IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

ERI C YOST, Individually and
on behalf of a C ass of ;
Simlarly Situated Individuals : No. 3:16-cv-00079 RDM
Plaintiff E (Judge Robert D. Mariani)
VS. :

ANTHEM LI FE | NSURANCE COVPANY

Def endant

AMENDED COWVPLAI NT

Parties

1. The plaintiff, Eric Yost, is an adult individual and
citizen of the Comonweal th of Pennsyl vani a.

2. The defendant, Anthem Life |Insurance Conpany
(“Antheni), which is authorized to, and actually conducts,
busi ness in the Commonweal th of Pennsyl vani a.

3. The defendant, Anthem regularly and routinely conducts
busi ness in the Commonweal th of Pennsylvania and all of its
counti es.

4. The present action involves a claimseeking declaratory
relief, return of all nonies recovered and paynent of extra-
contractual bad faith damages in connection with the actions of
the defendant, Anthem in the handling of disability clainms and
the assertion of |iens against the proceeds of settlenent or

verdicts of pain and suffering actions where no such lien exists



under contract and Pennsyl vani a | aw.
5. The present action seeks relief on behalf of the
plaintiff, Eric Yost, individually, as well as on behalf of a

class of simlarly situated persons.

Backgr ound

6. At all tinmes relevant hereto, the plaintiff, Eric Yost,
was insured for disability benefits under an insured Goup Pl an
i ssued by the defendant, Anthem through Finisar Corporation, the
former enployer of the plaintiff, Eric Yost. A true and correct
copy of the Goup Plan is attached hereto as Exhibit “A’

7. On February 2, 2013, the plaintiff, Eric Yost,
sustained injury as a result of a notor vehicle accident which
rendered himtenporarily disabl ed.

8. As a result of his tenporary disability, the plaintiff,
Eric Yost, submtted a claimfor short termdisability benefits
to the defendant, Anthem under the policy in question.

9. The defendant, Anthem paid disability benefits to the
plaintiff, Eric Yost, in the anount of $5,654.40 for the period
begi nni ng February 4, 2013 and ending April 23, 2013. A true and
correct copy of a statenent of short termdisability benefits
paid to the plaintiff, Eric Yost, is attached hereto, marked
Exhibit “B".

10. As a result of the injuries sustained in the notor

vehicle accident, the plaintiff, Eric Yost, made a claimfor



recovery of damages against the tortfeasor.

11. The insurer for the tortfeasor, did resolve, settle and
make paynment to the plaintiff, Eric Yost, in conpensation for the
personal injuries sustained by the Plaintiff in the notor vehicle
acci dent.

12. The defendant, Anthem then asserted a claimfor
rei nbursenent of the short termdisability benefits paid to the
plaintiff, Eric Yost, fromthe proceeds of the settlenent of the
tort action.

13. By e-muail dated August 26, 2014, counsel for Eric Yost
wrote to Josephine Wartel, Disability C ains Manager for the
def endant, Anthem requesting information regarding any
subrogation and/or reinbursenent claim A true and correct copy
of the e-mail is attached hereto as Exhibit “C

14. By e-mail dated August 26, 2014, Vi kki Harvey,
Compl i ance Analyst, Sr. for the defendant, Anthem responded to
counsel for Eric Yost asserting a right of recovery in the anount
of $6,997.25. A true and correct copy of the e-mail is attached
hereto as Exhibit “D

15. By e-muail dated August 27, 2014, counsel for Eric Yost
of fered Vi kki Harvey $2,610.91 in settlenment of the claimfor
rei mbursenent. A true and correct copy of the e-mail is attached
hereto as Exhibit “FE

16. By e-numil dated August 28, 2014, Vikki Harvey asserted

a right of recovery fromthe proceeds of the settlenment of Eric



Yost in the anmount of $4,760.09. A true and correct copy of the
e-mai|l is attached hereto as Exhibit “F

17. By e-nmuail dated Decenber 11, 2014, counsel for Eric
Yost advi sed Vi kki Harvey that no valid right of recovery existed
under Pennsylvania |law, stating in pertinent part:

Accordi ngly, Anthem does not have an enforceabl e
subrogati on/ rei nbursenent |ien against M. Yost’'s tort
recovery, the “Ri ght of Recovery” |anguage in the
contract notw t hstandi ng.
A true and correct copy of the e-mail is attached hereto as
Exhibit “G

18. By e-numil dated Decenber 16, 2014, Vikki Harvey
acknow edged the e-mail of counsel for Eric Yost and promi sed a
pronpt response. A true and correct copy of the e-mail is
attached hereto as Exhibit “H

19. By e-nmmil dated January 16, 2015, counsel for Eric Yost
request ed advice from Vi kki Harvey regarding the claimfor
rei nmbursenent of the defendant, Anthem A true and correct copy
of the e-mail is attached hereto as Exhibit “1”.

20. By e-mail dated January 23, 2015, Vikki Harvey
reaffirmed the claimof the defendant, Anthem for reinbursenent
of disability benefits paid and requested a check in the anpunt
of $4,760.09. A true and correct copy of the e-mail is attached
hereto as Exhibit *“J”.

21. The defendant, Anthem is seeking reinbursenent from

the proceeds of the paynent to plaintiff Eric Yost of dammges for

pain and suffering pursuant to the “Recovery of Overpaynent” and



the “Ri ght of Recovery” provisions of the Goup Plan. See
Exhi bit “A".

22. The demand of the defendant is inproper as a matter of
| aw and as a matter of policy as the R ght of Recovery provision
of the G oup Plan is not enforceable and forns no basis for any
right of reinbursenent under Pennsylvania | aw or under contract.

23. Nonet hel ess, the defendant, Anthem is seeking
rei nbursenent fromplaintiff, Eric Yost, for $6,997.25 fromthe
proceeds of the pain and suffering tort settlenent.

24. The defendant, Anthem has continued to assert a claim
for reinmbursenment of the short termdisability benefits paid to
the plaintiff, Eric Yost, fromthe proceeds of his tort pain and
suffering settlenment of his notor vehicle accident despite the
policy and despite the law in Pennsylvania elimnating any such
right.

25. The defendant, Anthem has refused to withdrawits
claimfor rei nbursenent of short termdisability benefits despite
the request fromthe plaintiff, Eric Yost, to do so.

26. As a result of defendant’s demand, counsel for
Plaintiff has been forced to refuse to distribute to M. Yost the
nmoney in dispute. Counsel is ethically bound to refuse to provide
the funds to M. Yost. Further, the policy | eaves M. Yost
subject to suit and | oss of benefits based on the dispute over
t he subject funds. Accordingly, M. Yost is denied the paynent,

ownership and use of the dispute funds.



27. In consequence of the above, counsel for Plaintiff has
refused M. Yost the paynent, ownership and use of his funds by
hol di ng the di sputed funds in escrow.

28. The plaintiff, Eric Yost, has been deprived of the
owner shi p, possession and use of the fromthe proceeds of the
tort settlenment by reason of the illegal assertion of the claim
for reinbursenent of the defendant, Anthem The plaintiff, Eric
Yost, is further subject to suit and |loss of future benefits as a
result of the defendant’s illegal assertion and claimfor
rei mbur senent .

29. It is believed, and therefore averred, that the
def endant, Anthem has illegally asserted liens and clains for
rei nmbursenent and further collected nonies fromthe pain and
suffering settlenment or verdicts recovered in notor vehicle
accident clainms against not only the plaintiff, Eric Yost, but
al so agai nst ot her persons.

30. The defendant, Anthem has wantonly, wllfully and
wrongfully asserted clains and continues to assert clains for
rei mbursenment fromthe proceeds of the pain and suffering
settlenment or verdict of notor vehicle accident clains contrary
to the policy and contrary to the dictates of the Pennsyl vani a
Mot or Vehi cl e Financial Responsibility Law, 75 Pa.C. S.A. 8§ 1701

et seq.



Statutory Provisions

31. The present matter arises under the policy and under
t he Pennsyl vani a Motor Vehicle Financial Responsibility Law, 75
Pa.C.S.A. 8§ 1701 et seq.

32. Section 1720 of the Pennsylvania Mtor Vehicle
Fi nanci al Responsibility Law elimnates all rights of subrogation
or reinbursenent by all group plans, prograns or other
arrangenents for paynment of benefits in connection with injuries
sustained in notor vehicle accidents.

33. Specifically, 8 1720 of the Pennsylvania Mtor Vehicle
Fi nanci al Responsibility Law provi des:

In actions arising out of the maintenance or use of a
not or vehicle, there shall be no right of subrogation or
rei nbursenent froma claimant's tort recovery with
respect to workers' conpensation benefits, benefits
avai | abl e under section 1711 (relating to required
benefits), 1712 (relating to availability of benefits)
or 1715 (relating to availability of adequate limts) or
benefits paid or payable by a program group contract or
ot her arrangenent whether primary or excess under
section 1719 (relating to coordination of benefits).

75 Pa.C.S. A 8§ 1720.

34. The defendant, Anthem has illegally asserted |liens and
clains for reinbursenent against the proceeds of the pain and
suffering settlenment or verdict of notor vehicle accident clains
that are in violation of the policy and in violation of the
Pennsyl vani a Mot or Vehicle Financial Responsibility Law, 75

Pa.C.S.A. 8§ 1701 et seq.



35. It is believed, and therefore averred, that the
def endant, Anthem has illegally asserted liens and rights of
rei nbursenent and recovered nonies fromthe pain and suffering
settlenments or verdicts of notor vehicle accident clains against
not only the plaintiff, Eric Yost, but al so agai nst other persons
that contrary to the policy and contrary to the dictates of the
Pennsyl vani a Motor Vehicle Financial Responsibility Law, 75

Pa.C.S.A. 8§ 1701 et seq.

36. The plaintiff, Eric Yost, requests that the Court
determ ne that the defendant, Anthem has no right of subrogation
or reinbursenent against the proceeds of the pain and suffering
settlenment of his notor vehicle accident claimas well as the
settlenment or verdicts of other persons simlarly situated.

37. The plaintiff, Eric Yost, requests that the Court
order the defendant, Anthem to accord relief as prayed for
hereinafter as to repaynent clainms nmade to notor vehicle accident
claimants in violation of the dictates of the policy and of the
Pennsyl vani a Motor Vehicle Financial Responsibility Law, 75
Pa.C.S.A. 8§ 1701 et seq.

38. The plaintiff, Eric Yost, requests that the Court
award relief as prayed for hereinafter against the defendant,
Anthem as a result of its assertions of clains for rei nbursenent
fromthe settlenents or verdicts of notor vehicle accident clains

wher e none exi st.



d ass Action Al egations

39. The plaintiff, Eric Yost, brings this action individually
and on behalf of a class of simlarly situated persons as a cl ass

action pursuant to the Pennsylvania Rules of Cvil Procedure.

40. The defendant, Anthem has conti nuously,
systematically, wongfully and wantonly asserted clains for
rei nbursenent of disability benefits and recovered nonies from
the pain and suffering settlenment or verdict of notor vehicle
clainms where all such clainms for reinbursenment and recovery are
i mproper under the policy and as a matter of |aw as the Ri ght of
Recovery provisions of the Goup Plan have been abrogated by the
Pennsyl vani a Mot or Vehicle Financial Responsibility Law, 75
Pa.C.S.A. 8 1701 et seq. as recogni zed by the Suprene Court of
Pennsyl vani a i n Tannenbaum v. Nationw de, 992 A 2d 859 (Pa.

2010).

41. The plaintiff, Eric Yost, seeks to represent a class of
persons injured in notor vehicle accidents agai nst the defendant,
Ant hem which has asserted a claimfor reinbursenent of
di sability benefits depriving those persons of the nonies where
such clains for reinbursenent recovery are inproper under the
policy and as a matter of |law as the R ght of Recovery provisions
of the Group Plan have been abrogated by the Pennsyl vania Mt or
Vehi cl e Financial Responsibility Law, 75 Pa.C. S. A 8 1701 et seq.
as recogni zed by the Suprene Court of Pennsylvania in Tannenbaum

v. Nationw de, 992 A 2d 859 (Pa. 2010).



42. The plaintiff, Eric Yost, seeks to represent a class of
persons injured in notor vehicle accidents agai nst the defendant,
Ant hem which has recovered disability benefits fromthe proceeds
of the pain and suffering settlenent or verdict of notor vehicle
acci dent clains where such clains for rei nbursenent recovery are
i nproper under the policy and as a matter of | aw as the Ri ght of
Recovery provisions of the G oup Plan have been abrogated by the
Pennsyl vani a Mot or Vehicle Financial Responsibility Law, 75
Pa.C.S.A. 8§ 1701 et seq. as recogni zed by the Suprene Court of
Pennsyl vani a i n Tannenbaum v. Nationw de, 992 A 2d 859 (Pa.

2010) .

43. The plaintiff, Eric Yost, reserves the right to anend
the definition and/or identify subcl asses upon conpl etion of

class certification.

44. It is believed, and therefore averred, that the cl ass

is so nunerous as to allow certification.

45. It is believed, and therefore averred that the
def endant, Anthem has asserted clains for reinbursenment and/or
has recovered nonies fromthe nenbers of the putative class from
the proceeds of the pain and suffering settlenent or verdict of
not or vehicl e accident clainms where such clains for reinbursenment
recovery are inproper under the policy and as a matter of |aw as
the Ri ght of Recovery provisions of the Goup Plan have been

abrogated by the Pennsyl vania Motor Vehicle Financial



Responsibility Law, 75 Pa.C.S.A 8 1701 et seq. as recogni zed by
the Suprene Court of Pennsylvania in Tannenbaum v. Nati onw de,

992 A 2d 859 (Pa. 2010).

46. It is believed and therefore averred that the total
anmount in dispute on behalf of the clains of simlarly situated

i ndi vi dual s does not exceed $5, 000, 000. 00.

47. It is believed, and therefore averred, that the nenbers
of the putative class are so numerous that joinder of all nenbers

is inpracticable.

48. The class clainms constitute insureds who have suffered
injury in nmotor vehicle accidents and who have recovered nonies
by way of settlenent or verdict for pain and suffering from
personal injuries and the defendant, Anthem has asserted cl ains
for reimbursenment and/or has recovered disability nonies paid to

t hese i ndi vi dual s.

49. ldentification of the nmenbers of the class can be
ascertained in and through discovery of the files and/or conputer

data base of the defendant. Anthem Life |Insurance Conpany.

50. A class action is the only practicable neans avail abl e
for the nenbers of the class to pursue the appropriate renedi es

under the policies of insurance in question and the |aw.

51. A class action is the only practicable nmeans avail abl e
to prevent the defendant, Anthem from engaging in the continuous

and systematic illegal and unlawful conduct concerning benefits



under the policy and under the Pennsyl vania Mtor Vehicle
Fi nanci al Responsibility Law and to renedy the harm created by

this illegal and unl awful conduct.

52. The questions of |law and fact are common to the nenbers

of the class which the plaintiff, Eric Yost, seeks to represent.

53. The questions of |law and fact comon to the nenbers of
the class predom nate over questions that may affect only

i ndi vi dual nenbers.

54. The common questions of |aw and fact which control this
litigation predom nate over any individual issues include, but

are not limted to:

(a) Each nenber of the class was insured under a disability
benefits policy issued by the defendant;

(b) Each nenber of the class was injured in a notor vehicle
acci dent;

(c) Each nenber of the class was paid disability benefits
by the defendant, Anthem as a result of injuries
sustained in the notor vehicle accident;

(d) Each nenber of the class nade a recovery for pain and

suffering as a result of injuries sustained in a notor
vehi cl e acci dent;

(e) For each nenber of the class, the defendant, Anthem
made claimfor reinbursement of disability benefits
paid as a result of injuries sustained in a notor



vehi cl e accident fromthe proceeds of the pain and
suffering settlenent or verdict of the notor vehicle
accident claim and

(f) For each nenber of the class, defendant Anthemis clains
for reinmbursenment and recovery are inproper under the
policy and as a matter of |law as the Ri ght of Recovery
provi sions of the Goup Plan have been abrogated by the
Pennsyl vani a Mot or Vehicle Financial Responsibility
Law, 75 Pa.C. S.A. 8 1701 et seq. as recognized by the
Suprene Court of Pennsylvania in Tannenbaum v.

Nati onwi de, 992 A 2d 859 (Pa. 2010).

55. The plaintiff, Eric Yost, is a nenber of the class that

he seeks to represent.

56. The clains of the plaintiff, Eric Yost, are typical of
the clains of other nenbers of the class which he purports to

represent.

57. The plaintiff, Eric Yost, is well qualified to act as

cl ass representati ve.

58. The plaintiff, Eric Yost, will fairly and adequately

protect the interests of the nenbers of the class.

59. The plaintiff, Eric Yost, has no interest that is
adverse or antagonistic to the interests of the nenbers of the

cl ass.

60. The plaintiff, Eric Yost, is commtted to prosecuting

t he cl ass acti on.



61. The plaintiff, Eric Yost, has retained conpetent

counsel who are experienced in litigation of this nature.

62. A class action is superior to other avail abl e net hods

for the fair and efficient adjudication of the controversy.

63. Joinder of all class matters is inpracticable and the
i kelihood of individual class nenbers prosecuting separate
clains is renote due to the fact that the nmenbers of the class do

not know that they are entitled to uninsured notorist coverage.

64. The expense and burden of individual litigation nakes
it unlikely that a substantial nenber of the class nenbers wll

i ndividually seek redress for the wongs done to them

65. It is desirable for all concerned to concentrate the

l[itigation in this particular forumfor adjudication.

66. The plaintiff, Eric Yost, anticipates no difficulty in

t he managenent of this action as a class action.

67. The class action brought by the plaintiff, Eric Yost,

is a convenient and proper forumin which to litigate the claim

68. The prosecution of separate actions by individual class
menbers woul d create the risk of bearing inconsistent
determ nations that could confront the defendant, Anthem wth
i nconpat i bl e standards of conduct and which coul d prejudi ce non-
parties to any adjudication or substantially inpede their ability

to protect their own interests because of the overridi ng common



questions of |aw and fact involved in the matter.

69. Prosecution of these clains as a class action w |
result in an orderly and expeditious adm nistration of the clains

and will foster economes of tine, effort and expense.

70. Prosecution of these clains as a class action wll
contribute to uniformty of decisions concerning the practices of

t he def endant, Anthem

71. Prosecution of the clains as a class action in State
Court is appropriate since the matter is limted to persons
havi ng cl ai ns governed by the policy and by the Pennsylvani a
Mot or Vehicl e Financial Responsibility Law, 75 Pa.C.S.A. 8§ 1701
et seq., and the total anmount of dispute is not in excess of

$5, 000, 000. 00.

COUNT |
(Violation of 75 Pa.C. S. A 81720 - Rul e of Deci sion)

72. Plaintiff, on behalf of hinself and other persons
simlarly situated, repeats and re-alleges the allegations of the

precedi ng paragraphs as if fully restated herein.

73. 75 Pa.C. S. A 81720 of the Pennsylvania Mdtor Vehicle
Fi nanci al Responsibility Law was in full force and effect at the
time of issue or renewal of the insurance policies issued by
Anthemto Plaintiffs and, as such, the policies were anended by

operation of law to conformw th said statute and code.



74. Pursuant to 75 Pa.C S. A 81720 of the Pennsyl vani a Mt or
Vehi cl e Financial Responsibility Law, insurers are prohibited
from asserting subrogation, |iens and/or reinbursenent agai nst
i nsureds’ personal injury recoveries arising fromnotor vehicle

cl ai ms.

75. At all times relevant hereto, Anthem asserted and
continues to assert, a lien, subrogation claimand/or demand for
repaynent for the benefits which Anthem paid as agai nst the
proceeds of Plaintiffs’ personal injury pain and suffering

recoveries of notor vehicle accident clains.

76. Pursuant to 75 Pa.C. S. A 81720 of the Pennsyl vania Mot or
Vehi cl e Financial Responsibility Law, insurers are prohibited

fromasserting lien, subrogation and/or reinbursenent clains.

COUNT | |
(Decl aratory Relief)

77. The plaintiff hereby incorporates by reference the
foregoi ng paragraphs 1 through 71 of this Conplaint as though

same were fully set forth herein.

78. The defendant, Anthem seeks reinbursenent of
disability benefits paid to the plaintiff, Eric Yost, fromthe
proceeds of the settlement of the pain and suffering tort claim

in connection with injuries sustained in a February 2, 2013 notor



vehi cl e acci dent.

79. Pursuant to the policy and pursuant to 81720 of the
Pennsyl vani a Motor Vehicle Financial Responsibility Law, 75
Pa.C.S. A 8§ 1720, the defendant, Anthem may not seek
rei nbursenent or assert a right of subrogation against the pain
and suffering recoveries of tort actions in connection wth any
disability benefits paid with respect to any recovery for
injuries sustained in the February 2, 2013 notor vehicle

acci dent .

80. The defendant, Anthem has no right to rei nbursenent
and may not assert any right of subrogation against the proceeds
of the pain and suffering settlenent of the tort action arising
fromthe February 2, 2013 notor vehicle accident. See 75
Pa.C. S. A 8§ 1720; Tannenbaum v. Nationw de |Insurance Conpany, 992

A.2d 859 (Pa. 2010).

81. The defendant, Anthem wantonly, willfully and in
reckl ess disregard of the rights of the plaintiff, Eric Yost,
made claimfor reinbursenment and recovery fromthe proceeds of
the pain and suffering settlenment of his notor vehicle accident
claimin violation of the policy and in violation of the dictates
of the Pennsylvania Mdtor Vehicle Financial Responsibility Law,

75 Pa.C.S. A § 1701 et seq.

82. The defendant, Anthem wantonly, willfully and in

reckl ess disregard of the rights of the nenbers of the class,



made claimfor reinbursement and recovery fromthe proceeds of
the pain and suffering settlenment of his notor vehicle accident
claimin violation of the policy and in violation of the dictates
of the Pennsylvania Mdtor Vehicle Financial Responsibility Law,

75 Pa.C.S. A 8§ 1701 et seq.

83. There is no reasonable basis for the assertion of a
claimfor recovery reinbursenment fromthe proceeds of the pain
and suffering settlenent of the notor vehicle accident claim of
the plaintiff, Eric Yost, in contravention of the policy and in
contravention of the dictates of the Pennsylvania Mtor Vehicle

Fi nanci al Responsibility Law, 75 Pa.C. S.A. 8§ 1701 et seq.

84. There is no reasonable basis for the assertion of a
claimfor recovery rei nmbursenment fromthe proceeds of the pain
and suffering settlement or verdict the notor vehicle accident
clainms of nenbers of the class, in contravention of the policy
and in contravention of the dictates of the Pennsylvania Mt or

Vehi cl e Financial Responsibility Law, 75 Pa.C. S. A 8 1701 et seq.

85. The defendant, Anthem has nmade claimfor recovery and
rei nbursenent of the disability benefits paid fromthe proceeds
of the pain and suffering settlenent of the notor vehicle
accident claimof the plaintiff, Eric Yost, with know edge that
its assertion of the claimis violative of the policy and
violative of the dictates of the Pennsylvania Mtor Vehicle

Fi nanci al Responsibility Law, 75 Pa.C. S.A. 8§ 1701 et seq.



86. The defendant, Anthem has nmade claimfor recovery and
rei mbursenent of the disability benefits paid fromthe proceeds
of the pain and suffering settlenent or verdict of notor vehicle
accident clainms of nenbers of the class, with know edge that its
assertion of the claimis directly violative of the policy and
directly violative of the dictates of the Pennsylvani a Mt or

Vehi cl e Financial Responsibility Law, 75 Pa.C.S.A. 8§ 1701 et seq.

87. The plaintiff, Eric Yost, is entitled to a declaration
that the defendant, Anthem has no right for recovery of
rei mbursenment of disability benefits paid fromthe proceeds of
the pain and suffering settlenment of the notor vehicle accident

claim

88. Each nmenber of the class is entitled to a declaration
that the defendant, Anthem has no right for recovery of
rei nbursenent of disability benefits paid fromthe proceeds of
the pain and suffering settlenment or verdict notor vehicle

acci dent cl ai ns.

89. The controversy poses an issue for judicial

determ nati on under the Declaratory Judgnent Act.

90. The controversy involves substantial rights of the

parties to the action.

91. The controversy poses an issue for judicial

determ nation by this Court at this tine.



92. A judgnent of this Court in this action will serve a
useful purpose in clarifying and settling the | egal relations at

i ssue between the parti es.

93. A judgnent of this Court will determ ne, term nate and
afford relief fromthe uncertainty and controversy giving rise to

this action.

94. The plaintiff, Eric Yost, is entitled to a declaration
that the defendant, Anthem has no right of reinbursenent and may
not assert a claimfor subrogation against the proceeds of the
pain and suffering settlenent of the notor vehicle accident

clainms arising fromthe February 2, 2013 notor vehicle accident.

95. Each nenber of the class is entitled to a declaration
that the defendant, Anthem has no right of reinbursenent and may
not assert a claimfor subrogation against the proceeds of the
pain and suffering settlenent or verdict of notor vehicle

acci dent cl ai ns.

COUNT 111
(Violation of Enployee Wl fare Benefit Plan and Policy)

96. Plaintiff, on behalf of hinself and other persons

simlarly situated, repeats and re-alleges the allegations of the

precedi ng paragraphs as if fully restated herein.

97. Defendant’s assertion of |iens, subrogation clains



and/ or repaynent denmands as agai nst the proceeds of Plaintiffs’
personal injury pain and suffering recoveries is a breach of the

underlying policy and of the Enployee Wl fare Benefit Pl an.

98. By taking the actions described above, Defendant
violated the rights of Plaintiffs. Specifically, under the Plan,
Plaintiffs have rights to insurance benefits that are not subject
to lien, subrogation and/or repaynment. Accordingly, Defendants’
demands for |ien, subrogation and/or repaynent infringes upon and

is in derogation of those rights under the Pl an.

99. Defendant’s repudi ation of the terns of the enpl oyee
wel fare benefit plan is actionable in this Court under ERISA §
502, 29 U.S.C. 8§ 1132, which allows a participant or beneficiary

to bring a civil action “to recover benefits due to hi munder

the terms of his plan, to enforce his rights under the terns of
the plan, or to clarify his rights to future benefits under the

terms of the plan.”

100. Additionally, a participant suing under this provision

is entitled to interest on any retroactive anounts awar ded.
101. Pursuant to ERI SA 8502, Plaintiffs are entitled to an

relief as agai nst the defendants.



COUNT |V
(BREACH COF FI DUCI ARY DUTY - M SREPRESENTATI ON)

102. Plaintiff, on behalf of hinself and other persons
simlarly situated, repeats and re-alleges the allegations of the

precedi ng paragraphs as if fully restated herein.

103. At all relevant tinmes, Defendant was a fiduciary of the
Pl an, as defendant exercised discretionary authority, control or
responsi bility for adm nistration or managenent of the Plan and
managenent or disposition of Plan within the neaning of ERI SA

ERISA § 3(21)(A) (i)-(iii), 29 U.S.C. § 1002(21) (A (i)-(iii).

104. ERI SA inposes a duty to Disclose Conplete and Accurate

Information and to avoid m srepresentations.

105. ERISA fiduciaries have a duty to disclose conplete and

accurate information about benefits to plan beneficiaries.

106. ERISA fiduciaries may not affirmatively nmake materi al
m srepresentations and may not strategically w thhold materi al

i nformati on.

107. Under ERI SA § 502(a)(3), 29 U S.C 8§ 1132(a)(3),
partici pants and beneficiaries nay sue “to enjoin any act or

practice which violates any provision of this subchapter [e.qg.,

fiduciary provisions] or the terns of the plan, or . . . to
obtain other appropriate equitable relief . . . to redress such
violations or . . . to enforce any provisions of this subchapter

or the terns of the plan.”



108. Anthem s conduct, as set forth herein, violated its

fiduciary duty to Plaintiffs.

109. More specifically, the defendant breached its fiduciary
duty by making m srepresentations set forth herein and enunerated
bel ow, with each act constituting its own violation and clai mor

cause of action in its own right:

a) Anthem nmade repeated and pervasive representations that
Anthemwas legally entitled to lien, subrogation and/or
repaynent as fromPlaintiff’s pain and suffering
personal injury recoveries;

b) Anthem through its conduct affirmatively and
systematically msinforned the Antheminsureds that it
was entitled to |liens, subrogation and repaynent.

c) Anthem nade repeated and pervasive representations that
the Plaintiffs owed noney to and were required to pay
noney to Ant hem based on Anthemis |ien, subrogation
and/ or repaynent rights as fromPlaintiff’s pain and
suffering personal injury recoveries;

110. Athem through its conduct, actively and system cally
recovered from Anthem i nsureds noney in repaynents as to which

Ant hem was not legally entitl ed.



111. As a direct and proximate result of the breaches of
fiduciary duties alleged herein, the Plaintiffs have already, and

will continue to, suffer actual harmin the absence of relief.

112. Pursuant to ERI SA § 502(a), 29 U.S. C. § 1132(a), and
ERI SA 8409, 29 U. S.C. 81109(a), Defendants in this Count are
liable to restore the | osses caused by their breaches of

fiduciary duties.

113. As a result of defendant’s violation of the fiduciary
duty, Plaintiffs are entitled to relief as against the

def endant s.

114. The Defendant’s actions to m srepresent that Anthem was
legally entitled to |ien, subrogation and/ or repaynent as from
Plaintiff’s pain and suffering personal injury recoveries is part
of a system c plan to recover noney for defendant’s own gain and

advant age.

COUNT V
(BREACH OF FI DUCI ARY DUTY - DUTY OF LOYALTY)

115. Plaintiff, on behalf of hinmself and ot her persons
simlarly situated, repeats and re-alleges the allegations of the

precedi ng paragraphs as if fully restated herein.

116. At all relevant tinmes, Defendant was a fiduciary of the

Pl an, as Ant hem exerci sed discretionary authority, control or



responsibility for adm nistration or managenent of the Plan and
managenent or disposition of Plan within the neaning of ERI SA

ERISA § 3(21) (A (i)-(iii), 29 U.S.C. § 1002(21) (A) (i)-(iii).

117. ERISA 8 404(a)(1)(A), 29 U.S.C. § 1104(a)(1)(A),
i nposes on Plan fiduciaries a duty of loyalty, that is, a duty to
di scharge his duties with respect to a Plan solely in the
interest of the participants and beneficiaries and for the
excl usi ve purpose of providing benefits to participants and

beneficiari es.

118. As a fiduciary of the Plan, Defendant was obligated to
di scharge its duties solely in the interests of Plaintiffs, who
are Plan participants and beneficiaries, and for the exclusive

pur pose of providing benefits to participants and beneficiaries.

119. Under ERI SA § 502(a)(3), 29 U S.C 8§ 1132(a)(3),
partici pants and beneficiaries nay sue “to enjoin any act or

practice which violates any provision of this subchapter [e.qg.,

fiduciary provisions] or the terns of the plan, or . . . to
obtain other appropriate equitable relief . . . to redress such
violations or . . . to enforce any provisions of this subchapter

or the terns of the plan.”

120. Anthemi s inclusion of |ien, subrogation and/or
rei mbursenent provisions in its health insurance policies
covering Plaintiffs, violated its fiduciary duty to Plaintiffs

w th each act constituting its own violation and clai mor cause



of action in its own right.

121. Anthemi s assertion of |iens, subrogation and/or
repaynment demands as against Plaintiffs’ pain and suffering
recoveries, violated its fiduciary duty to Plaintiffs with each
act constituting its own violation and claimor cause of action

inits ow right.

122. Anthemis enforcenment of |iens, subrogation and/or
repaynent demands as against Plaintiffs pain and suffering
recoveries, violated its fiduciary duty to Plaintiffs with each
act constituting its own violation and clai mor cause of action

inits ow right.

123. Anthemis collection of |iens, subrogation and/or
repaynent demands as against Plaintiffs pain and suffering
recoveries, violated its fiduciary duty to Plaintiffs with each
act constituting its own violation and clai mor cause of action

inits ow right.
124. Defendant further breached its duty to avoid conflicts

of interest by admnistering the Plan in a way favorable to
itself and adversely to the participants and beneficiaries and by
ot herwi se placing their own and/or the Conpany’s interests above

the interests of the participants and beneficiaries.

125. As a direct and proxinmate result of the breaches of

fiduciary duties alleged herein, the Plaintiffs have al ready, and



will continue to, suffer actual harmin the absence of relief.

126. Pursuant to ERI SA § 502(a), 29 U.S. C. § 1132(a), and
ERI SA 8409, 29 U.S. C. 81109(a), Defendants in this Count are
liable to restore the | osses caused by their breaches of

fiduciary duties.

127. As a result of defendant’s violation of the fiduciary
duty, Plaintiffs are entitled to relief as against the

def endant s.

COUNT VI
RELI EF DEMANDED

128. Plaintiffs hereby incorporate all previous paragraphs
by reference as if fully set at length forth herein.

WHEREFORE, plaintiff, Eric Yost, individually and on behal f

of a Class of Simlarly Situated Persons, respectfully
requests that this Court enter an Order:

A. Determning that this action is a proper class action,
certifying the named Plaintiffs as class representatives for the
cl asses alleged herein and Plaintiffs’ counsel as O ass Counsel;

B. Awardi ng judgnment as to Count Il in favor of nanmed
Plaintiff and each O her Simlarly Situated Individual that

Def endants’ conduct was a violation of Pennsylvania Mtor Vehicle



Fi nanci al

t hat :

(1)

(2)

(3)

(4)
(5)

Responsibility Law 75 P. A C.S. A 81720 and decl aring

t he defendant, Anthem Life |Insurance Conpany, has no
right of reinbursenent fromthe proceeds of the pain
and suffering settlenent of the notor vehicle clains in
connection with the disability benefits paid to the
plaintiff, Eric Yost, in connection with injuries
sustained in the February 2, 2013 notor vehicle

acci dent;

decl aring that the defendant, Anthem Life |nsurance
Conmpany, may assert no right of subrogation against the
proceeds of the pain and suffering settlenment of the
nmot or vehicle clains in connection with the disability
benefits paid to the plaintiffs;

declaring that no right of reinbursenent exists
fromthe proceeds of pain and suffering settlenents or
verdicts of notor vehicle clainms in connection with the
disability benefits paid by defendant to plaintiffs;
awardi ng interest, counsel fees and costs;

such other relief as the Court deens appropriate.

C. Awarding judgnent as to Count Ill in favor of naned

Plaintiff and each Oher Simlarly Situated Individual and

agai nst Defendant for:



(1) Al danmages or perm ssible equitable or permssible
nmonetary relief for benefits in favor of each naned
Plaintiff and each O her Simlarly Situated Individual;

(2) Al damages or perm ssible equitable or permssible
nmonetary relief for benefits in favor of each nanmed
Plaintiff and each O her Simlarly Situated Individual
in recovery of benefits due under the Plan and in
enforcenment of rights under the Plan;

(3) All affirmative and negative injunctive and ot her

perm ssi bl e equitable or nonetary relief for benefits
in order to accord to the Plaintiffs the full and

conpl ete neasure of benefits which Plaintiffs are
entitled to under the Plan and to renedy defendant’s
breaches al | eged above, as provided by any and al
appl i cabl e provi sions of ERI SA

(4) reasonable attorney fees and expenses, as provi ded by
ERI SA § 502(g), 29 U S.C. 81132(g) the comon fund
doctrine, and other applicable |aw

(5) taxable costs pursuant to 29 U.S.C. § 1132(9);

(6) interest on these anounts, as provided by | aw

(7) Restitution;

(8) Inposition Constructive Trust;

(9) Disgorgenment of ill-gotten profits;

(10) Mandanus;



(11) Estoppel;

(12) Specific Perfornmance;

(13) Surcharge, and

(14) Such other and further relief as this Court nmay deem

j ust and proper.

D. Awardi ng judgnment as to Count IV in favor of nanmed
Plaintiff and each O her Simlarly Situated Individual and
agai nst Defendant for:

(1) Al damages and perm ssi ble equitable or perm ssible
nmonetary relief for defendant’s breach of its fiduciary
duties in favor of each nanmed Plaintiff and each O her
Simlarly Situated Individual;

(2) All permssible equitable or perm ssible nonetary relief
to remedy, redress, conpensate, cease, prevent and atone
for defendant’s breach of its fiduciary duties in favor
of each naned Plaintiff and each Oher Simlarly
Si tuat ed | ndividual ;

(3) Actual nonetary damages to nake good to the Plaintiffs
for each and every type and neasure of loss resulting
fromthe breaches of fiduciary duties alleged above;

(4) Al relief and renmedy to nake good to the Plaintiffs
for each and every type and neasure of |oss resulting

fromthe breaches of fiduciary duties alleged above;



(5)

(6)

(7)

(8)

(9)

(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)

(18)

Affirmative and negative injunctive and ot her
appropriate equitable relief to renedy the breaches
al | eged above, as provided by ERI SA 8409(a) and 8502(a),
29 U. S. C. 81109(a) and 81132(a);

reasonabl e attorney fees and expenses, as provi ded by
ERI SA 8502(g), 29 U.S.C. 81132(g), the common fund
doctrine, and other applicable |aw
taxabl e costs pursuant to 29 U . S. C. 81132(9);

interest on these anobunts, as provided by |aw,
Restitution;

| nposition Constructive Trust;

Di sgorgenment of ill-gotten profits;

Mandanus;

Ref or mat i on;

Est oppel ;

Speci fic Performance;

Sur char ge,

Monet ary damages agai nst a fiduciary;

Such other and further relief as this Court nmay deem

j ust and proper.

E. Awardi ng judgnment as to Count V in favor of naned

Plaintiff

and each O her Simlarly Situated Individual and

agai nst Def endant for:



(1) Al damages and perm ssi ble equitable or perm ssible
nmonetary relief for defendant’s breach of its fiduciary
duties in favor of each named Plaintiff and each O her
Simlarly Situated Individual;

(2) All permssible equitable or perm ssible nonetary relief
to remedy, redress, conpensate, cease, prevent and atone
for defendant’s breach of its fiduciary duties in favor
of each naned Plaintiff and each Oher Simlarly
Si tuat ed | ndividual ;

(3) Actual nonetary damages to nake good to the Plaintiffs
for each and every type and neasure of loss resulting
fromthe breaches of fiduciary duties alleged above;

(4) Al relief and renmedy to nake good to the Plaintiffs
for each and every type and neasure of |oss resulting
fromthe breaches of fiduciary duties alleged above;

(5) Affirmative and negative injunctive and ot her
appropriate equitable relief to renedy the breaches
al | eged above, as provided by ERI SA 8409(a) and 8502(a),
29 U.S.C 81109(a) and 81132(a);

(6) reasonable attorney fees and expenses, as provi ded by
ERI SA 8502(g), 29 U S.C. 81132(g), the common fund
doctrine, and other applicable |aw

(7) taxable costs pursuant to 29 U S.C. 81132(Q);

(8) interest on these anmounts, as provided by |aw



(9) Restitution;

(10) Inposition Constructive Trust;

(11) Disgorgenment of ill-gotten profits;

(12) Mandanus;

(13) Reformation;

(14) Estoppel;

(15) Specific Performance;

(16) Surcharge,

(17) Monetary danmages agai nst a fiduciary;

(18) Such other and further relief as this Court nmay deem
j ust and proper.

F. Awardi ng judgnment in favor of nanmed Plaintiff and each
Oher Simlarly Situated Individuals for all danmages, renedies
and recourse as nmay be permtted under law arising from or
rel ated to Defendants’ conduct;

G Judgnent in favor of naned Plaintiff and each ot her
Simlarly Situated Individual, for all |awful damages, renedies
and recourse, arising fromthe unlawful |ien, subrogation and/or
repaynent collections and m srepresentations of the defendant.

H. Judgnent in favor of the named Plaintiff and each other
Simlarly Situated Individual, equal to the sumof the I|ien,
subrogation claimor reinbursenent asserted by Defendants and any
ot her damages incurred, related to such lien, subrogation claim
and/ or repaynent demand which judgenent to be satisfied from
noni es recovered, encunbered, inpleaded, held or taken;

| . Judgenent ordering defendant to return or rel ease

all noni es which have been taken, |iened, charged, received or,



encunbered and that such nonies held, paid or otherw se
encunbered be returned or released free of all clains, charges,
hol ds, clains, demands, interest, liens, pretensions.

BY: Charl es Kannebecker
CHARLES KANNEBECKER, Esquire
PA Attorney |.D. #58612
104 W High Street
MIford, PA 18337
Phone: (570) 296-6471

BY: Janmes C. Haggerty

JAMES C. HAGGERTY, Esquire

PA Attorney |.D. # 30003

1835 Market Street, Suite 2700
Phi | adel phia, PA 19103

(267) 350-6600

Attorneys for Plaintiff




