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SUM-100
(CITAGION JUDICIAL) B
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

WELLS FARGO BANK, N.A., a business entity; and DOES | through FJ.lE\EEDABc!UI;#x
50. inclusive,

January 04, 2018
YOU ARE BEING SUED BY PLAINTIFF:

(LO ESTA DEMANDANDO EL DEMANDANTE): _— SL%EF%QEOURT

JOSEPH WYMAN, an individual, individually and on behalf of all those| By Dajuana Turner, Deputy
similarly situated; LISA WYMAN, an individual

NOTICE! You have been sued. T1e court may declde against you without your being heard uniess you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summens and legal papers are servad on you to file a writlen response at this cout and have a copy
sarved on the plaintiff. A letter or phone call will net protect yeu, Your written resgonse must be in proper legal form if you want the court 1o hear your
case. Ihere may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
QOnline Seif-Helo Center (www.courtinfo.ca.gov/seifhelp), your county law liorary, o- the courthouse nearest you. if you cannat pay the filing fee, ask
the court clerk for a fee waiver form. If you do not file your respoise on time, you may lose the case by default, and your wages, money, and oroperty
may bo taken without further warning from the court.

There ae other legal requirements. You may want tc call an attorney right away. If you do not knew an atiormey, you may want ta call an altomey
referral service. If you cannot afford an attorney, you may be elgible for free legal services from a nonarefit legal services program. You can locate
these nanprofit groups at the California Legal Services Web site (www. lawheipcalifornia.crg). the Californla Courts Online Seli-Help Center
{www.courfinfo.ca gov/selfelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs an any setiiement or arbitration award of §10,000 or mere In a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han demandado. Sino responde deniro de 30 dias, fa conte puede deddir en su contra sin escuchar su version. Lea !a informacicn a
annfinuacion

Tiene 30 DIAS DE CALENDARIQ después dg que fe enlraguen esta citaciin y papeles legakes parg preseniler una respuesta por esento en este
corte y hacer gue se enfregue Una copia el demandanie. Una carta o una Hamada telefdriica no lo protegen. Su respuesta por escrito tiene que estar
an formato fagal correcto si desea que procasen su case en I conts. Es posibie que haya un fermufenio que usted pueds usar pars su respussta.
Puede encontrar estos formularios de Ja corte y mas informacion en e! Cantro de Ayuda da las Contes de Calfornia fwww.sucorte.ca.gov), en fa
bitdioteca oe leyes de si eondado 0 en fa corte gu2 le quede mas cerca. Sino puede pagar Ia cuola de presentacion, pida al secrstanio de la corte
que fe g un formulario de exencion de pago de cuolas, Sino presenta su respuesia a snpc, pusde parder ef caso por incumplimiento y fa corte je
podra quilar su sueldo, dinero y bienies sin més advedencia.

Hay otros requisitos legales. Es rascmsendable gue llame a un abogado inmediatamente. Si no conoes a un abogeadc. szde lamar a un senvicio de
remision a abogadcs. Sino puede pagar a un abogado, es posible gue cumpla con los requisitos para obte servicios legal tuitos de un
programa de servicios fegales s fines oe lucro. Pugde encontrar estos grupos sin fines de lucro en el sitie web de Califormia [m;al Services,
(www.lawhelpcalifornia.org), en el Centro de Ayuta de las Corles de Culiformia, (waw.sucorle.ca.gov) o ponitndose en contacto con fa corte o ef
colegio de abogeoas locales. AVISQO: Porley, la core tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquisr recuperacion de $10,000 6 mas de valor racibida medrants un acverdo o una concesidn de arbitraje en un caso de deracho civil. Tiane que
pagar el gravemen de la corte antes de que la corte pueda desechar el caso.

The name and address of the courl is; CASE NUMBER: i
(El nombre y direccitn de la corfe es):  |miemem o Caas;:
Alameda County Superior Court RG18889478

1225 Fallon Street, Oakland, CA

The name, address, and telephonae number of plaintiff's attomey, or plaintiff without an attomay, is:
(El nombrs, la direccitn y ef nimero de teléfono del abogado del demandants, o del demandante gue no tiene abogado, es):

Matthew Mellen; One Embarcadero Ctr., Sth F1., San Francisco, CA 94111: 415-315-1653

= »
DATE. Clerk, by » Deputy
(Fecha) January 04, 2018 (Secratario) {Adjunto)

(For proof of service of this summans, use Proof of Service of Summons (form POS-070).)

(Para prusba de enlrega de asta citation use el formulario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served

1. [_] asan individual defendant.

2. [ asthe person sued under the fictitious name of (specify):

3. (X7 on behalf of (specify): Wells Fargo Bank, N.A., a business entity

under: (X_] CCP 416.10 (corporation) ] ©CP 416.60 (minar)
[] cCP 416.20 {defuncl corporation) ] CCP 416.70 (conservatee)
[C] CCP 416.40 (association or partnership) __] CCP 418.90 (authorized persan)
1 other (specify):
4. [} by personal delivery on (dats):

P&E 10f1
Fom Auople: far Mandaicry Usa Code o Civil Pocedure §4 412 20, 468
Judical Lounci ot Caiterria SUMMONS v Lot ¢35y

SUM.100 {Rev. July 1, 2006]
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Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 3 of 218

Fax Server 1/17/2018 3:48:01 PM PAGE 17001 Fax Server
To: Civil Fas Filing Regular Alameda Count Page 2 of 12 2018-01-04 21:52:18 (GMT) 14152761802 From: Matthew Mellen
CM-010
RNEY OR PARTY WITHOUT ATTORNEY [Nema, Sists Bar numbsr, aidl BO0rese): FOR COURT USE ONLY
— \-Iall.hcf\:v\lMella} :? !Isj:;r“ No. 233350)
MELL L.
COne Fmbarcadero Cir,, Sth FIL F”_ED BY FAX
San Francisco, CA 94111 ALAMEDA COUNTY
eeeonenos 415-315-1653 o raxno: 415-276-1902
ATicAneY For amey: JOSCph Wyman and Lisa Wyman January 04, 2018
SUPERIOR COURT OF CALIFORNIA, COUNTY OF Alameda CLERK OF
steeeraooress: 1225 Fallon Street THE SUPERIOR COURT
MAILING ADDRESS: By Dajuana Turner, Deputy
e aczeecoe Qakland, CA CASE NUMBER:
BRANCH NAMVE
e RG18889478
Wyman v. Wells Fargo Bank, N.A.
CIVIL CASE COVER SHEET Cnmp]ex Case Desinnaﬁqn CABE MOMIREN
/] Unlimltgd [ Limited I:] — [::] Jolndar
(Amount (Amount JIDGE:
demandead demanded is Flied with first appearance by defendant '
exceads $25,000) 525,000 or less) (Cal. Rules of Court, rule 3.402) DEPT:
ltams 1-6 below must be completed (see instructions on pags 2).

1. Check ane box below for the case type that besl describes (his case:

Auto Tort Contract Pravisionally Cemplex Civil Litigation
[ Aue(22) ] sreachof contractiwarranty (06)  {Gal Rules of Court, rules 3.400-3.403)
Uninsured motorist (46} I___I Rue 3.740 collections (09) D Antitrust/Trade ragulation (03)
Other PI/PD/WD (Personal Injury/Property I:I Other ccllections (09) l:‘ Construction defect (10)
DamageMirongful Death) Tort L tnsurance coverags (18) [ mass tort (a0
Asbestos (04) [1 otmer contract (37) [] securites litigation (28;
Product liabilily (24) Real Property [ ] EnvironmentalToxic tort (30}
Madical malacactiie. () [] Eminent domaininverse [ isurance coverage cieims arising from the
[ oter prroavo (23) condemnation (14) above listed provisionally comp ex case
] wronghu eviction {33 types (41)
Non-PIPD/WD (Other) Tort rongful eviction {33)
]:I Business tortiunfeir business practice (07) E] Other real property (26) Enforcement of ""d?‘m‘"t
C civ rights (08) Unlawful Detainer [ Enforcement o judgment (20)
D Uefamation (1:4) :l Curnrnercial (37) Misceltaneous Civil Complaint
[ Froud 6 L] Residential (32) ] rico 27
[ itenectuat propeny (19) L] Drugs 38) [ other compiaint (ot spectfied above) (42)
| | Professional negligence (25) Judiclal Review ) Miscellaneous Civil Petition
[ other non-PYPOWD tot (35) Aesla_l forfs"""’_ (05_) | Partnership and cosperate governance (21)
Employment Petition re: arbitration award (11) l:} Other petition (not specified above) (43)
Wrongful termination (36) [ 1 wrtof mandate (02)
m Other empleyment (15) E:I Other judicial review 39)

2. This case LZ| is |_]snot complex undsr rule 3.400 of the California Rules of Court. If the case is complex, mark tha
factors requiring exceptional judicial management:

a. |:] Large number of separalely represented parlies d.[] Large number of wilnesses

b.[__] Extensive motion praclice raising difficult or novel . [ Coordination with related actions pending in one or more courts
issues that will be ime-consuming to resolve in other counties, states, or countries, or in a federal court

. [_] Substantial amount of documentary evidence f. [ substantial postjudgment judicial supervision

3. Remedies sought (check all that epply): a.|:| monetary b.|I| nonmonetary. declaratory or injunctive relief . Dpunitive
4. Number of causes of action (specify): |
5. This case IZI is is not  aclass action suit.
6. If there are any known related cases, file and serve a notice of related case. (You may use form CM-015.)
Date: January 4, 2018
Matthew Mellen ’

{TYFE OR PRINT NAME) {SIGNA"URE OF P, ¥ OR ATTORNEY FOR PARTY

NOTICE

« Plaintiff must file this cover sheet with lhe first paper filed in the action or proceeding (excep! small claims cases or cases filed
under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanclions.

* File this cover sheet in addition to any cover sheet required by local court rule.

® [f this case is complex under rule 3.400 et seq. of the Califomia Rules of Courl. you must serve a copy of this cover sheet on all
other parties to the action or proceeding.

= Unless this is a callections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes ony

ags 1.0t 2|

Fone Adepled b Mandalery Use Call. Rules of Court, rules 2.30, 3.220, 2 400-3.403, 3.743:
Jucicial Ceuncil of Ca #ormia CN'L CASE COVER SHEET Cal Stendards of Ludicl SAdninkisdon, std. 3.0
CRRUID [Rew. Juiy 1, 2007) W COU TG, CB S0v
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Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 4 of 218

CM-010
INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET

To Plaintiffs and Others Filing First Papers. If you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Civil Case Cover Sheet contained on page 1. This information will be used to compile
statistics about the types and numbers of cases filed. You must complete items 1 through 6 on the sheet. Initem 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one. If the case has multiple causes of action, check the box that best indicates the primary cause of action.
To assist you in completing the sheet, examples of the cases that belong under each case type in item 1 are provided below. A cover
sheet must be filed only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or both to sanctions under rules 2.30 and 3.220 of the California Rules of Court.

To Parties in Rule 3.740 Collections Cases. A "collections case" under rule 3.740 is defined as an action for recovery of money
owed in a sum stated to be certain that is not more than $25,000, exclusive of interest and attorney’s fees, arising from a transaction in
which property, services, or money was acquired on credit. A collections case does not include an action seeking the following: (1) tort
damages, (2) punitive damages, (3) recovery of real property, (4) recovery of personal property, or (5) a prejudgment writ of
attachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defendant files a responsive pleading. A rule 3.740 collections
case will be subject to the requirements for service and obtaining a judgment in rule 3.740.

To Parties in Complex Cases. In complex cases only, parties must also use the Civil Case Cover Sheet to designate whether the
case is complex. If a plaintiff believes the case is complex under rule 3.400 of the California Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be served with the
complaint on all parties to the action. A defendant may file and serve no later than the time of its first appearance a joinder in the
plaintiff's designation, a counter-designation that the case is not complex, or, if the plaintiff has made no designation, a designation that

the case is complex.

Auto Tort

Auto (22)}-Personal Injury/Property
Damage/Wrongful Death

Uninsured Motorist (46) (if the
case involves an uninsured
motorist claim subject to
arbitration, check this item
instead of Auto)

Other PVPD/WD (Personal Injury/
Property Damage/Wrongful Death)
Tort

Asbestos (04)

Asbestos Property Damage
Asbestos Personal Injury/
Wrongful Death

Product Liability (not asbestos or
toxic/environmental) (24)

Medical Malpractice (45)

Medical Malpractice—
Physicians & Surgeons

Other Professional Health Care
Malpractice

Other PI/PD/WD (23)

Premises Liability (e.g., slip
and fall)

Intentional Bodily Injury/PD/WD
(e.g., assault, vandalism)

Intentional Infliction of
Emotional Distress

Negligent Infliction of
Emotional Distress

Other PI/PD/WD

Non-PI/PD/WD (Other) Tort
Business Tort/Unfair Business
Practice (07)

Civil Rights (e.g., discrimination,
false arrest) (not civil
harassment) (08)

Defamation (e.g., slander, libel)

(13)

Fraud (16)

Intellectual Property (19)

Professional Negligence (25)
Legal Malpractice
Other Professional Malpractice

(not medical or legal)

Other Non-PI/PD/WD Tort (35)

Employment
Wrongful Termination (36)
Other Employment (15)

CASE TYPES AND EXAMPLES
Contract
Breach of Contract/Warranty (06)
Breach of Rental/l.ease
Confract (not unlawful detainer
or wrongful eviction)
Contract/Warranty Breach—Seller
Plaintiff (not fraud or negligence)
Negligent Breach of Contract/
Warranty
Other Breach of Contract/Warranty
Collections (e.g., money owed, open
book accounts) (09)
Collection Case—Seller Plaintiff
Other Promissory Note/Collections
Case
Insurance Coverage (not provisionally
complex) (18)
Auto Subrogation
Other Coverage

Other Contract (37)
Contractual Fraud
Other Contract Dispute

Real Property

Eminent Domain/Inverse
Condemnation (14)

Wrongful Eviction (33)

Other Real Property (e.g., quiet title) (26)
Writ of Possession of Real Property
Mortgage Foreclosure
Quiet Title
Other Real Propenrty (not eminent
domain, landlord/tenant, or
foreclosure)

Unlawful Detainer

Commercial (31)

Residential (32)

Drugs (38) (if the case involves illegal
drugs, check this item; otherwise,
report as Commercial or Residential)

Judicial Review

Asset Forfeiture (05)

Petition Re: Arbitration Award (11)

Writ of Mandate (02)
Writ-Administrative Mandamus
Writ-Mandamus on Limited Court

Case Matter
Writ-Other Limited Court Case
Review

Other Judicial Review (39)

Review of Health Officer Order
Notice of Appeal-Labor
Commissioner Appeals

Provisionally Complex Civil Litigation (Cal.
Rules of Court Rules 3.400-3.403)
Antitrust/Trade Regulation (03)
Construction Defect (10)
Claims Involving Mass Tort (40)
Securities Litigation (28)
Environmental/Toxic Tort (30)
Insurance Coverage Claims
(arising from provisionally complex
case type listed above) (41)
Enforcement of Judgment
Enforcement of Judgment (20)
Abstract of Judgment (Out of
County)
Confession of Judgment (non-
domestic relations)
Sister State Judgment
Administrative Agency Award
(not unpaid taxes)
Petition/Certification of Entry of
Judgment on Unpaid Taxes
Other Enforcement of Judgment

Miscellaneous Civil Complaint
RICO (27)
Other Complaint (not specified
above) (42)
Declaratory Relief Only
Injunctive Relief Only (non-
harassment)
Mechanics Lien
Other Commercial Complaint
Case (non-tort/non-complex)
Other Civil Complaint
(non-tort/non-complex)
Miscellaneous Civil Petition
Partnership and Corporate
Governance (21)
Other Petition (not specified
above) (43)
Civil Harassment
Workplace Violence
Elder/Dependent Adult
Abuse
Election Contest
Petition for Name Change
Petition for Relief From Late
Claim
Other Civil Petition

CM-010 [Rev. July 1, 2007]

CIVIL CASE COVER SHEET

Page 2 of 2
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Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 5 of 218

Fax Server 1/17/2018 3:49:07 PM PAGE 1/001 Fax Server
To: Civil Fas Filing Regular Alameda Count Page S of 12 2018-01-04 21:52:19 (GMT) 141527612802 From: Matthew Mellen
FILED BY FAX
||| Matthew D. Mellen (Bar No. 233350) ALANEDA GERINEY.
5 MELLEN LAW FIRM January 04, 2018
“ I One Embarcadero Center, Fifth Floor CLERK OF
3 San Francisco, CA 94111 'IE';H%::_ldaPnEaR_II_Erﬁ ecr:O[L)JeR‘Lty
Telephone;  (415) 315-1653 o LR
4 || Facsimile:  (415) 276-1902 CASE NUMBER:

RG18889478

3 Attorney for Plainti ﬁ's_.
JOSEPH WYMAN

6l LiISA WYMAN
"
SUPERIOR COURT OF THE STATE OF CAIFORNIA
8
ALAMEDA COUNTY
9

JOSEPH WYMAN, an individual, individually Case No.:
10 | and on behalf of all those similarly situated;
LISA WYMAN, an individual COMPLAINT FOR DAMAGES AND
i EQUITABLE RELIEF

12 Plaintiffs.
1. Violation of Civil Code § 2966
13 Vs.

14 | WELLS FARGO BANK, N.A_, a business

entity; and DOES 1 through 50, inclusive, CLASS ACTION
£ (CCP § 378)
16 Defendants. '
DEMAND FOR JURY TRIAL

8 COMES NOW PLAINTIFFS, JOSEPH WYMAN and LISA WYMAN, who allege as
L follows: '

19 PRELIMINARY ALLEGATIONS
2000 1. In the case at hand, Defendants transformed Plaintiffs’ fully amortizing loan into a
21 || balloon-payment loan without providing Plaintiffs notice of their newly acquired balloon-

22 | payment, as required by California law, Specifically, Defendant modified Plaintiffs’ loan by

23 || crearing a “New Principal Balance™ and then breaking down the “New Principal Balance™ into a
24 | “Secondary Principal Balance™ and an “Interest Bearing Principal Balance”. However, the loan
25 | agreement wholly fails to place Plaintiffs on notice that they would be responsible for a balloon
26 || payment at loan maturity, as required by California law

27 4 2. Plaintiffs belicve that this conduct is an unlawful business practice by Defendant

28 | warranting class action treatment. This lawsuit lollows.

1

COMPLAINT FOR DAMAGES AND FQUITARI E RELIRF
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Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 6 of 218
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22
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25
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JURISDICTION AND VENUE

3. This is an action asserting violations of California State Law. Plaintiffs are adult residents
of Alameda County and bring this action as a result of Defendant’s misconduct relating to an
ongoing mortgage relationship with Defendant for the property located at 4903 Stoneridge Court,
Oakland, CA 94605.
4, This court has personal jurisdiction over the parties as Defendants engage in business
within the State of California and in the City of Oakland and County of Alameda.
3. Venue is proper in this Court because a substantial part of the events giving rise to the
claims herein occurred in the City of Oakland and Coux}ty of Alameda. Venue is therefore proper
in Alameda, County.

PARTIES
6. Plaintiffs JOSEPH WYMAN and LISA WYMAN (“Plaintiffs”) are adult residents of
Alameda County. Plaintiffs are the owners of the Property located at 4903 Stoneridge Court,
Oakland, CA 94605 (the “Property™).

7. The term “the Class” includes Plaintiffs and all class members.
8. Plaintiffs are individuals residing in California, as are all members of the Class.
9. Plaintiffs and the Class are all identifiable, similarly situated persons whose loans were

modified into balloon-payment loan agreements without being notified of the creation of a
balloon payment by a loan modification agreement.

10.  Plaintiffs are informed and believe and thereon allege that Defendant Wells Fargo Bank,
N.A. (hereafter “Wells Fargo”) , is diversified financial marketing and/or services company
engaged in residential mortgage banking and/or related businesses Plaintiffs are informed and
believe and thereon allege that Defendant Wells Fargo is the current owner and/or servicer of
Plaintiffs’ loan for the property located at 4903 Stoneridge Court, Oakland, CA 94605 (the
“Property”). Plaintiffs are informed and believe and thereon allege that Defendant Wells Fargo
regularly conducts business in Alameda County, California.

11. Plaintiffs are informed and believe and thereon allege that at all times herein mentioned,

each of the Defendants was acting as the agent, servant, employee, partner, co-conspirator, and/or
2

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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joint venture of cach of the remaining Defendants, and was acting in concert with each remaining
Defendant in doing the things herein alleged, and, additionally has inherited any violations and/or
the liability of their predecessors-in-interest, and has also passed on liability to their successors-
in-interest, and at all times was acting within the course and scope of such agency, employment,
partnership, and/or concert of action.

STATEMENT OF FACTS

12.  In or around August 2006, Plaintiffs purchased the Property, obtaining financing for the
purchase with Wells Fargo Bank, N.A. To secure financing, Plaintiffs executed a Promissory
Note and Deed of Trust in favor of Defendant Wells Fargo.
13.  Plaintiffs’ August 2006 loan was an Adjustable Rate mortgage loan, which fully
amortized over thirty years. The last scheduled payment for the loan was in September 1, 2036.
14.  In February 2012, Plaintiffs’ received a loan modification.
15. Section 1 of the loan modification provides: |
“As of FEBRUARY 9, 2012, the new amount payable under the Note and the
Security Instruments U.S. $722,770.50 (“New Principal Balance™), consisting of
the unpaid amount(s) loaned to Borrower by Lender plus any interest and other
amounts capitalized with this modification. $30,659.32 of the New Principal
Balance shall be deferred (the “Secondary Principal Balance”) and I will not pay
interest or make monthly payments on this amount.
16.  Section 2 of the loan modification provides:
“Borrower promises to pay U.S. $692,118.18 (the “Interest Bearing Principal
Balance”), plus interest, to the order of Lender. Interest will be charged on the
Interest Bearing Principal Balance less any principal reduction due to payments
from Borrower at the yearly rate of 6.5000% from FEBRUARY 1, 2012. The
interest rate Borrower will pay will change 60 months from the date of the Loan
Modification Agreement. Borrower promises to pay monthly payments of
INTEREST ONLY of U.S. $3,748.94, beginning MARCH 1, 2012 until

FEBRUARY 1, 2017. Effective FEBRUARY 1, 2017, interest will be charged on
3

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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17.

18.

19,

the Interest Bearing Principal Balance from the Borrower at the yearly rate of
6.5000% and the Borrower prc;mises to pay monthly payments of INTEREST
ONLY of U.S. $3,748.94, beginning on MARCH 1, 2017 until the EXPIRATION
OF THE INTEREST ONLY PERIOD on OCTOBER 1, 2016 (the “Conversion
Date™), which is in accordance with the Note. As of the Conversion Date, the
original terms regarding the determination of the interest only rate and monthly
payment will change in accordance with the terms of the Note. Borrower will
continue to make monthly payments on the same day of each succeeding month
until principal and interest are paid in full, except that, if not sooner paid, the final
payment of principal and interest are payable on SEPTEMBER 1, 2036 (the
“Maturity Date”).

Section 3 of the Loan Modification Agreement provides:

Borrower promises to pay the Secondary Principal Balance without interest
thereon, to the order of the Lenders and any other amounts still owed under the
Note and Security Instrument by the earliest of the date I sell or transfer an
interest in the property or am in default.

Section 4 of the Loan Modification Agreement provides:

If on the Maturity Date, Borrower still owes amounts under the Note and Security
Instrument, as amended by this Agreement, Borrower will pay these amounts in
full on the Maturity Date

The loan modification agreement makes no other reference to the amounts due on the

maturity date.

20.
Therefore, under California Code of Civil Procedure §378, Plaintiffs will ask the Court to certify
the following Class defined as: all persons residing in California in a contractual relationship with

Defendant, subject to California law, who received balloon payment loan modifications which in

CLASS ACTION ALLEGATIONS

Plaintiffs bring this action on behalf of themselves and all others similarly situated.

4

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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which the loan modification agreement did not contain the requisite balloon payment notice

require by California Civil Code § 2966.

1. This claim is particularly well-suited for class treatment because of the following:

(a)

(b)

(c)

(d)

Predominance: The applicability of Civil Code §2966 is universal to balloon
payment mortgage loans under California law. Therefore, questions of law and fact
common to the Class predominate over the questions affecting only individual
members of the Class.

Superiority: A class action is superior to other available means for the fair and
efficient adjudication of this dispute. Additionally, effective redress for each and
every class member against Defendant, in his or her own lawsuit, would be
difficult or unlikely because of the difficulty in finding or affording competent
counsel in this field of law and the cost of individual lawsuits would be
prohibitive. Even if individual class members could afford or justify the
prosecution of their separate claims, the court system may not be up to the task.
Individualized litigation may lead to incongruous and conflicting judgments
against Defendant. To the contrary, a class action procedure involving all class
members, Defendant and the court present fewer management difficulties, and
provide the benefit of a single adjudication, economy of scale, and judicial
efficiency and fairness Furthermore, Defendant is in possession of all the names
and contact information of individuals whose loans have been modified to include
balloon payments.

Numerosity: Defendant services thousands of loans. Plaintiffs are informed and
believes that it is standard practice for Defendant to modify mortgage loans into
balloon payment loans without providing the requisite notice to borrowers. Thus,
the Class involved is so numerous that joinder of all members individually would
be irﬁpracticable. The precise identities, numbers, and addresses of members of the
Class are unknown to Plaintiffs, but are easily known to Defendant.

Commonality: There are questions of law and/or fact that are common to each
5

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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member of the class. The common questions of law and fact are:

(1) Did Defendant include the notice require by Civil Code 2966 in the loan
modification agreements it offered for loans which were modified to
include balloon payments?

(e) Typicality: Plaintiffs’ claims are typical of the claims of the members of the Class
because the class is defined as those individuals who suffered from the exact same
conduct, namely the modification of a mortgage loan into a balloon payment
mortgage loan, without proper notice of the balloon payment. This would be the
identical allegation for every other Class member. Plaintiffs and all members of
the Class have suffered a similar harm arising from Defendant’s violations of law.

(f) Adequacy of Representation: Plaintiffs are adequate representatives of the Class
because their interests do not conflict with the interests of the members of the
Class they seek to represent. Plaintiffs have retained competent counsel for this
class action and Plaintiffs intend to prosecute this action vigorously. Counsel for
Plaintiffs is experienced in class action jurisprudence, has defended numerous
wage and hour class actions successfully, and has successfully obtained
certification and litigated to completion a prevailing wage class action. Likewise,
counsel for Plaintiffs is extremely experience in mortgage litigation, having
represented over one thousand individuals against their lenders in the last seven
years. Plaintiffs and their counsel will fairly and adequately protect the interests of

all of the members of the Class.

FIRST CAUSE OF ACTION
Violation of Civil Code § 2966

21.  Plaintiffs incorporate all allegations of this complaint and re-allege them as though they
were fully set forth herein.

22. Defendant’s conduct, as alleged above, constitutes a violation of Civil Code § 2966.
23.  California Civil Code § 2966(d) provides, “[e]very note subject to the provisions of this

section shall include the following statement:

6
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This note is subject to Section 2966 of the Civil Code, which provides that the

holder of this note shall give written notice to the trustor, or his successor in

interest, of prescribed information at least 90 and not more than 150 days before

any balloon payment is due.
24.  In August 2006, Plaintiffs purchased the Property, securing the purchase through
financing obtained from Wells Fargo Bank. Plaintiffs’ original loan was an adjustable rate
mortgage loan, which fully amortized over thirty years.
25.  In February 2012, Defendant Wells Fargo modified Plaintiffs’ loan. However, despite
transforming Plaintiffs’ loan into a balloon bearing loan agreement, Defendant failed to provide
Plaintiffs the notice required by California law.
26.  In fact, to date, Defendant has never provided Plaintiffs the noticed required by Civil
Code 2966. _
27.  Pursuant to Cal. Civ. Code § 2966(b), Defendants’ failure to provide Plaintiff with the
required notice entitles Plaintiff to an extension of the due date for the balloon payment pursuant

to the terms of his loan.

[END OF PAGE INTENTIONALLY LEFT BLANK]

2
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1 DEMAND FOR JURY TRIAL AND PRAYER FOR DAMAGES

2 WHEREFORE, Plaintiffs JOSEPH WYMAN and LISA WYMAN demand a trial by jury.

3 | Plaintiffs pray for judgment and order against Defendant, as follows:

4 1. That judgment is entered in Plaintiffs’ favor and against Defendants, and each of them;

5 2. For an order requiring Defendant to show cause, if they have any, why they should not be

enjoined as set forth below, during the pendency of the action;
¢ 3. For damages, disgorgement, and injunctive relief;
; 4, E‘(')r] compensatory and statutory damages, attorneys’ fees, and costs according to proof at
ial;

9 5. For exemplary damages in an amount sufficient to punish Defendant’s wrongful conduct
- and deter future misconduct;
1 6. For such other and further relief as the Court may deem just and proper.
12 | DATED: January 4, 2018 Respectfully Submitted,
13 MELLEN LAW FIRM
14
15 | "
16 Matthew Mellen, Esq.aq

Attorney for Plaintiffs
17 JOSEPH WYMAN
LISA WYMAN
18
19
20
21
22
23
24
25
26
27
28
8
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M Mellen Law Firm il T Wells Fargo Bank N.A. 1
Attn: Mellen, Matthew
One Embarcadero Center
Fifth Floor

L SanFrancisco, CA 94111__ J L J

Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
PlaintiffPetitioner(s)
VS.
Wells Pargo Bank N.A. NOTICE OF HEARING
Defendant/Respondent(s)
(Abbreviated Title)

To each party or to the attorney(s) of record for each party herein:
Notice is hereby given that the above-entitled action has been set for:

-Complex Determination Hearing
Case Management Conference

You are hereby notified to appear at the following Court location on the date and
time noted below:

Complex Determination Hearing:
DATE: 03/20/2018 TIME: 03:00PM DEPARTMENT: 23
LOCATION: Administration Building, Fourth Floor

.~ 1221 QGak Street, Oakland

Case Management Conference:
DATE: 04/24/2018 TIME: 03:00 PM DEPARTMENT: 23
LOCATION: Administration Building, Fourth Floor

1221 Oak Street, Oakland

Pursuant to California Rules of Court, Rule 3.400 et seq. and Local Rule 3.250 (Unified Rules of
the Superior Coutt, County of Alameda), the above-entitled matter is set for a Complex Litigation
Determination Hearing and Initial Complex Case Management Conference.

Department 23 issues tentative rulings on DomainWeb (www.alameda.courts.ca.gov/domainweb).
For parties lacking access to DomainWeb, the tentative ruling must be obtained from the clerk at
(510) 267-6939. Please consultRule 3.30(c) of the Unified Rules of the Superior Court, County
of Alameda, concerning the tentative ruling procedures for Department 23.

Counsel or party requesting complex litigation designation is ordered to serve a copy of this
notice on all parties omitted from this notice or brought into the action after this notice was
mailed.

All counsel of record and any unrepresented parties are ordered to attend this Initial Complex
Case Management Conference unless otherwise notified by the Court.

Failure to appear, comply with local rules or provide a Case Management Conference statement
may result in sanctions. Case Management Statements may be filed by E-Delivery, by submitting
directly to the E-Delivery Fax Number (510) 267-5732. No fee is charged for this service. For
further information, go to Direct Calendar Departments at
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http://apps.alameda.courts.ca.gov/domainweb. -

All motions in this matter to be heard prior to Complex Litigation Determination -He-:ari:ig must be
scheduled for hearing in Department 23.

If the information contained in this notice requires change or clarification, please contact the
courtroom clerk for Department 23 by e-mail at Dept.23@alameda.courts.ca.gov-or by phone at
(510) 267-6939.

TELEPHONIC COURT APPEARANCES at Case Management Conferences may be available by
contacting CourtCall, an independent vendor, at least 3 business days prior to the scheduled
conference. Parties can make arrangements by calling (838) 882-6878, or faxing a service request
form to (888) 883-2946, This service is subject to charges by the vendor.

Dated: 01/24/2018 Chad Finke Executive Officer / Clerk of the Superior Court
agal
By 9 S
: i i ‘Deputy Clerk

CLERK'S CERTIFICATE OF MAILING™ -
I certify that the following is true and correct: I am the clerk of thé'above-named court and not a party to
this cause. I served this Notice by placing copies in envelopes addressed as shown hereon and then by
sealing and placing them for colluction, stamping or metering with prepaid postage, and mailing on the
+ date stated below; in the United States mail at Alameda County, California, following standard court
practices:: I

Executed on 01/24/2018. ) )
By St -

Deputy Clerk
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To: Civil Fax Flling Alameda COunty Superic Page 2 of 2 2018-03-12 22:02:33 (GMT) 14152761902 From: Matthew Mellen

FILED BY FAX poson

ALAMEDA COUNTY.
FOR COURT USE ONLY

March 12, 2018

ATTORNEY OR PARTY WITHOUT ATTORNEY tName, State Bar number, and adress):

Jessica Galletta, 281179

Mellen Law Firm
One Embarcadero Center, Fifth Floor THE SL%EEFEZIPC()S FCOURT
San Francisco, CA 94111 By Alicia Espinoza, Deputy
TELEPHONE KO (415) 318-1653
ATTORNEY FOR thamer Flaintiff CASE NUMBER:
SUPERIOR GOURT OF CALIFORNIA, COUNTY OF RG18889478
Superior Court of California, Alameda County
24405 Amador Street
Hayward, CA 94544
PLANTIFF/PETITIONER: Joseph Wyman, et al. CASE NUMBER:
RG 16889478

DEFENDANT/RESPONDENT: Wells Fargo Bank, N.A,, ef al.

Raf. No. of Flis No»

PROOF OF SERVICE OF SUMMONG

1. At the time of service | was a citizen of the United States, at least 18 years of age and not a party to this action. BY F AX_
2. tserved coples of:  Civil Case Cover Sheet, Complaint, Notice of Hearing, Summons

3. a. Party served: Wells Fargo Bank, N.A., a business entity
b. Person Served: Steve Cassidy-CSC - Person Authorized to Accept Service of Process

2710 N Gateway Oaks Dr, Ste 150
5. 1 served the party Sacramento, CA 95833

a. by personat service. | personally defivered the documents fisted in item 2 to the party or person authorized to
receive sarvice of process for the party (1) on (date): 02/16/2018 (2yat (time). 1:45PM
8. The "Notice to the Person Served” (on the summons) was completed as follows:

4. Address where the party was served:

d. on behalf of.

Wells Fargo Bank, N.A., a business entity
under; CCP 416,10 {corporation)
7. Parson who served papers
2. Name: Spenser G. Fritz
b. Address: One Legal - 194-Marin
504 Reowood Blvd #223
Novato, CA 94647

¢. Telsphone [415-491-0606
d. The fea for service was: § 40.00

2| am:
{3) registered California process server.
(i} Employes or independent contractor,
(i) Registration No.: 2016-05

(i) County: Sacramento
8.1 dedare under penalty of perjury under the laws of the United States of America and the State of California that the faragoing is trug and gorrect.

Date: 02/16/2018

Spenser G. Fritz o
{NAME OF PERSON WHO SERVED PAPERS) ; “TSIGNATURESS, "
Form Adopted for Mandatory Use Cadg of Givl] Procadare, § 1710
Judicial Councit of Salifornia POS-M0
[Rev. Jan 1, 2007) PROOF OF SERVICE OF SUMMONS OLF 11743717

15 Exhibit A - Page 20



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 16 of 218

Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s)
VS. Minutes
Wells Fargo Bank N.A.
Defendant/Respondent(s)
(Abbreviated Title)
Department 23 Honorable Brad Seligman , Judge

Cause called for: Complex Determination Hearing on March 20, 2018.
COMPLEX DETERMINATION

The Court designates this case as complex pursuant to Rule 3.400 et seq. of the California Rules of
Court. Counsel are advised to be familiar with the Alameda County Local Rules concerning complex
litigation, including Rule 3.250 et seq. An order assigning the case to one of the three complex judges and
an initial case management order will be issued.

COMPLEX CASE FEES

Pursuant to Government Code section 70616, any non-exempt party who has appeared in the action but
has not paid the complex case fee is required to pay the fee within ten days of the filing of this order. The
complex case fee is $1,000 for each plaintiff or group of plaintiffs appearing together and $1,000 PER
PARTY for each defendant, intervenor, respondent or other adverse party, whether filing separately or
jointly, up to a maximum of $18,000 for all adverse parties. All payments must identify on whose behalf
the fee is submitted. Please submit payment to the attention of the Complex Litigation Clerk located in the
Civil Division at the Rene C. Davidson Courthouse, 1225 Fallon Street, Oakland, CA 94612. Please
make check(s) payable to the Clerk of the Superior Court. Documents may continue to be filed as allowed
under Local Rule 1.9. Note that for those admitted pro hac vice, there is also an annual fee. (Gov't Code
section 70617.)

PROCEDURES

Calendar information, filings, and tentative rulings are available to the public at
http://www.alameda.courts.ca.gov/domainweb/. All counsel are expected to be familiar and to comply
with pertinent provisions of the Code of Civil Procedure, the California Rules of Court, the Alameda
County Superior Court Local Rules.

SERVICE OF THIS ORDER

Counsel for plaintiff(s) shall have a continuing obligation to serve a copy of this order on newly joined
parties defendant not listed on the proof of service of this order and file proof of service. Each party
defendant joining any third party cross-defendant shall have a continuing duty to serve a copy of this order
on newly joined cross-defendants and to file proof of service.

Minutes of  03/20/2018
Enteredon  03/21/2018

Chad Finke Executive Officer / Clerk of the Superior Court

Minutes
M12045669
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Deputy Clerk

Minutes
M12045669
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Mellen Law Firm Wells Fargo Bank N.A.
Attn: Mellen, Matthew

One Embarcadero Center

Fifth Floor

San Francisco, CA 94111

Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s)
Order
VS.
Complaint Other Real Property
Wells Fargo Bank N.A.
Defendant/Respondent(s)
(Abbreviated Title)

The Complex Determination Hearing was set for hearing on 03/20/2018 at 03:00 PM in Department 23
before the Honorable Brad Scligman. The Tentative Ruling was published and has not been contested.

IT IS HEREBY ORDERED THAT:
The tentative ruling is affirmed as follows: COMPLEX DETERMINATION

The Court designates this case as complex pursuant to Rule 3.400 et seq. of the California Rules of
Court. Counsel are advised to be familiar with the Alameda County Local Rules concerning complex
litigation, including Rule 3.250 et seq. An order assigning the case to one of the three complex judges
and an initial case management order will be issued.

COMPLEX CASE FEES

Pursuant to Government Code section 70616, any non-exempt party who has appeared in the action but
has not paid the complex case fee is required to pay the fee within ten days of the filing of this order.
The complex case fee is $1,000 for each plaintiff or group of plaintiffs appearing together and $1,000
PER PARTY for each defendant, intervenor, respondent or other adverse party, whether filing
separately or jointly, up to a maximum of $18,000 for all adverse parties. All payments must identify
on whose behalf the fee is submitted. Please submit payment to the attention of the Complex Litigation
Clerk located in the Civil Division at the Rene C. Davidson Courthouse, 1225 Fallon Street, Oakland,
CA 94612. Please make check(s) payable to the Clerk of the Superior Court. Documents may
continue to be filed as allowed under Local Rule 1.9. Note that for those admitted pro hac vice, there is
also an annual fee. (Gov't Code section 70617.)

PROCEDURES

Calendar information, filings, and tentative rulings are available to the public at
http://www.alameda.courts.ca.gov/domainweb/. All counsel are expected to be familiar and to comply
with pertinent provisions of the Code of Civil Procedure, the California Rules of Court, the Alameda
County Superior Court Local Rules.

SERVICE OF THIS ORDER

Counsel for plaintiff(s) shall have a continuing obligation to serve a copy of this order on newly joined

Order
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parties defendant not listed on the proof of service of this order and file proof of service. Each party
defendant joining any third party cross-defendant shall have a continuing duty to serve a copy of this
order on newly joined cross-defendants and to file proof of service.

3 facsimile

Dated: 03/20/2018 Yo

#

Judge Brad Seligman

Order
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Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Case Number: RG18889478
Order After Hearing Re: of 03/20/2018

DECLARATION OF SERVICE BY MAIL

| certify that | am not a party to this cause and that a true and correct copy of the
foregoing document was mailed first class, postage prepaid, in a sealed envelope,
addressed as shown on the foregoing document or on the attached, and that the
mailing of the foregoing and execution of this certificate occurred at

1225 Fallon Street, Oakland, California.

Executed on 03/26/2018.
Chad Finke Executive Officer / Clerk of the Superior Court

Digitel

By 5{&“‘9‘4

Deputy Clerk
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SUPERIOR COURT OF CALIFORNIA FILE QUNTY
COUNTY OF ALAMEDA ALAMEDA COUR:
APR 0 9 2018
Wyman, CLERK OF THE SUPERIQR COURT
Case No. RG18889478 AN ‘ -
Plaintiffs > o

INITIAL CASE MANAGEMENT ORDER
Wells Fargo Bank N.A.
ASSIGNED FOR ALL PRE-TRIAL
Defendants PURPOSES TO: JUDGE BRAD
SELIGMAN, DEPARTMENT 23

The following order shall apply to all parties in this action:
1. CASE MANAGEMENT CONFERENCES

At Case Management Conferences the Court will address discovery issues,
schedules, and other subjects pursuant to CRC 3.750. Counsel thoroughly familiar with
the case shall attend the Case Management Conferences. See LRC, Rule 3.290.

At the Initial CCMC, the parties must be prepared to discuss at length the nature
of the case, both factually and legally, as well as the projected management of the case at
each stage. This is not a perfunctory exercise. The primary objective of the CCMC is to
develop a comprehensive plan for a just, speedy and economical determination of the
litigation.

Case Management Statements may be filed by fax-filing via the designated Fax
Number, (510) 267-5732.

However, courtesy copies of statements must be delivered directly to Dept. 23.

The filing and delivery date is not later than five court days before the conference.
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The Court strongly prefers joint CCMC statements prepared in narrative form,
and not using Form CM-110, after counsel have met and conferred as required by CRC
3.724. CCMC statements must address the following issues when applicable:

A. A brief factual summary to assist the Court in understanding the background
of the case, a statement of the issues presented, including each theory of liability and
defense and a summary of the facts supporting each position taken, and the relief sought,
including an estimate of damages.

B. The number of parties and their posture, including a proposed structure of
representation, (e.g., liaison/lead counsel or by committee) if applicable;

C. Deadlines and limits on joinder of parties and amended or additional
pleadings;

D. Class discovery and class certification, if applicable;

E. A proposed schedule for the conduct of the litigation including, but not limited
to, a discovery plan, a plan for hearing remaining law and motion, and a projected trial
date;

F. An identification of all potential evidentiary issues involving confidentiality or
protected evidence;

G. A detailed description of the procedural posture of the case, describing any
outstanding procedural problems, including, but not limited to:

(1) unserved parties and the reasons for the failure to serve;
(2) unserved and/or unfiled cross-complaints;
(3) related actions pending in any jurisdiction and the potential for coordination

or consolidation;
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(4) any possible jurisdictional or venue issues that may arise;

(5) the status of discovery, including a description of all anticipated discovery
and incomplete or disputed discovery issues;

(6) unresolved law and motion matters;

(7) requests for, or opposition to, any ADR proceedings, including but not
limited to mediation, judicial or contractual arbitration;

(8) severance of issues for triai; and

(9) calendar conflicts for any attorney, witness, or party, and any other matter
which may affect the setting of a trial date.

H. Counsel may make suggestions for streamlining the litigation, including, but
not limited to, a master file system, designation of lead counsel [for plaintiff(s) and/or
defendant(s)] to streamline service of process and/or management of discovery, the use of
e-filing, and the use of a web-page maintained by lead counsel for the purpose of posting
the litigation schedule and agenda. Counsel may also address ways of structuring the trial
of the action such as bifurcation, severance, bell-weather trials, use of special masters,
use of expedited jury procedures and/or waiver of jury.

Parties are advised to check the court’s register of action before appearing at any
case management conference, including the Initial Case Management, at least one day

* before any scheduled appearance to determine if the court has issued a tentative case
management order. If published, this tentative case management order will become the
order of the Court unless counsel or self represented party notifies the Court and
opposing counsel/self-represented party by email not less than one court day prior to the

CMC that s/he intends to appear in person at the CMC to discuss some aspect of the

23 Exhibit A - Page 28



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 24 of 218

order, and specifies the nature of the party's concern. (Please note that the Tentative
Rulings posted on the website are for tentative rulings on law and motion matters and
will not display tentative Case Management Orders. The tentative Case Management
Orders are found in the Register of Action). Department 23 may be reached at

Dept.23@alameda.courts.ca.gov.

2. NOTICE OF FEE CHANGES - JURY TRIAL FEE

Effective July 2, 2012, the advance jury fee is fixed at $150.00, and is no longer
refundable. With certain exceptions, the jury trial fee is due on or before the date
scheduled for the iniﬁal case management conference. See, C.C.P. 631(b).

3. DISCOVERY

Discovery Conference: Motions related to discovery (i.e. motions to compel,
protective orders etc.) may not be filed without leave of the court after an informal
discovery conference. The discovery conference is not a pro forma step before a motion.
Requests for a discovery conference may be made, after meaningful meet and confer, by
sending an email to the department clerk, copied to all counsel that briefly describes the
issue to be presented, and the extent of parties’ meet and confer. The court will provide
proposed dates. Parties are to meet and confer as to availability for the proposed dates. If
one or more parties are not available on the proposed date(s), additional dates may be
requested. Upon request, the court will consider telephonic appearances as well as calls
from depositions in progress.

4. EMAILS TO COURT

Emails to the court are not part of the court record in this case and may be deleted

without notice. Email is not a substitute for required filings. Any emails should be
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copied to all counsel. The Department 23 email may only be used for the following
purposes: to seek a reservation to schedule a proceeding on the court’s calendar, to give
notice that a hearing has been dropped or a settlement reached, to request a discovery
conference, emergency scheduling issues (i.e. running late to a hearing), to give notice
that a litigant intends to appear to contest a tentative ruling, to reply to an inquiry from
the clerk or research attorney of Department 23, to communicate with the courtroom
clerk regarding department 23 procedures, or other matters that the court has expressly
authorized in this case.

5. Pro Hac Vice Process

The court prefers to resolve pro hac vice applications on the papers only. Before
submitting an ex parte application on the papers, (a) email Dept. 23 to advise when
papers will be filed, and (b) provide CRC 3.1203(a) notice to all parties. Any written
opposition must be filed within 24 hours of receipt of notice. If a matter is time sensitive,
opposition is expected, and/or personal appearances are otherwise warranted, the parties
may request a time for appearance via email to Dept. 23, copied to all parties.

6. NOTICE

Parties are advised that CASE MANAGEMENT ORDERS, including trial setting
orders, and FINAL RULINGS ON LAW AND MOTION that are issued by Dept. 23 will
be published in the Court’s website in the Register of Action for this case. The clerk of
the court WILL NOT serve each party a copy of future orders. Instead, unless otherwise
ordered, counsel shall obtain copies of all future orders from the Register of Action in
this case.

SERVICE OF THIS ORDER
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Counsel for plaintiff(s) shall have a continuing obligation to serve a copy of this
order on newly joined parties defendant not listed on the proof of service of this order and
file proof of service. Each party defendant joining any third party cross-defendant shall
have a continuing duty to serve a copy of this order on newly joined cross-defendants and
to file proof of service. The clerk is directed to serve a copy of this CASE
MANAGEMENT ORDER upon counsel for Plaintiff(s).

DATED: April 9, 2018

£

)

SELIGMAN, JUDGE

CLERK’S CERTIFICATE OF SERVICE

I certify that I am not a party to this cause and that a true and correct copy of the foregoing document was
mailed first class, postage prepaid, in a sealed envelope, addresses shown below, and that the mailing of the
foregoing and execution of this certificate occurred at 1225 Fallon Street, Oakland, California.

Dated: April 9,2018

Maya Greer

Courtroom Clerk, Dept. 23

v Mellen, Matthew
Mellen Law Firm
One Embarcadero Center
Fifth Floor
San Francisco, CA 94111
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—

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
A Limited Liability Partnership

21 Including Professional Corporations
EDWARD D. VOGEL, Cal. Bar No. 110081
3 |IJOHN C. DINEEN, Cal. Bar No. 222095
MARK G. RACKERS, Cal. Bar No. 254242
41/501 West Broadway, 19 Floor ,
San Diego, California 92101-3598 P
5 || Telephone: 619.338.6500 AR G
Facsimile:  619.234.3815 yo i3
6 || E-mail: evogel@sheppardmullin.com
jdineen(@sheppardmullin.com
7 mrackers@sheppardmullin.com
8 || Attorneys for Defendant
WELLS FARGO BANK, N.A.
9
10 SUPERIOR COURT OF THE STATE OF CALIFORNIA
11 COUNTY OF ALAMEDA
12
13 || JOSEPH WYMAN, an individual, Case No. RG18889478
individually and on behalf of those
14 || similarly situated; LISA WYMAN, ASSIGNED FOR ALL PURPOSES TO:
an individual, JUDGE BRAD SELIGMAN
15 DEPARTMENT 23
Plaintiffs,
16 DEFENDANT WELLS FARGO
V. BANK’S NOTICE OF DEMURRER
17 AND DEMURRER TO PLAINTIFFS’

WELLS FARGO BANK, N.A_, a business | COMPLAINT; DECLARATION OF

18 || entity; and DOES 1 through 50, inclusive, JOHN C. DINEEN IN SUPPORT OF
DEMURRER [C.C.P. § 430.41]
19 Defendants.
DATE: May 22,2018
20 TIME: 3:00 p.m.
DEPT: 23
21
5 Reservation No. R-1952800
2
Complaint Filed: January 4, 2018
23
24
25
26
27
28
-1-
SMRH:483827769.3 Case No, RG18889478

WELLS FARGO BANK’S NOTICE OF DEMURRER AND DEMURRER TO COMPLAINT
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TO THE HONORABLE COURT, ALL PARTIES AND THEIR
ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on Tuesday, May 22, 2018 at 3:00 p.m., or
as soon thereafter as the matter may be heard in Department 23 of the Superior Court of
the State of California for the County of Alameda, located at the Administration Building,
1221 Oak Street, Oakland, California 94612, Defendant Wells Fargo Bank, N.A. (“Wells
Fargo”) will bring on for hearing its Demurrer to Plaintiffs Joseph Wyman’s and Lisa
Wyman’s (“Plaintiffs’””) complaint pursuant to California Code of Civil Procedure §
430.10, et seq. Prior to bringing this demurrer, Wells Fargo complied with its meet and
confer obligations under C.C.P. § 430.41. See Dineen Decl., filed concurrently herewith.

Wells Fargo demurs on the grounds that Plaintiffs> sole cause of action for
violation of California Civil Code § 2966 fails as a matter of law. Plaintiffs’ action, which
alleges that Wells Fargo failed to provide Plaintiffs with a required notice when it modified
their loan, fails because it is barred by claim preclusion, it is barred by the applicable
statute of limitations, and the notice requirements in section 2966 do not apply to
Plaintiffs’ loan modification.

Wells Fargo’s demurrer is based on this Notice of Demurrer and Demurrer,
the Memorandum of Points and Authorities filed concurrently herewith, Wells Fargo’s
Request for Judicial Notice, all pleadings and other papers filed in this case, and such other
evidence and argument as may properly be presented to the Court at the hearing on this
demurret.

Dated: April 9, 2018
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By ,A(C /}SMM

ARD D. VOGEL
HN C. DINEEN

Attorneys for Defendant
WELLS FARGO BANK, N.A.

2-
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DEMURRER TO PLAINTIFFS’ COMPLAINT
Defendant Wells Fargb Bank, N.A. demurs to Plaintiffs’ Complaint on the

following grounds:

Demurrer to Plaintiffs’ First Cause of Action for Violation of Civil Code §

2966: Plaintiff’s first cause of action fails to state facts sufficient to
constitute a cause of action against Defendants. Code Civ. Proc. § 430.10(¢).
Plaintiffs’ claim fails to state a cause of action as it is barred by claim
preclusion, it is time-barred under Civil Code § 2967, and Civil Code § 2966

does not apply to Plaintiffs’ loan modification.

Dated: April 9, 2018
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By /4'('/- AW-'N

ARD D. VOGEL
HN C. DINEEN

Attorneys for Defendant
WELLS FARGO BANK, N.A.

-3-
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DECLARATION OF JOHN C. DINEEN

I, John C. Dineen, state and declare as follows:

L. I am a partner in the law firm of Sheppard, Mullin, Richter & Hampton LLP,
counsel of record for defendant Wells Fargo Bank, N.A. (“Wells Fargo™) in the above-
captioned matter. I am admitted to practice law in California. Except as expressly noted
below, I have personal and firsthand knowledge of the facts set forth herein, and I could
and would testify competently thereto if called and sworn as a witness.

‘ 2. Plaintiffs Joseph Wyman and Lisa Wyman (“Plaintiffs”) served their
complaint on Wells Fargo on February 16, 2018.

3. On March 6, 2018, I attempted to call Plaintiffs’ counsel to meet and confer
regarding their complaint and Wells Fargo’s anticipated demurrer, but could not reach
Plaintiffs’ counsel. On March 8, 2016, I emailed Plaintiffs’ counsel, asking him to provide
a convenient time to schedule a call. Counsel responded, offering to meet and confer on
either March 13 or 14.

4. As Plaintiffs’ counsel’s proposed dates would not have complied with Wells
Fargo’s meet and confer obligations under C.C.P. § 430.41, counsel agreed to grant Wells
Fargo an extension to respond to the complaint so that the parties could meaningfully meet
and confer as contemplated by the statute.

5. We continued to exchange emails and agreed to meet and confer on March
19,2018 at 11:00 a.m.

6. Unfortunately, Plaintiffs® counsel had an emergency on March 19, and
counsel rescheduled the call for March 21, 2018.

7. On March 21, 2018, counsel for the parties met and conferred regarding
Plaintiffs’ complaint. The parties discussed Wells Fargo’s grounds for demurrer in
significant detail, including Wells Fargo’s arguments that the case is barred by claim
preclusion, is time-barred under the applicable statute of limitations, and the fact that the
notice requirements in Civil Code § 2966 do not apply to Plaintiffs’ loan modification.

Plaintiffs’ counsel informed me that he disagreed with Wells Fargo’s position, but would

4-
SMRH:485827769.3 Case No. RG18889478
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look into the points I raised and get back to me if Plaintiffs decided to amend or dismiss
their complaint.
8. As of the date of this filing, Plaintiffs had not agreed to amend or dismiss

their complaint, and Wells Fargo filed this demurrer.

I declare under penalty of perjury under the laws of California that the
foregoing is true and correct.

Executed on April 9, 2018, at San Diego, California.

At
Jﬂ C. DINEEN

-5-
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Facsimile:  619.234.3815
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Attorneys for Defendant
WELLS FARGO BANK, N.A.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

JOSEPH WYMAN, an individual,

individually and on behalf of those
similarly situated; LISA WYMAN,
an individual,

Plaintiffs,
V.

WELLS FARGO BANK, N.A., a business
entity; and DOES 1 through 50, inclusive,

Defendants.

Case No. RG18889478

ASSIGNED FOR ALL PURPOSES TO:
JUDGE BRAD SELIGMAN ‘
DEPARTMENT 23

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
DEFENDANT WELLS FARGO BANK,
N.A.’S DEMURRER TO PLAINTIFFS’
COMPLAINT

DATE: May 22, 2018
TIME: 3:00 p.m.

DEPT: 23

Reservation No. R-1952800

Complaint Filed: January 4, 2018
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Defendant Wells Fargo Bank, N.A. (“Wells Fargo”) hereby submits the following
memorandum of points and authorities in support of its demurrer to the complaint filed by
Plaintiffs Joseph and Lisa Wyman (“Plaintiffs”).

L INTRODUCTION

Plaintiffs’ sole claim against Wells Fargo for an alleged violation of California Civil
Code § 2966 should never have been brought. The claim is fatally defective for at least
three independent reasons, any one of which requires dismissal. First, Plaintiffs’ claim is
barred by claim preclusion as Plaintiffs already filed, and lost, a lawsuit against Wells
Fargo that raised, or could have raised, the same claim against the Bank. Second,
Plaintiffs’ claim is barred by the applicable two year statute of limitations. And third, the
disclosure requirements of Civil Code § 2966 are inapplicable to Plaintiffs’ loan
modification. The statute does not apply and the claimed statutory violation simply does
not exist. For each of these reasons, Wells Fargo’s demurrer should be sustained.

First, Plaintiffs’ action is barred by claim preclusion as Plaintiffs already filed, and
lost, a lawsuit against Wells Fargo that alleged various claims arising from their loan (the
“Prior Action”). The Prior Action related to the same Wells Fargo loan, the same property,
and was filed after Plaintiffs obtained the loan modification that is the subject of this
action. This lawsuit is barred as a matter of law as Plaintiffs could have, and should have,
raised their Civil Code § 2966 claim in the Prior Action. Plaintiffs cannot repeatedly run
to Court asserting claims about their home loan every time they conceive of a new legal
theory. Inétead, like other civil litigants, Plaintiffs were required to bring all of their
claims (and legal theories) challenging their loan and modification in one lawsuit. Indeed,
California’s overcrowded court system would be even further strained were litigants
allowed to repeatedly file lawsuits challenging the same contracts and legal instruments
over and over again. For this reason alone, Plaintiffs’ claim is legally barred.

Second, Plaintiffs’ claim is also time-barred. The statute of limitations for a Civil
Code § 2966 claim is two years. Plaintiffs allege that Wells Fargo modified their loan in

February 2012. Although they contend that the modification lacked the written disclosure
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allegedly required by Civil Code § 2966, they failed to file this lawsuit until January 4,
2018, almost six years later. Plaintiffs filed four years too late. For this additional reason,
Plaintiffs’ claim is barred.

- Finally, Plaintiffs’ claim is also fatally flawed because Civil Code § 2966 does not
apply to Plaintiffs’ loan modification. Plaintiffs’ loan fails to satisfy the three conditions
required for the application of section 2966. First, the modification is not a transaction for
the purchase of a dwelling. Rather, it is the modification of a loan more than five years
after the Plaintiffs purchased their residence. Second, the modification of the loan by
Wells Fargo is not an extension of credit (take-out financing) by the seller of the property.
Third, Plaintiffs fail to allege the participation of an “arranger of credit” as defined in Civil
Code § 2957. Additionally, no disclosure by Wells Fargo was required as Plaintiffs were
entitled to disclosures pursuant to the Federal Truth-In-Lending Act and Real Estate
Settlement Procedures Act when they originally purchased the residence. Since no
disclosure was required as a matter of law, Plaintiffs’ claim is barred.

For each of these reasons, any one of which is sufficient, Plaintiffs’ single cause of
action against Wells Fargo fails as a matter of law. As Plaintiffs cannot amend to cure the
defects in their action, the Court should sustain the Bank’s demurrer without leave to
amend.

II. FACTUAL AND PROCEDURAL BACKGROUND

On August 11, 2006, Plaintiffs purchased their residence. Plaintiffs obtained a loan
from Wells Fargo in the principal amount of $704,000 to finance the purchase (the
“Loan”). Complaint, § 12; Request for Judicial Notice (“RIN>), Exh. A. The Loan was
secured by the residence located at 4903 Stoneridge Court, Oakland, CA 94605 (the

“Property”). Id. Plaintiffs do not assert that the sale of the property included seller take-

back financing or that the loan modification at issue was a seller take-back loan. Plaintiffs
also do not allege that the purchase of their residence involved an arranger of credit.
Unfortunately, shortly into their loan term Plaintiffs found themselves in financial

distress and defaulted on their Loan. In February 2012, Wells Fargo agreed to modify
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Plaintiffs’ Loan which, among other things, (i) included a new principal balance of
$722,770.50, and (ii) deferred $30,659.32 of Plaintiffs’ loan arrearage as a “Secondary
Principal Balance,” on which Plaintiffs would not be required to pay interest or make
monthly payments. Complaint, Y 15-17; RIN, Exh. B (the “Modification” and, together
with the note and deed of trust, the “Loan Documents”). Under the Modification,
Plaintiffs were only required to pay back the Secondary Principal Balance upon the
occurrence of one of the following events: (1) loan maturity; (2) the sale or transfer of the

Property; or (3) default of their obligations under the Loan Documents. /d. In their

O 0 1 O L B W

complaint, Plaintiffs describe the Secondary Principal Balance as a “balloon payment.”

Y—
o

See e.g. Complaint, ] 25.

—
[a—ry

On November 3, 2016, prior to filing this lawsuit, Plaintiffs filed a complaint

Yt
[\

against Wells Fargo in this Court. See RIN, Exh. C (the “Prior Action”). Despite the

[—
W

modification, Plaintiffs had defaulted on their Loan and sought to challenge an imminent

J—
N

foreclosure sale by alleging fraud, quiet title, predatory lending practices and a number of

—
W

alleged statutory violations. Prior Action, generally. The Prior Action, brought over four

—
(@)}

years after the Modification, dealt with the same loan, the same property and asserted that

[
~

Plaintiffs were being charged the wrong amount. Throughout the Prior Action, Plaintiffs

—
oo

alleged that Wells Fargo failed “to comply with statutory disclosure requirements”, that

—_
\O

their loan documents with Wells Fargo were “fraudulent and forged,” and that Wells

[\
[w)

Fargo’s notice of default was illegal because it failed to accurately depict the amount of

[\
—

Plaintiffs’ indebtedness. Prior Action, 4 30, 39, 46, 51, 81, 101, 132, 164.

N
S

Wells Fargo removed the Prior Action to the United States District Court for the

[\
w

Northern District of California and filed a motion to dismiss the complaint. The District

[\
N

Court granted the Bank’s motion, and on February 28, 2017, Plaintiffs filed a first

[\
w

amended complaint (RIN, Exh. C). Wells Fargo moved to dismiss Plaintiff’s first

(\*]
(@)

amended complaint. On April 27, 2017, the Honorable William H. Alsup granted the

N
~

Bank’s motion and dismissed the Prior Action with prejudice. RIN, Exh. D. Plaintiffs did

[N}
o0

not appeal.
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Less than a year after losing in federal court, on January 4, 2018, Plaintiffs filed the
within class action. Plaintiffs assert one cause of action against Wells Fargo, for an
alleged violation of Civil Code § 2966. Plaintiffs assert that their written Modiﬁcation
agreement did not contain the disclosure allegedly required by Civil Code § 2966.
Complaint, 1 21-26. Plaintiffs purport to bring this claim on behalf of themselves, as well
as a class of similarly situated borrowers whose loan modification agreements also did not
contain a Civil Code § 2966 notice.

III. LEGAL STANDARD

The Court should sustain a demurrer “[w]hen any ground for objection to a
complaint . . . appears on the face thereof, or from any matter of which the court is
required to or may take judicial notice.” See Code Civ. Proc. § 430.30(a). A demurrer
accepts as true all well-pleaded facts in the complaint and those facts of which the court
can take judicial notice, but not deductions or conclusions of law or fact. Stonehouse
Homes LLC v. City of Sierra Madre (2008) 167 Cal.App.4th 531, 538. A court may
consider recorded documents that are contrary to the allegations in the complaint (C.R. v.
Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1102) and while a court cannot take
judicial notice of hearsay allegations in a court record, it can take judicial notice of the
truth of facts asserted in documents such as orders, findings of fact and conclusions of law,
and judgments. Day v. Sharp (1975) 50 Cal.App.3d 904, 914. And, upon 'sustaining a
demurrer, “leave to amend should not be granted where, in all probability, amendment
would be futile.” Vaillette v. Fireman’s Fund Ins. Co. (1993) 18 Cal.App.4th 680, 685

(internal citations omitted).

-8- : Case No. RG18889478

SMRH:485647103.6 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
WELLS FARGO BANK’S DEMURRER TO PLAINTIFFS’ COMPLAINT

39 Exhibit A - Page 44




Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 40 of 218

O o0 N N B W N

D NN N NN N NN = e e e e e e et e e
[= T e N VS S =N B - BN B e N e R VS S e =)

IV.  PLAINTIFFS’ ACTION IS BARRED BY RES JUDICATA/CLAIM
PRECLUSION

Claim preclusion! bars Plaintiffs’ complaint and their claim for violation of Civil
Code § 2966. Since Plaintiffs brought, and lost, the Prior Action, in which they at a
minimum had the opportunity to bring their section 2966 claim, Plaintiffs are precluded
from bringing that claim here.

“Claim preclusion ‘prevents relitigation of the same cause of action in a second suit
between the same parties or parties in privity with them.”” DKN Holdings, supra, 61
Cal.4th at 824. This doctrine “rests upon the ground that the party to be affected, or some
other with whom he is in privity, as litigated, or had the opportunity to litigate the same
matter in a former action in a court of competent jurisdiction, and should not be permitted
to litigate it again to the harassment and vexation of his opponent. Public policy and the
interest of litigants alike require that there be an end to litigation.” Citizens for Open
Access etc. Tide, Inc. v. Seadrift Assn. (1998) 60 Cal.App.4th 1053, 1065 (emphasis
added). The application of claim preclusion may properly be determined at the pleading
stage. “If all of the facts necessary to show that an action is barred by [claim preclusion]
are within the complaint or subject to judicial notice, a trial court may properly sustain a
general demurrer” on that basis. Frommhagen v. Board of Supervisors (1987) 197
Cal.App.3d 1292, 1299.

Claim preclusion bars litigation not only of issues that were actually litigated in the
prior proceeding, but also issues that could have been litigated in that proceeding. Busick
v. Workmen’s Comp. Appeals Bd. (1972) 7 Cal.3d 967, 974-75. “The fact that different
forms of relief are sought in the two lawsuits is irrelevant, for if the rule were otherwise,
‘litigation finally would end only when a party ran out of counsel whose knowledge and

imagination could conceive of different theories of relief based upon the same factual

To avoid confusion, the California Supreme Court now uses the term “claim preclusion” to
describe the primary aspect of the res judicata doctrine. DKN Holdings LLC v. Faerber

(2015) 61 Cal.4th 813, 824.
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background.”” Interinsurance Exchange of the Auto Club v. Superior Court (1989) 209
Cal.App.3d 177, 181-182. Thus, if the matter raised in the subsequent suit “was within the
scope of the [prior] action, related to the subject matter and relevant to the issues, so that it
could have been raised, the judgment is conclusive on it despite the fact that it was not in
fact expressly pleaded or otherwise urged.” Villacres v. ABM Industries, Inc. (2010) 189
Cal.App.4th 562, 583-584 (emphasis in original). “A predictable doctrine of [claim
preclusion] benefits both the parties and the courts because it ‘seeks to curtail multiple
litigation causing vexation and expense to the parties and wasted effort and expense in
Jjudicial administration.”” Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 889, 8§97
(emphasis in original).

“Claim preclusion arises if a second suit involves (1) the same cause of action (2)
between the same parties (3) after a final judgment on the merits in the first suit.” DKN
Holdings, supra, 61 Cal.4th at 824. “If claim preclusion is established, it operates to bar
relitigation of the claim altogether.” Id.

Here, all three elements of claim preclusion are met. The second element is
satisfied as both actions involve the same parties as Plaintiffs again bring their current
action against Wells Fargo challenging their loan and modification. See Complaint, { 10,
25.

The third element is also satisfied as the District Court reached a final judgment on
the merits in the Prior Action. “[A] dismissal for failure to state a claim under Rule
12(b)(6) is a ‘judgment on the merits’ to which [claim preclusion] applies.” Stewart v. US
Bancorp (9th Cir. 2002) 297 F.3d 953, 957; see also Fed. R. Civ. P. 41(b); Younger v.
Jensen (1980) 26 Cal.3d 397, 411 (a federal judgment “has the same effect in the courts of
this state as it would have in federal court”). In the Prior Action, Judge Alsup granted the
defendants’ Rule 12(b)(6) motion on April 27, 2017, dismissing Plaintiffs’ Prior Action
with prejudice. See RIN, Exh. D. Plaintiffs did not appeal that ruling.

Claim preclusion’s first and final element is also satisfied. Plaintiffs’ Prior Action

and their current complaint are both premised on the same primary right — the validity and
-10- Case No. RG18889478
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enforceability of Plaintiffs’ Loan Documents, including Wells Fargo’s right to collect on
Plaintiffs’ loan — and there is no reason why Plaintiffs’ current Section 2966 claim could
not have been raised in the Prior Action. An issue is one that could have been raised in a
prior proceeding “if the matter was within the scope of the action, related to the subject
matter and relevant to the issues.” Amin v. Khazinder (2003) 112 Cal.App.4th 582, 589-
90. All these elements are satisfied. |

Here, both actions relate to the same Property located at 4908 Stoneridge Court,
Oakland, California. (Prior Action, § 9; Complaint, § 6). Both actions relate to the same
loan and were filed after the parties entered into their Modification agreement in February
2012. (Prior Action, 4 15; Complaint, § 12; see also RJIN, Exh. A). Both actions also
relate to the same cause of action. In their Prior Action, filed over four years after their
Modification agreement, Plaintiffs asserted broad claims and sought comprehensive relief
that included, or could have included, the claim Plaintiffs assert herein. Among Plaintiffs’
claims in the Prior Action, they asserted that the Notice of Default was illegal because it
failed to accurately depict the amount of Plaintiffs’ indebtedness. Prior Action, § 101, 132.
Plaintiffs sought comprehensive relief including treble, compensatory, special, general and
punitive damages, restitution, quiet title and attorneys’ fees. Prior Action, § 150-161,
prayer.

The claim Plaintiffs assert herein falls within the scope of, or could have been
brought in, the Prior Action. Plaintiffs now assert that in February 2012, Wells Fargo
modified Plaintiffs’ loan, but failed to provide Plaintiffs the notice required by Civil Code
§ 2966, the Bank’s failure to provide notice meant that Plaintiffs were entitled to an
extension of the due date for their balloon payment and therefore, as a result, Wells Fargo
sought to collect an inaccurate amount from Plaintiffs. Complaint, §Y 25, 27. Plaintiffs
seek compensatory, statutory and punitive damages, restitution and attorneys’ fees.
Complaint, Prayer.

In sum, Plaintiffs’ current claims rélate to the same defendant, the same mortgage

loan transaction, the same Loan Documents (including the same Modification), and the
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same real property as Plaintiffs’ previously adjudicated claims. None of the conduct
alleged in the current complaint occurred after the dismissal of Plaintiffs’ Prior Action. To
the contrary, Plaintiffs assert in bofh actions that the Bank sought to collect an incorrect
amount from the Plaintiffs. Moreover, even if the Court concludes that Plaintiffs’ current
claim was not specifically raised in the vPrior Action, it is still barred as Plaintiffs could
have, and were required to, bring it then. Plaintiffs’ current claim, that the Bank failed to
give proper notice and seeks to collect an inflated amount under the Loan, is within the
scope of the issues raised in the Prior Actioﬁ, is related to the subject matter of the Prior
Action and is relevant to the issues raised in the Prior Action. See Boudway v. Fed. Nat.
Mortg. Ass’n (S.D.Cal. Dec. 18,2013) 2013 WL 6730204, at *3 (dismissing action against
lender based on ciaim preclusion where “[a]ll of the claims in this case and in the state
court action challenge the 2011 foreclosure sale of the subject proberty, and Defendant’s
rights to collect on Plaintiff’s loan. ... The issues raised in this case are within the scope of
the issues raised in the state court action, related to the subject matter of the state court
action, and relevant to the issues raised in the state court action.”). ‘

In 2016, Plaintiffs elected to pursue a host of failed legal theories to challenge their
obligation to repay the Loan and, when that action was not successful, they brought a new
legal theory to pursue against their lender in the form of this lawsuit. However, Plaintiffs
are not permitted to take a second bite of the apple, and because all of Plaintiffs’ claims
relate to the same primary right — the validity and enforceability of their Loan Documents
— claim preclusion bars their claims and the Court should sustain Wells Fargo’s demurrer
without leave to amend.

V.  PLAINTIFFS’ CLAIMS ARE BARRED BY THE STATUTE OF

LIMITATIONS

The second, independent basis for granting Wells Fargo’s demurrer is that
Plaintiffs’ claim is barred by the applicable statute of limitations. The statute of limitations
to bring a claim under Civil Code § 2966 is “two years from the date on which the liability

arises, except that where any material disclosure under this article has been materially and
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willfully misrepresented, the action may be brought within two years of discovery of the
misrepresentation.” Cal. Civ. Code § 2967.

Plaintiffs allege that Wells Fargo agreed to modify their loan in February, 2012 and
that the written loan modification agreement “failed to provide Plaintiffs the notice
required by California law.” Complaint, § 25. Plaintiffs do not allege that Wells Fargo
willfully misrepresented a material disclosure. Instead, they allege that the disclosure was
never made. Thus, by their own allegation, Plaintiffs’ claim under Civil Code § 2966
arose in February, 2012 when they received the Modification. Yet, Plaintiffs did not bring
their claim until January, 2018 — almost four years after the statute of limitations expired.

As Plaintiffs’ claim is time-barred, the Court should sustain Defendants’ demurrer
without leave to amend.

VI. CIVIL CODE SECTION 2966 DOES NOT APPLY TO PLAINTIFFS’ LOAN
MODIFICATION

A third separate and independent reason Plaintiffs’ claim fails is because the notice
requirement of Civil Code § 2966 does not apply to the loan modification obtained by
Plaintiffs. To the contrary, as both the statutdry language and the legislative history make
clear, the application of section 2966 is limited to sales of residential properties involving
both seller take-back financing and an arranger of credit. Section 2966 does not apply to
the modification of an existing loan by a conventional lender. The statute is simply
inapplicable and Wells Fargo’s demurrer should be sustained for this reason as well.

It is well settled tﬁat statutory interpretation is within the authority of the courts and
may properly be determined on demurrer. Oakland Raiders v. City of Berkeley (1976) 65
Cal.App.3d 623, 629. The Supreme Court in Sierra Club v. Superior Court (2013) 57
Cal.4th 157, 165 recently restated the object of statutory interpretation:

“When we interpret a statute, ‘[o]ur fundamental task . . . is to determine the

Legislature’s intent so as to effectuate the law’s purpose. We first examine

the statutory language, giving it a plain and commonsense meaning. We do

not examine that language in isolation, but in the context of the statutory

framework as a whole in order to determine its scope and purpose and to
harmonize the various parts of the enactment.””
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Moreover, when the statute at issue in susceptible to more that one interpretation, courts
“may consider various extrinsic aids, including the purpose of the statute, the evils to be
remedied, the legislative history, public policy, and the statutory scheme encompassing a
statute.” Holland v. Assessment Appeals Bd. No. 1 (2014) 58 Cal.4th 482, 490. See also
Halbert’s Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th 1233, 1239 (“If the
meaning of the words [of the statute] is not clear, courts must take the second step and
refer to the legislative history”). Here, both the clear meaning of the statutory language
and the legislative history are in accord: Civil Code § 2966 does not aj)ply to Plaintiffs’
loan from Wells Fargo and Plaintiffs’ claim fails.

On September 10, 1982, the governor signed into law AB 3531, which became
effective July 1, 1983. The legislation had passed unanimously, garnering 26 yes votes in
the Senate and 78 yes votes in the Assembly. Legislative History, Exh. E, p. 3. The bill
added sections 2956 through 2967 to the Civil Code and specified certain disclosures that
must be made to buyers and sellers in transactions involving seller financing of residential
real estate after the effective date of the legislation. RIN, Exh. E, p. 39.

The legislation was sponsored by the California Association of Realtors at a time of
high interest rates and a shortage of mortgage money from conventional lending sources.
RJIN, Exh. E, pp. 3, 9. It was estimated that, at the time, somewhere in the range of 65% of
sales of existing homes in California were facilitated by creative financing and that in
1982, more than 120,000 real estate transactions involved seller assisted financing. RJIN,
Exh. E, pp. 9, 39. These transactions often included a deed of trust and a short term note
with a substantial balloon payment. RIN, Exh. E, p. 9. There was significant concern at
the time that many buyers and sellers in these transactions did not understand the
implications of their contracts, including the risks of balloon payments. RIN, Exh. E, p.
19.

The bill was designed to address these seller financing concerns. The California

Senate Judiciary Committee described the purpose of the legislation as follows:
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1 Existing law generally does not require the disclosure of detailed credit
information or possible risks in real property sales which involve seller take-
2 back financing. Nor does it require the holder of a balloon payment note to
; notify the debtor of the note becoming due at least 60 days before the fact.
This bill would require the disclosure of specified information by the
4 parties in certain home sales which involve seller take-back financing and
an arranger or credit, as defined. The arranger of credit would also be
5 required to make the disclosures.
6 This bill would also require the holder of the balloon payment note created
by seller take-back financing to give the debtor written notice of the
7 balloon payment becoming due at least 60 days prior to that fact.
8 The bill would become operative on July 1, 1983.
9 The purpose of this bill is to provide for specific disclosures and warnings
to parties in real property sales which involve seller take-back financing.
10 ‘
11 {|RIN, Exh. E, p. 24 (emphasis added).
12 The statutory provisions enacted by the legislature and signed by the governor are
13 || consistent with this legislative history. The legislation, which added Article 3 (sections
14 {{2956-2967) to the Civil Code, entitled the Article “Disclosures on Purchase Money Liens
15 || on Residential Property.” Section 2956 sets forth the scope of the Article’s application. It
16 || provides, in pertinent part:
17 In a transaction for the purchase of a dwelling for not more than four
families in which there is an arranger of credit, which purchase includes
18 an extension of credit by the vendor [seller], a written disclosure with
respect to that credit transaction shall be made, as required by this article . . .
19
20 || Civil Code § 2956 (emphasis added).
21 Thus, for the disclosure requirements to apply, three conditions must be satisfied.
22 || First, the transaction must involve the purchase of a dwelling of four or fewer families.
23 || Second, the seller must extend credit to the buyer for the purchiase (take-back financing).
24 || And third, the transaction must involve an arranger of credit. Modification of an existing
25 || loan by a conventional lender falls well outside of the scope of Article 3.
26 The fact that Article 3, including Civil Code § 2966, does not apply to loans by
27 || conventional lenders (as opposed to seller take-back financing) is further confirmed by
28 || Civil Code § 2958. That provision provides, in pertinent part:
-15- Case No. RG18889478
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[

A disclosure is not required under this article, to a purchaser when that
purchaser is entitled to receive, a disclosure pursuant to the Federal Truth-In-
Lending Act (15 U.S. Code 1604, as amended), the Real Estate Settlement
Procedures Act (12 U.S. Code 2601, as amended), or Section 10240 of the
Business and Professions Code. . .
Civil Code § 2958 (emphasis added). Here, Plaintiffs admit that they purchased the
property in August 2006 and obtained financing for the purchase from Wells Fargo Bank.
Complaint, § 12. Having obtained their financing from Wells Fargo, Plaintiffs were
entitled to (and did) receive disclosures pursuant to both the Federal Truth-In-Lending Act

and the Real Estate Settlement Procedures Act. See e.g., 15 U.S.C. § 1604 et seq.; 12

U.S.C. § 2601 et seq.; RIN, Exh. A (§ 3). Pursuant to section 2958, no disclosure to the

—
o)

Plaintiffs was required pursuant to Article 3, including Civil Code § 2966.

[oory
[amry

The language of Civil Code § 2966 further confirms that it is not applicable to

—_
\S]

Plaintiffs’ loan modification. Limiting language is set forth in both subsections (a) and (d)

[S—
w

which provide, in pertinent part:

—
BN

(a) In a transaction regulated by this article, which includes a balloon
payment note when the term for repayment is for a period in excess of one
year . ..

—_— =
AN W

and

—
~J

(d) Every note subject to the provisions of this section shall include the
following statement . . .

[
oo

Civil Code § 2966 (emphasis added). By its terms, the scope of section 2966 is limited to

N =
O O

transactions regulated by Article 3. As demonstrated above, these transactions must: (1)

[\
—_

involve the purchase of a dwelling of four or fewer families; (2) the seller must extend

NS
[\

credit to the buyer for the purchase (take-back financing); and (3) the transaction must

N
W

involve an arranger of credit. Since these requirements are not satisfied here, section 2966

[\
NN

does not apply.

[\
(9]

In addition to the statutory language, the limited scope of the disclosure

[\
[@)

requirements of section 2966 is further confirmed by the statute’s legislative history. The

[\
~J

Senate Judiciary Committee made the following official comment regarding section 2966:

N
o0

1. Required notice of pending balloon payment.
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At the urging of Senator Sieroty. this bill has been amended to require the

holder of a balloon payment note created by seller take-back financing to

give the debtor written notice of the payment becoming due 60 to 150 days

prior to that fact . . .

RIN, Exh. E, pp. 24-25 (emphasis added). As both the statutory language and legislative
history confirm, the disclosure requirements of section 2966 apply only to the holder of a
balloon payment note created by seller take-back financing. They do not apply to
conventional lender financing.

As Plaintiffs’ allegations demonstrate, section 2966 does not apply to Plaintiffs’
loan. Plaintiffs allege that they purchased their residence in August 2006, and obtained
their financing for the purchase from Wells Fargo. Complaint, § 12. Plaintiffs further
allege that over five years later, after they had defaulted, Wells Fargo modified their loan
to allow Plaintiffs to delay repayment of their arrearage interest free. Complaint, 9 14-19.
Since Plaintiffs’ loan was conventional, and not seller take-back financing as would be
required by sectién 2966, the disclosure requirements are inapplicable and Plaintiffs’ claim
fails as a matter of law. Wells Fargo’s demurrer should be sustained for this reason as
well.

VII. CONCLUSION

For each of these three reasons, any one of which is sufficient, the Court should
sustain Wells Fargo’s demurrer to Plaintiffs’ complaint. As Plaintiffs cannot amend to
cure the fatal defects regarding their claim, the demurrer should be sustained without leave
to amend.

Dated: April 94,2018
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By ,A(C : l\vux/\
%%RD D. VOGEL
C. DINEEN
Attorneys for Defendant
WELLS FARGO BANK, N.A.

17- Case No. RG18889478
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MARK G. RACKERS, Cal. Bar No. 254242
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San Diego, California 92101-3598
5 || Telephone: 619.338.6500
Facsimile:  619.234.3815
6 || E-mail: evogel@sheppardmullin.com
jdineen(@sheppardmullin.com
7 mrackers@sheppardmullin.com
8 || Attorneys for Defendant
WELLS FARGO BANK, N.A.
9
10 SUPERIOR COURT OF THE STATE OF CALIFORNIA
11 COUNTY OF ALAMEDA,
12
13 || JOSEPH WYMAN, an individual, Case No. RG18889478
individually and on behalf of those
14 || similarly situated; LISA WYMAN, ASSIGNED FOR ALL PURPOSES TO:
an individual, JUDGE BRAD SELIGMAN
15 o DEPARTMENT 23
Plaintiffs,
16 DEFENDANT WELLS FARGO
17 V. BANK’S REQUEST FOR JUDICIAL
. NOTICE IN SUPPORT OF ITS
WELLS FARGO BANK, N.A,, a business | pEMURRER TO PLAINTIFFS’
18 || entity; and DOES 1 through 50, inclusive, COMPLAINT
19 Defendants. DATE: May 22,2018
20 TIME: 3:00 p.m.
DEPT: 23
21
Reservation No. R-1952800
22
’ Complaint Filed: January 4, 2018
24
25
26
27
28
SMRH:485826205.1 Case No. RG18889478
WELLS FARGO BANK’S REOUEST FOR JUDICIAL NOTICE IN SUPPORT OF DEMURRER
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TO THE HONORABLE COURT, ALL PARTIES AND THEIR
ATTORNEYS OF RECORD:

A court may take judicial notice of the records of any court of record of the
United States. Evid. Code § 452(d)(2). Furthermore, when “... the contents of the
[documents] form the basis of the allegations in the complaint, it is essential that [the
court] evaluate the complaint by reference to these documents.” Ingram v. Flippo (1999)
74 Cal.App.4th 1280, 1285, n. 3; Dryden v. Tri-Valley (1977) 65 Cal.App.3d 990, 997
(taking judicial notice of documents “incorporated” in the complaint). In addition, a court
may take judicial notice of facts and propositions “that are not reasonably subject to
dispute and are capable of immediate and accurate determination by resort to sources of
reasonably indisputable accuracy.” Evid. Code § 452. “[A] court may take judicial notice
of the fact of a document’s recordation, the date the document was recorded and executed,
the parties to the transaction reflected in a recorded document, and the document’s legally
operative language, assuming there is no genuine dispute regarding the document’s
authenticity.” Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265.

Moreover where, as here, a court is determihing whether to sustain a
demurrer on claim preclusion grounds, judicial notice may be taken of a prior judgment
and other court records. Citizens for Open Access to Sand and Tide, Inc. v. Seadrift
Association (1998) 60 Cal.App.4th 1053, 1065. Finally, judicial notice of the relevant
legislative history is appropriate in considering the interpretation of a statute. Martin v.
Szeto (2004) 32 Cal.4th 445, 452, fn. 9; Kaufiman & Broad Communities, Inc. v.
Performance Plastering (2005) 133 Cal.App.4th 26. Here, as set forth below, Wells Fargo
Bank (‘.‘Wells Fargo”) requests judicial notice of portions of the legislative history of
Assembly Bill 3531, the legislation that included Civil Code § 2966, the statute at issue
herein.

Pursuant to California Evidence Code § 452, and the authorities cited herein,
Wells Fargo hereby requests that this Court take judicial notice of the below-identified

documents:

.1-
SMRH:485826205.1 Case No. RG18889478
WELLS FARGO BANK’S REOUEST FOR JUDICIAL NOTICE IN SUPPORT OF DEMURRER
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.  Plaintiffs’ deed of trust, relating to the subject property, recorded with the
Alameda County Recorder’s Office on August 18, 2006, a true and correct
copy of which is attached hereto as Exhibit A

B. Plaintiffs’ loan modification with Wells Fargo, which is cited in Plaintiffs’
complaint and forms the basis of their claims, a true and correct copy of
which is attached hereto as Exhibit B

C. Plaintiffs’ first amended complaint against Wells Fargo (the “Prior Action”),
filed on November 3, 2016, in the United States District Court, Northern
District of California, Case No. 16-cv-07079, a true and correct copy of
which is attached hereto. as Exhibit C

D. Judge William H. Alsup’s April 27, 2017 Order, granting Wells Fargo’s
motion to dismiss Plaintiffs’ Prior Action with prejudice, and Judge Alsup’s
April 27,2017 Judgment in favor of Wells Fargo, true and correct copies of
which are attached hereto as Exhibit D

E. Portions of the Legislative History for Assembly Bill 3531, which included
California Civil Code § 2966, the statute at issue herein. A true and correct
copy of relevant portions of the Legislative History is attached hereto as
Exhibit E. The complete Legislative History encompasses 371 pages.
Should the Court or opposing counsel prefer a complete copy of the

Legislative History, counsel for Wells Fargo will supply one upon request.

Dated: April 41,2018
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By /A\CM

EDWARD D. VOGEL
HN C. DINEEN

Attorneys for Defendant
WELLS FARGO BANK, N.A.

-
SMRH:485826205.1 Case No. RG18889478
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DEED OF TRUST 0164858318

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are
defined in Sections 3, 11, 13, 18, 20 and 21, Certain rules regarding the usage of words used
in this document are also provided in Section 16.

(A) "Security Instrument” means this document, which Iz dated AUGUST 11, 2008
together with all Riders to this document.

(B) "Borrower" is

JOSEPH R, WYMAN AND LISA D. WYMAN, HUSBAND AND WtFE

Borrower is the trustor under this Security Instrument.
(C) “Londer” is WELLS FARGO BANK, N.A.

: Lender is a National Auocmlon

organized and existing under the Jaws of THE UNITED STATES OF AMERICA

CALIFORNIA - Single Family - Fannie Mae/Freddje Mac umr-'om INSTRUMENT : FORM 2008 1/01
Pays 10! 18 Imtiatg; Sl -.772"“ /ﬁ,{, 72/ SCAS!  Hev 11000

Ml
SEKD/733+¢4
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Lender s addrass is
P. Q. BOX 6137, DES MOINES, {A 80308-5137

Lender Is the beneficiary under this Security instrument,
{D) "Trustee" is FIDELITY NATIONAL TITLE INSURANCE COMPANY

(E) "Note " means the promissory note signed by Borrower and dated AUGUST 11, 2008

The No!e states that Borrower owes Londer SEVEN HUNDRED FOUR THOUSAND ANgO' o
rs
(U S $ .704,000.00 ...} plus Interest. Borrower has promised to pay this debt in regular

Periodic Payments and to pay the debl in full not later than SEPTEMBER 1, 2028

,(F) "Proparty” moans the property that is describad below under the hoading "Transfer of
Rights in the Property."

{G) “Loan" means the debt evidenced by the Note, plus Interest, any prepayment charges
?nd late charges due under the Note, and ait sums due under this Security Instrument, plus
nterest.

{H) “Riders" means all Rlders to this Securlty Instrument that are executed by Borrower.

The following Riders are to be executed by Borrowor {check box as applicable]:

x] Adjustable Rate Rider [__] Condominium Rider [ Jsecond Home Rldor
("1 Batloon Rider ] Planned Unit Development Rider [_]1-4.Family Rider
3 vA Rider , 1 Btweekly Payment Rider - - (] otherts) {specify]

(1) "Applicable Law" means all controlling applicable federal, state and local statutes,
regulations, ordinances and administrative riles and orders (that have the eﬁecl of law) as
well as all applicable final, non-appealable judiclal opinions.
(J) "Community Association Dues, Fees, and Assessmants” means all dues, faes,
assessments and other charges that are imposed on Borrower or the Property by a
condominium association, homeowners association or similar organization.
{K) “Electronic Funds Transfer* means any transfer of funds, other than & transaction
originated by check, draft, or similar paper instrument, which Is initlated through an
-electronic terminal, telephonic instrument, computer, or magnetic tape so as to order,
instruet, or authorize a financial institution to debit or credit an account. Such term includes,
but is not limited to, point-of-sale transfers, automated tellsr machine transactions, transfors
initiated by telephone, wire transfers, and automated clsaringhouse tranafors.
(L) “Escrow ltams" means thase items that are described in Sectlon 3. ‘
(M) "Mtscellaneous Procesds" means any compensation, settlement, award of damages, or
proceeds paid by any third party (other than insurance proceeds paid under the coverages
described in Section 5} for: (i} damage to, or destruction of, the Property; (ii) condemnation
- or other taking of all ar any part of the Property; (iil} conveyance in lieu of condemnation; or
(iv) misrepresentations-of, or amissions as to, the value and/or condition of the Property.
{N} "Mortgage Insurance" means insurance protecting Lender againsi the nonpayment of, or
default on, the Loan.
(O) "Perlodic Payment" means the regularly scheduled amount due for () principal and
interast under the Note, plus {iij any amounts under Soction 3 of this Security instrument.
. {P) "RESPA" means the Real Estalo Softlement Procedures Act (12 U.S.C. Section 2801 ot
seq.) and its implementing regulation, Regulation X (24 C.F.R. Part 3500}, as they might be
amended fram time to time, or any additional or successor fegisiation or regulation that

BCAD2  Hey 12/18/00 Pige 2 0f 18 Initints ﬂt\! %‘W/ FORM 3005 /01
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governs the same subject maiter. As used In this Security instrument, "RESPA" refers to ail -
royuirements and restrictions that are imposed In regard to a “ederally related morigage
loan* aven if the Loan does not quallly as a “lederally related mortgage loan” under RESPA.
{Q) "“Successor In interest of Borrower” means any-party that has taken title to the Property,
whether or not thal party has assumed Barrower's obligations under the Note and/or this
Securlty Instrument, ' ) : .

TRANSFER OF RIGHTS IN THE PROPERTY o

This Security Instrument securas to Londer: ([} the repayment of the Loan, and all renewals, -
‘extensions and modifications of the Note: and (ll) the performance of Borrower's convenants-
and agreements under this Socurity Irstrument and the Note. For this purpose, Borrower
irrevocably grants and conveys to Trustee, in trust, with power of sale, the following
described property located in the ‘ " '

County of ALAMEDA

[}ype of Revordamg Junsdichon| [Name of Recording Jurisdiciion)

LEGAL DESCRIPTION IS ATTACHED HERETO A8 SCHEDULE "A" AND MADE A

PART HEREOF.
THIS IS A PURCHASE MONEY MORTGAGE.
Parcs! ID Number: which currently has the address of
‘4303 STONERIDGE COURT . . ) {Street}
OAKLAND : {City] , California 94805 {Zip Code}

{("Properly Address”):

TOGETHER WITH all the improvements now or hereafer eractad on the property, and
all easéments, appurtonances, and fixtures now or hersafter a part of the property. All
replacements and additions shall also be covered by this Security Instrument. Al of the
foragolng is roferred to in this Socurity Instrument as the “Property.”

BORROWER COVENANTS that Borrower Is lawfully seised of the estate hereby
conveyed and has the right to grant and convey the PFroperty and that the Property is
unencitmbered, except for encumbrances of record. Borrower warrants and will defend
generally the titlc to the Property agalnst all claims and demands, sublect to any
encumbrances of record. ]

THIS SECURITY INSTRUMENT combines uhiform covenants for national use and non-
uniform covenants with limited vartations by jurisdiction to constitute a uniform seourity -
instrument covaring real property.
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UNIFORM COVENANTS, Borrowsr and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Itame, Prepaymant Charges, and Late Charges.
Borrowar shall pay when due the principal of, and interest on, the debt evidenced by the
Note and any prepayment charges and late charges due under the Note. Borrower shall

. also pay funds for Escrow Items pursuant to Section 3, Payments due under the Note and
this Security Instrument shall be made In U.S, ourrency. However, if any check or other
instrument received by Lender as payment under the Note or this Securlty Instrument Is
returned to Lender unpaid, Lander may require that any or ali subsequent payments dua
under the Note and this Seeurity Instrument be mads In one or mors of the folicwing forms,
as selected by Lender: (a) cash; (b} money ordor; (c) cortified check, bank check, treasurer's
check or. cashier's check, provided any such check Is-drawn upon an institution whose
doposits are insured by a fedaral agency, instrumentality, or-entity; or (d) Electronic Funds
Transfer.

Payments are deemed received by Lender when received at the location designated in
the Note or at such other location as ‘may he designated by Lender In accordance with the
‘notice provisions in Section 15. Lender may relurn any payment or partial payment If the
payment or partial payments are insufficient to.bring the Loan current. Lender may accopt
any payment or partial payment insufficient to bring the Loan current, without waiver of any
rights hereunder or prejudice to its rights to refuse such payment or partial payments in the
future, but Lender is not obligated to apply such paymeats at the time such -payments ara -
accepted. If each Periodic Payment is applied as of Its scheduled due date, then Lender
nsed not pay interest on unapplied funds. Lender may hold such unapplied funds untif

. Borvower makes payment to bring the Loan current. If Borrower does not do so within a
‘reasonable pericd of time, Lender shall either apply such funds or return them to Borrower.
I not applied.earier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreciosure. No offset or claim which Borrower might have
now or in the future against Lender shall retieve Borrower from making payments due under

the Note and this Securlty Instrument or performing the covenants and agroements secured
by this Security Instrument.

2, Application of Paymants or Proceeds, Except as otherwise described in this Ssation 2
all paymonts accepted and applied by Lender shall be applied In the following order of
priority: {a} interest due under the Note; (b} principal due under the Nots; (¢} amounts due
under Section 3. Such payments. shall be applied to each Periodic Payment in the order jn
which it became due. Any romaining amounts shall be applied first to late charges, second
10 any other amounts due under this Security Instrument, and then to reduce the principal
balancs of the Note. . )

It Lender receives a payment from Borrower for & delinquent Periodic Payment which
includes a sufficient amount to pay any late charge due, the payment may be applied to the
delinquent payment and the Jate charge. If more than one Periodic Payment is outstanding,
Lender may apply any payment recelved from Borrower to the repaymant of the Periadic
Payments if, and to the sxtant that, edch payment can be paid in full. To the extent that any
excess exists after the payment is applied to the full payment of one or moro Periodic
Payments, such excess may be applied to any late charges due. Voluntary prepayments
shali be applied first to any prepayment charges and then as dssoribed in the Nota,

ﬁ? /N) l@/./ /
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Any application of paymonts, insurance procesds, or Miscellaneous Proceeds to priicipal
due under the Note shall not extend or postpone the due date, or chango the amount, of the
Perlodic Payments. . o

3, Funds for Escrow Itema. Borrower shall pay ta Lender on the day Perlodic Payments
are. due under the Note, until the Note is paid in full, 2 sum {the "Funds") to provide for
payment of amounts dus for: (a) taxes and assessments and other items which can attain
priority over this Security Instrument as a lien or encumbrance on the Property: (b)
leasehold payments or ground rents on the Property, if any; {c) premiums for any and all
Insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if .
any, or any sums payable by Borrower to Lender in lleu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Saection 10. These items are called -
“Escrow ltems." At origination or at any time during the term of the Loan, Lender may
require that Community Association Dues, Fees, and Assessments, If any, be escrowed by
Borrower, and such dues, fees and assessments shall be an Escrow ltem. Borrower shall
promptly furnish to Lender all notices of amounts to be pald under this Section. Borrower
shall pay Lendar the Funds for Escrow Rems unless Lender walves Borrower's obligation to

- pay the Funds for any or ail Escrow ltems. Lender may waive Borrower's obligation to pay
to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be in
wrlting. In the ovent of such waiver, Borrower shall pay diractly, when and where payable,
the amounts due for any Escrow ems for which payment of Funds has besn walved by
Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment
within such time period. as Lender may require. Borrower's oblgation to make such
payments and to provide receipts shall for all purposes be deemed to be a covenant and
agreement contained in this Securlty lnstrument, as the phrase “covenant and agreament*
Is used in Section 9, If Borrower is obligated to pay Escrow ftems directly, pursuant to a
waiver, and Barrower fails to pay the amount due for an Escrow ftem, Lender may exercise
its rights under Section 9 and pay such amount and Borrower shall then be abligated under
Soction 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or
all Escrow ltems at any time by-a notica given in accordance with Section 15 and, upon such
revacation, Borrower shall pay to Lender all Funds. and in such amounts, that are then
required under this Section 3.

Lender may, at any time, collect and hold Funds in ai amount {a) sufficient to permit
Lender to apply the Funds at the lime specified under RESPA, and (b} not to exceed the

. maximum amount a lender can require under RESPA. Lendor shall estimate the amount of
Funds due on the basis of current data and reasonable astimates of expenditures of future
Escrow ltems or otherwise in accordance with Applicable Law.

The Funds shall be held in an inatitution whoss deposits are Insured by a federal agency
instrumentality, or entity {including Lender, if Lender is an Institution whose deposlts are g0
insured} or in any Federal Home Loan Bank. Lender shall apply. the Funds to pay the
Escrow ltems no lator than tho timo specified under RESPA. Lender shall not charge
Borrower for holding and applying the Funds, annually analyzing the escrow account, or
verifying the Escrow ftems, unless Lender pays Borrower interest on the Funds and
Applicable Law permits Lendér to make such a charge. Unless an agresment Is made in
writing or Applicable Law requires interest to be paid on the Funds, Lender shall not be

. . TRw 7/
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required to pay Borrower any Interest or earnings on the Funds. Borrowsr and Lender can
agree in writing, however, that interest shalt be paid on the Funds. Lender shall glve 1o
Borrower, without charge, an annual accounting of the Funds as fequired by RESPA.

If there is a surplus of Funds held in aserow, as deflnsd under HESPA, Lendar shall
account 16 Borrower for the excess funds In accordancs with RESPA, if there Is a shortage
of Funds held in escrow, as defined under RESPA, Lender shall notify Borrowsr as required
by RESPA, and Borrower shall pay to Lender the amount necessary to make up the
shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a
deficioncy of Funds held in escrow, as defined under RESPA, Lender shall notify Borrower _
as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up
the deficiency In accordancé with RESPA, but in no more than. 12 monthly payments.

Upon payment in full of ail sums secured by this Security instrument, Lander shall
promptly refund o Borrower any Funds held by Lender.

) . 4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and
imposltions attributable to the Property whish can attaln priority over this Security
Instrument, leasehold payments or ground rents on the Property, if any, and Community
Assaciation' Dues, Fees, and Assessments, if any. To the extaat that these items are Escrow
ltems, Borrower shall pay them in the maaner provided in Ssction 3. .

Borrower shail promptly discharge any lien which has priority over this Security
Instrument unless Borrower: {a) agrees in writing to the payment of the obligation secured
by the lien in a manner acceptable to Lender, but only so long as Borrower is performing
such agreament; (b) contests the lien in good fakth by, or defends against enforcement of
the lien in; legal procoedings which in Lender's opinion operate to prevent the enforcement
of the lien while those proceedings are ponding, but only until such proceedings are
concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender
subordinating the lien to this Security Instrument. If Lender determines that any pan of the
Property Is subject 1o a lien which can attain priority over this Security Instrument, Lander
may give Borrower a notice identifying the lien, Within 10 days of the date on which that

. notice is given, Borrower shall satisfy the llen or take one or mora of the actions set forth
above in-this Section 4. '
' Lender may require Borrower to pay a one-time charge for a real estate tax verification
- and/or reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrovier shall keep the improvements now existing or harsafter
croctod on the Properly insured against loss by firs, hazards Included within the term
‘extended coverage,” and any other hazards including, but nat limited to, earthquakes and
floods, for which Lender requires insurance. This insurance shall be maintained in the
amounts (including deductible levels) and for the periods that Lander requires, What Lender
requiras pursuant to the preceding senlences can change during the term of the Loan. The
insurance carrier providing the insurance shall be chosen by Borrowsr subject to Lender's
right to disapprove Borrower's choice, which right shall not bs exsrcised unreasonably.
Lender may require Borrower Yo pay, in connection with this Loan, either: (&) a onetime
charge for flood zone determination, certtfication and tracking services; or (b) a one-time
charge for flood zone determination and certification services and subsequent chargas each
time remappings or similar changes occur which reasonably might affect such determination

. -, ,
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or certification. Borrower shall also be responsible for the payment of any fees imposed by
the Federal Emergency Managemont Agency In connection with the review of any fiood
zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lendsr may obtaln
insurance coverage, at Lender's option and Borrowor's expense. Lender is under no
obtigation to purchase any particular type or amount of coverage. Tharefore, such coverage
shall cover Londer, but might or might. not protect Borrowsr, Borrower's equity in the
Property, or the contents of the Property, against any risk, hazard or liabitity and might
pravide greater or lesser coverage than was previously In effect. Borrower acknowledges
that the cost of the insurance coverage so obtained might slignificantly excead the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lénder under
this Soction § shall bocome additional debt of Borrower securad by this Security Instrument.
These amounts shall bear interest at the Note rate from the date of disbursement and ghall
be payable, with such interest, upon notice from Lender to Borrower raquesting payment.

All insurance policies required by Londer and renewals of such policies shall be subject
“to Lender's right to disapprove such policies, shall include a standard mortgage clause, and
shall name Lender as mortgagee and/or as an additional loss payee Bnd Borrower further

" agrees to genarally assign fights to insurance proceeds to the holder of the Note up to the
amount of the outstanding loan balance. Londer shall have’ the right to hold the policies
and renewal. certificates. if Lender yequirss, Borrower shall prompfly give to Lender all
receipts of paid premiums and renewal notices. If Borrower obtains any form of insurance
caverage, not otherwise required by Lender, for damage to, or destruction of, the Propenty,
such policy shall inctude a standard morigage clause and shall name Lender as mortgagee
and/or as an additionat loss payes.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and
Lender. Lender may make proof of loss if not made promptly by Borrower. Unloss Lender
and Borrower otherwise agrse in writing, any insurance proceeds, whather or not the
"undorlying Insurance was required by Lender, shall be applied to restoration or repair of the
-Property, if the restoration or repair is economically feasible and Lendar's sscurity is not
lessened. During such repair and restoration period, Lender shall have the right to hold
such insurance procesds until Lender has had an opportunity to inspect such Property to
ensure the work has been completed to Lender's satisfaction, provided that such Inspection
shall be undertaken promptly. Lender may- disburse proceeds . for the repalrs and
restoration In a single payment or in a series of progress paymonts as the work s
completed. Unless an agreement is made in writing or Appilcable Law requires intarest to
be paid on such insurance :proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public, adjustars, or other third parties,
retained by Borrower shall not be paid out of the ingurance proceeds and shall be the sole
obligalion of Borrower. If the restoration or repair Is not economically feasible or Lender's
security would be lessened, the insurance procseds shall be ‘applied to the sums sacired
by this Security Instrument, whether or not then due, with the excess, if any, pald to
Borrower. Such insurance praceeds shall ba appliod in the arder provided for in Section 2.

-If Borrower abandons the Property, Lender may file, negotiate and ssttie any avallable
insurance claim and reiated matters. If Borrower does not respond within 30 days 1o @
notice from Lender that the insurance carrier has offered to settie a claim, then Lender may
acgotiate.and sottic the claim. The 30-day period will begin when the notice is uwen. In
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olther evenl, or if Lender acquires the Property under Sectlon 22 or otherwise, Borrower
hereby assigns te Lender (a) Borrower's rights to any insurance proceeds in an amount nol
to exceed the amounts unpaid under the Note or this Security Instrument, and {b) any other
of Borrower's rights (cther than the right to any refund of unearned premtums paid by
Borrower) under all insurance policles covering the Property, insofar as such rights are
applicable to the coverage of the Property. Lender may use the insurance proceeds either
to repair or rostore the Property or to pay amounts unpaid under the Note or this Socurity
Instrument, whether or not then due.

- 6 Occupancy, Borrower shall occupy, establish, and use the Property as Borrowera
principal residence within 80 days after the-execution of this Security instrument and shiall
continue to occupy the Property as Borrower's prlnclpal residence for at least one year afler
the datc of occupancy, unless Lender othenvise agress-in writing, which consent shall not
.be unreasonably withheld, or unless extenuating circumstances exist which are beyond
Borrower's ¢ontrol.

7. Proservation, Malnunmco and Protaction of the Proparty; Inspecilons. Borrowar
shall not destroy, damage or impair the Properly, allow the Proparty to deteriorate or
commit waste on the Property. Whether or not Borrower le residing in the Propery,
Barrower shall maintain the Property in order to prevent the Propery from deterlorating or
decreasing in value due to its condition. Unlass it ls determined pursuant to Section 6 that
repair or restoration is not economically feasible, Borrowar shall prompily repair the
Property If damaged to avold further deterioration or damaga. if insurance or condemnation
proceeds are pald in connection with damage to, or the taking of, the Property, Borrower
shall be- responsible for repairing or restoring the Properly only if Lender has released
proceeds for such purposes, Lender may disburge proceads for the repairs and restoration
in a single payment or in a series of progress payments as the work is completed. )f the
insurance or condemnation proceeds are not sufficient to repalr or restore the Property,
‘Borrower is not relieved of Borrower's obligation for the complation of such repair or
rastoration,

Lender or its agent may make reasonable entries upon and inspactions of the Praperty.
if it has reasonable cause, Lender may inspect the interior of the improvemeénts on the
Property. Lender shall give Borrower notlce at the time of or prior to such an interior
inspaction specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default 1f, durmg the Loan
application process, Borrower or any parsons or entities acting .t the direction of Borrower
or with Borrower's knowledge or consent gave materially false, misieading, or inaccurate
information or stalements to Lender (or falled to provide Lender with material information)
in connection with the Loan. Material representations include, but aro not limited to,
representations concerning Borrower's occtipancy of the Propeﬂy as Borrower's principal
residence.

_ 9. Protection of Lender's interast in the Property and Rights Under this Securlty
Instrument. If (a) Borrower fails to perform the covenants and agreements contained in this

Security Instrument, {b) thers 1s a legal procesding that might significantly affect Lander's
interest in tho Property and/or rights under thls Securlty instrument (such as a proceeding
in bankruptey, probate, for condemnation or forfeiture, for enforcement of a lien which may
attain priority over this Security Instrument or to enforce laws or regulations), or
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(¢} Borrower has abandoned the Property, then Lender may do and pay for whatever ls
reasonable or appropriate to protect Londer's interest in the Proparty and rights under this
Security Instrument, including protecting and/or assessing the value of the Property, and'
securing and/or ropairing the Property. Lender s actions can include, but are not (imited to: '
{a) paylng any sums secured by a lien which has priority over this Sscurity Instrument; {b)
appearing in court; and (c) paying roasonable atlorneys' faes to protect its interest in the
Property and/or rights under this Security Instrument, including its secured position in a
bankruptey proceeding. Securing the Property includes, but is not limitad to, -entering the
Property 1o make repairs, change locks, replace or board up doors and windows, drain -
waler from pipes, sliminate building or other code violations or dangerous conditions,-and
have utilities turned~on or off: Although Lender may take action under this Section 9,
Lender does not have to do so and Is nol under any duty or obiigation to do so. i is agreed
that Lender incurs no liability for not taking any or all actions authorized under this. Section
9,

Any amounts disbursed by Lender under this Section 9 shall becoma additional debt of
Borrowor socurcd by this Security Instrument. These amounts shall bear interest at the.
Note rate from the date of disbursement  and shali be payable, with such interest, upon
notice from Lender to Borrower requesting payment.

l{ this Security Instrument is on a leasehold, Barrower shall.comply with all the
provisions of tho lease. If Borrower acquires faa title 1o the Property, the lsasehold and the
fee title shall nat merge untess Lender agrees to the merger in writing.

10. Morigage Insurance. If Lender required Morigage Insurance as a condition of
making the Loan, Borrower shall pay the premiums required to maintain the Mortgage
Insurance in effect. If, for any reason, the Mortgage Insurance coversge required by Lender
ceases to be available from the mortgage insurer that previously provided such insurance
and Borrower was required to make separately designated payments toward the premiums
for Mortgage insurance. Borrower shall pay the premiums required to obtain coverage
substantially -equivaient to tho Mortgage Insurance previousty in offect, al a cost
substantially equivalent to the cost to Borrower of the Mortgage._ insurance previously in
effect, from an alternato mortgage insurer selected by Lender. If substantially equivatent
Mortgage Insurance coverage is not avallable, Borrower shall continue to pay to Lender the
amount of the separaiely designated payments that were due.when the insurance coverage
ceased to be in effect. Londer will accept, use and retain these payments as a
non-refundable loss reserve In lieu of Morigage Insurance. Such loss reserva shail be

- non-refundable, notwithstanding the fact that the Loan is ulimatsly paid in full, and Lender
shall nol be required to pay Boower any intersst or earnings on such ioss reserve.
Lander can no longer require loss resarve payments if Mortgage insurance coverage (in the
amount and for the period that Lender requires) provided by an insurer selacted by Lender
agam becomes available, Is obtained, and Lender requires saparately designated payments

oward the premiums for Mortgaye Insurance. If Lénder required Mortgage Insirance as a
condmon of making the Loan and Borrower was required o make sepsralely designated
payments toward tho promiums for Mortgage Insurance, Borrowar shall pay the premiums
required 1o maintain Mortgage Insurance in effsct, or to provide a non-refundable loss
reserve, until Londer s requirement for Mortgage Insurance ends in accordance with any
written agreement between Borrower and Lander providing for such termination or until
termination is required by Applicable Law. Nothing in this Section 10 aflects Borrower's
obligation to pay interest al the rate provided in the Note
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Mortgage Insurance reimburses Lender {or any entity that purchases the Note) for
. certain losses it may incur if Borrower does not repay the Loan as agreed. Borrower is not
a party to the Mortgage Insurance. .

Mortgage Insurers evaluate thelr total risk on alf such insurance In force from time to
time. and may enter into agreemants with ofher parties that share or modily their risk, or
reduce losses. These agreements are o torms and conditions that are satisfactory to the
mortgage Insuror and the other party (or partles) to these agreaments. These agreemonts
may roguire tha mortgage insurer to make payments using any source of funds that the
mortgage insurer may have available {which may -inclide funds obtained from Mortgage
{nsurance premiums}. : .

As a result of those agreements, Lender, any purchaser of the Note, aninther insurer,
any roinsurer, any other entity, or any affiliate of any of the. foragalng, may receiva (directly
or indirectly} amounts:that derive from (or might be characterized as} a portion of
Borrower's payments for Morigage Insurance, in exchangs for sharing or modifying the
mortgage insurer's risk, or reducing tossos. If such agreement provides that an affiliate of
Londer takos a sharo of the lasurer's risk in exhange for'a share of the premiums paid to
the insurer, the arrangement is ofien termed "captive relnsurance.” Further: C . .

(a) Any such agresments witl not affect the amounts that Borrower has agreed to pay
for Mortgage Ineurance, or any other terms of the Losn. Such agresments Wil not lncreass
the amount Borrower will owe for Morigage Insurance, and they wilt not entitle Borrower to
“any refund, ’ ‘

. (b} Any such agreements wifl not affect the rights Borrower hae - if any - with respect
to the Morigage Insurance under the Homeowners Protection Act of 1988 or any other law,
These rights may inchide the right to receive certain disciosures, 10 request and obtain
cancolletion of the Mortgage Insurance, to have the Morigage Insurance terminated
automatically, andlor to receive a refund of any Morlgage Insurance premiums that were
unearned at the time of such canceliation or termination, _

11. Assignment of Miscallansous Procesds; Forfelture. All Miscellaneous Procesds are -
herehy assigned to and shall be paid to Lender.

if the Proporty is damaged, such Miscsllaneous Proceeds shall be applied to
restoration or repair of the Propenrty, if the restoration or rapair is economically feasible and
Lender's securily is not lessened. During such rapair and rostoration period, Lender shall
have the right to hold such Miscellaneous Proceads until Lendsr has had an opportunity to
inspect such Property 1o ensure the work has been completed lo Lender's satisfaction,
provided that such inspaction shali be undertaken promptly, Lender may pay for the repairs
and restoration in a single disbursement or In & series of progress payments as the work is
completed. Unless an agreement is made In writing or Applicable Law requires interest o
be paid on such Miscellaneous Praceeds, Lender shall not be required to pay Borrower any
interest or earnings on such Miscellaneous Procesds. If the restoration or repair is not
economically feasible or Lender's security would be lessened, the Miscelianeous Proceeds
shall be applied to the sums secured by this Security instrument, whether or not then due,

with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in
the order provided for in Section 2.

7 o
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in the ovent of a total taking, destruction, or loss Iri valua of the Property. the .
Miscelluneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not thon due, with the excess, if any, pald to Borrower. _

In the event of a partial taking, destruction, or loss in value of the Properly tn.which the
fair market value of the Properly Immediately bafore the partial taking, destruction, or loss
in value Is equal 1o or greater than the amount of the sums secured by this Security
Instrument Immediately before tho partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree In writing, the sums sacured by this Security
Instrument shall be reduced by tho amount of the Miscellaneous Proceeds multiplied by the
following fraction: (a) the total amount of the sums secured immediately bafore the partlal
taking, destruction, or loss in value divided by (b) the fair market valus of the Property
immediatoly before the partlal taking, destruction, or loss in value. Any balance shall be-
paid to Berrower.

In the.event of a partial taking,-destruction, or loss In value of the Property In which the
falr market valuo of the Property immediately before the partial taking, destruction, or losa
in value is less than the amount of the sums sscured immediately before the partial taking,
desiruction, or loss in value, uniess Borrower and Lender otherwise agree In writing, the
Miscelianeous Proceeds shall be appliod to the sums securad by this Security Instrument
whether or not the sums are then due. ‘

If the Progorty is abandoned by Borrowar, or if, afief-notice by Lender to Borrower that
the Opposing Party {as defined in the next sentenco) offors to make an award to sotite a
claim for damages, Borrower falls to respond to Lender wkhin 30 days after the date the
notice is given, Lender is authorized to collect and apply the Miscellanequs Proceeds either

. 10 restoration or repair of the Properly orto the sums secured by this Security instrument,
whether or aot then due, "Opposing Party’ means the third party that owes Borrower
Miscellaneous Proceeds or the party against whom Borrower has & right of actlon in regard
to Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civit or criminal, is
begun that, in Lender's judgment, could resuk In forfoiture of the Property or other material
impairment of Lender s intersst in the Property or rights under this Security Instrument.
Borrower can cure such a default and, if accaleration has occurred, reinstate as provided in
Bection 19, by causing the action or proceeding to be dismissed with a ruling that, in
.Lender's judgment, precludes forfeiture of the Properly or cther matsrial Impairment of
‘Lender's interest in the Propany or rights under this Securlty Instrument. The proceeds of
any award or ¢laim for damages that are attributable 10 the impairment of Lender's interest
in the Propenty are hereby assigned and shall be paid to Lender. - - '

All Miscellanoous Procesds that are not applied to restoration or repair of the Property
shall be applied in the order provided for in Section 2.

12, Borrower Not Refeased; Forbearance By Lender Not a Walver. Extension of the time
for payment or modification of amortization of the sums secured by this Security Instrument
granted by Lender to Borrower or any Successor in Interest of Borrower shall not operate to
reteaso the liability of Borrower or any Succsssors in Interest of Borrower. Lender shall nat
be required 1o commance proceedings against any Successor in interast of Borrower or fo
refuse 1o extend time for payment or otherwise modify amortization of the sums secured by
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this Security Instrument by reason of any demand made by the original Borrower or any
Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons,

- entities or Suceassars In Intarest of Borrowsr or in amounts less than the amouni then due,
shall not bo & waiver of or preclude the exercise of any right or remedy.

13. Joint and Soveral Llability; Co-signers; Successors and Assigns Bound. Borrowsr
covenants and agrees that Borrower's obligations and llability ‘shall be jolnt and several.
However, any Borrower who co-signs this Securlty Instrument but does nol execute the Note
(a "co-signer"): {a) is co-sngnlng this Security Instrument only to mortgage, grant and convey
tha co-signer's interest in the Property under the terms of thig Security Instrument; (b} is not
personally obligated to pay the sums secured by this Security Instrument; and {c) agrees
that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodatlons with regard to the terms of this Security instrument or the Note wlthout the
co-signer's consent.

Subject to the provision of Section 18, any Successor in interest of Borrower who =
assumes Borrower's obligations under this Security instrument. in writing, and is approved
by Lender, shall obtain all of Borrower's rights and benefits under this Sacurity instrument.
Borrawer shall not be released from Borrower's obligatians and liabllity under this Securlty
Instrumént unless Lendor agrees to such release In writing. The covenants and agresmants
of this Security Instrument shall bind (except -as provided in Section 20) and benefit the
successors and assigns of Lender.

14, Loan Charges. Lender may charge Borrower {ees for garvices perbrmed in
connection with Borrower's defaull, for the purpose.of protecting Lendér's interest in the
Property and rights undar this Socurity Instrument, including, but not limited to, attorneys'
fees, property inspection and valuation foos. in regard to any other fees, the absence of
express authority in this Sacurity Instrument to charge a spacific fee to Borrower shall not
be construed as a prohibition on the charging of such fee, Lander may not charge fees that
are expréssly prohibited by this Security Instrument or by Applicable Law.

i the Loan is subject to a law which sets maximum loan charges; and that law Is finally
interpreted so that the interest or other loan charges collected or to be collected in
connection with the Loan excoed the permitted (imits, then: (a) any such ioan charge shall
be reduced by the amount necessary to reduce the charge to the parmitted limit; and (b)
any sums already coliected from Borrowsr which exceaded permitted limits will be refunded

" 10 Borrower. Lender may choose to make this refund by reducing the principal owed under
the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial propayment without any prepayment charge {whether
or not a prepayment chargs is provided for under the Note). Borrower's acceptance of any
such refund made by direct payment to Borrowaer will constitute a walvor of any right of
action Borrower might have ariging out of such overchargs.

15. Notices. All notices given by Borrower or Lender in connection with this Securlty
Instrument must be In writing. Any notica to Borrower In connection with this Security
Instrument shall be deemed to have been given to Borrower when mailed by first class mall
or when actually delivered to Borrowers notice address if sant by other means, Notice to
any one Borrower shall constitute notice to all Borrowers unlese Applicable Law expressly

J)?N/f' 7;/"
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requires otherwise. The notice address shall be the Property Address unloss Borrower has
designated a substitute -notice address by notice to Lender. Borrower shalt promplly notly
Lender of Borrower's change of address. If Lender specifies a procadure for reporting
Borrower's change of address, then Borrower shall only report a change of address through
that spacified procedure. There may be only one designated notice address under this
Sacurity Instrument at any one time. Any notice to Lender shall be glven by delivering it or
by mailing it by first class mail to Lender's address stated herein unless Lender has
designated ancther dddress by notice to Borrower, Any notide In connection with this

. Security Instrument shall not be deemed to have been given to Lender until actually
recelved by Lender. If any notice required by this Security Instrument is also fequired
under Applicable Law, the Applicable Law .requiremant will satisty the corrasponding
roquiremont under this Security (nstrument.

16, Governing Lavi; Severability; Rules of Construction, This Security instrument shail
be governed by federal law and the law of the jurisdiction in which the Property is located.
All rights and obligations contalned in this Security Instrument are subject to any
requirements and limitations of Applicatle Law, Applicable Law might explicitly or implicitly
allow the parties to agree by contract or it might be ellent, but such silence shall not be
construed as a prohibition against agreement by contract. In the event that any provision or
clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict
shall not affact other provisiong of this Securily Instrument or the Note which can be given
effact without the conflicting provision.

As usad in this Security Instrument; {a) words of the masculing gender shall mean and
includo corresponding neuter words or words of the feminine gender; {(b) words in the
singufar shall mean and include the plural and vice versa; and (c) the word “may’ gwes
sole discretion without any obligation to take any action.

. 17. Borrower's Copy. Borrower shalf be given one copy of the Note and of thts
Security Instrument, '

18. Transfer of the Property or a Beneficial interest in Borrower. As used in this
Section 18, “Interest in the Property® means any legal or beneficial interest in the Propeny,
including, but not limited to, those beneficial interests transferred in & bond foi- deed,
contract for.deed, installment sales contract or escrow agreement, the Intent of which is the
transfor of title by Borrower at a futurs date to a purchaser.

If all or any part of the Propenty or any Interest in the Propery ls scld or transﬁerrod {or
if Borrower Is not a natural person and a beneficlal interost in Borrower is gold or
transferred) without Lender's prior written consent, Lender may require immediate payment
in full of all sums securad by this Security Instrument. However, this option shall not be
aexercised hy Lender if such exercise is prohibited by Applicable Law. )

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The
notlce shalt provide a period of not tess than 30 days from the date the notice is given In
agcordance with Section 15 within which Borcowsr must pay all sums secured by this
Security Instrument. If Borrower falls to pay these sums prior to the expiration of this

period, Lender may invoke any remedies permitted by this Sscurity Instrument without
further notice or demand on Borrower.

: R %///
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19. Borrower's Right to Reinstate Atter Acoeleration. If Borrower meets certain
‘conditions, Borrower shall have the right to have enforcement of this Security tnstrument
discontinued at any time prior to the earllest of. (a) five days before sale of the Property
pursuanl to any power of sale contalned In this Securlty Instrument; (b) such cother period as
Applicable Law might specify for the termination of Borrower's right to reinstate; or {c) emtry
of & judgment enforcing this Security Insirument. Those conditions are that Borrower: (a)
pays Lander all sums which then would be due under this Security instrument and the Note
as If no acceleration had occurred; (b) cures any default of any:other covenants or
agreements; (¢} pays all expenses incurred in enforcing this Security Instrument, Including,
but not limited to, reasonable attorneys’ fees, property inspection and valuation fees, and -
other fees incurred for the purpose of protecting Lender's interast in the Property and rights
under this Security instrument; and (d) takes such action as Lender may reasonably require
fo assure that Lender's interest in the Property and rights under this Security Instrument,
and Borrower's obligation to pay the sums secured by this Securlty Instrument, shall
continue unchanged. Lender may require that Borrower pay such reihstatement sumis and
expenses in one or more of tha following forms, as selacted by Lender: (a) cash; {b) money
order; {¢) centified check, hank check, treasurer’s check or cashier's check, provided any
such check is drawn upon an Institution' whose deposits are insured by a fedaral agency,
instrumentailty or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower,
this Security Instrument and obligations secured hereby shall remain fully effective as if no
acceleration had occurrod. However, this right to reinstate shall not apply in the case of
acosleration under. Section 18.

20, Sale of Note; Change of Loan Servicar; Notice of Griavanca. The Note or 2 partial
interest in the Note (together with this Security Instrument) can be sold one or more times
without prior notice to Borrower. A sale might resuit in a change in the entity (known as the
“Loan Servicer') that collects Periodlc Payments dus under the Note and this Security
instrument and performs other mortgage loan servicing obligations undar the Note, this
Security Instrument, and Applicable Law, There also might be one or more changas of the
Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer,

. Borrower will ba given written notice of the changs which will state the name and address
of the new Loan Servicer, the address to which paymants should be made and any other
information RESPA raquires in connection with a notice of transfer or servicing. If the Note
is sald and thereafter the Loan is serviced by a Loan Servicer other than the purchaser of
the Note, the mortgage loan sorvicing obligations to Borrower will remain with the Loan
Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note
purchascr unless otherwise provided by the Note purchaser. :

Noither Borrower nor Lender may commence, joln, or be joined to any judicial action
{as either an individual litigant or the member of a class) that arises from the other parly's
actions pursuant 1o this Securlty Instrument or that alleges that the other pany has
breached any provision of, or any duty owed by reason of, this Security instrument, until .
such Borrower or Lender has notified the other party (with such notice glven in compiiance
with the requirements of Section 15) of such allegad breach and afforded the other party
hereto a reasonable perlod after the giving of such notics to take corrective action. If
Applicable Law provides & time period which must elapse before certain action can be
taken, that time period wilil-be deemed to be reasonable for purpoges of this paragraph.

,
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The notice of acceleration and opportunity to dure given to Borrower pursuant to Sectlon 22
and the notice of acceleration given to Borrowsar pursuant to Section 18 shall be deemed to
satisfy the notice and opportunity to take corrective action provisions of this Section 20.
21. Hazardous Substances. As used In this Section 21: (a) “Hazardous Substancas”
are those substances defined as toxic 'or hazardous substances, pollutants, or wastes by
Environmental Law and the following substances: gasoline, kercsene, other flammable or
toxic petroleum products, toxic pesticides and herbicides, volatile sotvents, matarials
cantaining asbeslos or formaldehyde, and radioactive materialg; (b} *Environmental Law"
means federal laws and laws of the jurisdiction whore the Property is locatad that relate ta-
health, safely or environmental protection; (¢} “Environmental Cleanup® includes any
response action, remedial action, or removal action, as defined in Environmental Law; and
{d) an “Environmental Conditlon® means a condition that can cause, contribule to, or
otherwise trigger an Environment .Cleanup. : :
Borrower shall not cause or permit the presence, uss, disposal, storage, or release of
any Hazardous Substancos, or threaten to release any Hazardous Substances, on or in the
Proporty. Borrower shall not do, nor aliow anyone else to do, anything aflecting the
Property (a) that is in violation of "any Environmental Law, (b) which creates an
Environmental Conditlon, or {c) which, due to the presence, usae, or release of a Hazardous.
Substance, creales a condition that adversely affects the value of the Praperty. The
“proceding two sentences shall not apply to the presence, use, or storage on the Praperty of
small quantities of Hazardous Substances that are generally recognized to be appropriate to
normal residential uses and to maintenance of the Property (including, but not limited to,
hazardous substances in-consumer. products). )
Borrower shali promptly give Lender written notice of (a) aay investigation, claim,
demand..lawsuit or other action by any governmental or regulatory agency or private party
involving the Property and any Hazardous Substance or Environmental Law of which -
‘Barrower has actual knowledge, (b) any Environmental Condition, including but not limited
to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance,
and (¢} any condition caused by the presence, uss or release of a Hazardous Substance
which adversely affects the value of the Property. Il Borrower learns, or Is notified by any
governmental or regulatory authorlty, or any private party, that any removal or other
remediation of any Hazardous Substance affecting the Proparly is necessary, Borrower sheil
promptly take afl necessary remedial actions in' accordance with Environmental Law.
Nothing hersin shalil create any obligation on Lender for an Environmontal Cleanup.
NON-UNIFORM GOVENANTS. Borrower and Lender further covenant and agree as
follows: . :
22. Acceleration; Remedies. Lendar shail give notice to Borrowsr prior to acceleration
- tollowing Borrower's broach of any covenant or agresment in this Security Instrument (but
not prior to acceleration under Section 18 uniess Applicable Law provides ctherwise). The
notice shall specity: (a) the default; (b) the action required to cure the defaull; (c) a dats,
not less than 30 days from the date the notice Is given to Borrower, by which the default
must be cured; and (d} that fallura to cure the datault on or before the date specified in the
notice may result in acceleration of the sums secured by this Security instrument and sale
of the Property. The notice shall further inform Borvower of the sight to reinstate after
acceleration and the right to bring a court action to assert the non-existence of a default or
any other defonse of Borrower to acceleration and eals. If the default s not cured on or
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betore the date specified in the notice, Lender at its option mey roqum immediate payment
“in tull of all sums secured by this Securlty instrument without further demand and may
invoke the power of sale and any other ramedies parmitted by Applicable Law. Lender shait
be entitled to collect all sxpenses incurred In pursuing the remedies provided in this Section
_ 22, Including, but not limited to, reasonable attorneys' fees and costs of title evidence,

Uf Lender invakes the power of sale, Lander shall execute or causs Trusteo to execute
a written notice of the cccurrence of an avent ot default and of Lender's election to ceuss
the Property to be sold. Trustoa shall cause this notice to be recarded in sach county in
which any part of the Property.is located. Lander or Trustas shall mall coples of the notice
as prescribed by Appliceble Law to Borrowar and to the other persons prescribed by
Applicable Law. Trustee shall glve public notice of sale to the persons and in the manner
prescribed by Applicable Law. After the time requlred by Applicable Law, Trustes, without
demand on Borrowar, shall soll the Property at public auction to the highest bidder at the
time and place and under ihe terms designated in the notice of sale in one or more parcels
and in any order Trusteo detsrmines. Trustee may postpone sale of all or any parce! of the
Property by public announcemant at #he time and place of any previcusly scheduled sale.

. Lender or #ts designee may purchase the Property at any sale.

Trusteo shal! deliver to the purchaser Trusies's desd conveying the Property withowt
any covenant or viaranty, exprossed or impiied. The recitals in the Trustee's deed shall be
prima tacie evidence of the kuth of the statements made therein. Trusise shal apply the
proceads of the sale in the following order: (s} to all expensas of the sale, Including, bt not
limited to, reasonable Trustee's and attorneys' fees; (b)baumsucurodbymhs.eurxy
Instrument; and (c) any excess to the person or parsons legally entitied to K.

23. Reconveyance, Upon payment of alt sums secured by this Security Instrument, .
Lender shall request Trustee to racanvey the Propery and shall surrander this Security
Instrument and all notes ovidoncing dobit socured by this Security Instrument to Trustee.
Trustee shall reconvey the Property without warranty to the -person or persons legally
ontitled to it. Lender may charge such parson ar persons & reasonable fse for reconveying
the Property, but only if the fae is paid to a third party {such as the Trustee) for services
rendered and the charging of the fee is permitted under Applicable Law. if the fos charged
does not exceed the fee set by App!xcable Law, the fas is conclusively presumed to be
reasonable.

24, Substitute Trustee. Lender, at its option, may from time to time appoint a -
successor trustes fo any Trustee appointed hereunder by an instrument executed and
acknowledged by Lender and. recorded in the office of the Recorder of the county in which
the Property is locatod. The instrument shall contain the name of the original Lender,
Trustee and Borrower, the book and page where this Sacurity Instrument is recorded and
the name and address of tha successor trusten. Without conveyance of the Property, the
successor trustee shall succesd to all the tila, powers and dutles conferred upon the
Trustee herein and by Applicable Law. This procsdure for substitution of trustes shali
govern to the exclusion of all other provisions for substitution,

_ 25, Statement of Obligation Fes. Lender may collect a fee not to exceed the
maximum amount permitied by Applicable Law for furnishing the statement of ohligation as
provided by Section 29843 of the Civii Code of California.

: TRy
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BY SIGNING BELOW, Borrower accepts and agreas to the terms and covenants contained in
this Security Instrument and in any Rider executed by Borrower and recorded. with It

- . Witnesses:
- T T (seal)
JOSEF : Borrower
. -/ ; 2
- S/ /
. / / . 1
. ‘ w [ //Q/%?"/ (Seal)
- LISA D. WYMAN / / Borrower
Sy
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[nvestor.:
L.oan No: (scan harcode)

LOAN MODIFICATION AGREEMENT

This Loan Modilication Agreement (“Agrcemem). made this 9T day of FEBRUARY. 2012,
between JOSEPH R. WYMAN AND LISA D. WYMAN (“Borrower™) whose address s 4903
STONERIDGE COURT, OAKLAND, CALIFORNIA 94605 and WELLS FARGO BANK, N.A.
(*Lender”) whose address is 3476 STATEVIEW BLVD, MACK N7801-03[K, FORT MILL, SC 29715,
amends and supplements (1) the Montgage. Deed of Trust. or Security Deed (the “Seeurity Instrument”) dated
AUGUST 11, 2006 and recorded on in, of the OFFICIAL Records of ALAMEDA, CALIFORNIA, and (2)
the Note, bearing the same date as, and secured by, the Sceurity Instrument, which covers the real and personal
property described in the Securily Instrument and defined therein as the “Property”. located at

4903 STONERIDGE COURT. OARKLAND, CALIFORNIA 94605
(Propernty Address)

the real property described being set forth as follows:

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE INTEREST RATE
AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE AMOUNT THE BORROWER'S
INTEREST RATE CAN CHANGE AT ANY ONE TIME AND THE MANXIMUM RATE THE
BORROWER MUST PAY.

in consideration of the mutual promises and agreements exchanged. the parties hereto agree as
follows (notwithstanding anything to the contrary contained in the Note or Security Instrument):

. Asof FEBRUARY 9, 2012 | the new amount payable under the Note and the Security Instrument is
U.S. §722,770.50 ("New Principal Balance”). consisting of the unpaid amount(s) loaned to Borrower
by Lender plus any intercst and other amounts capitalized with this modification, $30.659.32 of the
New Principal Balance shall be deferred (the "Secondary Principal Balance™) and | will not pav
interest or make monthly payments on this amount.

Wells Fargo Bunk Secondary Loan Modificiation Agreenent 01 122012_72 708 Hmﬂ‘!lﬁmm”mmm ml!
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2. Borrower promises to pay U.S. S692,111.18 (the “Interest Bearing Principal Balance™). plus interest,
to the order of Lender. Interest will be charged on the Interest Bearing Principal Balance lkess any
principal reduction duc to payments from Borrower at the yearly rate of 6.5000%. from FEBRUARY
), 2012, The interest rate Borrower will pay will change 60 months [rom the date of this Loan
Modification Agreement. Borrower promises 1o pay monthly payments of INTEREST ONLY of {1.S.
$3,748.94, beginning on MARCH 1, 2012 untit FEBRUARY 1, 2017, Effective FEBRUARY [,
2017, interest will be charged on the Interest Bearing Principal Balance from the Borrower at the
vearly rate ol 6.5000% and the Borrower promises to pay monthly payments of INTEREST ONLY of
1J.S. $3,748.94, beginning on MARCH 1, 2017 until the EXPIRATION .OF THIE INTEREST ONLY
PERIOD on OCTOBER 1, 2016 (the "Conversion Date”), which is in accordance with the Note. As
of the Conversion Date, the originul terms regarding the determination of the interest rate and monthly
payment will change in accordance with the terms of the Note. Borrower will continue o make
monthly paymeunts on the same day of each succeeding month until principal and interest are paid in
full, except that, if not sooner paid, the final payment of principal and inwerest are payable on
SEPTEMBER 1. 2036, (the "Maturity Date™). In addition to monthly principal and interest. Borrower
shall make monthly escrow deposits as defined in the Note. Escrow deposit payments may be subject
to change in the future.

[

Borrower promises to pay the Secondary Principal Balance without interest thereon, to the order of
the Lender and any other amounts stitl owed under the Note or Security [nstrument by the earliest of
the date [ scll or transfer an interest in the property or am in default. I will be in default if  do not {i)
pay lhe full amount of a monthly payment on the date it is due, or (ii) comply with the terms of the
Note and Sceurity Instrument, as modilied by this Agreement.

4, I on the Maturity Date, Borrower still owes amounts under the Note and the Sceurity Instrument. as
amended by this Agreement, Borrower will pay these amounts in full on the Muturity Date,

5. Borrower undersiands and agrees that

(a) Borrower agrees that certain amounts owed will not be capitatized. waived. or addressed as pan
of this Agreement. and will remain owed until paid. These amounts owed are referenced in the
Cover Leiter to this Agreement. which is incorporated herein. and are 10 be paid with the retum
of this cxccuted Agreement. [f these amounts owed arce not paid with the retwmn of this executed
Agreement. then Lender may deem this Agreement void.

(by Al the rights and remedies. stipulations, and conditions contained in the Sceurity Instrument
rclating to defaubt in the making of payments under the Security Instrument shalt also upply 10
default in the making of the modified payments hereunder.,

(¢} All covenants, agreements, stipulations, and conditions in the Note and Security Instrument shall
be and remain in full force and effect, excepl as herein modified, and none of the Borrower's
obligations or liabilities under the Note and Sccurity Instrument shall be diminished or released
by any provisions hercof, nor shall this Agreement in any way impair, diminish. or affect any of
Lender's rights under or remedies on the Note and Security Insteument, whether such rights or
remedics arise thereunder or by operation of law. Also. all rights of recourse to which Lender is
presently entitled against any property or any other persons in my way obligated for, or liable
on, the Note and Security [nstrument are expressly reserved by Lender,
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(d) Borrower has no right of set-off or counterclaim, or any defense to the obligations of the Note or
Security Instrument.

(¢) Nothing in this Agreement shall be understood or construed to be a satisfaction or relcase in
whole or in part of the Note and Security Instrument.

() All costs and cxpenses incwrred by Lender in conncction with this Agreement. including
recording lees, title examination, and attorney's fees, shall be paid by the Borrower and shall be
sccured by the Security Instrument, unless stipulated otherwisc by Lender.

(g) Borrower agrees to make and execute such other documents or papers as may be necessary or
required 10 cffectuate the terms and conditions of this Agreement which, if approved and
accepted by Lender, shall bind and inure to the heirs, exccutors, sdministrators, and assigns of
the Borrower.

(hy If included. the undersigned Borvower(s) acknowledges receipt and acceptance of the Notice of
Special Flood Hazard disclosure.

6. If  make a partial prepayment of principal. the Lender may apply the partial prepayment lirst 1o any
remaining Secondary Principal Balance before applying such partial prepayment to other amoums due
under this Agreement or the Note and Sceurity Instrument.
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In Witness Whereof, the Lender has executed this Agreemeni.

_ (hvamtrndt LMQQ&

By

)iz Christine M. Coughlin

Date Vice President Loan Documentation

i (Scal)
o i
", -2 ) . 13802
A S
Date
SOC Q NV\MM {Seal)
Borrower
AL AP
Date
(Scal)
~ Borrower
Dae

Wells Fargo Bunk Secandary Loan Maoditication Agreement 01122012_72

Frst American Maortgage Services

of, | have executed this Agrecment,

WELLS FARGO BANK, N.A,

| S

AFA DOAWYMAN
| ‘\|) WYY \!\é./({" ,L
Date .

L 1S - N1 MN(SL‘“”.

Borrower

Lo 1=

Datc

{Seal)

Borrower

Date

s IR TN
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1 ||JOSEPHR WYMAN
LISA D WYMAN
2 || 4908 STONERIDGE COURT
3 ||OAKLAND, CA 94605
4 ||PLAINTIFFS IN PRO PER
5
6
7
8 U.S. DISTRICT COURT
CALIFORNIA NORTHERN DISTRICT (SAN FRANCISCO)
9
JOSEPH R WYMAN , )
101/ 1 1sA D WYMAN, ) Federal Case No. C 16-07079 WHA
i )
13 Plaintiffs, 3 State Case No.:
)
13 ) FIRST AMENDED COMPLAINT FOR:
4 )
14 s )
15 ) L. VIOLATIONS OF CALIFORNIA
; HOMEOWNERS BILL OF
16 || FIRST AMERICAN TITLE INSURANCE ) RIGHTS/TREBLE DAMAGES
2. INJUNCTIVE RELIEF
COMPANY, WELLS FARGO BANK, NA., )
17 o ) 3. PREDATORY LENDING
as Servicing Agent for HSBC BANK USA, PRACTICES
18 || National Association as Trustee for Wells g 4. VIOLATION OF CALIFORNIA
Fargo Asset Securities Corporation, Mortgage '
; : ) B&P CODE § 17200 ET SEQ
19 || -Pass Through Certificates, Series 2006- ) ; :
_ s 5. CONSTRUCTIVE FRAUD
ARI18, WELLS FARGO BANK, N.A., and ) b EN
20 | DOES 1 THROUGH 35 INCLUSIVE ) 8. FRAUD IN THE CONCEALMENT
' ) 7. FRAUD IN THE INDUCEMENT
21 ) 8. SLANDER OF TITLE
Defendants. ) 9. QUIET TITLE
22 ) 10. DECLARATORY RELIEF
) 11. RECISSION
23 )
24 )
) DEMAND FOR JURY TRIAL
25
26
27
28
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1 Plaintiffs, JOSEPH R WYMAN and LISA D WYMAN, (“Plamtiffs”), allege as follows:

2

3 [

PRELIMINARY ALLEGATIONS

! 1. Plaintiffs bnng this action for declaratory judgment, injunctive and equitable relief, and

z for compensatory, special, general, punitive damages and treble damages against above named

7 || Defendants and each of them.

8 2. On information and belief, Plaintiffs allege that the Notice of Default, Substitution of

9 || Trustee, and Notice of Trustee’s Sale were recorded on Plaintiffs® real propeny’ by the Defendants
10 || herein sued, were based upon a fraudulent and forged Deed of Trust, and fraudulent Real estate
1 documents, thus triggering the injunctive relief 'provisionsAof Civil Code § 2924.12 & §
2 2024 7(a) (b). '
13 .
4 3. Plaintiffs further allege that, Failure to comply, as here, with the requirements set forth
15 || under California Homeowner Bill of Rights and California Civil Code 2923.5 forms the gravamen ‘
16 || of a cause of action to set aside any notice of trustee’s sale, and the availability of a private right
17 |} of action predicated on a violation of section 2923.5. Please see Ortiz v. Accredited Home
18 |\ Lenders, Inc., 639 F. Supp. 24 1159, 1166 (S.D. Cal. 2009).
1 4. Plaintiffs allege that, a homeowner may have a private right of action to enjoin material
20 -
21 Violations, as here, and to injunctive relief, which will remain in place as the trustee sale is
22 || postponed, until the court has an opportunity to determine if there was any material violation. If
23 || the trustee’s deed upon sale has already been recorded and the court finds that there is a material
24 violation that has not been corrected, the mortgage servicer may be liable for actual damages.
25 Additiona]ly, if the violation is found in court to have been mtentlonal or reckless, the mortgage
z: servicer may be liable to treble actual damages or $50,000, whxchever 1s greater, The court may
28 also award attorney’s fees and costs to the prevailing homeowner. See Civil Code §2924.12

2.
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1 5. Plaintiffs allege that, California Civil Code § 2924.12 authorizes actions to enjoin

2 foreclosures, or for damages after foreclosure, for breaches of §§ 2923.55 or 2924.17. This right of
3 private action is “in addition to and independent of any other rights, remedies, or procedures under
4 :

any other law.,
6. Plaintiffs allege that, in their attempt to conduct, illegal, fraudulent and willful oppressive
sale of Plaintiffs’ real property, Defendants failed to comply with express requirements of the

California Homeowner Bill of Rights which mandates that, prior to recording of the Notice of

o e 2 &N

Default, the Loan Servicer and/ or the Lender must contact homeowner in person or by telephone

10 114 discuss options of avoiding foreclosure.
11
1L
12 ' JURISDICTION AND VENUE
13
14 7. The transactions and events which are the subject matter of this Complaint all occurred

15 || within the County of Alameda, State of California and the amount in controversy exceeds

16 |}$25,000.00.

17 1} . 8. This action arises under California law and venue is proper in this judicial district
18 pursuant to Cal. Civ. Proc. Code §395. Defendants’ obligation and liability arise in this County
19 : . ‘

and some of the Defendants reside and/ or conduct business in the State of California.
20
21 111
22 THE PARTIES
23 - ’ L '

9. Plaintiffs, JOSEPH R WYMAN and LISA D WYMAN, (“Plaintiffs”), are now, and at al}

24
25 times relevant to this action, residents of the County of Alameda, State of California, Plaintiffs

26 |27 the rightful owners of the real property commonly describe as: 4908 Stoneridge Court,
27 || Oakland, CA 94605, (“the subject property™).

28
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1 10. Plaintiffs are informed and believe and thereon allege that at all relevant times mentioned
2 ||in this Complaint, Defendant, FIRST AMERICAN TITLE INSURANCE COMPANY, is
3 organized and existing under the laws of United States and under the laws of the State of
4 .
Nebraska and at all times pertinent, was conducting business in the County of Alameda, State of
5
Califomia.
6 .
” 11. Plaintiffs are informed and believe and thereon allege that at all relevant times mentioned
8 || 1in this Complaint, Defendant, WELLS FARGO BANK, N.A,, as Servicing Agent for HSBC
9 || BANK USA, National Association as Trustee for Wells Fargo Asset Securities Corporation,
10 Mortgage —Pass Through Certificates, Series 2006-AR18, is organized and existing under the laws
1 of United States; was at all times pertinent, conducting Business in the County of Alameda, State
12
of California.
13 :
14 12. Defendant, WELLS FARGO BANK, N.A., is organized and existing under the laws of

15 || United States, and at all relevant times herein, was conducting business in the County of Alameda
16 || State of California and is the purported master Servicer and /Lender. Prior to recoding the Notice

17 |1 of Default, Defendant failed to contact the Plaintiffs to explore the option of avoiding foreclosure

18 as mandated under the California Homeowner Bill of Rights.
19
13. Plaintiffs do not know the true names, capacities, or basis for liability of Defendants
20 '
sued herein as Does 1 through 35, inclusive, as each fictitiously named Defendant is in some
21

27 || manner liable to Plaintiffs, or claims some right, title, or interest in the Property. Plaintiffs will
23 ||amend this Complaint to allege their true names and capacities when ascertained. Plaintiffs are

24 }jinformed and believe, and thercfbrc allege, that at all relevant times mentioned in this Complaint,

25 {1 each of the fictitiously named Defendants are responsible in some manner for the injuries and

26 damages to Plaintiffs so alleged and that such injuries and damages were proximately caused by

27
28

such Defendants, and each of them.
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1 B
iv.

2 FACTUAL AND GENERAL ALLEGATIONS -

s :

4 14. Plaintiffs allege that, prior to FIRST AMERICAN TITLE INSURANCE COMPANY

5 || recording the Notice of Default, neither the Loan Servicer nor the Lender contacted Plaintiffs in

6 person or by telephone to discuss option of avoiding foreclosure as required by the California

7 Homeowner Bill of Rights.

s 15. On or about August 11, 2006, (hereinafter referred to as “Closing Date™), Plaintiffs
IZ JOSEPH R WYMAN and LISA D WYMAN entered into a consumer credit transaction with,
11 WELLS FARGO BANK, N.A,, by obtaining a Seven Hundred Four Thousand dollars (US$704,
12 000:00) mortgage loan secured by the DEED OF TRUST of Plaintiffs’ real property commonly
13 || described as; 4908 Stoner%dge Court, Oakland, CA 94605 (“the Subject Property™). The true and
14 1 correct copy of the Deed of Trust is attached hereto as Plaintiffs’ Exhibit “A” and inc.orporated
15 herein by reference as if set forth in full herein.
1: 16.  Plaintiffs are informed and believes, and thereon alleges, that at all times herein
18 mentioned, each of the Defendants were the agents, employees, servants and/or the joint-venturers
19 || of the remaining Defendants, and each of them, and in doing the things alleged herein below,
20 || were acting within the course and scope of 'such agency, employment and/or joint venture and
21 || enterprise in intrastate and interstate commerce.
- 17. On or about March 11, 2011, WELLS FARGO BANK., unlawfully issued a purported
,23 assignment of deed of tru;t. and purported to transfer énd convey all beneficial iﬁterest in
z: Plaintiffs’ real property, to I‘ISBC BANK, USA, National ASSOCIATION AS Trustee for
2% WELLS FARGO Asset Securities Corporation, Mortgage Pass-Through Certiﬁcates, Series 2006-
27 {|AR18. The true and correct copy of the purported Assignment of Deed Trust” is attached hereto
28 |} as Plaintiffs’ Exhibit “B” and incorporated herein by reference as if set forth in full herein.

. ,
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1 || Plaintiffs allege that, the as_signﬁent of deed of trust is .void‘ and of no force and cffect Because
2 || WELLS FARGO BANK unlawfully recorded the assignment of deed of trust.
3 8. dn or about May 17, 2016, without notice to Plaintiffs, Defendant, WELLS FARGO
4 BANK, N.A,, acting as a purported Servicing Agent for HSBC BANK USA, National Association
: as Trustee for Wells Fargo Asset Securities Corporation, Mortgage ~Pass Through Certificates,
- || Series 2006-AR18, un]awfuﬂy substituted FIRST AMERICAN TITLE INSURANCE
8 || COMPANY, as trustee under the deed of trust executed by Plaintiffs. The copy of the
9 {| “SUBSTITUTION OF TRUSTEE” is attached hereto as Plaintiffs” Exhibit “C” and incorporated
10 | herein by reference as if set forth in full herein. Plaintiffs allege, that the substitutioﬁ of trustee is
11 void and that, FIRST AMERICAN TITLE INSURANCE COMPANY is not a duly apbointed
2 trustee.
13
14 19. On or about 05/18/2016, Defendant FIRST AMERICAN TITLE INSURANCE -
15 || COMPANY, unlawfully recorded the “NOTICE OF DEFAULT AND ELECTION TO SELL
16 ||UNDER THE DEED OF TRUST” of Plaintiffs’ real property in the Official Records of the
17 || County of Alameda Recorder’s office. The true ana correct copy of the “NOTICE OF
18 DEFAULT AND ELECTION TO SELL UNDER THE DEED OF TRUST” is attached hereto as
19 Exhibit “D” and incorporated herein by reference as if set forth in full hereto.
2(1) 20. Plaintiffs are informed and believe, and tﬁereon allege that, the notice of defalixlt
22 is false because it fails to accurately depict the amount of Plaintiffs indebtedness if any.
23 21. Plaintiffs further allege that, the Notice of Default is void because, prior to FIRST
24 || AMERICAN TITLE INSURANCE COMPANY recording the Notice of Default, neither the Loan
25 |l Servicer nor the Lender contacted Plaintiffs in person or by telephone to discuss option of
26 avoiding foreclosure as required by the California Homeowner Bill of Rights.
:g/ 22. Plaintiffs also seeks reéress from Defendants identified herein for damages, for other
6

EXHIBIT C - Page 6

81 Exhibit A - Page 86



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 82 of 218

1 |injunctive relief, and fo;' cat-l;:ellation of written ins?rum'ents based upon: vioiating Califomia

2 || Homeowner Bill of Rights and incomplete and ineffectual perfection of a security interest in

3 Plaintiffs’ Home. |

! 23. Plaintiffs glleges that an actual controversy has arisen and now exists between ti'le

: Plaintiffs and Defendants, and each of them. Plaintiffs desires a judicial determination and

- declaration of its rights with regard to the Property and the corresponding Promissory Note and

8 || Deed of Trust.

9 24, Plaintiffs are informed and believe, and thereon allege, that the purchase mortgage on the
10 Property, the debt or obligation evidenced by the Note and the Deed of Trust executed by
11 Plaintiffs in favor of the original lender was not properly assigned and/or transferred to Defendants
z operating the pooled mortgage funds. |
14 25. Plaintiffslallcge that as of the date of the filing of this Complaint, the Deed of Trust had
15 not been legally assigned to any other party or entity.
16 26. Plaintiffs are also informed and believe, and thereon allcgés that at all times herein
17 || mentioned, and any assignment of aADeed of Trust without proper transfer of the obligation that it
18 secures, is a legal nullity,
19 27. Plaintiffs are informed and believes, and thereon alleges, that the Mortgage Originator
z(: (i-e., the original lender herein) agreed to transfer and endorse to the Trustee for the Securitized
2 Trust, without recourse, including all intervening fransfers and assiglﬁnents, all of its right, title
23 || and interest in and to the mortgage loan (Note) of Plaintiffs® herein and all othef mortgage loans.
24 28. Plaintiffs allege that the Defendant Trustees are estopped and precluded from asserting
25 any secured or unsecured claim in this case. |
26 29. Plaintiffs are further informed and believes, and thereon alleges, that as a result of the
Z PSA and other documents signed under oath in relation thereto, the Mortgage Originator, spoﬁsor

7
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i and Depositor are estopped from claiming any interest in the Note that is allegevdiy secured by the
2 | Deed of Trust on Plaintiffs’ real property.
3 30. Through this action, Plaintiffs seek damages against Defendants, FIRST AMERICAN
¢ TITLE INSURANCE COMPANY, WELLS FARGO BANK, N.A., as Servicing Agent for HSBC
: BANK USA, National Association as Trustee for Wells Fargo Asset Securities Corporation,
7 Mortgage —Pass Through Certificates, Series 2006-AR18, and WELLS FARGO BANK, N.A.,
8 [ resulting from the unlawful and wrongful encumbering of Plaintiffs’ real property and for Treble
9 || Damages for Defendants’ willful violation of California Homeowner Bill of Rights.
10
11 FIRST CAUSE OF ACTION
:.‘: (VIOLATIONS OF CALIFORNIA HOMEOWNERS BILL OF RIGHTS/ TREBLE DAMAGES)
14 (Against All Defendants)
15 31. Plaintiffs re-allege and incorporates by reference all preceding paragraphs as
;: though fully set forth herein.
18 32. Plaintiffs allege that, WELLS FARGO BANK, N.A., alleged Master Servicers and
19 || Lender and the remaining Defendants, (hereinafter “the foreclosing Defendants™), and each of
20 || them failed to comply with the express requirements of the Pre-Notice of Default Outreach
21 || Requirements mandated by the California Homeowners Bill of Rights.
22 33. On information and belief,‘Pla.inti ffs allege that the Notice of Default, Substitution of
23 Trustee, and Notice of Trustee’s Sale wer;e récorded on Plaintiffs’ rezﬂ property by the
z: Defendants? WELLS FARGO BANK, N.A,, alleged Master Servicers and Lender and the
2 remaining Defendants, were based upon a fraudulent and forged Deed of Trust, and fraudalent
27 || Real estate documents, thus triggering the injunctive relief provisions of Civil Code § 2924.12 &
28 11§ 2924.17(2) (b).
8
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1 34, Plaintiff_s vfurlther allege that, notwithstanding the declaration prqvidéd by the Defendant,
prior to the recording the Notice of Défault under Plaintiffs’ real property, neither the Loan
Servicer nor the Lender contacted Plaintiffs. in person or by telephone in order to assess Plaintiffs’
financial situation and explore options for Plaintiffs to avoid foreclosure as mandated by the
express requirement of California Homeowner Bill of Right and the express requirement of the
California Civil Code 2923 5. |

35.  Plaintiffs contend that, Civil Code § 2924.12 authorizes actions to enjoin foreclosures,

R - 7 U FO SO

or for damages after foreclosure, for breaches of 8§ 2923.55 or 2924.17. This right of private

10 action is “in addition to and independent of any other rights, remedies, or procedures under any
1 other law. Nothing in this section shall be construed to alter, limit, or negate any other rights,
:j remedics, or procedures provided by law.” Civil Code § 2924. 12(h). Any Notice of Default, or
14 Substitution of Trustee recorded on Plaintiffs’ real property based upon a fraudulent and fofged

15 |{Deed of Trust shall be considered a “Material Violation”, thus triggering the injunctive relief

16 || provisions of Civil Code §2924.12 & § 2924.17(a) (b).

17 36. Plaintiffs allege that the servicer and the foreclosing Defendants did not exercise due

18 diligence to contact Plaintiffs as requlired under the California Homeowner Bill of Right;s.

19 37. Plaintiffs contends that During the 30 days period prior to Foreclosing Defendants, filing
: a Notice of Default, Plaintiffs were never contacted in person or by telephone in order to assess

2 their financial situation or to explore options to avoid foreclosure and consider or offer a possible
23 || permanent loan modification as mandated by the express requirements of the Pre-Notice of -

24 |i Default Outreéch under the California Homeowners Bill of Rights.

25
26
27

38. On information and believe, Plaintiffs allege that there is no Statute of Limitation
impediment to their cause of action for violation of California Homeowner Bill of Rights because

Borrowers will have authority to seek redress of “material” violations of the new foreclosure
28
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The California Homeowner Bill of Ri ghts became law on January 1, 2013 to ensure fair lending

process protections. Injunctive relief will be available prior to a foreclosure sale and recovery of

damages will be available following a sale. (AB 278, SB 900):

California Homeowner Bill of Rights

and borrowing practices for California homeowners.

The laws are designed to guarantee basic fairess and transparency for homeowners in the
foreclosure process. Key provisions include:

¢ Restriction on dual track foreclosure: Mortgage servicers are restricted from advancing
the foreclosure process if the homeowner is working on securing a loan modification,
When a homeowner completes an application for a loan modification, the foreclosure
process is essentially paused until the complete application has been fully reviewed.

+ Guaranteed single point of contact: Homeowners are guaranteed a single point of
contact as they navigate the system and try to keep their homes — a person or team at the
bank who knows the facts of their case, has their paperwork and can get them a decision
about their application for a loan modification.

+ Verification of documents: Lenders that record and file multiple unverified documents
will be subject to a civil penalty of up to $7,500 per loan in an action brought by a civil
prosecutor. Lenders who are in violation are also subject to enforcement by licensing
agencies, including the Department of Business Oversight, the Bureau of Real Estate.

* Enforceability: Borrowers will have authority to seek redress of “material” violations of
the new foreclosure process protections. Injunctive relief will be available prior to a

foreclosure sale and recovery of damages will be available following a sale. (AB 278, SB
900) '

+ Tenant rights: Purchasers of foreclosed homes are required to give tenants at least 90
days before starting eviction proceedings. If the tenant has a fixed-term lease entered into
before transfer of title at the foreclosure sale, the owner must honor the lease unless the
owner can prove that exceptions intended to prevent fraudulent leases apply. (AB 2610) -

» Tools to prosecute mortgage fraud: The statute of limitations to prosecute mortgage-
related crimes is extended from one to three years, allowing the Attorney General’s office
to investigate and prosecute complex mortgage fraud crimes. In addition, the Attorney

- General’s office can use a statewide grand jury to investigate and indict the perpetrators of
financial crimes involving victims in multiple counties.
(AB 1950, SB 1474)

+ Tools to curb blight: Local governments and receivers have additional tools to fight blight
caused by multiple vacant homes in their neighborhoods, from more time to allow
homeowners to remedy code violations to a means to compel the owners of foreclosed
property to pay for upkeep. '

(AB 2314)

10
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1 The California Homeowner Bill of Rights marked the third step in Attorney General
Harris’ response to the state’s foreclosure and mortgage crisis. The Mortgage Fraud Strike
2 Force was created in May 2011 to investigate and prosecute misconduct at all stages of the
3 mortgage process. In February 2012, Attomey General Harris secured a commitment from
the nation’s five largest banks for up to $18 billion for California borrowers.
4 .
5 39. Plaintiffs allege on information and believe, that they are entitled to notice by foréclosing
6
Defendants, prior to the recording of Notice of Default and Notice of Trustee’s sale of their real
7
property. Plaintiffs further allege that no Notice was accorded to Plaintiffs by the Defendants
8 .
herein sued.
9
40. Plaintiffs allege, that their real property is unique and their constitutional protected liberty
10 prop q
11 || interest in their real property is sacrosanct; as such, due process requires proper notice before any
12 |l encumbrance or sale thereof.
13 41. As a direct and proximate result of the Servicer and the Foreclosing Defendants’ failure to
14
comply with the express requirement of the California Homeowners Bill of Rights, Plaintiffs have
15
16 suffered general and special damages in an amount to be determined at jury trial.
17 42. As a direct and proximate result of the Servicer and the Foreclosing Defendants’ failure to
18 || comply with the express requirement of the California Homeowners Bill of Rights, Plaintiff is
19 |{entitled to treble damages against the foreclosing Defendants and each of them.
20 43. As a direct and proximate result of the Servicer and the Foreclosing Defendants’ failure to
2 comply with the express requirement of the California Homeowners Bill of Rights, Plaintiffs have
22 .
suffered general and special damages in an amount to be determined at jury trial.
23 ’ ' '
24
25 PRAYER FOR TREBLE DAMAGES
26 44. WHEREFORE, Pléintiff further seek TREBLE DAMAGES for disparagement and for
27 ||putting cloud on title on Plaintiffs’ real property,
28 ||
1
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1 45. As a direct and proximate result of the Servicer and the Foreclosing Defendants’ failure
2 || to comply with the express requirement of the California Homeowners Bill of Rights, Plaintiffs
3 have suffered injury in fact and Plaintiffs’ injuries are fairly traceable the Defendants and each of
4

them.
5
¢ 46. On information and belief, Plaintiffs allege that, the assignment of deed of trust, Notice
" of Default, Substitution of Trustee, and Notice of Trustee’s Sale were recorded on Plaintiffs’ real
8 || property by the Defendants herein sued, were based upon a fraudulent and forged Deed of Trust,
9

and fraudulent Real estate documents, thus triggering the injunctive relief provisions of Civil

101} Code § 2924.12 & § 2924.17(a) (b).

11 .
. 47. Additionally, Plaintiffs allege that, because of Defendants, FIRST AMERICAN TITLE
1 .
13 INSURANCE COMPANY, WELLS FARGO BANK, N.A,, as Servicing Agent for HSBC BANK

14 || USA, National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage —

15 || Pass Through Certificates, Series 2006-AR18, and WELLS FARGO BANK, N.A unlawful

16 |} conduct allege herein in this well pled complaint have been intentional or reckless, the mortgage

17 servicer/lender and the Defendants herein sued and each of them is liable to Plaintiffs for treble
18

and actual damages or $50,000, whichever is greater.
19
20

SECOND CAUSE OF ACTION
21
2 (INJUNCTIVE RELIEF)
23 (Against all Defendants)
24 - . ' .
48. Plaintiffs re-allege and incorporate by reference all preceding paragraphs as though

25

fully set forth herein. »
26 “'~
27 49, An actual controversy has arisen and now exists between Plaintiffs and Defendants

28 || concerning their respective rights and duties regarding the Note and Trust Deed.

12
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1|l 50. Oninformation and belief, Plaintiffs allege that the Notice of Default, Substltutxon of

2 Trustee, and Notice of Tmslee s Sale were recorded on Plaintiffs’ real property by the

3 Defendants, WELLS FARGO BANK, N.A,, alleged Master Servicers and Lender and the

4 remaining Defendants, were based ﬁpon a fraudulent and forged Deed of Trust, and fraudulent

: Real estate docuinents, thus triggering the injunctive relief provisions of Civil Code § 2924. 12&
7 § 2924.17(a) (b).

8 S1. On information and belief, Plaintiffs allege that, Plaintiffs allege that the, Assi gnment
9 || of deed of trust, Notice of Default, Substitution of Trustee, and Notice of Trustee’s Sale are void

10 |1 and of no force and cffect because they were promulgated by the recording of fraudulent real

1 estate documents by Defendants, FIRST AMERICAN TITLE INSURANCE COMPANY,

iz WELLS FARGO BANK, N. A., as Servicing Agent for HSBC BANK USA, National Association
Ij as Trustee for Wells Fargo Asset Securities Corporation, Mortgage —Pass Through Certificates,

15 || Series 2006-AR 18, and WELLS FARGO BANK, N.A. Furthermore the recording of the Notice
16 || of Default, and Notice of Trustee’s Sale are void and are of no force and effect because their

17 recordings failed to comport with the due diligence and express requirements of the California

18 Homeowner Bill of Rights and the requirements of Civil Code Section 2923.5,
19
52. Plaintiffs contends that pursuant to the mortgage loans and the Deed of Trust,
20 '
Defendants, do not have authority to foreclose upon and/or sell Plaintiffs’ real properties described
21 '
2 above,
23 53. Plaintiffs allege that, in addition to violating the California Homeowner Bill of Rights,

24 || Defendants knowingly concealed their lack of an enforceable security interests in plaintiffs’ real

25 properties by fabricating and recording false documents in the Alameda County Recorder's Office,

26 .54. Plaintiffs brings this action for preliminary injunction against Defendants, FIRST
27 :

AMERICAN TITLE INSURANCE COMPANY, WELLS FARGO BANK, N.A,, as Servicing
28 :

EXHIBIT C - Page 13

88 Exhibit A - Page 93



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 89 of 218

1 Agent for HSBC BANK USA, National Assocxauon as Trustee for Wells Fargo Asset Securities
Corporation, Mortgage —Pass Through Certificates, Series 2006 -AR18, WELLS FARGO BANK,
N.A and their agents, officers, employees, and affiliates or associated parties for their and their

predecessors’ actions in engaging in a pattern of unlawful, fraudulent, and unfair predatory real

estate practices causing Plaintiffs to become victims of such bebavior and 10 be in jeopardy of
losing their real property through unlawful non- Jjudicial foreclosure,

55.  Plaintiffs have clear legal rights to seek temporary and permanent mjuncnve relief as

\O(X)\IO\U’IAOJN

Plaintiffs have legal rights to their real pr opcr’ry and as Defendants are without any satisfying and

10 ncccssary legal standing to institute a foreclosure, are seeking, to take possession, custody, and
11 control of Plaintiffs’ real property and ultimately remove the Plaintiffs from their home/real
12
property.
13
14 56. Plaintiffs have no adequate remedy at law to redress the harm complained of, and the

15 || sale of the Plaintiff’s property, under the circumstances of record, is contrary to equity and good

16 || conscience in that such sale is being instituted by Defendants who have no legal standing to
17 || institute or maintain the non-judicial foreclosure.

18, 57. The specific facts set forth in this Complaint demonstrates that unless an anUDCtIVC

19
relief temporary Is granted against Defendants from removing Plaintiffs from their real properties
20

during the pendency of this lawsuit, Plamtxffs will suffer irreparable i mjury, loss, and damage of
21

22 her real properties and eviction therefrom. The threatened injury to Plaintiff's properties and

23 || personal rights cannot be compensated for by an ordinary damage award in that Plaintiffs real
24 || properties are unique.

25 58.
26

Under the circumstances where the unlawful non-judicial foreclosure sale has occun'ed

and Defendants are threatening to remove Plaintiffs from their property, irreparable loss to
27

Plaintiffs will result if the Injunctive Relief requested herein is not granted immediately.
28 :
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1 59. As Defendants has no legal standing to institute or maintain a foreclosure of the

2 Property, there is no harm to said Defendant with the granting of the requested relief, and any

3 claimed harm is substantially outweighed by the irreparable harm to the Plaintiffs if the relief

! requested herein is not granted.

z 60. The granting of the relief requested herein is in the public interest, as the consuming

7 public, ipcluding Plaintiffs, will continue to be harmed by the illegal and unlawful conduct of the

8 Defendants if the relief requested herein is not granted.

9 ’ 61. Under the circumstances where there ié no harm to Defendant with the granting of the
10 requested relief, no bond should be required as a prerequisite to the granting of the relief requested
1 herein as there are no costs or other damages which could be contemplated on the part of
z Defendants with the granting of the requested relief for which a bond would otherwise be
14 |[mecessary.

15

16 || WHEREFORE, Plaintiffs respectfully request that this Court immediately take jurisdiction of

17 || this matter and enter an Order granting temporary and permanent injunctive relief expressly

18 precluding Defendants, FIRST AMERICAN TITLE INSURANCE COMPANY, WELLS

19 FARGO BANK, N.A,, as Servicing Agent for HSBC BANK USA, National Association as

jf Trustee for Wells Fargo Asset Securities Corporation, Mortgagf_: —Pass Through Certificates,

22 Series 2006-AR18, WELLS FARGO BANK, N.A and their agents and assigns, from enforcing the
23 || non-judicial foreclosure and from removin g Plaintiffs from their real property during the pendency
24 || of this action.

25y

26

27

28

15

EXHIBIT C - Page 15

90 Exhibit A - Page 95



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 91 of 218

1] THIRD CAUSEOF ACTION

2 (PREDATORY LENDING PRACTICES)

3 (Against all Defendants)

4

5 62. Plaintiffs re- -allege and i mcoxporate by reference all preceding paragraphs as though
6 fully set forth herein.

7 63. Plaintiffs are informed and believes, and based thereon alleges that Defendants,

: WELLS FARGO BANK, N.A., and each of the Defendants, have collaborated to engage and

" engaged in predatory lending practices with respect to Plaintiffs in violation Business and

11 || Professions Code §17200 and as Predatory Lending as defined in American Financial Services

12 || Assn. v. City of Oakland (2005)34 Cal.4th 1239,

13 64. Plaintiffs are informed and believes, and based thereon alleges that the statutory

14 violations and unlawful actions or practices of Defendants as alleged in this Complaint constitute
15 unlawful business acts and practices within the meaning of California Business and Professions
j: Code § 17200 et seq.

18 65. Plaintiffs allege that, on or about March 1 1,2011, WELLS FARGO BANK,

19 || unlawfully issued a purported assignment of deed of trust and purported to transfer and convey all
20 || beneficial interest in Plaintiffs’ real property, to HSBC BANK, USA, National ASSOCIATION

21 || AS Trustee for WELLS FARGO Asset Securities Corporation, Mortgage Pass~Through

22 Certlﬁcates Series 2006-ARI 8. (Plaintiffs’ Exhibit “B"), Plamtlffs allege that, the assignment
2 of deed of trust'is void and of no force and effect because WELLS FARGO BANK, and the

j: remaining foreclosing Defendants recorded fraudulent real estate documents when they

26 || vnlawfully recorded the purported assignment of deed of trust under Plaintiffs’ Note and deed of
27 {| Trust.

28
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1 66. Plamuffs allege that onor about May 17, 2016, without notlce to Plaintiffs, Defendant
2 ||WELLS FARGO BANK, N.A,, acting as a purported Servicing Agent for HSBC BANK USA,
3 National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage —Pass
4 Through Certificates, Series 2006-AR | 8, unlawfully substituted FIRST AMERICAN TITLE
z INSURANCE COMPANY, as trustee under the deed of trust executed by Plaintiffs. (Plaintiffs’
) Exhibit “C”). Plaintiffs allege, that the substitution of trustee is void and that, FIRST |
8 || AMERICAN TITLE INSURANCE COMPANY is not a duly appointed trustee. Plaintiffs allege
9 || that this void substitution of trustee formed the basis for unlawfully recording of the Notice of
10 /I Default and the Notice of Trustee’s sale.
11 67. Plaintiffs allege that, on or about 05/18/2016, Defendant FIRST AMERICAN TITLE
2 INSURANCE COMPANY, unlawfully recorded the “NOTICE OF DEFAULT AND ELECTION
Ij |} TO SELL UNDER THE DEED OF TRUST” of Plaintiffs’ rea} property in the Official Records of
15 || the County of Alameda Recorder’s office. (Plaintiffs’ Exhibit “D”). Plaintiffs are informed
16 || and believe, and thereon allege that, the notice of default is false because it fails to accurately
17 || depict the amount of Plaintiffs indebtedness if any.
18 68. Plaintiffs further allege that the Notice of Default is void because, prior to FIRST
19 AMERICAN TITLE INSURANCE COMPANY recording the Notice of Default, neither the Loan
: Servicer nor the Lender contacted Plaintiffs in person or by telephone to discuss option of
22 avoiding foreclosure as required by the California Homeowner Bill of Rights.
23 69. Said unlawful business acts and practices include-Defendants’ failure to comply
24 | with statutory disclosure requirements under the R(;senthal Fair Debt Collection Practices Act.
25 70. Plaintiffs alleges that Defe.ndants’ misconduct, as alleged herein, has given them
26 an unfair competitive advantage over their competitors in that, had they complied with theif
27 obligations, Plaintiffs and other similarly situated homeowners might have obtained financing
28
17
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1 {| from another lender on better and fair terms.

2 71. Plaintiffs alleges that as a direct and proximate result of Defendants’ actions, they
3 have prospered at Plaintiffs’ expense and benefited from collecting mortgage payments and
4 || potentially foreclosing on Plaintiffs’ property.
Z 72. Plaintiffs are further informed and believes, and based thereon alleges that
7 || Defendants, and each of them, have engaged in additional violations of the aforementioned
8 || statutes, the specifics of which aré unknown, but which are subject to dis:covery and with respect
9 || to which specifics will be alleged by amendment to this Complain.t when ascertained.
10
11
12 WHEREFORE, Plaintiffs are entitled to equitable relief, including, restitution, and disgorgement
13 of all profits obtained by Defendants by virtue of their misconduct.
14
15
16 FOURTH CAUSE OF ACTION
17 (VIOLATION OF CALIFORNIA B&P CODE § 17200 ET SEQ)
18 (Against all Defendants)
19
20 73. Plaintiffs re-allege and incorporate by reference all preceding paragraphs as though

21 || fully set forth herein.
22 74. Plaintiffs are informed and believes and thereon alleges that beginning as early as

23 2006, and continuing to the present time, Defendants, FIRST AMERICAN TITLE INSURANCE
24 || COMPANY, WELLS FARGO BANK, N.A., as Servicing Agent for HSBC BANK USA,
25
26
27
28 unfair competition as defined by Business and Professions Code §17200, by engaging in the acts

National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage -Pass

Through Certificates, Series 2006-AR1 8, WELLS FARGO BANK, N.A are liable for acts of

18 -
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1 ilas dcséribed above; namely, Defendants’ policies and practices aescﬁbed above violatg all .the
2 || statutes as previously listed and California Civil Code §1709, and consequently constitute
3 unlawful business acts or practices within the meaning of Business and Professions Code §17200.
¢ 75. In determining whether a business act or practice is unfair, the court weighs the utility of
Z the conduct of Lender and Trustee against the gravity of the harm to the Plaintiff. Trustee and
" Lender misled Plaintiff and the Department of Corporations by representing to them that there is a
8 ||loan modification program available to those, like Plaintiff, whoée homes are in danger of
9 || foreclosure. Trustee and Lender also misled Plaintiff by representing to them that the foreclosure
10 process would be delayed during the loan modification process.
11 76. The actions of Defendants, and each of them, in filing the fraudulently Deceptive Notice of
:z Default and without complying with Civil Code Sections 2932.5, 2924, 2923.5 and 2923.6 have
l;t misled Plaintiff and similarly situated persm;s into believing their mortgage is in default and that
15 || actual applying for or continuing with the modification process would prevent the foreclosure
16 || proceedings. This was done intentionally unféirly and, misleading, and fraudulent. Trustee had no
17 | {right to file a Notice of Default until complete compliance with Civil Code Section 2932.5,
18 112923.5, 2923.6 and 2924,
19 77. Plaintiffs allege that, on or about Mafch 11,2011, WELLS FARGO BANK,
2{: unlawfully issued a purported assignment of deed of trust and purported to transfer and convey all
2 beneficial interest in Plaintiffs’ real property, to HSBC BANK, USA, National ASSOCIATION
23 || AS Trustee for WELLS FARGO Asset Securities Corporation, Mortgage Pass-Through
24 || Certificates, Series 2006-AR18. (Plaintiffs’ Exhibit “B”). Plaintiffs allege that, the assignment
25 || of deed of trust is void and of no force and effect because WELLS FARGO BANK, and the
26 remaining foreclosing Defendants recorded fraudulent real estate documents when they
27
28
19
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1 |{unlawfully recorded the purportéd assignment of deed of trust under Plaintiffs’ Note and deed of
2 || Trust. | | |
3 78. Plaintiffs allege that, on or about May 17, 2016, without notice to Plaintiffs, Defendant,
4 WELLS FARGO BANK, N.A., acting as a purported Servicing Agent for HSBC BANK USA,
z National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage —Pass
7 Through Certificates, Series 2006-AR18, unlawfully substituted FIRST AMERICAN TITLE
8 || INSURANCE COMPANY, as trustee under the deed of trust executed by Plaintiffs. (Plaintiffs’
9 || Exhibit “C”). Plaintiffs allege, that the substitution of trustee is void and that, FIRST
10 | AMERICAN TITLE INSURANCE COMPANY is nof a duly appointed trustee. Plaintiffs allege
1 that this void substitution of trustee formed the basis for unlawfully recording of the Notice of
Z Default and the Notice of Trustee’s sale.
14 79. Plaintiffs allege that, on or about 05/1 8/2016, Defendant FIRST AMERICAN TITLE
15 ||INSURANCE COMPANY, unlawfully recorded the “NOTICE OF DEFAULT AND ELECTION
16 || TO SELL UNDER THE DEED OF TRUST” of Plaintiffs’ real property in the Official Records of
17 || the County of Alameda Recorder’s office. (Plaintiffs’ Exhibit “D*). Plaintiffs-are informed
18 and believe, and thereon allége that, the notice of default is false because it fails to accurately
19 depict the amount of Plaintiffs indebtedness if any.
i(l) 80. Plaintiffs further allege that, the Notice of Default is void because, prior to FIRST
2 AMERICAN TITLE INSURANCE COMPANY recording the Notice of Default, neither the Loan
-23 || Servicer nor the Lender contacted Plaintiffs in person or by telephone to discuss option of
24 {1 avoiding foreclosure as required by the California Homeowner Bill of Rights.
25 81. Said unlawful business acts and practices include Defendants’ failure to comply
26 with statutory disclésure requirements under the Rosenthal Fair Debt Collection Practices Act.
2; 82, Plaintiffs alleges that Defendants’ misconduct, as alleged herein, has given them
2
20
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St

én unfair competitive advanfage over their competitors fn that, had they complied \x;ith their
obligations, Plaintiffs and other similarly situated hémeowners might have oBt;;ined financing
from anotber lender on better and fair terms.

83. Trustee and Lender had no right t6 try to sell the Subject Property while there was a
tainted, fraudulent Notice of Default. The harm to Plaintiff and to members of the general public
outweighs the utility of the policy and practices of Trustee and Lender consequently constitute an

unlawful business act of practice within the meaning of Business and Professions Code §17200.

=T - - T 7 D - N FU R

84.  Further, the foregoing conduct threatens an incipient violation of a consumer

10 law, including or violates thé policy or spirit of such law or otherwise significantly threatens or

1 harms competition. Trustee's practices described above are likely to mislead the general public,

z and therefore, constitute a fraudulent business act of practice within the meaning of Business and
14 Professions Code §17200. The unfair, unlawful, and fraudulent business practices and false and

15 mis]eading advertising of Trustee and Lender present a continuing threat to members of public in
16 || that other consumers will be defrauded into closing on similar fraudulent loans. Plaintiff and other
17 || members of the general public have no other adequate remedy of law.

18 85. The misrepresentations by Trustee and Lender consisted of failure to disclose and

B to investigate as described above with intent to induce Plaintiff to obligate themselves on the Loan
?1] in reliance on the integrity of Lcnder. }

2 86. As an unsophisticated customer, Plaintiff could not have discovered the true nature of the
93 || material facts on their own.

24 87. The acc;uracy of the representations of Trustee and Lender is imppl‘cant in enabling

25 || consumers such as Piaintiff to compare market lenders in order to make informed decisions

26 reg;rding lending transactions such as a loan described herein.

2; 88. Plaintiff's reliance on Trustee and Lender was a substantial factor in causing the harm

2

21

EXHIBIT C - Page 21

96 Exhibit A - Page 101



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 97 of 218

1 || Plaintiff suffered.

89. Trustee and Lender conspired and agreed to commit the above-mentioned fraud.

90. As a proximate result of the fraud and non-compliance with state foreclosure laws and the
terms of the Deed of Trust by Trustee and Lender Trustee dispossessed Plaintiff and took
Plaintiff’s home in a foreclosure salé and caused Plaintiff to suffer injury to credit standing in an

amount to be determined at trial.

0 N A A W N

91..The conduct of Trustee and Lender was fraudulent within the meaning of California

9 1| Civil Code §3294(c)(3), and by virtue thereof Plaintiff is entitled to an award of punitive damageé

10 1in an amount sufficient to punish and make an example of Trustee and Lender.

11
92. Plaintiff is an unsophisticated customer whose reliance upon Lender and Trustee was
12
reasonable and consistent with the intent of the Legislative, the purpose of California Civil Code
13
14 §1572, enacted in 1872 and designed to assist and protect consumers similarly situated with

15 || Plaintiff in this action.
16 93. Plaintiff alleges that as a result Defendants’ [supra] violations of California Business &
17 | Professions Code section 17200, Plaintiff has been damaged in the following ways: (1) multiple

18 parties may seek to enforce his debt obligation against Plaintiff; (2) the title to Plaintiff’s real

19

property has been clouded and its salability has been rendered unmarketable, as any buyer of
20

Plaintiff’s home will find themselves in legal limbo, unable to know whether they can safely buy
21

22 Plaintiff’s home or get title insurance; (3) Plaintiff is unable to determine whether the monthly
23 || mortgage payments has been sent to the right party; (4) Plaintiffs credit and credit score have
24 || been damaged; and (5) Plaintiff has expended significant funds to cover the cost of this litigation.

25 94. As a result of the aforementioned acts. Plaintiff has lost money or property and suffered

26 injury in fact. Lender received and continues to hold the money of Plaintiff and other members of
27

the public who have fallen victim to the schemes of Lender and Trustee.
28 :
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1 FIFTH CAUSE OF ACTION

2 (CONSTRUCTIVE FRAUD)

3 (Against all Defendants)

4 95. Plaintiffs re-alleges and incorporates by reference all preceding paragraphs as

2 though fully set forth herein. |

7 96. Plaintiffs, are and at all times herein mention is the rightful owner of the subject property

8 || located at 4908 Stoneridge Court, Oakland, CA 94605,

9 97. Plaintiffs and each of them is, the. original Trustor uhder the Deed of Trust which secured

10 the property and recorded in the official records of Alameda County, California.
11 98. Plaintiffs are informed and believe and thereon alleges that Defendants, FIRST
| 1:. AMERICAN TITLE INSURANCE COMPANY, WELLS FARGO BANK, N.A,, as Servicing
; Agent for HSBC BANK USA, National Association as Trustee for Wells Fargo Asset Securities
15 || Corporation, Mortgage —Pass Through Certificates, Series 2006-AR18, WELLS FARGO BANK,
16 || N.A and each of them claim an interest in the property adverse to Plaintiff herein by false
17 || misrepresentation.
18 99. Plaintiffs allege that, on or about March 11,2011, WELLS FARGO BANK,
1 unlawfully issued a purported assignment of deed of trust and purported to transfer and convey all
2(1) beneficial interegt in Plaintiffs’ real property, to HSBC BANK, USA, National ASSOCIATION
29 AS Trustee for WELLS FARGO Asset Securities Corporation, Mortgage Pass-Through
23 || Certificates, Series 2006-AR18. (Plaintiffs’ Exhibit “B”). Plaintiffs allege that, the assignment
24 || of deed of trust is void and of no force and effect because WELLS FARGO BANK, and the
25 || remaining foreclosing Defendants recorded fraudulent real estate documents when they
2 unlawfully recorded the purported assignment of deed of trust under Plaintiffs’ Note and deed of
7 Trust. |
28
23
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1 100, Plaintiffs allege that, on or about May 17, 2016, without notice to Plaintiffs,

2 || Defendant, WELLS FARGO BANK, N.A., acting as a purported Servicing Agent for HSBC
3 BANK USA, National Association as Trustee for Wells Fargo Asset Securities Corporation,
4 Mortgage —Pass Through Certificates, Series 2006-AR 18, unlawfully substituted FIRST
Z AMERICAN TITLE INSURANCE COMPANY, as trustee under the deed of trust executed by
" Plaintiffs. (Plaintiffs’ Exhibit “C”). Plaintiffs allege, that the substitution of trustee is void and
g || that, FIRST AMERICAN TITLE INSURANCE COMPANY is not a duly appointed trustee.
9 Plaintiffs allege that this void substitution of trustee formed the basis for unlawfully recording of
10 1} the Notice of Default and the Notice of Trustee’s sale.
1 101. Plaintiffs allege that, on or about 05/18/2016, Defendant FIRST AMERICAN
2 TITLE H\ISURANCE COMPANY, unlawfully recorded the “NOTICE OF DEFAULT AND
ii ELECTION TO SELL UNDER THE DEED OF TRUST” of Plaintiffs’ r@al property in the.

15 Official Records of the County of Alameda Recorder’s office. (Plaintiffs’ Exhibit “D*),
16 || Plaintiffs are informed and believe, and thereon allege that, the notice of default is false because it

17 || fails to accurately depict the amount of Plaintiffs indebtedness if any.

13 102. Plaintiffs further allege that, the Notice of Default is void because, prior to FIRST
19

AMERICAN TITLE INSURANCE COMPANY recording the Notice of Default, neither the Loan
20

Servicer nor the Lender contacted Plaintiffs in person or by telephone to discuss option of

22 avoiding foreclosure as required by the California Homeowner Bill of Rights.
23 103.  Said unlawful business acts and practices include Defendants® failure to comply

24 || with statutory disclosure requirements under the Rosenthal Fair Debt Collection Practices Act,

‘ 25 | 104.  Plaintiffs alleges that Defendants’ misconduct, as alleged herein, has given them
26 an unfair competitive advantage over their competitors in that, had they complied with their

27
obligations, Plaintiffs and other similarly situated homeowners might have obtained financing
28
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1 |} from another lender on better and fair terms.

2 105. Plaintiffs are informéd and believe and thereon aﬂeges that Defendants F IRST

3 AMERICAN TITLE INSURANCE COMPANY, WELLS FARGO BANK, N.A,, as Servicing

4 Agent for HSBC BANK USA, National Association as Trustee for Wells Fargo Asset Securities

: Corporation, Mortgage —Pass Through Certificates, Series 2006-AR18, and WELLS FARGO

7 BANK, N.A, in conspiracy with, each and all of the DOES Defendants entered into an agreement
8 || of peonage, and througli malicioué acts, duress, coercion and fraud, and through promulgating

9 || counterfeit securities, with respect to Plaintiff’s home in violation of California law, California.
10 1 Homeowner Bill of rights, violation of CCP § 2924 (a)(6), California Civil Code 2923 (a) (2) and
1 California Civil Code 2923.5 (g) (2) and other foreclosure laws. |
iz 106. Plaintiffs-are informed and believe and thereon alleges that Defendants, FIRST
.12 AMERICAN TITLE INSURANCE COMPANY, WELLS FARGO BANK, N..A., as Servicing

15 || Agent for HSBC BANK USA, National Association as Trustee for Wells Fargo Asset Securities
16 |{ Corporation, Mortgage —Pass Through Certificates, Series 2006-AR18, and WELLS FARGO

17 {|BANK, N.A are insured pursuance to insurance laws and at least one of the Defendants is a State

18 |l sured institution and has a duty of candor and a duty to cause harm to individual member of the
19 ) ' ‘
public.
20 .
107. Plaintiffs are informed and believe and thereon alleges that Defendant breached
o 21 :

22 this duty when it conspired with others implementing fraudulent assignments and securitization
23 || schemes to foreclose on Plaintiffs> Real Property.
24 108. Plaintiffs are informed and believe and thereon alleges that Defendants, FIRST

25 || AMERICAN TITLE INSURANCE COMPANY, WELLS FARGO BANK, N.A., as Servicing

26 Agent for HSBC BANK USA, National Association as Trustee for Wells Fargo Asset Securities
27

Corporation, Mortgage —Pass Through Certificates, Series 2006-AR18, and WELLS FARGO
28
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1 [| BANK, N.A had a fiduciary relationship with Plaintiff for which they conspired to breach. (CC §
2 1573; Schauer v. Mandarin Gems of Cal. Inc., (2005) 125 Cal. App. 4th 949, 961.). |
3 109. Plaintiffs are informed and believe and thereon alleges that Defendants conspired
4 with each of them and through false misrepresentation, concealment and nondisclosure of
Z assignment instrument in their zeal to induce reliance, justifiable reliance with the co-conspirators
7 |{to assert fraudulent claim and of Plaintiff real property. All Defendants individually, including
8 || DOE Defendants had knowledge of this falsity.
9 110. - As direct and proximate result of Defendants’ illegal foreclosure schemes,
10 || Plaintiffs have been harm and the extent of Plaintiffs’ injury will be determined by the jury at
u trial. (Philipson & Simon v. Gulsvig (2007) 154 Cal. App.4th 347, 363.)
12
13
14 SIXTH CAUSE OF ACTION
15 (FRAUD IN THE CONCEALMENT)
16 (Against all Defendants)
17 111 Plaintiffs re-alleges and incorporates by reference all preceding paragraphs as
18 though fully set forth herein. |
1 112, Plaintiffs are informed and believe that, Defendants, FIRST AMERICAN TITLE
2‘1] INSURANCE COMPANY, WELLS FARGO BANK, N.A., as Servicing Agent for HSBC BANK
29 USA, National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage ~
23 || Pass Through Certificates, Series 2006-AR18, and WELLS FARGO BANK, N.A,, concealed the
24 || fact that the Loans were securitized as well as the terms of the Securitization Agreements,
25 || including, infer alia: (1) Financial Incentives paid; (2) existence of Credit Enhancement
26 Agreements, and (3) existence of Acquisition Provisions. By concealing the securitization,
ZZ Defendant concealed the fact that Borrower's loan changed in character inasmuch as no single
2
26
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1 |{ party would hold the Note but rather the Notes would be included in a pool with other notes, split
2 |linto tranches, and multiple investors would effectively buy shares of the income stream from the
3 loans. Changing the character of the loan in this way had a xﬁaterially negative effect on Plaintiff
. 4 that was known by Defendant but not disclosed.
z 113. Defendants knew or should have known that had the truth been disclosed,
7 Plaintiffs would not have entered into the Loans.
8 114. | Defendants intended to induce Plaintiffs based on these misrepresentations and
9 || improper disclosures.
10 115, Plaintiffs’ reasonable feliance upon the misrepresentations was detrimental. But
1 for failure to disclose the true and material terms of the transaction, Plaintiffs could have been
iz alerted to issues of concern. Plaintiffs would have known of Defendants true intentions and
14 profits from the proposed risky loan. Plaintiffs would have known that the actions of Defendants
15 || would have an adverse effect on the valué of Plaintiffs’ home.
16 116, Plaintiffs are informed and believe that, Defendants, FIRST AMERICAN TITLE
17 || INSURANCE COMPANY, WELLS FARGO BANK, N.A,, as Servicing Agent for HSBC BANK.
18 USA, National Association as Trustee for Wells F argo Asset Securities Corporation, Mortgage ~
1 Pass Through Certificates, Series 2006-AR1 8, and WELLS FARGO BANK, N.A failure to
jl) disclose the material terms of the transaction induced Plaintiffs to enter into the loans and accept
» the Services as alleged herein.
23 117. Defendants were aware of t};e misrepresentations and profited from them.
24 118. As a direct and proximate result of the misrepresentations and concealment _
25 || Plaintiff was damaged in an amount to be proven at trial, including but not limited to costs of
26 Loan, damage to Plaintiff’s financial security, emotional distress, and Plaintiffs have inéurred
7 costs and attormey's fees.
28
27
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1 119. Defendants are guilty of malice, fraud and/or oppression. Defendants' actions

2 |l were malicious and done willfully in conscious disregard of the ﬁghts and safety of Plaintiffs in

3 that the actions were calculated to injure Plaintiffs. As such Plaintiffs are entitled to recover, in

4 addition to actual damages, punitive damages to punish Defendants and to deter them from

: engaging in future misconduct.

7

8 SEVENTH CAUSE OF ACTION

9 (FRAUD IN THE INDUCEMENT)
10 (Against all Defendants)
1 120. Plaintiffs re-allege and incorporate by reference all preceding paragraphs as
z though fully set forth herein. |
14 121. Plaintiffs allege that, Defendants, FIRST AMERICAN TITLE INSURANCE
1 5 COMPANY, and WELLS FARGO BANK, N.A., as Servicing Agent for HSBC BANK USA,
16 || National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage ~Pass
17 || Through Certificates, Series 2006-AR18, intentionally misrepresented to Plaintiffs those
18 || Defendants were entitled to exercise the power of sale provision contained in the Deed of Trust.
19 In fact, Defendants were not entitled to do so and have no legal, equitable, or actual beneficial
z(: interest whatsoever in the Property.
2 122. Plaintiffs allege that, Defendants, FIRST AMERICAN TITLE INSURANCE
23 || COMPANY, and WELLS FARGO BANK, N.A,, as Servicing Agent for HSBC BANK USA,
24 || National Association as Trustee for Weils Fargo Asset Securities Corporation, Mortgage —Pass
25 Through Certificates, Series 2006-AR18, misrepresented that they are the “holder and owner” of
26 the Note and the beneficiary of the Deed of Trust. However, this was not true and was a
2: misrepresentation of material fact. Documents state that the original lender allegedly sold the
2 .

28

EXHIBIT C - Page 28

103 Exhibit A - Page 108



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 104 of 218

1 || mortgage loan to FIRST AMERICAN TITLE INSURANCE COMPANY, and WELLS FARGO
2 BANK, N.A., as Servicing Agent for HSBC BANK USA, National Association as Trustee for
3 Wells Fargo Asset Securities Corporation, Mortgage —Pass Through Certificates, Series 2006-
4 ARI18, Defendants were attempting to collect on a debt to which they have no legal, equitable, or
: pecuniary interest in..This type of conduct is outragef)us. Defepdants are fraudulently foreclosing
4 |jon the Prvoperty which they have no monetary or pecuniary interest. This type of conduct is
§ || outrageous.
9 123. Defendants’ failure to disclose the material terms of the transaction induced
10 | Plaintiff to enter into the loans and accept the Services as alleged herein.
1 124, The material misrepresentations were made by Defendants with the intent to cause
i Plaintiff to reasonably rely on the misrepresentation in order to induce the Plaintiffs to rely on the
i4 misrepresentations and foreclosure on the Property. This material misrepresentation was made
15 || With the purpose of initiating the securitization process as illustrated above, in order to profit from
16 || the sale of the Property by selling the note to sponsors who then pool the note and sell it to
17 investofs.
18 125. Defendants were aware of the misrepresentations and profited from them.
19 126. As a direct and proximate result of the misreprelsentations and concealment,
Z(l) Plaintiffs were damaged in an amount to be pro?en at trial, including but not limited to coéts of
2 Loan, damage to Plaintiffs’ financial security, emotional distress, and Plaintiffs have incurred
23 || costs and attorney’s fees.
24 127. Defendants are guilty of malice, fraud and/or oppression. Defendants' actions
23 || were malicious and done willfully in conscious disregard of the rights and safety of Plaintiffs in
26 that the actions were calculated to injure Plaintiffs. As such Plaintiffs are entitled to recover, in
27
28
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1 || addition to actual damages, punitive damages to punish Defendants and to deter them from

2 engaging in future misconduct.
3
4
EIGHTH CAUSE OF ACTION
z (SLANDER OF TITLE)
" (Against all Defendants)
8 128. Plaintiffs re-allege and incorporate by reference all preceding paragraphs as though
9 || fully set forth herein.
10 129. Plaintiffs allege that, Defendants, FIRST AMERICAN TITLE INSURANCE
1 COMPANY, WELLS FARGO BANK, N.A ., as Servicing Agent for HSBC BANK USA,
iz National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage —Pass
14 Through Certificates, Serie§ 2006-AR18, and WELLS FARGO BANK, N.A., and each of them,

15 || disparaged Plaintiffs’ exclusive valid title by and through the preparing, posting, publishing, and
16 || recording of the documents previously described herein, including, but not limited to, the Notice

17 || of Default, Notice of Trustee's Sale, and Trustee's Deed.

18 130.  Plaintiffs allege that, on or about March 11, 2011, WELLS FARGO BANK,

1 unlawfully issued a purported assignment of deed of trust and purported to transfer and convey all
2(1) beneficial interest in Plaintiffs’ real property, to HSBC BANK, USA, National ASSOCIATION
2 AS Trustee for WELLS FARGO Aéset Securities Corporation, Mortgage Pass~T_hrdugh

23 || Certificates, Series 2006-AR18. (Plaintiffs’ Exhibit “B”). Plaintiffs allege that, the assigr_xment

24 || of deed.of trust is void and of no force and effect because WELLS FARGO BANK, and the

25 Hl remaining foreclosing Defendants recorded fraudulent real estate documents when they

26 unlawfully recorded the purported assignment of deed of trust under Plaintiffs® Note and deed of
27 ’

Trust.
28

30

EXHIBIT C - Page 30

105 Exhibit A - Page 110



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 106 of 218

1 131. Plaintiffs allege that, on or aBout May 17, 2016, withouf notice to Plaintiffs,
2 Defendant, WELLS FARGO BANK, N.A., acting as a purported Sérvicing Agent for HSBC |
3 BANK USA, National Association as Trustee for Wells Fargo Asset Securities Corporation,
_ ‘ Mortgage —Pass Through Certificates, Series 2006-AR18, unlawfully substituted FIRST
: AMERICAN TITLE INSURANCE COMPANY, as trustee under the deed of trust executed by
" Plaintiffs. (Plaintiffs’ Exhibit “C”). Plaintiffs allege, that the substitution of trustee is.void and
8 || that, FIRST AMERICAN TITLE INSURANCE COMPANY is not a duly appointed trustee.
9 || Plaintiffs allege that this void substitution of trustee formed the basis for unlawfully recording of
10 1| the Notice of Default and the No'éice of Trustee’s sale.
1 132. Plaintiffs é]lcgc that, on or about >05/ 18/2016, Defendant FIRST
z TITLE INSURANCE COMPANY, unlawfully.recorded the “NOTICE OF DEFAULT AND
14 ELECTION TO SELL UNDER THE DEED OF TRUST” of Plaintiffs’ real property in the
15 Official Records of the County of Alameda Recorder’s office. (Plaintiffs” Exhibit “D>),
16 || Plaintiffs are informed and believe, and thereon allege that, the notice of default is false because it
17 |} fails to accurately depict the amount of Plaintiffs indebtedness if any.
18 133. Plaintiffs further allege that, the Notice of Default is void because, prior to FIRST
19 AMERICAN TITLE INSURANCE COMPANY recording the Notice of Default, neither the Loan
z(: Servicer nor the Lender contactea Plaintiffs in person or by telephone to discuss option of
2 avoiding foreclosure as required by the California Homeowner Bill of Rights.
23 134, _Said unlawful business acts and practices include Defendants’ failure to comply
24 || with statutory disclosure requirements under the Rosenthal Fair Debt Collection Practices Act.
25 135, Plaintiffs a]l'egés that Defendants’ misconduct, as alleged herein, has given them
26 an unfair competitive advantage over their competitors in that, had they complied ‘with their
2: obligations, Plaintiffs and other similarly situated homeowners might have obtained financing
2 .
31
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1 || from another lender on better and fair terms.

2| 136, Plaintiffs allege that, Defendants, FIRST AMERICAN TITLE INSURANCE

3 COMPANY, WELLS FARGO BANK, N.A., as Servicing Agent for HSBC BANK USA,

4 National Association as Trustee for Wells Fargo Asset Securities Corporation, Mortgage —i’ass

Z Through Certificates, Series 2006-AR18, and WELLS FARGO BANK, N.A., and each of them,

7 knew or should have known that such documents were improper in that at the time of the

8 || execution and delivery of said documents, Defendants had no right, title, or interest in the

9 || Property. These documents were naturally and commonly to be interpreted as denying,
10 disparaging, and casting doubt upon Plaintiffs’ legal title to the Property. By posting, publishing,
11 and recording said documents, Defendants' disparagement of Plaintiff's legal title was made to the
1 public at large.
13
14 137. As a direct and proximate result of Defendants’ conduct in publishing these
15 || documents, Plaintiff’s title to the Property has been disparaged and slandered, and there is a cloud
16 || on Plaintiffs title, and Plaintiff has suffered, and continues to suffer, damages in an amount to be
17 | proved at trial.
18 138. As a further proximate result of Defendants' conduct, Plaintiffs have incurred
1 expenses in order to clear title to the Property. Moreover, these expenses are continuing, and
z(l) Plaintiff will incur additional charges for such purpose until the cloud on Plaintiff's title to the
2 propeﬁy has been removed. The amounts of future expenses and damages are not ascertaipable at
23 || this time.
24 139 . As a further direct and proximate result of Defendants' conduct, Plaintiffs have
25 || suffered humiliation, mental anguish, anxiety, depression, and emotional and physical distress,
26 resulting in the loss of sleep and other injuries to his and her health and well-being, and continues
2; to suffer such injuries on an ongoing basis. The amount of such damages shall be proven at trial.
2
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1 140. At the time that the false and disparaging documents were created and published
2 by the Defendants, Defendants knew the documents were false and created and published them
3 with the malicious intent to injure Plaintiff and deprive them of their exclusive right, title, and
A interest in the Property, and to obtain the Property for their own use by untawful means.
Z 141. The conduct of the Defendants in publishing the documents described above was
- fraudulent, oppressive, and malicious. Therefore, Plaintiffs are entitled to an award of punitive
8 |{damages in an amount sufficient to punish Defendants for their malicious conduct and deter such
9 |{misconduct in the future.
10
= NINTH CAUSE OF ACTION
2 | (QUIET TITLE)
13
14 (Against all Defendants)
15 142. Plaintiffs re-allege and incorporate by reference allll preceding paragraphs as though
16 || fully set forth herein.
17 143, All Defendants named herein claim an interest énd estate in the property adverse to
18 plaintiffs in that defendants asserts that they are the owner of the note secured by the deed of trust
19 to the property the subject of this suit.
i: 144. . ALL the above named Defendants claims an interest and estate in the property
2 adverse to plaintiffs in that defendants asserts that they are the owner of deed of trust securing the
23 || note to the property the subject of this suit.
24 145. The claims of all defendants are without any right whatsoever, and defendants have
25 ||noright, estate, title, lien or interest in or to the property, or any part of the propérty.
26 146. . The claim of all defendants herein named, and each of them, claim some estate,
o right, title, lien or interest in or to the property adverse to plaintiff's title, and these claims
28
33
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1 || constitute a cloud on plaintiff's title to the property.

2 147, Plaintiffs, therefore, allege, upon information and belief, that none of the parties to
3 neither the securitization transaction, nor any of the Defendants in this case, hold a petfected and
4 secured claim in the Property; and that all Defendants are estopped and precluded from asserting
z an unsecuréd claim against Plaintiffs real property.
7 148. Plaintiffs request the decree permanently enjoin defendants, and each of them, and
g || all persons claiming under them, from asserting.any adverse claim to plaintiff's title to the
9 || property.

10 149. Plaintiffs request the court award the plaintiffs costs of this action, and such other

1 relief as the court may deem proper.

12

13 TENTH CAUSE OF ACTION

14 (DECLARATORY RELIEF)

15 (Against all Defendants)

16

17 - 150.  Plaintiffs re-allege and incorporate by reference all preéeding paragraphs as though

18 ﬁllly set forth herein.

1 151. An actual controversy has arisen and now exists between Plaintiffs and Defendants

i(l) éonéeming their respective rights and duties regarding the Note and Trust Deed.

2 152. Plaintiffs contend that pursuant to the Loans, Defendants, FIRST AMERICAN

23 || TITLE INSURANCE COMPANY, WELLS FARGO BANK, N.A., as Servicing Agent for HSBC
24 || BANK USA, National Association as Trustee for Wells Fargo Asset Securities Corporation,

25 || Mortgage —Pass Through Certificates, Series 2006-AR18, and WELLS FARGO BANK, N.A.,

26 and each of them, do not have authority to commence the non-judicial foreclose Plaintiffs’ real

27 ‘
property.

28 |-
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153. Plaiﬁtiffs are informcd and believes and u'pon that basis alleges that Defendants
dispute Plaintiffs’ contention and 'instead contend they may properly foreclose ﬁpon the Property.

154. Plaintiffs therefore request a judicial determination of the rights, obligations and
interest of the parties with regard to the Property, and such determination is necessary and
appropriate at this time under the circumstances so that all parties may ascertain and know their
rights, obligations and interests with regard to the Property.

155. Plaintiffs request a determination of the validity of the Trust Deeds as of the date
the Notes were assigned without a concurrent assignation of the underlying Trust Deeds.

156. Plaintiffs request a determination of the validity of the NOD (N otice of Default).

157. Plaintiffs request a determination of whether any Defendants have authority to

foreclose on the Property.

158. Plaintiffs request all adverse claims to the real property must be determined by a
decree of this court.
159. Plaintiffs request the decree declare and adjudge that plaintiff is entitled to the

exclusive possession of the property.
- 160. Plaintiffs request the decree declare and adjudge that plaintiffs owns in fee simple,
and is entitled to the quiet and peaceful possession of, the above-described real property.
161. Plaintiffs request the decree declare and adjudge that defendants, and each of
them, and all persons claiming under them, have no estate, right, title, lien, or interest in or to the

real property or any part of the property.

ELEVENTH CAUSE OF ACTION.
(RECISSION)

(Against Defendant WELLS FARGO BANK, N.A.,)

162. Plaintiffs re-alleges and incorporate by reference all preceding paragraphs as though

35
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1 || fully set forth herein.

2 163.  Plaintiff alleges that, any applicable statutes of limitations have been tolled by the
2| y ap
3 Defendants’ continuing, fraud, knowing, and active concealment of the facts alleged herein.
4
Despite exercising reasonable diligence, Plaintiff could not have discovered, and did not discover,
5
p and was prevented from discovering, the wrongdoing complained of herein.
7 164.  Plaintiffs are entitled to rescind the loan and all accompanying loan documents for all
g || of the foregoing reasons: 1) Violation of California Homeowner Bill of Rights 2) Failure to
provide a Mortgage Loan Origination Agreement; 3) Fraudulent Concealment; 4) Fraudulent
10 |} ;nducement; 5) failure to abide by the PSA; 6) making illegal or fraudulent transfers of the note
1 and deed of trust; and 5) Public Policy Grounds, each of which provides independent grounds for
12 ‘
relief.
13
1 165.  Plaintiffs allege that under the circumstance where Plaintiff just discovered

15 || Defendant’s in 2015, and where Defendant misrepresented and concealed material facts of the
16 ||1oan, Plaintiffs have the right to rescind the contact which secured the loan. The pixblic interest
17 |} would be prejudiced by permitting the alleged contract to stand; such action would regard an

18 unscrupulous lender.

19
166.  As a proximate result of Defendants’ actions, Plaintiff have been damaged in an
20 _
amount not yet ascertained, to be proven at trial.
21
22

53 || WHEREFORE, Plaintiffs pray for rescission of the stated loan in its entirety.

24

25
26 . DEMAND FOR JURY TRIAL

27 {| WHEREFORE, Plaintiffs request for Jury Trial on all causes of action.

28
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1 PRAYER FOR RELIEF
2
3 WHEREFORE, Plaintiffs, ask for the following for each Cause of Action to be awarded:
4 .
S {a) For Treble Damages for wiliful violation of California procedural statutes;
6 (t) For Compensatory Damages in an amount to be determined by proof at trial;
. {¢) For Special Damages in an amount to be determined by proof at trial;
g (d) For General Damages in an amount to be determined by proof at trial;
(&) For Punitive Damages as allowed by law;
? (f) For Restitution as allowed by law,
10 {g) For Attomney’s Fees and Costs of this action;
11
12 > !
13 {| Dated: b/ 3% / 21 Dalcd:,_pz_';__a_'_«zf_m B}
14
15 .
16‘ . :.\ ey
R | P Y
JOSEPH R WYMAN ‘ LIJA D WYMAN / /
18 || Plaintifi' In Pro Per - Plaimiff In Pro P¢
19
20 |
21
22
23
24
25
26
27
28
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- Case 3:16-cv-07079-WHA Document 33 Filed 04/27/17 Page 1 of 6
]
2
3
4
5
6 IN THE UNITED STATES DISTRICT COURT
7
FOR THE NORTHERN DISTRICT OF CALIFORNIA
8
9
'l JOSEPHR. WYMAN, LISA D. WYMAN,
I Plaintiffs, No. C 16-07079 WHA
12 v,
13| FIRST AMERICAN TITLE INSURANCE ORDER GRANTING
14| COMPANY, WELLS FARGO BANK, N.A., MOTION TO DISMISS
as Trustee for Wells Fargo Asset Securities
15 || Corporation, Mortgage-Pass Through
Certificates, Serics 2006-AR18, WELLS
16| FARGO BANK,N.A., and DOES | through
35, inclusive,
17 .
Defendants,
18 /
19 INTRODUCTION
20 In this wrongful foreclosure action, a bank defendant moves to dismiss all claims asserted
21 against it in pro se plaintiffs’ amended complaint. For the reasons stated below, the motion is
22 GRANTED.
23 STATEMENT
24 In 2006, pro se plaintiffs Joseph Wyman and Lisa Wyman recorded a mortgage loan in
25 the amount of §704,000 from defendant Wells Fargo Bank secured by a deed of trust on real
26 property in Oakland (RIN, Exhs. A, B). The deed as recorded identified Wells Fargo as the
27 beneficiary, third-party F idelity Nationa! Title Insurance Company as the frustee, and plaintiffs
28 as the borrowers (RIN, Exh. B).
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1 In April 2011, Wells Fargo recorded an assignment of the deed of trust to transfer
2| and convey the beneficial interest in the residence to third-party HSBC Bank USA,N.A., in
3| its capacity as trustee of a securitized trust, Wells Fargo remained the servicing agent (RJN,
41 Exh. Q).
S In 2012, Wells Fargo recorded a modification to plaintiffs’ loan (RIN, Exh. D).
. 6] OnMay17, 2016, Wells Fargo recorded a substitution of trustee that changed the trustee for
7| the loan from Fidelity to First American Title Insurance Company (RJN, Exh. E). On May 20,
8| 2016, a notice of default was recorded, the rescission of which was recorded shertly after (RJN,
914 Exhs.F,G).
10 On November 17, 2016, Wells Fargo recorded a substitution of trustee, substituting Clear
I Recon Corporation for First American (RIN, Exh. H). On the same day, Clear Recon, in its
12 capacity as the appointed substituted trustee, recorded a new notice of default noting plaintiffs®
13 default on the loan in the amount of $45,791.84 as of November 14,2016 (RIN, Exh. I).
14 To date, no trustee’s sale has occurred. ‘Plaintiffs have not indicated that they are ready
ISl to tender the unpaid portion of the loan,
16 In November 2016, before Wells Fargo substituted Clear Recon as trustee (but after
I7[ First American rescinded the first notice of default), plaintiffs commenced this action in
18 it Alameda County Superior Court. Plaintiffs’ theory was and remains that Wells Fargo lacks
19 beneficial interest in the deed. In December 2016, defendant Wells Fargo removed the action 1o
20 I federal court here in San Francisco based on diversity jurisdiction (Dkt. No. 1). Following oral
T 21| argument, this Court granted Wells Fargo’s motion to dismiss, holding that plaintiffs lacked
221 standing to challenge Wells Fargo’s right to foreclose and that plaintiffs’ claims are moot.
23 || The Court allowed plaintiffs to amend the complaint, requesting a redlined copy to highlight
241 the changes (Dkt. No. 26). Plaintiffs filed their first amended complaint, but failed 10 provide
25 ) the requested redlined copy (Dkt. No. 28).
26 Wells Fargo now moves to dismiss the amended complaint (Dkt. No. 29). This order
27| follows full briefing and oral argument.
28
2
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I ANALYSIS

2 Plaintiffs seek to rescind “the loan and all accompanying loan documents” and to

3 permanently prevent the foreclosure of the subject property by challenging Well Fargo’s

41 standing to foreclose (Amd. Compl. 14/ 50-52, 148, 164). In addition, plaintiffs assert claims

5| for predatory lending, violations of the Homeowner’s Bill of Rights and the Business and

6| Professions Code Section 17200 for unfair, unlawful and fraudulent business practices,

7| constructive fraud, fraud in concealment and fraud in the inducement all relating to Wells

- 8} Fargo's alleged securitization of the loan. In their initial complaint, plaintiffs’ anchored their

9| claims in the allegation that the March 2011 assignment of the deed of trust to HSBC Bank was
L0 unlawfully recorded so that it therefore was “void and of no force and effect,” that the May 2016
11 substitution of trustee from Fidelity to First American was void, and that the May 2016 notice
121 of default was “unlawfully recorded” (Compl. Y 13-16). In their amended complaint, plaintiffs
I3 ]I shift gears and contend that the gravamen of their claim to set aside any notice of trustee’s sale is
14 | predicated on the alleged violation of the California Homeowner Bill of Rights (Amd. Comp!.
15] 93).
16 To survive a motion to dismiss, a complaint must contain sufficient factual matter,
17| accepted as true, to state a claim to relief that is plausible on its face. Asherofi v. Igbal, 556 U.S.
18] 662,678 (2009). A claim is facially plausible when there are sufficient factual allegations to
191 draw a reasonable inference that the defendant is liable for the conduct alleged. While a court
20 | “must take all of the factual allegations in the complaint as true,” it is “not bound to accept as
21| true a legal conclusion couched as a factual allegation.™ /d. at 1949-50 {(quoting Bell Atl.
22 Corp. v. Twombly, 550 U.S. 544, 555 (2007)) (internal quotation marks omitted). *[Clonclusory
23 || allegations of law and unwarranted inferences are insufficient to defeat a motion to dismiss for
24 it failure to state a claim.” Epstein v, Wash. Energy Co., 83 F.3d 1136, 1140 (9th Cir. 1996)
25| (citation omitted).
26 As to plaintiffs’ claims for fraud, a court may dismiss these claims when the allegations
27| fail to satisfy Rule 9(b)'s heightened pleading requirements, which require a party to “state with
28
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particularity the circumstances constituting fraud.” Vess v. Ciba-Geigy Corp. US4, 317 F. 3d
1097, 1107 (9th Cir. 2003).

Wells Fargo seeks judicial notice of various public records of transactions with plaintiffs,
In considering a motion to dismiss, Judicial notice of the full text of documents referenced in a
complaint is proper. No, 84 Employer-Teamster Joint Council Pension T rust Fund v, Am. W,
Holding Corp., 320 F.3d 920, 925 (9th Cir. 2003). Rule 201 of the Federal Rules of Evidence
permits a court to take judicial notice of adjudicative facts that are “not subject to reasonable
dispute” because they are “generally known” or can be “accurately and readily determined from
sources whose accuracy cannot reasonably be questioned.” Accordingly, documents referenced
in plaintiffs® amended complaint and the public land records in support of Well Fargo’s motion
to dismiss are the proper subjects of judicial notice and will be considered in the disposition of
this motion,

Plaintiffs’ eleven amended claims are all based either on vague defects during the loan’s
assignment and securitization and/or unspecified unlawfulness of the pre-foreclosure documents.

All claims are dismissed for the following reasons.

1. PLAINTIFFS FAIL TO CURE MOOTNESS.

The prior order dismissed all claims based on the May 2016 notice of default and the
corresponding substitution of trustee as moot inasmuch as the notice, as well as the substitution,
were rescinded or substituted.

Despite the fact that plaintiffs could have easily fixed this problem by repleading their
claims to include the newly recorded November 201 6 notice of default, plaintiffs continue to
base their claims for the requested relief in part on the “unlawfully recorded” May 2016 notice
of default as well as the May 2016 substitution of trustee (Compl. 9116, 29, 61; Amd, Compl.
14 51, 66, 76, 100, 13 I). As stated in this Court’s prior order, since the May 2016 notice of
default, as well as the substitution of trustee were rescinded or substituted, plaintiffs’ claims

based on these documents are dismissed as moot (Dkt. No. 26 at 4).
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i 2. PLAINTIFFS’ CLAIMS OF VIOLATIONS
OF THE HOMEOWNER’S BILL OF RIGHTS FAIL.
? The prior order dismissed all claims of violations of the Homeowner's Bill of Rights
’ based on the May 2016 notice of default as moot. Plaintiffs nevertheless continue to contend
* that Wells Fargo violated the Homeowner's Bill of Rights because Wells Fargo failed to comply
’ with the express requirements of Section 2923.55 of the California Civil Code which requires
° Wells Fargo to contact or diligently attempt to contact plaintiffs prior to recording a notice of
’ default (Compl. §30; Amd. Compl. § 32). Even though the amended complaint fails to
f specifically base the alleged Homeowner’s Bill of Rights violation on the November notice of
’ default, this order explicitly addresses the claim in this context as plaintiffs contend that the
0 gravamen of their challenge to Wells Fargo’s right of foreclosure is predicated on Wells Fargo's
. violations of the Homeowner's Bill of Rights (Amd. Compl. ¥3).
2 Notwithstanding plaintiffs’ amended complaint, under Section 2923.55, courts have
3 found a conforming declaration attached to a notice of default to be prima facie evidence of
. compliance and defeats conclusory allegations to the contrary. See Andrews v. NationStar
. Morig., LLC, 2015 U.S. Dist. LEXIS 30651, at *4 (C.D. Cal, Mar, 9, 2015) (Judge Stephen
'6 Wilson); Kamp v. Aurora Loan Servs., 2009 U.S. Dist. LEXIS 95245, at *7 (C.D. Cal. Oct. 1,
: 2009) (Judge Cormac Carney). In light of Wells Fargo’s declaration evidencing their diligent
'8 pre-notice communication for both the rescinded as well as the current notice of default,
P plaintiffs’ claims for violations of the Homeowner's Bill of Rights are dismissed (RJN, Ex. F),
20 3. PLAlN'I"IFFS FAIL TO ALLEGE THAT THE DEED WAS VOID,
?! Plaintiffs do not waver from their contention that Wells Fargo has "no legal standing
22 to institute or maintain the non-judicial foreclosure” (Compl. § 45; Amd. Compl. { 56).
» Plaintiffs initially rested this theory on some unspecified defect in the recording of the April
# 2011 assignment of the deed of trust to transfer and convey the beneficial interest in the subject
2? property from Wells Fargo to HSBC Bank (Compl. 99 14, 23, 32).
2 As the prior order explained, the current status of the law regarding foreclosure
2 challenges is that “a home loan borrower has standing to claim a nonjudicial foreclosure was
% wrongful because an assignment by which the foreclosing party purportedly took a beneficial
5
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Ll interest in the deed of trust was not merely voidable but void, depriving the foreclosing party
21 ofany legitimate authority to order a trustee’s sale.” Yvanova v. New Century Morigage
3| Corporation, 62 Cal, 4th 919,943 (2016). Not only is it unclear whether parties have standing
4 tochallenge an entity’s vight to foreclose prior to the actual sale, but even if plaintiffs had
5] pre-foreclosure standing, plaintiffs’ vague allegation that the assignment was “unlawfully
6 | recorded” failed to allege facts from which we could have inferred a defect that would render
7] the assignment void or even voidable (Dkt. No. 26 at 7). Legal conclusions are not entitled to
« 8] the presumption of truth,
9 In their amended complaint, plaintiffs attempt to enhance the allegation of a defective
10| assignment by adding that the underlying assignment was not only “unlawfully recorded” but
LT also “promulgated by the recording of fraudulent real estate documents” (Amd. Compl. 451).
12 1 Because plaintiffs fail to allege any details as to why the real estate documents were

“fraudulent,” this conclusory statement does nothing to remedy plaintiffs’ failure to allege a

b
Lo

141 defect which would render the assignment void as required for standing. Plaintiffs’ allegations
I5 )| therefore are insufficient to justify an exemption from the otherwise applicable bar on judicial
16 | intervention into the nonjudicial foreclosure process. Plaintiffs lack standing to challenge Wells
17 Fargo’s right to forcclose.

18 CONCLUSION

19 For the foregoing reasons, the motion to dismiss is GRANTED. Since the prior order

20 || stated that plaintiffs must plead their best case, plaintiffs’ plea for another leave to amend will

21|l not be granted. Judgment will follow.

23 IT IS SO ORDERED.

24 , Mﬂ: l

25| Dated: April 27,2017.
WILLIAM ALSUP
26 UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

JOSEPH WYMAN, LISA WYMAN
Plaintiffs, No. C 16-07079 WHA

V.

FIRST-AMERICAN TITLE INSURANCE JUDGMENT
COMPANY, WELLS FARGO BANK, N.A,,

as Trustee for Wells Fargo Asset Securities

Corporation, Mortgage-Pass Through Certificates,

Series 2006-AR18, WELLS FARGO BANK,

N.A., and DOES 1 through 35, inclusive,

Defendants.

For the reasons stated in the accompanying order dismissing this action, FINAL
JUDGMENT I$ HEREBY ENTERED in favor of defendants First American Title Insurance
Company, Wells Fargo Bank, N.A., as Trustee for Wells Fargo Asset Securities Corporation,
Mortgage-Pass Through Certificates, Series 2006-AR 18, and Wells Fargo Bank, N.A., and

against plaintiffs Joseph Wyman and Lisa Wyman. The Clerk SHALL CLOSE THE FILE.

IT IS SO ORDERED.,

prs X

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE

Dated: April 27,2017.
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LEGISLATIVE HISTORY

CALIFORNIA
STATUTES OF 1982
CHAPTER 968
ASSEMBLY BILL 3531

6‘: LRI HISTORY LLC
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LRI HISTORY LLC

PO BOX 2166, PLACERVILLE, CA 95667
oo INTENT@LRIHISTORY.COM

S WWW.LRIHISTORY.COM

N

Governot's
Chaptered Bill

File

SOURCE:
CALIFORNIA STATE ARCHIVES
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ENROILED BILL MEMORANOUM TO GOVERNOR DATE 9-9-82

BlilL NO. AB 3531 AUIHOR  McAlister

Vote—Senole ——-Unonimous
Ayes— 26
Noes— 0
Vote—-Assembly  —.__Unonimous
Ayes— 15
Noes— O

AB 3531 - McAlister This bill would require persons who arrange credit
transactions relating to the purchase of a dwelling
for not more than four families to make specified
disclosures to the vendor and purchaser, ’

SPONSOR

California Association of Realtors

SUPPORT

Department of Corporations

OPPOSITION

None

FISCAL IMPACT

None

Recommendotion APPROVE
RM
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DANEL A, WEITIMAN
lHonorable Edmund G. Brown Jrx. Trouss 1. WHELAN

CHRRISTONAR TRaiL
)

Governor of California cesrs
Sacramento, CA

_Assembly Bill No. 3531
Dear Governor Brown:
Pursuant to your request we have reviewed the

above-numbered bill authored by Assemblyman Mc Alistex

and, in our opninion, the title and form are sufficient and
the bill, if chaptered, will be constitutional. The digest
on the printed bill as adopted correctly reflects the views
of this office.

Very truly yours,

Bion M. Gregory
Legislative Counsel

By ,ﬁ/ ] /57’/»»%/»/,/'

.. John T, Studebaker
““Principal Deputy
JTS:AB

Two copies to Honorable  Alister Mc Alister '
pursuant to Joint Rule 34.
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ENROLLED 8ILL REPoRT @ @

SYPKRTIRNY AUYHOA BiLL NMAJOEA
CORPORATIONS licAlister, ot al, AB 55951
TURRTY
Required disclosurcs on purchase
SUMMARY - e

Requires specified disclosures regarding money liens on
residential property consisting of dwellings of not more than 4
families. «

ANALYSIS
A. Datailed

This bill would add provisions to the Civil Code with respect
to specified disclosures regarding purchase money liens on
residential property consisting of dwellings of not more than
4 families if the purchase includes an extension of credit by
a vendor. The disclosure to vendors and prrchasers would have
to be made by the arranger of credit, as defined.

An exception from the disclosure requirement of AB 3531 is
found at Civil Code Section 2958. Disclosures not required to
a borrower when the borrower 38 required to receive and does
receive a disclosure pursuant to the Pederal Truth-in-Lending
Act, or to a lender if the lender is entitled to receive and
does receive a disclosure pursuant to Business and Professions
Code Sections 10232.4 and 10232.5, or pursuant to a
qualification of Section 25110 of the Corporate Securities Law
of 1968 or regulations of the Commissioner of Corporations
granting an exemption from the Section 25110 requirement.

B. Cost
There will be no additional cost to the Department of
Corporations.

HISTORY

AB 3531 is sponsored by the California Association of Realtors.

RECOMMENDATION

Insofar as the Department of Corporations is concerned, a
recommendation of SIGN is made because the bill will provide
appropriate disclosures to certain vendors and purchasers of real
property and will not duplicate the Corporate Securities Law of
1968, '

g i - ——

RE COAMENDA TION
it
VLD Do — o ]e - S "
it imen e | ot Srets [5/o/r
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EI'MROLLED BILL REPORT w? gusliness and Transportation Agency
HEEUIILYEL ALY vioop Nrapen
REAL ESTATE McAlister AB 3531

NEIY )

Residential Real Estate: Seller Financing Disclosures

( SUMMARY

This bill would require extensive disclosures to both buyers and sellevs if
a real property transaction is a one-to~four unit residence, and the seller
provides financing to the buyer to complete the transaction, )

ANALYSIS
A, Detailed

Current law does not generally provide for disclosures of the terms and
conditions of financing involved in a real estate transaction unless
the lender is an institutional lender.

This bill attempts to address the problem of “creative financing®,
which is increasingly involved in residential real estate transactions
throughout the state. In a typical seller financed transaction, the
seller is a private individual who, in order to sell his residence, is
agreeable to extending credit to the buyer by deferring a portion of
the purchase price. The deferral is usually accomplished when the
seller takes back a promissory note secured by a deed of trust on the
residence. The promissory note often requires a balloon payment at the
end of the payment period.

This bill would provide for cross-disclosures of the terms and condi-
tions of this financing, and the risks involved, both by and to the
seller and buyer, as aporopriate, The disclosures would he required if
the real estate involved in the transaction is a one-to-four unit
residence, if the seller is a private individual, and if there is an
"arranger of credit” involved in the transaction, such as a real estate
broker or salesperson. The disclosure provisions also apvly if either
the seller or buyer is an attorney or real estate licensee,

The required disclosures are generally facts that are within the
xnowledge of the buyer, the seller, or the arranger of credit. The
disclosures include such matters as the existence of senior liens
against the property, the difficulties which may be involved in
refinancing if the loan is not fully amortized, the assignment of
payment responsibilities on all-inclusive trust deeds, balloon payment
obligations, the creditworthiness of the buyer, and cash to buyer
arrangements.,

B. Cost

‘No fiscal effect on this Department.

HISTORY
TRECOAMENDATION ) ;}
SIGNATURR Y iy /A, .
l Drimriment . A\ . V/4 toae , | Ageney” ] /7 VAV 104y, /' /
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Envolled Bil1 Report/AR 3531
Pagye Two

REASONS FOR RECOMMENDATION

This Department recomaends SIGNATURE because:

There is an increasing concern among hoth real estate licensees and the
public reqarding creative financing often involved in residential real
estate transactions in the current market. This bill attempts to address
that problem by requiring real estate licensces and others to make cross
disclosures between buyer and scller of all nossible facts which would
affect the potential financing risks involved in the transaction.

The bill goes further than necessary in requiring cross disclosures between
both buyer and seller, and in requiring disclosures merely because one of
the parties to the transaction happened to be a licensed attorney or a real
estate broker or salesperson, In addition, this bill may give rise to a
substantial increase in real estate related litigation since its provisions
ave extensive, quite technical and difficult for the average teal estate
licensee to Eollow. Eventually, the bill might vesult in the elimination
of many small real estate brokerage businesses that are not equipped to
provide in depth financial analyses to its clients, However, the bill
should provide additional documentation to this Department if a complainant
makes a claim that his broker or salesperson did not adequately disclose
all of the risks irivolved in seller financing.

Contact: John Abbott, Staff Counsel
323-2139 (Office)
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.
thomu ASSOCIATION OF REALTORS®

R8a) Estate Finance Committ ' December 29, 1981
legislative Committee

v .

Background Paper

DISCLOSURE IN CREATIVE FIHANCING

2he following fs for atudy only and hae not deern approved by the Real Estate Finance
Committee, the Legislative Committee, the Ezuoutive Committee, or the Board of Directors.

At the July, 1981, Board of Directors Meeting, the Board resolved "that C.A.R. advocates
appear before the Legislature as necessary to express Members' concerns about possible
ebuses in the areca of creative financing, and to indicate the Assocliation’s intention to
introduce legislation which will insure a safe an( reasonable' framework within which
creative financing can be utilized®. e
A sccond resolution, adopted by the Directors at that time, provided °that a subcommittce
be appointed to work with the staff in the formulation of suitable policy to insure
appropriate legislation in the creative financing area and bring such recommendations for
full committee approval...® 2

Aﬁbgiqht-kealtoro committee was appointed and conducted two full-day meetings on this
8 ect.

at ad hoc comnittee recocwends C.A.R. sponsorship of legislation to require disclosuré
by a broker (or other third party intermediary acting for compensation) to both the
buyer and the seller with respect to certain features of creative financing involved in
the transfer of recsidential real property.

e recommendations of this ad hoc committee were presented to the Legislative Steering
onmittee at its meeting on December 2, 1981, and that committee resolved ®that C.A.R.
staff continue to work on drafting legislation which would require disclosure of certain
terms and conditions relating to 'creative financing', and the matter be referred to

the Real Estate Finance Committee".

Background

A survey by the C,A.R. Reseavch & Economics Division, in August, 1981, confirmed what has
Leen generally xnown within the industry; that is, commencing in late 1979, because of
high interest rates, the absence of mortgage money from conventional lending sources, and
the availability of the Wellenkamp decision, that somewhere in-the range of 65 percent of
sales of existing lomes were assisted by some form of creative financing. The vast -
majorily of creative financing devices include a note and deed of trust with a short term
and a substantial balloon payment.

An obvious corollary of this finding is the known fact that take-out funds for refinancing
are both in short supply and at very high rates.

Similar C.A.R. economic studies have established that the previous sharp annual rise in
home prices and in home values which characterized the period fcrom 1976 to 1979, have
leveled off, and that, in some cases and in some areas, the annual growla in residential
values approximates, or may even be below, the annual general inflation rate, These
data have significance with respect to the loan-to-value ratin of refinancing vhich may
be available at the time a balloon payment comes due.

Because of the current economic recession, the growth in personal incomes has slowed, and
unemployment has risen., ”

buring the past several years, lender groups in California have aggressively sought, in
the Legislature (including the Congress) and in the courts, .to reverse or sharply

inhibit the benecfits of the lellenkamp decision which permits assumption of what are today
below-market interest rate loans by home buyers at the time of sale. The proponsnts of
Wellenkamp repeal have argued that the availability of loan assumptions has caused the
p:onZeration of creative financing which they contend has created a °ticking time bomb*
set to explode when the host of balloon payments comes duc and no refinancing at terms
which borrowers can affosd is available in the marketplace.

A somewhat dramatic percentage inc:eaze'(althouqh numerically still relatively insignificant)
has occurred in loan defaults and in foreclosures, or sales in lieu of foreclosure.

The Assembly Ccmmittce on Finance, Insurance, & Commerce has conducted two full-day
hoarings on the subject of creative financing. They have received a gocd deal of testimony
respocting allejed abuscs in individual cases which, it has becen contended, have resulted,
in some instances, in losses t0 sellers who had carrfed back financing, or in losses to
buyers. These have dealt with such situations as cash-to-buyer or buyer walk-away
tranpactions, 100 percaont or perhaps even 110 percent financing, the domino effect of

a succession of real cstato sales each of which remains interdependent because of successive
seller take-back financing involving ballcon payments, over-appraisals, lack of credit data,
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lack of adequate servicing arrangements or understanding ¢f servicing requirements, and
& host of other conditions.

Recomrendati-ns to the committce have included establishing a moratorium on foreclosure of
loans because of the non-payment of a balloon; elimination of installment land sale contracts;
elinination of Wellenkamp; climination of cash-to-buyer transactions or transactions in which
there i8 no down payment; requirement of independent fee appraisals; providing for criminal
prgsec:tion in the casc of fraudulent practices in creative financing; better disclosure;

and others.

Specific legislation requiring disclosure by real estate licensees in alternative or
creative financing situations was Sntroduced in 1980 (AB 2784, Rosenthal) and in 1981

(AB 393, Robinson), and both bills were opposed by C.A.R. on the basis that they were
unvorkable and did not provide meaningful disclosure to the persons jnvolved in any event.
Neither bill has passed, although AB 393 is technically still pending.

The Department of Real Estate, in the Recal Estate Bulletin, issued to all licensees, and
in news releases provided to redia throughout the state (and freguently published), has
warned of abuses in the field. The Attorney General has issued a widely publicized paper
titled, "Crcative Frauds and Questionable Real Estate Deals®., The State Bar, through sore
of their publications, have been highly critical of certain practices and alleged abuses
in this area of financing, and a number of private attorneys and other comuentators have
published articles and made public statements increasing public awareness and sone sense
of unecasiness, .

¥hile the mortgage Joan broker situation is a somewhat distinct matter, the fact that 15
such firms have been placed in court-ordered receivorships, an additional 12 have

filed bankruptcy petitions, and another 100 are under investigation, has cast its pall
frou the standpoint of ‘public perceptions over anything involving sccond trust deeds.

At the 1981 porticn of the current legislative seission, of course, AB 1212 (McAlister)
was enzcted which Junposes new requirements on mortgage loarn brokers including new, rather
strict requirements of disclosure.

In recent years, the courts have been moving to broaden the responsibilities of real estate
licensees in their.dealings with the parties to rea) estate transactions. In 1979, in
Wyatt v. Urnion Mortgage Company (24 C 3d 773), and in 1981, in peirce V. Hom (a Court of
Fppeal decisiun on wihich a petition for rehearing is currently pending), they have strecs=d
the fiduciary respsiisibilities of brokers in certain lending sitvations including
extrzordinary responsibilities of inquiry and disclosure.

Truth-JIn-Lending

ihe Truth-In-Lending Law, which is a federal act, requires a disclosvre to a borrower by

a crcilitor (lender) in certain circumstances. This has generally been held not to apply
to real estate brokers who were not creditors themselves or arranging credit from persons
not generally in the business of extending credit, However, that Law vas amended in

1980 to revise it (with mandatory compliance due commencing April 1, 1982) and the Federal
Reserve Board had circulated proposed regulations intevpreting that Act which would require
a peisen (such as a real estate broker) who arranged more than five times in one year for
credit~--and arranging was defined as "developing or negotiating credit terms ard helping
to complete the credit documents (the sale contract would be a credit document for this
purposc if it spelis out terms upon which the seller agrees to provide financing for the
buver)® to rake tnose disclosures. Both C.A.R. and N.A.R. protested this regulation and
this application.

By an act of Congrass adopted in recent weeks, the‘date for mandator'r compliance has been

extended to Octobar 1, 1982, and the Federal Reserve Board has not y.t announced its final
decision on the prcposed regulations,

C.,A.R. Committec Rcasons

The C.A.R. ad hoc committee proposes that C.A.R. sponsor legislation (in keeping with the
Board of Directors resolution of last July) for the following reasonst

(1) There, quite apparently, are some instances (perhaps isolated) of abuse in the area
of creative finance which have resulted in potential dapage to borrowers or lenders,

(2} 7he Real Estate law provides, as a basis for discipline against a licensee, any
substantial misrzepresentation: making any false prorises of a character likely to
influence, persuado, or irduce; demonstrating negligence or incumpotence in porforming
any act for which a license is required; or any other conduct of tho same or of a
difforent character which constitutas fraud or dishonest desling (Business & Professions
Code $10176 and §10177). The Departmont of Rcal latate has consisteantly held (and the
courts havo sustained it} that a material cmission of fact constitutes a misrepresentation
or similar conduct within tho meaning of those scctions of tha law. Tho committece
believes that many aspects of creative financing are material facts.
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(3) The committee believes that disclosure of such naterial facts is now being made in
2 vast majority of transactions, but that therc would be value in regularizing and
making uniform the form of that disclosure.

(4) If the issue of disclosure is not dealt with legislatively, the persistent enlargement
of this duty by the courts is almost inevitable.

(5) Because of the interest shown in the subject by the Legislature and by other organizations
and governrent agencies, it appears probable that legislation on disclosure will Lo
introduced and perhaps cnacted in 1982, and that there would be value in having that
legislation in a form found practicable and constructive through a C.A.R. drafting
process,

{6) The furnishlng of such disclosure will be another mark oi professionalization and
of service performed by real estate licensees, -

The Bill

The ad hoc comnittee recommends the‘sponsorship of legislation to add appropriate sections
to the Civil Code subject to cnforcement by civil action in the courts and not subject to
interprctation or implementation by any state agencies.

.

Tne bill would ke confined to:

(A} rinancing involving residential properties of one to four units (whether owner-occupicd
or not).

(%) oOnly in purchasse money situvations, including scller carryback firancing (or including
any oguitable financing techniques such as installwent land rale contracts, land
leases, or other substitutes for purchase roney financing).

(C} 7nhat no disclosu:e be reqguired to a borrower who viouid otherwise under the law
receive a disclosure under truth-in-lending; 2nd that no disclosure would be required
to a lendexr if the lender received a disclosure under AB 1212 (McAlister, 19£1) or
the Commissicner of Corperations regulations on frectional mortgaces, or if the
arranger of cruodit is, in fact, the lerder.

(D} That the disclcsure be required to be made by a third party arranger of the financing
transaction. An arranger would include & person who would be involved in developing
or negotiating credit terrs and helping to complete the credit docunents (the sales
cortrict wonld ba a credit docurent for this purposc if it speolls out terms upon which
the seller agrees to provide financing for tne buyer).

(E} Tuhe disclosure would be required to be made as soon as practicablc hut before execution
of the note ang deed of trust, or apprcpriste financing docuwents; or, for tis buyer,
contingent on the buyer't @pproval of the disclosures prior to the execution of .
{inancing documents, The parties must receipt for disclosure.

(F) If information disclosed is subhsequently rendcred inaccurate as a resnlt of an act,
occurrence, or agreerent subsequent to the delivery of the required disclosures, the
insccuracy would not constitute a violation.

(G) 1If, at the time disclosure is to be made, an item of information is unknown or not
available and 2 reasonable effort has been made to ascertain it, the arranger may use
an approximation of the information provided the approximation is identified es such,
is rcasonable, is based on the best information available.to the arranger, and is not
use:dl for purposes of circumventing the law. :

(i) An item of disclosure nay be arended in writing by the arranger provided it is subject
to the approval of the partics. N

(I} A failure to discloce or a wrongful dicclosure would result in }iability by the
arranger for the actual damages suffered by the buyer or seller.

(J) scparate disclosures would be made to the seller and to the buycr. Jtems to be
disclosed would include: . .

{1) An identifjcation of the note or other credit transaction, and of the
property which is the security for the transaction,

{2) The estimated market value of the security property, including
consideration of financing, which Ls on terms generally avajlable in
the community, at the specified date is typical for tho proporty type
in its locale. 1f the arranger is relying on an appraisal in estimating
the valuc, tho date the appraisal was madc and the name and cmployment
of the porson who made the appraisal.
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(3) If the credit being negotiated, together with any prier encumbrances,
would rosult in a conmbined loan-to-value ratio in orxcess of 85 percent;
or 1{ prjagive amortization would be permitted, which would take the
combincd licns to over RO percent, an extra disclesure would be rognired
in the tom vt a varning that, if rcfinancing is contemplated or would
be required as a result of the terms of any existine or sroposed loans,
such firaacing night be difficult or irpossible in the conventional
roregaye raxketplace if the arount to be financed exceeded 80 percent
of the thoa-existont value of Lhe property.

{4) A disclotare to the lender on the identity, occupation, employment,
inconc, anl credit data sbout the prospective borrower as represcnted
to the 2rranger by the prospective borrower; or, specifically, that no
reprecentation as to (ne credit of the specific prospective borrower
is muic by the mvrengnr. A caveat would algo he expresssd that, if the
loan or ¢xtension of credit is rnade in a purchase roncy tituation, the
Code of Civil Procedure §580b prohibits obtaining a judcient agaiust the
borrewor {or any sucunt in excess of the anount recoversad from the
foreclosvre of the security property.

(5) disclesue should be made that loss payec clauses have been added to
hazord inssrance protecting the lender; or that, if there have not been
&dded, the lendor should consider protecting himself by securihg such
clsuses. Similarly, a disclosure that a request for notice of Jdefault
has becn recorded; or that, if it has not haen recorded, the lender should
consvider filing a request for notice of default., Similarly, that citncry

a yolicy of title insurznce has b&en obtsincd and is fyurnished te the
lendcr: er that th: dender should ceagider bt zining a policy of Litla
insnvance,

(6) If a tyznsictjon involwves an RYTD ©r land sales eortrsav, a czveal
sheuld e eepressad Lo the bortsecer that, if he Qoes pol ke paviasts
directly tu th2 holder o2 any uwadustring Seed of trust, the horicwesr
may wizli 10 huve designoted a anutval thilrd varty us agent for szc)lection
and re~iscion of these funds who is vesperaible to pake paynants,
Disclorrey on AITYs should elso specify who is lialle Cur pavnont
resporcinie fer doicase 3n the coese of 2n attingiad accolaveticon by
vades vy WELGY 20d Who 18 o Loovespoensibic 3n the cvene 0f A leen
prepa;. -ttt wrich »osules i o propoyrent pensity ©r ¢ 1S to be ihe
hencfi lary c{ a pYpavrent discount,

(i) If any of th2 finarcing results 'n a balloon payment, ov in a right to
call by the lender Lzfore the norecl end of tiic loan tern, the date and
arcvnt of the balloon and a staterent that there §s no assurance that new
firarciry or loarn cxtenszion will be avaiiable ot the tine the ballcen
yayr:nt. or loan call czences,

(&) The lenfey sheuid be advisced vhethier a tax scrvice has been anranged, who
is respaneidly for mintaining and paying for thet service; or should he
advised Lhat e wust otherwise irsure for him=elf that the taxes on the
Froperty are paic.

(9) I€ nzercive arwrtication is possible as a result of the firarcing bzing
avianceG, a clesyr stetement of thie fact and rexenples of potaential
SCenarics. )

(16) A deseripiion of the terms of the promigsury rnote.

{11} 1Incotav us aviilable, & disclesure of the prinszi tcyns and conditions of
all rceoerded aeunlrances which constitute licns upoa the property which
are or will be seaior to the note being arrangcd, ‘including the original
bz)ance, the current balasce, the periodic paymsnt, any balloon payment, the
interest rate, and vhether or not there is any curreal default in raINNLs
on thoe ¢ncundrance.

(12) A caveat that, if the document is not recorded, the security of the lender
may bLe rebjuct to intervening liens or judgnents which nay occur after the
note in edecuted and before any resort to sccurity occurs.

ouestione

WHWE IS C.AR.*c FLOPOSLD ACTION WITH RESPECT TO THIS RECOMMENDATION?

DG/dc
. 12-30-51
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FINANCE, INSURANCE, AND COMMERCE COMMITTEE
. Alister McAlister, Chairman

Finance, Insurance and Commerce Committee
Alister McAlister, Chairman
BILL NO.AB 3531

ASSEMBLY BILI 3531 - McAlister - As Amended April 22, 1982

SUBJECT

Assembly Bill 3531 would provide for specific
disclosures to be made by an “arranger of credit" in connection
with the transfer of residential property.

DIGEST

Assembly Bill 3531 would require an "arranger of
credit" to make specified disclosures to both the vendor and the
- .puxchaser in a credit sale or transfer of a dwelling for not
more than four families.

An arranger of credit is defined as a person other than
a party to a transaction who: 1) is involved in developing or
negotiating credit terms; 2) participates in the completion of
credit documents; and 3) directly or indirectly receives
compensation either for arranging the credit or from any
transaction which is facilitated by the extension of credit and
which results in the transfer of the property. For practical
purpcses, the bill applies to a resl estate licensee or an
attorney who arranges ''seller take-back" financing.

The specified disclosures will not be required to be
made if the purchaser is required to receive a disclosure
statement pursuant to the federal Truth-in-Lending and Real
Estate Settlement Procedures Acts, or to a vendor if the vendor
{s entitled to receive a disclosure pursuant to the Real Estate
tawkrelatiug to loans made or negotiated by mortgage loan

rokers,

The bill requires that the following disclosures be
made:

1. An identification of the credit or security
documenits and the property which is the security for the
transaction.

2. A description of the terms of the promissory note
or other credit documents.

3, A statement to the effect that the parties agree
that the sales price constitutes a reasonable estimate of market

Provided by LRI History LLC —_— - Page 18.afdi8

EXHIBIT E - Page 13

134 Exhibit A - Page 139



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 135 of 218

AB 3531 - McAlister - As Amended April 22, 1982 P, 2

value at the time of sale, unless a separate representation of
value has been made; Iin that case, the separate representation
shall be stated along with the name and identification of the
person making it.

4, A disclosure that negative amortization is possible
as a result of the financing being arranged, i{f that is the
case, and an example of the results of negative amortization.

5. In any case where the credit being negotiated
together with any prior encumbrances would result in a combined
loan-to-value ratio over 80X of the sales price, or the
loan-to-value ratio might exceed 80X of the sales price as a
result of negative amortization, there shall be a warning that
conv:ntional refinancing might be difficult or impogsible to
obtain,

6. 1In the case of an all-inclusive trust deed, the
disclosure shall contain a statement which indicates:

a) whether or not the contract documents specify
who is liable for payment or who is responsible for a defense if
the lender under the prior encumbrance attempts to accelerate
the loan;

b) the responsibilities and rights of the parties
in the event of prepayuent of a loan secured by the prior lien;

¢) the person to whom payments will be made and
who will be responsible for remitting the funds to lenders under
prior encumbrances and vendors under the all-inclusive deed of
trust, along with a warning that if the person is not a neutral
third party, the parties may agree to designate a neutral third
party for that purpose.

7. 1f any of the financing f{nvolves a balloon payment,
the disclosure shall state the date and amount of the payment
due, and call attention to the fact that there is no assurance
that new financing will be available at the time the payment is
due.

8. A disclosure concerning the occupation, employment,
income and credit data of the prospective purchaser as
represented to the arranger of credit by the purchaser, or a
specific statement that no representation is made by the
arranger of credit, along with a statement that Code of Civil
Procedure Section 580(b) may limit any recovery by the vendor to
the net proceeds of the sale of the property {n the event of
foreclosure.

Provided by LRI History LLC R Page 17 of 118

EXHIBIT E - Page 14

135 Exhibit A - Page 140



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 136 of 218

o

AB 3531 - McAlister - As Amended April 22, 1982 P, 3

- 9. A statement that loss payee clauses will be added
to property insurance protecting the vendor.

10. A statenent that a request for notice of default
has been recorded, or that, Lf it has not been recorded, the
vendor shculd consider recording a request,

11. A statement that a policy of title insurance has
been or will be furnished to the vendor, or that the vendor
should consider obtaining such a policy.

12. A statement cthat a tax service has been arranged
to report to the vendor whether property taxes have been paid on
the property, or that the vendor should ascertain for himself
that the taxes have been paid.

13. The principal terms and conditions of all recorded
senior liens on the property including the original balance,
current balance, payments, provisions for balloon payments,
interest rate, and whether or not there is any current default
in payments.

14. A statement that the security documents on the
financing have been or will be recorded, or a statement that the
security may be subject to intervening liens or judgments if the
security documents are not recorded.

15. If the purchaser is to receive any cash from the
proceeds of the transaction, the disclosure shall contain a
statement to that effect, along with a disclosure of the amount,
the source of the funds, and the purpose of the disbursement.

Under this bill, no person may be held liable in any
‘action Lf it is shown that the violation was not intentional and
resulted from a bonafide error. Any person who willfully
violates the provisions of the bill shall be liable for actual
damages suffered by any other person. The statute of
limitations under the bill is two yeaxs from the date on which
1iability arises, except where any material disclosure has been
materially and willfully represented. In that case, an action
may be brought witnin two years of the discovery of the
misrepregsentation.

The bill would become operative July 1, 1983.
FISCAL EFPECT: None
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STAFF COMMENTS

The Financial institutions Subcommittee of the Assembly
Finsnce, Insurance and Commerce Committee held a hearing on
creative financing in August, 1981, At that hearing, several
witnesses attributed a number of problems associated with
creative financing to the fallure of the parties to really
understand the fmplications and potential pitfalls of their
agreement. This bill is intended to assure that the parties
recelve adequate Information which will enable them to protect
their respective interests.

The following have expressed an interest in this
measure:

Sponsor: California Association of Realtors

CHARLENE MATHIAS:ws . BILL NO. A3 3531
4/23/82
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< ASSOCIATIDN
OF REALIDRS

CALIFORNIA ASSOCIATION OF REALTORS®

SACRAMENTQ OFFICES o 1129 TENTH STREET o SACRANMENTO. CALIFORNIA 95818 & TELEPHONE (916) 445.2045

PO GLUES April 26, 1982

The Honorable Alister McAlister
Member of the Assembly

State Capitol

Sacramento, CA 95814

SUBJECT: AB 3531 (McAlister) -- "Creative Financing" Disclosures
Dear Mr. McAlister:

This bill is set in the full Finance, Insurance, & Commexce
Committee on Tuesday, April 27.

The California Association of Realtors® supports and sponsors
this measure.

In effect, this bill is in response to the hearings ccnducted
by your Committee during the interim on the general topic of
f*creative financing",

It pertains to residential hcusing transfers in which the seller
(vendor) assists in the financing and it reguires, in those
circumstances where there is a third party arranger of credit,
that a list of specified, comprehensive disclosures be made to
the parties about the details of that financing.

A summary of the bill's provisions, together with our reasons
for supporting it, is enclosed. We are unaware, at this time,
of any opposition to the bill.

We would like to emphasize to the Committee, however, that the
bill does not require that these disclosures be made unless a
third party arranger of credit (acting for compensation) is
involved in the transaction. We have not proposed that it be
applied to transactions arranged between principals because, on
the Assembly Floor earlier this year in another disclosure

bill sponsored by our Association, the membership of the Assembly
felt that we were attempting to require the use of a Realtor®

in sales transactions by creating a disclosure requirement.

Frankly, we believe it would be preferable to hava this apply

to thoso transactions; and believe, particularly in the
circumstances such as the sales a year ago by Atlas Mortgage

or sales by developers (in each case, involving a principal

only transaction), that there are opportunities for misunderstanding
of the impact and significance of some features of the financing.

QEALILE " A rESATET T Mtk b h 0 e DSOS A
160  +nT o' AT I SCHTES 1O A 5Ict Ot o P 10t 833 mer Saecl
1" WAV IHAL ASSOCIAYION OF REALTONS
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SUBJ:
*Creative Financi

Thus, if the Committee believes that this
applicable to principal only transactions

were amended to accomplish this, we._would Sontinue our support

AB 3531 (Mcaplister)

of the measure.

We would appreciate an "AYE®

DG/dc
Enclosure (1)

cc

Charlene Mathius -

Consultant

Assnm. Finance, Insurance,
and Commerce Committee

Jamie Clark

Minority Consultant

Assm. Finance, Insurance,
and Commerce Committee

Don Wiedmann

Disclosures

ote on 3531.
incerkely,

)
V;' .

DUGALD GILLIES
Vice President
Governmental Relations

April 26, 1982
‘ Page Two

should be made
as well, and the bill
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iror Uge In Senate Judiciary Committee

AB 3531 (McALISTER)
"CREATIVE FINANCING" DISCLOSURES

. This bill deals with disclosures in the so-called "creative
financing®” residential sale transaction in which the owner takes back
financing.

A great deal of attention has been focused on these creative
financing devices which are used in perhaps 60 to 80 percent of all
residential sale transactions in California today, and concerns have
been expressed about some aspects of those transactions, including the
possibility that the parties may not have sufficiently understood the
implications of the contract, including the implications of a ballcon
payment,

An impoitant answer to this situation is to require more
explicit and comprehensive disclosures, together with suitable warnings
or cautions, to the parties involved.

AB 3531 is such a comprehensive disclosure bill requiring that
both the seller and the buyer, in a transaction in which there is a
compensated arranger of credit involved (this would, typically, be the
real estate broker, but could be an attorney), receive, in writing,
information or stated cautions on 16 general items respecting the
financing.

In the Assembly, there was no opposition to this bill. I have
been advised that, at this date, the Real Property Section of the State
Bar opposes the bill unless it is amended to eliminate any responsibility
of an attorney who may meet the three-way test in the bill as being an
*arranger of credit® from the responsibility of making these disclosures.
Perhaps the Cormittee will wish to hear the views of the Real Property
Section (which, I understand, are not, at this point {n time at least,

the official views of the State Bar) if that is a primary area of concern.
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Your analysis indicates the primary question with this measure
as being whether specified disclosures should be required in a seller
take-back financing situation. Based on interim committee hearings in
the Assembly, and all of the evidence which I have seen, it seems
incontrovertible that such disclosuxes should be raquired. Even the
State Bar believes that this is so.

The bill places this responsibiity for disclosure on the
principals to the transaction with a joint responsibility of the
*arrangexr of credit®---and only requires the disclosure where an arranger
of credit’ is involved. There is some complexity to these transactions
and, therefore, some complexity to the disclosures. The arranger,
whether it be an attorney or a broker, has the expertise to perceive
these facts more clearly.

Because the disclosure is required of the principal, the
arranger is reguired to disclose nothing more about his client's
situation than the client hinself is required to disclose.

The object of the bill is truth and clarity.

The m2asure is sponsored by the California Association of
Realtors®, and results from the interim hearings. Representatives of
the California Association of Realtors® are here.

Creative financing is not new, although new wrinkles have
been developed, and the magnitude of the extent of its use has very
materially qrown. There is evidence that people---both sellers and
buyers---have faced losses, and do face losses, and that they might have
avoided those losses had they been fully aware of the various features
of the agreement. This bill deals with this in a very positive manner,

and I believe should be adopted as a very important consumer measure.

6-15-82
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The disclosure of any information by an arranger of credit
pursuant to this article, which information has been received by
the arranger in a privileged or fiduciary capacity, shall not be
a violation of that privilege or fiduciary relationship if the
duty of disclosure is also imposed by this article on the
arranger's principal, and the disclosure is made with the consent

of the principal.
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SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Sessios

AB 3531 (Mchlister)
As amended August 2
Civil Code

GWW

r_- AN D

REAL PROPERTY
-DISCLOSURE OF INFORMATION IN CREATIVE PINANCING
"SALES-

HISTORY
e » Source: California Association of Realtors
Prior Legislation: None
Support: Unknown

Opposition: Real Property Law Section of the
State Bar

Assembly floor vote: Ayes 75 - Noes 0.

KEY _ISSUES

IN SALES OF RESIDENTIAL DWELLINGS OF UP TO FOUR
UNITS WHICH INVOLVE SELLER TAKE-BACK PINANCING AND
AN ARRANGER OF CREDIT, AS DEFINED, SHOULD
SPECIFIED DISCLOSURES BE REQUIRED OF THLC ARRANGER
OF CREDIT AND THE PARTIES?

SHOULD THE HOLDER OF A BALLOON PAYMENT NOTE BE
REQUIRED TO GIVE NOTICE, AS SPECIFIED, TO THE
DEBTOR NOT LESS THAN 60 DAYS PRIOR TO THAT BALLOON
PAYMENT BECOMING DUE?

{More)
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PURPOSE

NN, >

Existing law generally does not require the
disclosure of detailed credit information or
possible risks in real property sales which
involve seller take-back financing. Nor does it
require the holder of a balloon payment note to
notify the debtor of the note becoming due at
least 60 days before the fact.
” This bill would require the disclosure of
specified information by the parties in certain
home sales which involve seller take-back
financing and an arranger of credit, as defined.
The arranger of credit would also be required to
make the disclosures.

This bill would also reguire the holder of the
balloon payment note created by seller take-back
financing to give the debtor written notice of the
balloon payment becoming due at least 60 days
prior to that fact.

The bill would become operative on July 1, 1983,
The purpose of this bill is to provide for
specific disclosures and warnings to parties in
real property sales which involve seller take-back
financing.

COMMENT

1, Required notice of pending balloon payment

At the urging of Senator Sieroty, this bill
has been amended to regquire the holder of a
balloon payment note created by seller

{More)

Provided by LRI History LLC sy consiplale B8 < i - Page 81 of 118

EXHIBIT E - Page 24

145 Exhibit A - Page 150



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 146 of 218

AB 3531 (McAlister)

Page 3 g
take-back financing to give the debtor written g
notice of the payment becoming due 60 tc 150 3

7 Gays prior to that fact. 1

The notice would include information on:

(a) the date on which tne balloon payment
would become due and to whom the payment
should be made;

(b) the amount of the payment, or a good
faith estimate ;€ the exact amount was
not known, including unpaid principal,
interest and any other charges; and

{c) a description of the trustor's right, if
any, to refinance the balloon payment,
including a summary of the terms of
refinancing.

Proponents of this requirement assert that it
would give a balioon payment debtor advance
notice of the need to procure refinancing if
that was necessary, or to list the property
for sale if refinanciag was not possible.

2. Effect of failure to give notice
(a) ©n holder of note

. The holder's failure to give written
notice as required would not extinguish
any obligation of payment by the debtor,
except that the due date of the balloon
payment would be delayed until 60 days
after notice was given, or 60 days from
the date specified in the notice,
whichever date was later,
(More)
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(b)

(c)

Oon the debt

HOWnKe >

The bill provides that when the due date
of the balloon paynent was extended,
interest would continue to accrue for the
extended term and payment would continue
to be due "at any periodic interval! and
on any scheduvuled payment schedule
specified in the note.”

The purpose of the language is to provide
for the automatic continuvance of the °
periodic payment when the due date of the
balloon payment is extended. However, it
could be interpreted to provide for
continuous payments of principal and
interest only upon specific directicn in
the note.

IS THE LANGUAGE SUFFICIENTLY CLEAR?
Default on any extended periodic payment
would be grounds for a foreclosure
action.

On a bona fide purchaser

Any failure of a note holder to comply
with the nntice provisions would not
affect the validity of a sale in favor of
a bona fide purchaser or the rights of an
encumbrancex for value and without
notice.

{More)
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Page § B
3
3. Other provisions S
3
1

(a) Notice in note

Every balloon payment note created by
seller take-back financing wculd be
required to contain a notf:ice that the
holdex of the note was required to give
the debtor written notice as described 60
to 150 days before the balloon payment
becoming due,

Failure to include the notice would not
jinvalidate the note.

WHAT INCENTIVE WOULD A NOTE HOLDER HAVE
TO COMPLY WITH THIS REQUIREMENT?

{b) Prospective application

The bill would be applicable only to
those notes executed on or after July 1,
1983,

Required disclosures in sales involving
creative financing

This bill would require that various
disclosures to be made to the buyer and
seller,

The majority of the disclosures relate to
credit and financing information such as
warnings about the possible difficulties of
obtaining conventional financing should
refinancing be necessary, the possibility of
negative amortization and an explanation of
its effects, the buyer'’s credit data, the

(More)
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Page 6

assignment of responsibility in all-inclusive
trust deed situation, information on prior
encumbrances, and a statement of whether the
buyer would receive any cash from the
financing.

AN >

The other disclosures would provide the
parties with other types of information, such
as whether a tax service and title insurance
had been arranged, and whether the buyer had
obtained property insurance raming the seller
as a loss payee. (See Comment 12 for a
complete listing.)

The California Association of Realtors asserts
that shortage of money in the mortgage market
for conventional first trust deed and the high
rates of interest on such instruments has
resulted in a grawing use of loan assumptions
plus seller-assisted financing. The greater
utilization of "creative financing" has
produced a variety ¢f new instruments and
approaches with features which may not be
fully understandable to home purchasers and
sellers. ‘The Realtors believe that better
disclosurc of more explicit information to the
parties is desirable.

Disclosure to both principals, by both
grincigals

Under thisg bill, the written disclosures,
would be given to:

(a) the purchaser, by the arranger of credit
and the seller (with respect to
iaformation within the knowledge of the
seller).

{More)

Page 85 of 118|

EXHIBIT E - Page 28

149 Exhibit A - Page 154



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 150 of 218

Provided by LRI History LLC

AB 3531 (McAlister)
Page 7

{b) the seller, by the arranger of credit and
the buyer (witl: respect to
information within the knowledge of the
buyer) .

Disclosures not required in every creative
financing case

The disclosures would be required only when a
third party arranger of credit was involved in
the sale. The bill would not apply when the
buyer and seller dealt directly with one
another, and would not apply in
seller-assisted sales by a developer to an
individual, or to sales by an individual to a
known real estate speculator who does not need
the services of a credit arranger.

SHOULD NOT THESE DiSCLOSURES BE REQUIRED IN
EVERY CASE INVOLVING SELLER TAKE-BACK
FINANCING?

Arranger of credit

(a) Definitions

1. 3rd party arranger

The term would apply to any third
party who was involved in negotiating
credit terms, participated in
completing the credit documents, and
who was compensated for arranging the
credit or from any sale aided by that
extension of credit. The term would
not include a person acting in the
capacity of an escrow, .

(More)
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o >

This definition would apply mostly to
realtors, It would also apply to an
attorney representing a client if the
attorney was involved in developing
or negotiating credit terms and
participated in the completion of the
credit documents.

Pt 2 U

e . 2. Realtors_and attorneys

Under this bill, any realtour or
attorney who was a party to a sale
involving seller take back financing
would be deemed to be on arranger of
credit and would be required to make
the specified disclosures. The
rational for placing this burden on
realtors is that they are asserted to
be in a superior position to other
parties in real property sales, For
the vexy same reason, the California
Association of Realtors assert that
the definition should also include
attorneys. (Following this
reasoning, the bill should probably
also apply to lending officexrs of
financial institutions since they too
would be in a superior position
because of their expertise in the
area of financing).

However, the proponent's reasoning

can be guestioned. Whereas knowledge
of creative financing methods and

their attendent risk are a necessary
part of a realtors tocls-of-trade in
today's real estate market, the same
does not hold true for all attorneys.

{More)
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Page 9 Q
3
Lawyers who have restricted their 5
practice to specialized areas such as 3
criminal law or personal injury 1
should not be expected to know the
, nuances of creative financing. 1In
fact, loan officers of financial
institutions would probably have more
knowledge in the area than these
. lawyers,
SHOULD ALL ATTORNEYS BE INCLUDEL
WITHIN THE DEFINITION OF AN ARRANGER
OF CREDIT?
(b) When more than one
The bill would provide that where there
was more than one arranger of credit and
one of those arrangers had obtained the
purchase offer from the purchaser, tnat
arranger would be required to make a
disclosure unless the parties designated
another person in writing.
8. Opposition of property lawyers
The Real Property Law Section of the State Bar
opposes this bill unless attorneys
representing clients are exempted from its
provisions,
i The principal concern to the group is the fear
~j that an attorney who represented one, but not
both, of the parties to a credit transaction
would be required tc make certain disclosures
to both the buyer and seller, even if it was
not in the interest cf the ciient who retained
the attorney to have such disclosures made to
the other party.
{More)
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The Section believes that this bill would
place the lawyer in an untenable position.
Specifically, Rules 5-102(B) of the Rules of
Professional Conduct for the State Bar (RPC)
precludes an attorney from representing
parties with conflicting interests. They
believe that certain required disclosures
{e.g. paragraphs (f} and (h) of Comment 12)
would place the attorney in the position of
representing conflicting interests.

(R R7 RV

Further, Business and Professions Code Sec.
6068 (e) requires an attorney to maintain
client confidences. The opponents are
concerned that an attorney could be regquired
to violate a client confidence in order to
comply with the required disclosures.

For the foregoing reasons, the Section asserts
that thexe is a real possibility that legal
counsel would therefore refuse to become
involved in a transaction where creative
financing devices are used in order to conform
with these ethical requirements, Thus, the
bill could very well have an effect which runs
counter to its objective, since no legal
advice would be given,

SHOULD NOT ATTORNEYS REPRESENTING CLIENTS BE
EXEMPTED FPROM MAKING DISCLOSURES THAT WOULD
CONFLICT WITH THEIR PROFESSIONAL AND ETHICAL
RESPONSIBILITIES?

Time of disclosures

AB 3531 would require the disclosures to be
made as soon as practicable but before
execution of any note or security document,

(More)
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If the disclosures were made after execution
of injtial credit documents, the financing
documents would be contingent upon . the
purchaser's approval of the disclosures prior
to execution of the security documents.

Ll 2 R R ) w >

10. Bffect of failure to make disclosures

(a) No effect on validity of credit documents

The validity of any credit or security
document would not be invalidated solely
because of the failure of any person to
provide the required disclosures.

{b) Damages to injured party

Any person who willfully violated any
provision uf this article would be liable
in the amount of actua) damages suffered
by the injured party as the proximate
result of the violation. However, no
person would ke held liable if it was
shown by a preponderance of the evidence
that the violation was not intentional
and resulted from a bona fide error
notwithstanding the maintenance of
procedures reasonably adopted to avoid
such error.

(c) Time to bring action

The statute of limitations for bringing
an action would be two years from the
date on which liability arose, except
where any material disclosure had been
materially and willfully represented. In
that case, the action could be brought

(More)
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Py

Provided by LRI History LLC

11, Exemptions

within two years of the discovery of the
misrepresentation.

=Gt o3

The specified disclosures would not be
required if the purchaser was entitled to
receive a disclosure statement pursuant to the
Federal Truth-and-Lending Act and the Real
Estate Settlement Procedures Act, or to a
seller if the seller was entitled to receive a
disclosure pursuant to the real estate law
relating to loans made or negotiated by
mortgage loan brokers.

12, List of reguired disclosures

The disclosures required by this bill would
include:

(a) 1ldentification of the property, the
credit and security documents.

(b) A copy of the credit document or a
description of its terms.

{(c) Insofar as the information was available,
a statement regarding the principal terms
and conditions of each recorded senior
lien on the property including the
original) balance, current balance,
periodic payment, balloon payment,
interest rate, maturity date, and whether
or not there is any current defaults in
payment,

(d) A warning that, if refinancing would be
required under the loan, conventional

(More)
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{e)

(£)

(g}

(h)

(i)

(McAlister)

finanéinq might be difficult or
impossible to obtain in the conventional
mortgage market.

WV W

A disclosure and explanation of its
potential effect if negative amortization
could occur as a result of any variable
or adjustable rate financing arranged.

In a case of an all-inclusive trust deed,

a statement of whether the contract

documents specified the party liable for
payment or responsible for a defense

should the lender under the prior

encumbrance attempt to accelerate the

loan and the responsibilities and rights

of the parties should repayment of a

local secured by a prior lien be :
.required. '

In cases involving an all inclusive trust
deed or a real property sales contract,
the person responsible for loan
sexvicing, and a warning that if the
person was not a neutral third party, the
parties could designate a neutral third
party for that purpose.

If the financing could result in a
balloon payment, the date and amount of
the payment due, and the lack of
assurance that new financing or a loan
extension would be available at the time
the balloon payment became available.

A statement concerning the occupation,
employment, income and credit data of the
prospective purchaser as repraesented to

(Hore)

Page 92 of 118

EXHIBIT E - Page 35

156 Exhibit A - Page 161



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 157 of 218

i

(3)

(k)

(1)

(m)

AR

(n)
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AB 3531 (McAlister)
Page 14

the arranger of credit by the purchaser,
or a specific statement that no
representation was made by the arranger
of credit., The statement would also
include a warning that any recovery by
the seller in the event of foreclosure
would be limited to the net proceeds of
the sale of the property.

A statement that the seller would be
protected by loss payee clauses in the
property insurance, or that the seller
should consider protecting himself or
herself by securing such clauses if such
provisions had not been made,

A statement that a request for notice of
default had been recorded, or that, if it
had not been recorded, the seller should
consider recording a request,

A statement that a policy of title
insurance had been or would be obtained
and furnished to both parties insuring
the respective interest of each, or that
both parties individually should consider
obtaining such a policy.

A statement that a tax service had been
arranged to report to the seller whether
property taxes had been paid on the
property, or that the seller should
ascertain for himself that the taxes have
been paid.

A statement that the security documents
on the financing had been or would be

(More)

=LA
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AB 3531 (McAlister)
Page 15

recorded, or a statement that the
security might be subject to intervening
liens or judgment.s if the security
documents were not recorded.

AT W

P N

(o) A disclosure whether the purchager would
receive any cash from the proceeds from
the transaction, along with the

. disclosure of the amount, the source of
funds, and the purpose of any
disbursemente as represented by the
purchaser,

)

Rtk RPN
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rv
. SENATOR KENNETH L. XADDY, Chairm>n
POSITIONS:
: 31
SOURCE: Calif. Assn. of Realtors BILL NUMBER: AB 35
AUTHOR: McAlister et al
AMENDED COPY: 8-11-82
MAJORITY VOTE
Gonwniitee Voltes: Senate Floor Vote:
sl —
= Assembly Floor Vote:
DIGESY
Q 1 This bhbill amends existing law relative to credit transactions.
2 Specifically:
3 s 3
Yy ° 7qhis bill would require the disclosure of specified
5 information by the parties in certain home sales
€ which involve seller take-back financing and an
7 arranger of credit, as detined. The arranger of
8 credit would also be required to make the disclocsures.
1?, °© 7phis bill would also require the holder of the
i balloon payment note created by seller take-back
12 financing to give the debtor written notice of the
13 balloon payment becoming due at least 60 days prior
14 to that fact. '
%g > ophe bill would becume operative on July 1, 1983,
}; (See Comments for Details}
%g FISCAL EFFECT: Appropriat;lon, no. Piscal Committee, no. Local, no.

22 COMMENTS

oy The purpose of this bill is to provide for specific disclosures and

28 warnings to parties in real property sales which involve seller take-
Q 26 back financing. _

- next page -~
32 pag
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ANALYSIS CONTINUED: PAGE: 2

BiLL NUMBER: AB 3531

Pccorlding to the Senate Judiciary Committee analysis,'

At the urging of Senatoyx Bieroty, this bill

has been amended to require the holder of a
balloon payment note created by seller

taka-back financing to give the debtor written
notice of .the payment becctting due £0 €O 150
days pricr to thit fact.

7he notice would include information ons

(a) the date on which the balloon payment
would become due and o whom the payment
should be made;

(b} the amount of the payment, or a good
faith estimate if the exact amount was
not known, including unpaid principal,
interest and any other charces; and ‘

(c) a description of the trustor's right, if
any, to refinance the balloon payment,
including a summary of the terms of
refinancing.

Proponents of this requirement assert that it
would give a balloon payment debtor advance
notice of the need to procure refinancing if
that was necessary, or to iist the property
for sale if refinancing was not possibi=s,

List of required disclosuyes

(a)
(b)

‘c)

Provided by LRI History

The disclosures required by this bill would
include:

1dentification of the property, the g
credit and security documents. ;

A copy of the credit document or a
description of its terms.

Insofar as the {nformat.on was avaiiable,
a statement regarding the principal terms
and conditions of each recorded senior
lien on the property including the
original balance, current balance,
periodic payment, balloon payment,
interest rate, maturity date, and whether
or not there is any current defauits in
payment.
A warning

: s
required under the loan, conventionai- ~

hat#_;:_;gginancinq would be

- next page -
LLC — N =
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ANALYSIS CONTINUED: - PAGE: 3

8iLL NUMBER: AB 3531

1))

DOID R E @

11 (8)

22 {49}

30 (A

3y 1)

financing might be difficult or
impossible to obtain in the conventional
mortgage market.

A disclosure and explanation of its
potential effect if negative amortization
could occur as a ~esult of any variable
or adjustable rate financing arranged.

In a case of an all-inclusive trust deed,
a statement of whether thé contract
documents specified the party liable for
payment or responsible for a defense
should the lender under the prior
encumbrance attempt to accelerate the
loan and the responsibilities and rights
ot the parties should repayment of a
local secured by a prior lien be
required.

In cases involving an all inclusive fruat
deed or a real property sales contract,
the person responsible for loan
servicing, and a warning that if the
person was not a neutral third party, the
parcies could desigrate a neutral third
party for that purpose.

1f the findncing could result in a
balloon payment, the date and amount of
the payment due, and the lack of
assurance that new {inancing or a loan
extension would be available at the time
the balloon payment became available.

A statement concerning the occupation,
employment, income and credit data of the
prospective purchaser as represented to

the arranger of credit by the purchaser,
or a specific statement that no
represer.tation was made by the arranger
of credit. The statement wovld also
include a warning that any recovery by
the seller in the event of foreclosure
would be limited to the net proceeds of
the sale of the prope.ty.

A statement that the seller would be
protected by loss payee clauses in the
proparty insurance, Or that the seller
should consider protectirg himself or
hersolf by securing such clauses if such
provisions had not bsen nade. .

Provided by LRI History LLC— - e

164

- next page =~

Page 3ofd

EXHIBIT E - Page 43

Exhibit A - Page 169



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 165 of 218

ANALYSIS CONTINUED: - PAGE: 4 8ILL NUMBER: AB 3531
@ L
g {x]. A atatement that a request for notics of
4 default had been recorded, or that, if it
5 had not been recorded, the sellar should
6 consider recording a request,
Z (1) A statement that a policy of title
9 insurance had been or would be obtained
10 and furrished to both parties insuring
11 the respective interest of each, or that
12 both pacrties individually should consider
13 obtaining such a policy.
ig .. {(m) A statzment that a tax service had been
16 ' arranged to report to the seller whether
17 property taxes had been paid on ths
18 property, or that the seller should
19 ascertain for himself that the taxes have
been paid.
20
21 {n} A statement that the security. documents
gg cn the financing had been or would be
recorded, or a statement that . the .
security might be subject to intervening °
liens or judgments if the security
documents wers not recorded.
29 io) A disclosure whether the purchaser would
30 receive any cash from tne proceads from
31 the transaction, along with the
32 éisclosure of the amount, the source of
33 funds, and the purpose of »ny
34 disbursements as represented by the
35 ‘ pucchaser.,
36
317

33 ASSEMBLY COAUTHORS: Greene, Imbrecht, Johnson, La Follette, Rosenthal,
4g¢ Tucker and Young

42 SENATE COAUTHORS: Seymour and Speraw
yt 8-11-82saj
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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

A Limited Liability Partnership
Including Professional Corporations

EDWARD D. VOGEL, Cal. Bar No. 110081

JOIN C. DINEEN, Cal. Bar No. 222095

MARK G. RACKERS, Cal. Bar No. 254242

501 West Broadway, 19" Floor
San Diego, California 92101-3598

Telephone: 619.338.6500
Facsimile:  619.234.3815
E-mail: evogel@sheppardmullin.com

jdineen

Attorneys for Defendant
WELLS FARGO BANK, N.A.

sheppardmullin.com
mrackers@sheppardmullin.com

APR 10 2018

Fyn-

. R N STa Y ] e
P O -
- 12 OLIVER, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

JOSEPH WYMAN, an individual,

individually and on behalf of those
similarly situated; LISA WYMAN,
an individual,

Plaintiffs,
V.

WELLS FARGO BANK, N.A., a business
entity; and DOES 1 through 50, inclusive,

Defendants.

Case No. RG18889478

DEFENDANT WELLS FARGO BANK,
N.A.’S COMPLEX CASE
MANAGEMENT STATEMENT

ASSIGNED FOR ALL PURPOSES TO:
JUDGE BRAD SELIGMAN
DEPARTMENT: 23

DATE: April 24,2018

TIME: 3:00 p.m.

Complaint Filed: January 4, 2018

SMRH:4859344483

Case No. RG18889478

WELLS FARGO BANK’S COMPLEX CASE MANAGEMENT STATEMENT
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Pursuant to California Rule of Court 3.750 and Local Rules of the Superior
Court of California, County of Alameda 3.260(f), Defendant Wells Fargo Bank, N.A.
(“Wells Fargo™) submits the following Complex Case Management Statement in advance
of the Initial Complex Case Management Conference scheduled for April 24, 2018 at
3:00 p.m. in Department 23 before the Honorable Brad Seligman.
i BRIEF FACTUAL SUMMARY, ISSUES PRESENTED, AND RELIEF
SOUGHT

Plaintiffs’ Complaint, a putative class action, seeks damages, statutory
damages, disgorgement and injunctive relief for alleged violations of California Civil Code
§ 2966. Specifically, Plaintiffs allege that Wells Fargo modified their loan, but did not
provide them with a notice they contend was required by Civil Code § 2966. Plaintiffs
allege that the Bank’s failure to provide that notice meant that Plaintiffs were entitled to an
extension of the due date for their final loan payment (which Plaintiffs characterize as a
“balloon payment”) and therefore, as a result, Wells Fargo sought to collect an inaccurate
amount from Plaintiffs. Plaintiffs seek to represent a class of California mortgage
borrowers who received a loan modification from Wells Fargo that contained a “balloon
payment” and that did not contain a notice as set forth in California Civil Code § 2966.

Wells Fargo’s position is as follows:

Plaintiffs’ sole cause of action against Wells Fargo is fatally defective for at
least three independent reasons, any one of which requires dismissal. First, Plaintiffs’
claim is barred by claim preclusion as Plaintiffs already filed, and lost, a lawsuit against
Wells Fargo that raised, or could have raised, the same claim against the Bank. Second,
Plaintiffs’ claim is barred by the applicable two year statute of limitations. And third, the
disclosure requirements of Civil Code § 2966 are inapplicable to Plaintiffs’ loan
modification. The application of the statute is limited to certain residential real estate
transactions involving seller take-back financing. The statute does not apply to loan
modifications made by national banks and the claimed statutory violation simply does not

exist. (There are .also no statutory damages available for a Section 2966 claim.) For each

-1-
SMRH:485934448.3 Case No. RG18889478
WELLS FARGO BANK’S COMPLEX CASE MANAGEMENT STATEMENT
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of these reasons, Wells Fargo plans to file a demurrer, which should be sustained without

leave to amend.

II. PROCEDURAL POSTURE OF THE CASE AND MISCELLANEOUS
ISSUES

This case was deemed complex on March 20, 2018, by Judge Brad
Seligman. After meeting and conferring with Plaintiff’s counsel on March 21, 2018, Wells
Fargo decided to file its demurrer to Plaintiff’s complaint and secured a hearing date for
May 22, 2018, at 3:00 p.m. in Dept. 23. There are no known jurisdiction or venue issues.

III. SUBJECTS FOR CONSIDERATION AT THE CONFERENCE

Pursuant to California Rule of Court 3.750, the Court should consider the
subjects listed in 3.750(b) at a complex case management conference. Below is Wells
Fargo’s position on each subject:

(1) Wells Fargo is unaware of any parties that are named in the Complaint that
have not been served, appeared or dismissed,;

(2) To the best of Wells Fargo’s knowledge, all relevant parties have been included
in this action;

(3) Wells Fargo is not aware of any additional initial pleadings that need to be filed
and/or additional parties that need to be served;

(4) Severance, consolidation or coordination with other actions is not desirable, and
Wells Fargo is unaware of any ongoing related cases within the meaning of
California Rule of Court 3.300(2).

(5) Discovery is not yet underway and should not commence until Wells Fargo’s
demurrer has been heard. Wells Fargo’s demurrer is pending and, as Plaintiffs’
defective claim cannot be cured by amendment, the Bank believes the case should
be dismissed with prejudice.

(6) The Parties have not yet discussed ADR. Any settlement discussions are
premature in this action until Wells Fargo’s demurrer is resolved (which hearing is

presently set for May 22, 2018 at 3:00 p.m.)
D

SMRH:485934448.3 Case No. RG18889478
WELLS FARGO BANK’S COMPLEX CASE MANAGEMENT STATEMENT
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IV.

(7) Plaintiffs are represented by Matthew D. Mellen and Jessica Galletta of Mellen
Law Firm. Wells Fargo is represented by Edward D. Vogel and John C. Dineen of
Sheppard Mullin Richter & Hampton, LLP. There is no need for the appointment of
additional counsel.

(8) If this action is not resolved on demurrer, then Wells Fargo anticipates filing a
motion for summary judgment on the grounds of claim preclusion, Wells Fargo’s
statute of limitations defense, and whether Civil Code § 2966 applies to Plaintiffs’
loan modification.

(9) Wells Fargo believes that discovery should be stayed pending a ruling on its
demurrer. Moreover, given that a key issue in this matter is of statutory
interpretation, Wells Fargo anticipates that very few fact witness depositions will be
necessary in this case.

(10) At this time, Wells Fargo is unaware of any reason that the Parties will require
an electronic document depository.

(11) Wells Fargo is not aware of any reason that a special master would need to be
appointed.

(12) Given that there are only two parties in the case, Wells Fargo is unaware of
any reason that this case would require a case-based web site or other means to
provide a current master list of addresses and telephone numbers of counsel.

(13) Wells Fargo is amenable to the scheduling of further conferences as the Court
deems necessary.

MEET AND CONFER

On March 21, 2018, the Parties extensively met and conferred regarding

Wells Fargo’s anticipated demurrer and discussed Wells Fargo’s anticipated challenges to

Plaintiffs’ claim in significant detail. The Parties have not yet met and conferred regarding

discovery, the filing of a summary judgment motion and the potential for alternative

dispute resolution, because prior to the hearing on the Bank’s demurrer, those issues are

3.

SMRH:485934448.3 Case No. RG18889478
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premature.

¥ PROPOSED SCHEDULE FOR CONDUCT OF LITIGATION

Wells Fargo respectfully requests that no trial date be set for this matter at
this time. The case is not yet at issue. Wells Fargo’s demurrer is yet to be heard. If
Plaintiffs’ claim survives demurrer (and it should not), an additional conference should be
set to discuss scheduling for discovery, class certification, summary judgment, ADR and

other pre-trial matters.

Dated: April 9, 2018
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By /DAC hww

ARD D. VOGEL
HN C. DINEEN

Attorneys for Defendant
WELLS FARGO BANK, N.A.

_4-
SMRH:485934448 3 Case No. RG18889478
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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
A Limited Liability Partnership
Including Professional Corporations
EDWARD D. VOGEL, Cal. Bar No. 110081
JOHN C. DINEEN, Cal. Bar No. 222095
MARK G. RACKERS, Cal. Bar No. 254242
501 West Broadway, 19" Floor -
San Diego, California 92101-3598 APR 1.0 2018
Telephone: 619.338.6500 CEERE t4r 2o
Facsimile:  619.234.3815 B 13 it e et MOl pe
E mail evogel@sheppardmullin.com S 2 ULIVER, Deputy
jdineen@sheppardmullin.com
mrackers@sheppardmullin.com

TR T e svrer e
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Attorneys for Defendant
WELLS FARGO BANK, N.A.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA, RENE C. DAVIDSON COURTHOUSE

JOSEPH WYMAN, an individual, Case No. RG18889478
individually and on behalf of those
similarly situated; LISA WYMAN, PROOF OF SERVICE
an individual,
Date:
Plaintiffs, Time:
Dept.: 23

VY.

WELLS FARGO BANK, N.A., a business

[Complaint Filed: January 4, 2018]

entity; and DOES 1 through 50, inclusive, René C. Davidson Courthouse
1225 Fallon St,
Defendants. Oakland, CA 94612

Case No. RG18889478

SMRH:485531522.1 PROOF OF SERVICE
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Wyman v. Wells Fargo Bank, N.A.
Alameda Superior Court, Case No. RG18889478

PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SAN DIEGO

At the time of service, I was over 18 years of age and not a party to this action. T
am employed in the County of San Diego, State of California. My business address is 501
West Broadway, 19th Floor, San Diego, CA 92101-3598.

On April 9, 2018, I served true copies of the following document(s) described as

DEFENDANT WELLS FARGO BANK’S NOTICE OF DEMURRER AND
DEMURRER TO PLAINTIFFS’ COMPLAINT; DECLARATION OF JOHN C.
DINEEN IN SUPPORT OF DEMURRER [C.C.P. § 430.41] .

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
EEFI\‘JIIEII)\TllJ)J}gT WELLS FARGO BANK, N.A.’S DEMURRER TO PLAINTIFFS’
AINT

DEFENDANT.WELLS FARGO BANK’S REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF ITS DEMURRER TO PLAINTIFFS’ COMPLAINT

DEFENDANT WELLS FARGO BANK’S COMPLEX CASE MANAGEMENT
CONFERENCE STATEMENT

on the interested parties in this action as follows:

SERVICE LIST

Matthew D. Mellen, Esq. Attorneys for Plaintiffs Joseph and Lisa
Mellen Law Firm Wyman and the purported class

One Embarcadero Center, Fifth Floor

San Francisco, CA 94111

Tel 415-315-1653: Fax 415-276-1902

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed
to the persons at the addresses listed in the Service List and placed the envelope for
collection and mailing, following our ordinary business practices. I am readily familiar
with the firm's practice for collecting and processing correspondence for mailing. On the
same day that correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope
with postage fully prepaid. I am a resident or employed in the county where the mailing
occurred.

- " Case No. RG18889478
SMRH:485531522.1 PROOF OF SERVICE
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I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on April 9, 2018, at San Diego, California.

‘ oD Case No. RG18889478
SMRH:485531522.1 PROOF OF SERVICE
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APR.12.2018  2:03PM NO. 3592 P. 2
FILED BY FAX
1 || SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
1 A Limited Liability Partnership ALAMEDA COUNTY
2 Including Professional Corporations April 12, 2018
TOHN - DINEEN, Cal. Ba Mo, 252095 CLERK OF
3 . EN, Cal. Bar No. 22 ,
MARK G RACKERS, Cal, Bar No. 254242 By Alicia Eapinoys, Depuly
415 est Broadway, 19" Floor .
San Diego, California 92101-3598 CATE NMUMBETRR:
5 || Telephone:  619.338.6500 RG18889478
Facsimile:  619.234.3815 .
6 || E-mail: evogel@sheppardmullin.com
jdineen@sheppardmullin.com
7 mrackers@sheppardmullin.com
8 || Attorneys for Defendant
0 WELLS FARGO BANK, N.A,
10 SUPERIOR COURT OF THE STATE OF CALIFORNIA
11 COUNTY OF ALAMEDA
12
13 || JOSEPH WYMAN, an individual, Case No. RG18889478
individually and on behalf of those ,
14 || similarly situated; LISA WYMAN, ASSIGNED FOR, ALL PURPOSES TO:
an individual, JUDGE BRAD SELIGMAN
15 DEPARTMENT 23
Plaintiffs,
16 DECLARATION OF PREJUDICE PER
v. C.C.P.§170.6
17 (PEREMPTORY CHALLENGE)
WELLS FARGO BANK, N.A., a business
18 || entity; and DOES 1 through 50, inclusive, [Proposed] Order filed concurrently
herewith
19 Defendants.
o Complaint Filed: January 4, 2018
21
22
23
24
25
26
27
28
-1-
SMRF-#85028493 1 Case No. RG18889478
WELLS FARGO BANK'S PEREMPTORY CHALLENGE

RECEIVED TIME APR. 12, 3:34PM
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DECLARATION OF EDWARD D. VOGEL

I, Edward D. Vogel, say that:

I am an attorney for Defendant Wells Fargo Bank, N.A. in the within action.
The Honorable Brad Seligman, the judge before whom this case is pending, is prejudiced
against the Defendant or the Defendant’s attorneys or the interest of the Defendant or of
the Defendant’s attorneys such that the declarant believes that the Defendant cannot have a

fair and impartial trial or hearing before such judge.

This challenge is timely as counsel for Wells Fargo was notified for the first
time today by the clerk in Department 23 that the matter has been assigned to Judge
Seligman and Judge Seligman has not made any ruling on a contested issue of fact.
Moreover, Wells Fargo has not yet made an appearance in this action by filing its demurrer

or other pleading responsive to Plaintiffs’ complaint.

Pursuant to the provisions of Code of Civil Procedure § 170.6, Defendant
respectfully requests that its peremptory challenge be granted and the matter assigned to

another judge.

[ declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct.

Dated: April 6, 2018

I:EQ«JMQ 0. M

EDWARD IQ/OGEL

e
SMRH:485928493.1 Case No. RG18889478
WELLS FARGO BANK’S PEREMPTORY CHALLENGE
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

JOSEPH WYMAN, an individual,

individually and on behalf of those
similarly situated; LISA WYMAN,
an individual,

Plaintiffs,
V.

WELLS FARGO BANK, N.A., a business
entity; and DOES 1 through 50, inclusive,

Defendants.

Case No. RG18889478

ASSIGNED FOR ALL PURPOSES TO:
JUDGE BRAD SELIGMAN
DEPARTMENT 23

[PROPOSED] ORDER GRANTING

PEREMPTORY CHALLENGE
C.C.P.§170.6

Complaint Filed: January 4, 2018

-1-

SMRH:485929026.1

Case No. RG18889478

[PROPOSED] ORDER GRANTING PEREMPTORY CHALLENGE

176
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ORDER

IT IS ORDERED that Defendant’s Peremptory Challenge pursuant to Code

of Civil Procedure § 170.6 as to the Honorable Brad Seligman is GRANTED.

Dated: April _ , 2018

JUDGE OF THE SUPERIOR COURT

-

SMRH:485929026.1

Case No. RG18889478
[PROPOSED] ORDER GRANTING PEREMPTORY CHALLENGE
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A Limited Liability Partnership
Including Professional Corporations
EDWARD D. VOGEL, Cal. Bar No. 110081
JOHN C. DINEEN, Cal. Bar No, 222095
MARK G. RACKERS, Cal. Bar No, 254242
501 West Broadway, 19% Floor
San Diego, California 92101-3598
Telephone:  619.338.6500
Facsimile: 619.234.3815
E mail evogel@sheppardmullin,.com
jdineen(@sheppardmullin.com
mrackers(@sheppardmullin.com

Atftorneys for Defendant
WELLS FARGO BANK, N.A.

JOSEPH WYMAN, an individual,

individually and on behalf of those
similarly situated; LISA WYMAN,
an individual,

Plaintiffs,
v,

WELLS FARGO BANK, N.A,, a business
entity; and DOES 1 through 50, inclusive,

Defendants.

SHEPPARD, MULLIN, RICHTER & HAMPTON LLp FILED BY FAX

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA, RENE C. DAVIDSON COURTHOUSE

4/12/2018 3:41:50 PM PAGE 1/001 Fax Server

NO. 3592 P 6

ALAMEDA COUNTY
Aprit 12, 2018
CLERK OF
THE SUPERIOR COURT]
By Alicia Espinoza, Deputy

CASE NUMBER:
R&G18889478

Case No, RG18889478

PROOF OF SERVICE
[Complaint Filed: January 4, 2018]
René C. Davidson Courthouse

1225 Fallon St,
Oakland, CA 94612

Case No, R(318889478

SMRH:485531522.1

RECEIVED TIME APR. 12, 3:40PM

178

PROOF OF SERVICE
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Wyman v. Wells Fargo Bank, N.A.
Alameda Superior Court, Case No. RG18889478

PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SAN DIEGO

At the time of service, I was over 18 years of age and not a party to this action. |
am employed in the County of San Diego, State of California. My business address is
501 West Broadway, 19th Floor, San Diego, CA 92101-3598.

On April 12, 2018, I served true copies of the following document(s) described as
DECLARATION OF PREJUDICE PER C.C.P. § 170.6 (PEREMPTORY
CHALLENGE); and [PROPOSED] ORDER GRANTING PEREMPTORY
CHALLENGE C.C.P. § 170.6 on the interested parties in this action as follows:

SERVICE LIST

Matthew D. Mellen, Esq. Attorneys for Plaintiffs Joseph and Lisa
Mellen Law Firm Wyman and the purported class

One Embarcadero Center, Fifth Floor Tel 415-315-1653; Fax 415-276-1902
San Francisco. CA 94111

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed
to the persons at the addresses listed in the Service List and placed the envelope for
collection and mailing, following our ordinary business practices. I am readily familiar
with the firm's practice for collecting and processing correspondence for mailing. On the
same day that correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sea ed envelope
with postage fully prepaid. I am a resident or employed in the county where the mailing
occurred.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.
Executed on April 12, 2018, at San Diego, California.
Pamela Parker
-1- Case No. RG18889478
SMRH:485531522.1 PROOF OF SERVICE
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Mellen Law Firm Sheppard Mullin Richter & Hampton
Attn: Mellen, Matthew LLP

One Embarcadero Center Attn: Dineen, John C.

Fifth Floor 501 W Broadway

San Francisco, CA 94111 19th Floor

San Diego, CA  92101-3598

Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s)

Declaration Re: Peremptory Challenge
as to Brad Seligman Granted

VS.

Wells Fargo Bank N A.

Defendant/Respondent(s)
(Abbreviated Title)

IT IS ORDERED that the Defendant's Declaration Re: Peremptory Challenge as to Brad Seligman is
granted.

v digital
/]

Dated: 04/16/2018 fj 2 5

P el

Judge Brad Seligman
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Superior Court of California, County of Alameda

Notice of Reassignment of Judge for All Purposes

Case Number:RG18889478
Case Title:  Wyman VS Wells Fargo Bank N.A.
Date of Filing: 01/04/2018

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
Pursuant to Rule 3.734 of the California Rules of Court and Title 3 Chapter 2 of the

Local Rules of the Superior Court of California, County of Alameda, this action is
hereby reassigned by the Presiding Judge for all purposes to:

Judge: Winifred Y. Smith
Department: 21
Address: Administration Building

1221 Oak Street
Oakland CA 94612
Phone Number: (510) 267-6937
Fax Number: -
Email Address: Dept.21@alameda.courts.ca.gov

Under direct calendaring, this case is assigned to a single judge for all purposes including
trial.

Please note: In this case, any challenge pursuant to Code of Civil Procedure section
170.6 must be exercised within the time period provided by law. (See Code Civ. Proc.
§§ 170.6, subd. (a)(2) and 1013.)

NOTICE OF NONAVAILABILITY OF COURT REPORTERS: Effective June 4, 2012, the
court will not provide a court reporter for civil law and motion hearings, any other hearing or
trial in civil departments, or any afternoon hearing in Department 201 (probate). Parties may
arrange and pay for the attendance of a certified shorthand reporter. In limited jurisdiction
cases, parties may request electronic recording.

Amended Local Rule 3.95 states: "Except as otherwise required by law, in general civil case
and probate departments, the services of an official court reporter are not normaily
available. For civil trials, each party must serve and file a statement before the trial date
indicating whether the party requests the presence of an official court reporter."

IT IS THE DUTY OF EACH PLAINTIFF AND CROSS COMPLAINANT TO SERVE A COPY
OF THIS NOTICE IN ACCORDANCE WITH LOCAL RULES.
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General Procedures

Following assignment of a civil case to a specific department, all pleadings, papers, forms,
documents and writings can be submitted for filing at either Civil Clerk’s Office, located at
the René C. Davidson Courthouse, Room 109, 1225 Fallon Street, Oakland, California,
94612, and the Hayward Hall of Justice, 24405 Amador Street, Hayward, California, 94544,
All documents, with the exception of the original summons and the original civil complaint,
shall have clearly typed on the face page of each document, under the case number, the
following:
ASSIGNED FOR ALL PURPOSES TO
JUDGE Winifred Y. Smith
DEPARTMENT 21

All parties are expected to know and comply with the Local Rules of this Court, which are
available on the Court’'s website at: http://www.alameda.courts.ca.gov/Pages.aspx/Local-
Rules(1) and with the California Rules of Court, which are available at
www.courtinfo.ca.gov.

Parties must meet and confer to discuss the effective use of mediation or other alternative
dispute processes (ADR) prior to the Initial Case Management Conference. The court
encourages parties to file a “Stipulation to Attend ADR and Delay Initial Case Management
Conference for 90 Days”. Plaintiff received that form in the ADR information package at the
time the complaint was filed. The court’s Web site also contains this form and other ADR
information. If the parties do not stipulate to attend ADR, the parties must be prepared to
discuss referral to ADR at the Initial Case Management Conference.

Email is the preferred method of communicating with court staff in Department 21,
particularly for scheduling of law and motion, ex parte application, and case management
events, Telephone communications are possible, but use of email will greatly facilitate a
prompt response to your inquiries. When a copy of a document must be transmitted to court
staff, an email attachment is preferable to fax. Use of an email attachment or fax, however,
is not a substitute for filing of pleadings or other documents. All email communications
should be copied to all parties for whom an email address is available, so inclusion of
available email addresses in the caption of all filed papers, as required by California Rule of
Court 2.111(1) is critical.

Schedule for Department 21

The following scheduling information is subject to change at any time, without notice.
Please contact the department at the phone number or email address noted above if
you have questions.

+ Trials generally are held: Trial call is Monday at 9:00 am. Trials run Mondays
through Thursdays at 9:00 am/9:30 am to 4:30 pm; expect to be in the courtroom
from 9to 5. Cases may "trail" a trial in progress.

» Case Management Conferences are held: Initial CMC's on Mondays and Tuesdays
at 8:30 a.m; Continued CMC's on Mondays and Tuesdays at 8:45 a.m. Timely filed
and complete CMC statements allow the court to post tentative CMC orders.

e Law and Motion matters are heard: Fridays at 10:00 am, 11:00 am, and *2:00 pm.
*Only Asbestos matters are set at 2:00 pm.

e Settlement Conferences are heard: As specially set.
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« Ex Parte matters are heard: The court prefers to resolve ex parte applications on the
papers only. Before submitting an ex parte application on the papers, (a) email Dept.
21 to advise when papers will be filed, and (b) provide CRC 3.1203(a) notice to all
parties.

¢ (ExParte Cont'd) Any written opposition must be filed within 24 hours of receipt of
notice. If a matter is time sensitive, opposition is expected, and/or personal
appearances are otherwise warranted, the parties may request a time for
appearance via email to Dept. 21, copied to all parties. Such appearances, when
permitted, will normally be specially set, and compliance with CRC 3.1203(a) will be
strictly enforced. All other matters are specially set. Always check the website the
day before the hearing for developments on your case. See link to above "List of
documents" for more information on the department.

¢ Pretrial Conferences are held: Fridays at 9:00 a.m. The hearings are scheduled on a
Continued Case Management Conference.
Law and Motion Procedures

To obtain a hearing date for a Law and Motion or ex parte matter, parties must contact the
department as follows:

« Motion Reservations
Email; Dept.21@alameda.courts.ca.gov

When requesting to reserve a hearing, include the case name & number, title of the
motion and identity of the moving party. The court may set a CMC on shortened time
before allowing a discovery motion to be filed.

e Ex Parte Matters
Email: Dept.21@alameda.courts.ca.gov

Tentative Rulings

The court may issue tentative rulings in accordance with the Local Rules. Tentative rulings
will become the Court’s order unless contested in accordance with the Local Rules.
Tentative rulings will be available at:

¢ \Website: www.alameda.courts.ca.gov/domainweb, Calendar Information for Dept. 21
» Phone: 1-866-223-2244
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Fecaimie

Dated: 04/16/2018
4 » ‘>/ GPW#

Presiding Judge,
Superior Court of California, County of Alameda

CLERK'S CERTIFICATE OF MAILING
| certify that the following is true and correct: | am the clerk of the above-named court and
not a party to this cause. | served this Notice by placing copies in envelopes addressed as
attached hereto and then by sealing and placing them for collection, stamping or metering
with prepaid postage, and mailing on the date stated below, in the United States mail at
Alameda County, California, following standard court practices.

By ngﬁ'

Executed on 04/17/2018

Deputy Clerk
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SHORT TITLE:

Wyman VS Wells Fargo Bank N.A.

CASE NUMBER:
RG18889478

ADDITIONAL ADDRESSEES

Mellen Law Firm |
Attn: Mellen, Matthew
One Embarcadero Center

Fifth Floor

San Francisco, CA 94111

185

Sheppard Mullin Richter & Hampton
LLP

Attn: Dineen, John C.

501 W Broadway

19th Floor

San Diego, CA  92101-3598
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Page 2 of 2

22
23
24
25
26
27
28

2018-04-18 00:02:24 (GMT) 14152761902 From: Matthew Mellen
FILED BY FAX
Matthew D. Mellen (Bar No. 233350) ALAMEDA COUNTY
MELLEN LAW FIRM April 18, 2018
One Embarcadero Center, Fifth Floor CLERK OF
San Francisco, CA 94111 EH%S#I\F/)IERQQR CI:C))URtT
Telephone:  {415)315-1653 y =t Moskairs, Leputy
Facsimile:  (415)276-1902 CASE NUMBER:
RG18889478

Attorney for Plaintiffs,
JOSEPH WYMAN
LISA WYMAN

SUPERIOR COURT OF THE STATE OF CAIFORNIA
ALAMEDA COUNTY

JOSEPH WYMAN, an individual, individually
and on behalf of ali those similarly situated;
LISA WYMAN, an individual

Plaintiffs,

VS,

WELLS FARGO BANK, N A, a business
entity; and DOES 1 through 50, inchusive,

Defendants.

Case No.: RG18889478

NOTICE OF POSTING JURY FEES

TO THE COURT, ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that Plamtiff hereby submts a jury fec deposit in the

amount of $150 in the above-centitled action pursuant to California Code of Civil Procedure

Section 63 1(b).

DATED: April 17, 2018

Respectfully Submitted,

MELLEN LAW FIRM

Allen T. Koster
Attorney for Plaintiffs
JOSEPH WYMAN
LISA WYMAN

|

NOTICE OF POSTING JURY FEES

186

Exhibit A - Page 191



Case 4:18-cv-03236-DMR Document 1-1 Filed 05/31/18 Page 187 of 218

To:. Page2of4 2018-04-17 23:49:33 (GMT) 14152761902 From: Matthew Mellen
FILED BY FAX
E | Matthew D. Mellen (Bar No. 233350) ALAMEDA COUNTY
3 MELLEN LAW FIRM April 18, 2018
One Embarcadero Center, Fifth Floor CLERK OF
3 | Sen Francisco, CA 04111 THE SUPERIOR COURT
Telephone:  (415) 315-1653 By Burt Moskaira, Deputy
4 | Facsimile:  (415)276-1902 CASE NUMBER:
RG18889478
5 1 Attorney for Plaintiffs,
6 JOSEPH WYMAN
LISA WYMAN
! SUPERIOR COURT OF THE STATE OF CAIFORNIA
5 ALAMEDA COUNTY
9

JOSEPH WYMAN, an individual, mdividually | Case No.: RG 18889478
10 and on behalf of all those similarly situated;

[ LISA WYMAN, an individual PLAINITFF'S COMPLEX CASE
MANAGEMENT STATEMENT
1 Plaintiffs,
Date:  April 24, 2018
13 Vs, Time: 3:00 p.m.
Dept: 23
4 1 WELLS FARGO BANK, N.A.. a business Judge: Hon. Brad Seligman
(5 entity; and DOES 1 through 50, nclusive,
16 Defendants. Complaint Filed: January 4, 2018
Trail Date: None Set
17
I8
Pursuant to Cal. Rules of Court 3.750 and Local Ruies of the Superior Court of California,
19
County of Alameda 3.260(f). Plaintiff submits the following Case Management Statement,
20
SUMMARY
21
In the case at hand, Defendants transformed Plaintiffs’ fully amortizing loan into a
22
balloon-payment loan without providing Plaintiffs notice of their newly acquired balloon-
23
pavment, as required by California law, Specifically, Defendant modified Plaintiffs’ loan by
24
creating a “New Principal Balance” and then breaking down the “New Principal Balance™ ito a
23
“Secondary Principal Balance” and an “Interest Bearing Principal Balance”. However, the loan
26
agreement wholly fails to place Plaintiffs on notice that they would be responsibie for a balloon
27
28

]
PLAINITFF'S COMPLEX CASE MANAGEMENTSTATEMENT
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To: Page3of4 2018-04-17 23:49:33 (GMT) 14152761902 From: Matthew Mellen

i

payment at Joan maturity, as required by Califormia law. Plaintiffs believe that this conduct s an

: unlawful business practice by Defendant warranting class action treatment.

’ Defendant’s conduct, as alleged above, constitutes a violation of Civil Code § 2966.

! California Civil Code § 2966(d) provides, “[e]very note subject to the provisions of this section

i shall mclude the following statement: This note is subject to Section 2966 of the Civil Code,

° which provides that the holder of this note shall give written notice to the trustor, or his siccessor

’ in interest, of prescribed mformation at least 90 and not mere than 150 days before any balloon

’ payment is due.”

? Pursuant to Cal. Civ. Code § 2966(b), Defendants” failure to provide Plaintiff with the
10 required notice entitles Plamtiff to an extension of the due date for the balloon payment pursuant
. to the terms of his loan.

12 PARTIES
. Plainiiffs JOSEPH WYMAN and LISA WYMAN (“Plaintiffs”) arc adult residents of
H Alameda County. Plaintiffs are the owners of the Property located at 4903 Stoneridge Court,
P Qakland, CA 94605 (the “Property™).
16 The Class are all wdentifiable, similarly situated persons living in California, whose loans
" were modified into balloon-payment loan agreements without bemg notified of the creation of a
'8 balloon payment by a loan modification agreement.
¥ Wells Fargo Bank, N.A. is the sole identified Defendant,
20 PROCEDURAL POSTURE
: The case was deemed complex by the court on March 20, 2018 by Judge Brad Seligman.
= Defendants have filed a demurrer to the complaint with a hearing date of May 22, 2018 at 3:00
> p.m. i Dept. 23,
24

(1) Plamtiff is not awarc of any unscrved parties at this time;
> (2) Plaintiff is not aware of any unserved and/or unfiled cross-complaints;
2 (3) Plaintiff is not aware of any related actions pending in any jurisdiction and the potential
. for coordination or consohdation;
2 (4) No jurisdictional issues are anticipated;

2
PLAINITFF'S COMPLEX CASE MANAGEMENTSTATEMENT
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To: Page4of4 2018-04-17 23:49:33 (GMT) 14152761902 From: Matthew Mellen
i
(5) No discovery has yet been propounded, Plaintiff anticipates taking depositions and
’ propounding wriiten discovery, Plaintiff docs not anticipate any discovery issucs;
! (6) There is a demurrer by Defendant Wells Fargo pending with a hearing set for May 22,
) 2018;
i (7) No ADR proceedings have been ordered or initiated, Plamtiff 1s amenable to ADR;
° (8) No severance of 1ssues for trial is anticipated,
! (9) Plantiffs” Counsel has the following calendar conflicts with regards to trial setting: 2018:
’ Jun 11-15; Jul 30 - Aug 10; Aug 16-22; Aug. 27-31; Sept 21- 25; Oct. 18-25; Nov. 21-28;
? 2019; Jan. 14-18; Jan 28 - Feb 1; Feb. 7-14; Mar 25-29.
10 PROPOSED SCHEDULE
H Plamtiff requests that no irial be set at this pomnt in the litigation: there 15 a demurrer
. hearing on May 22, 2018, Plamntiff believes that setting a schedule for hitigation will have to
& occur after the hearing on the demurrer and after Defendant answers the complaint as Plamtf is
H unsure of what motion work is going to happen subsequent to the ruling on the demurrer.
{3
16 | DATED: April 17, 2018 Respectfully Submitted,
17 MELLEN LAW FIRM
I8
19 z: A !
20 Allen T. Koster
Y Attorney onr Plamtiffs
JOSEPH WYMAN
2 LISA WYMAN
23
24
25
26
27
28
3
PLAINITFF'S COMPLEX CASE MANAGEMENTSTATEMENT
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" Mellen Law Firm 1 r Sheppard Mullin Richter & Hampton
Attn: Mellen, Matthew LLP
One Embarcadero Center \/ Attn: Dineen, John C.
Fifth Floor 501 W Broadway

L San Francisco, CA 94111 J L 19th Floor J

San Diego, CA  92101-3598

Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s) :
VS.

Wells Fargo Bank N.A. NOTICE OF HEARING (AMENDED)

Case Management Conference on 04/24/2018 has
been vacated and rescheduled.

Defendant/Respondent(s)
(Abbreviated Title)

To each party or to the attorney(s) of record for each party herein:

Notice is hereby given that the above entitled action has been set for:
Case Management Conference

You are hereby notified to appear at the following Court location on the date and
time noted below:
Case Management Conference:
DATE: 05/30/2018 TIME: 09:00 AM DEPARTMENT: 21
LOCATION: Administration Building, Fourth Floor
1221 Oak Street, Oakland

Failure to appear, comply with local rules or provide a Case Management Conference statement
may result in sanctions under Local Rule 3.90.

All motions in this matter to be heard prior to Complex Litigation Determination Hearing (CDH)
must be scheduled in the same department as that hearing.

If the information contained in this notice requires change or clarification, please call the
courtroom clerk for the department where the CDH is scheduled.

TELEPHONIC COURT APPEARANCES at Case Management Conferences may be available by
contacting CourtCall, an independent vendor, at least 3 business days prior to the scheduled
conference. Parties can make arrangements by calling 1-888-882-6878, or faxing a service request
form to 1-888-882-2946. This service is subject to charges by the vendor.

Dated: 04/18/2018 Chad Finke Executive Officer / Clerk of the Superior Court
)

digdal:
By C w N /

CLERK'S CERTIFICATE OF MAILING
[ certify that the following is true and correct: Tam the clerk of the above-named court and not a party to
this cause. I served this Notice by placing copies in envelopes addressed as shown hereon and then by
sealing and placing them for collection, stamping or metering with prepaid postage, and mailing on the
date stated below, in the United States mail at Alameda County, California, following standard court
practices.

Deputy Clerk
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Executed on 04/18/2018.

Deputy Clerk
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Mellen Law Firm Sheppard Mullin Richter & Hampton
Attn: Mellen, Matthew LLP
One Embarcadero Center Attn: Dineen, John C.
Fifth Floor 501 W Broadway
L SanFrancisco, CA 94111 J L 19th Floor E J

San Diego, CA  92101-3598

Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s)
V8.

Wells Fargo Bank N.A. NOTICE OF HEARING (AMENDED)

Civil Law and Motion on 05/22/2018 has been
vacated and rescheduled.

Defendant/Respondent(s)
(Abbreviated Title)

To each party or to the attorney(s) of record for each party herein:
Notice is hereby given that the above entitled action has been set for:
Civil Law and Motion: Demurrer to Complaint

You are hereby notified to appear at the following Court location on the date and
time noted below:

Civil Law and Motion:
DATE: 06/01/2018 TIME: 10:00 AM DEPARTMENT: 21
LOCATION: Administration Building, Fourth Floor

1221 Oak Street, Qakland

Dated: 04/18/2018 Chad Finke Exccutive Officer / Clerk of the Superior Court

digtal

By C ('/{J') :

Deputy Clerk

CLERK'S CERTIFICATE OF MAILING
I certify that the following is true and correct: I am the clerk of the above-named court and not a party to
this cause. I served this Notice by placing copies in envelopes addressed as shown hereon and then by
sealing and placing them for collection, stamping or metering with prepaid postage, and mailing on the date
stated below, in the United States mail at Alameda County, California, following standard court practices.

Exccuted on 04/18/2018.

digtal

By CWG

Deputy Clerk
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Matthew D. Mellen (Bar No. 233350)
MELLEN LAW FIRM

One Embarcadero Center, Fifth Floor
San Francisco, CA 94111

Telephone:  (415) 315-1653
Facsimile:  (415)276-1902

Attorney for Plaintiffs,
JOSEPH WYMAN
LISA WYMAN

SUPERIOR COURT OF THE STATE OF CAIFORNIA
ALAMEDA COUNTY

JOSEPH WYMAN, an individual, individually Case No.: RG 18889478
and on behalf of all those similarly situated;

LISA WYMAN, an individual PLAINITFF'S COMPLEX CASE

MANAGEMENT STATEMENT
Plaintiffs,
Date: April 24,2018
vs. Time: 3:00 p.m.

Dept: 23

WELLS FARGO BANK, N.A., a business Judge: Hon. Brad Seligman

entity; and DOES 1 through 50, inclusive,

Defendants. Complaint Filed: January 4, 2018

Trail Date: None Set

Pursuant to Cal. Rules of Court 3.750 and Local Rules of the Superior Court of California,

County of Alameda 3.260(f). Plaintiff submits the following Case Management Statement.
SUMMARY

In the case at hand, Defendants transformed Plaintiffs’ fully amortizing loan into a
balloon-payment loan without providing Plaintiffs notice of their newly acquired balloon-
payment, as required by California law. Specifically, Defendant modified Plaintiffs’ loan by
creating a “New Principal Balance” and then breaking down the “New Principal Balance” into a
“Secondary Principal Balance” and an “Interest Bearing Principal Balance”. However, the loan

agreement wholly fails to place Plaintiffs on notice that they would be responsible for a balloon

1
PLAINITFF'S COMPLEX CASE MANAGEMENT STATEMENT
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! payment at loan maturity, as required by California law. Plaintiffs believe that this conduct is an

2 unlawful business practice by Defendant warranting class action treatment.

’ Defendant’s conduct, as alleged above, constitutes a violation of Civil Code § 2966.

California Civil Code § 2966(d) provides, “[e]very note subject to the provisions of this section
> shall include the following statement: This note is subject to Section 2966 of the Civil Code,

¢ which provides that the holder of this note shall give written notice to the trustor, or his successor

7 in interest, of prescribed information at least 90 and not more than 150 days before any balloon

8 payment is due.”

? Pursuant to Cal. Civ. Code § 2966(b), Defendants’ failure to provide Plaintiff with the
10 required notice entitles Plaintiff to an extension of the due date for the balloon payment pursuant
" to the terms of his loan.

12 PARTIES
1 Plaintiffs JOSEPH WYMAN and LISA WYMAN (“Plaintiffs”) are adult residents of
1 Alameda County. Plaintiffs are the owners of the Property located at 4903 Stoneridge Court,
1 Oakland, CA 94605 (the “Property™).
16 The Class are all identifiable, similarly situated persons living in California, whose loans
7 were modified into balloon-payment loan agreements without being notified of the creation of a
'8 balloon payment by a loan modification agreement.
1 Wells Fargo Bank, N.A. is the sole identified Defendant.
20 PROCEDURAL POSTURE
2 The case was deemed complex by the court on March 20, 2018 by Judge Brad Seligman.
2 Defendants have filed a demurrer to the complaint with a hearing date of May 22, 2018 at 3:00
> p.m. in Dept. 23.
24

(1) Plaintiff is not aware of any unserved parties at this time;
= (2) Plaintiff is not aware of any unserved and/or unfiled cross-complaints;
26 (3) Plaintiff is not aware of any related actions pending in any jurisdiction and the potential
27 for coordination or consolidation;
28 (4) No jurisdictional issues are anticipated;

PLAINITFF'S COMPLEX CASI%MANAGEMENT STATEMENT
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1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(5) No discovery has yet been propounded, Plaintiff anticipates taking depositions and
propounding written discovery, Plaintiff does not anticipate any discovery issues;
(6) There is a demurrer by Defendant Wells Fargo pending with a hearing set for May 22,
2018;
(7) No ADR proceedings have been ordered or initiated, Plaintiff is amenable to ADR;
(8) No severance of issues for trial is anticipated;
(9) Plaintiffs’ Counsel has the following calendar conflicts with regards to trial setting: 2018:
Jun 11-15; Jul 30 - Aug 10; Aug 16- 22; Aug. 27-31; Sept 21- 25; Oct. 18-25; Nov. 21-28;
2019: Jan. 14-18; Jan 28 - Feb 1; Feb. 7-14; Mar 25-29.
PROPOSED SCHEDULE
Plaintiff requests that no trial be set at this point in the litigation: there is a demurrer
hearing on May 22, 2018. Plaintiff believes that setting a schedule for litigation will have to
occur after the hearing on the demurrer and after Defendant answers the complaint as Plaintiff is

unsure of what motion work is going to happen subsequent to the ruling on the demurrer.

DATED: April 17,2018 Respectfully Submitted,

MELLEN LAW FIRM

%/ @—‘
Allen T. Koster ~
Attorney for Plaintiffs
JOSEPH WYMAN
LISA WYMAN

3
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Matthew Mellen (Bar No. 233350)
MELLEN LAW FIRM

One Embarcadero Center, Fifth Floor
San Francisco, CA 94111

Telephone: (415) 315-1653
Facsimile: (415) 276-1902

Attorney for Plaintiff,
JOSEPH WYMAN
LISA WYMAN

SUPERIOR COURT OF THE STATE OF CALIFORNIA

196

COUNTY OF ALAMEDA
JOSEPH WYMAN, an individual, individually and Case No.: RG 18889478
on behalf of all those similarly situated; LISA
WYMAN, an individual PROOF OF SERVICE
Plaintiffs,
vs.
WELLS FARGO BANK, N.A., a business entity;
and DOES 1 through 50, inclusive,
Defendants.
1
PROOF OF SERVICE
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PROOF OF SERVICE

I, the undersigned, declare that [ am over the age of 18 and am not a party to this action. I am
employed in the City of San Francisco California; my business address is Mellen Law Firm, One
Embarcadero Center, Fifth Floor, San Francisco, CA 94111.

On April 17,2018 I served the following documents described as:
PLAINITFF'S COMPLEX CASE MANAGEMENT STATEMENT

on the interested parties in this action by placing true and correct copies thereof enclosed in a sealed
envelope with postage prepaid in the United States Mail at San Francisco, California, addressed as
follows:

Mark G. Rackers

SHEPPARD, MULLIN, RICHTER &
HAMPTON LLP

501 West Broadway, 19th Floor

San Diego, California 92101

Counsel for Defendant

[X] BY MAIL — I am readily familiar with the firm’s practice for the collection and processing
of correspondence for mailing with the United States Postal Service; it is deposited with the
United States Postal Service on the same date in the ordinary course of business at the business
address shown above; I am aware that on motion of the party served, service is presumed invalid
if the postal cancellation date or postage meter date is more than one day after the date of deposit
for mailing contained in this declaration.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed April 17,2018 at San Francisco, California.

%A—#&—/

ALLEN T. KOSTER

2

PROOF OF SERVICE
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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

A Limited Liability Partnership
Including Professional Corporations

EDWARD D. VOGEL, Cal. Bar No. 110081

JOHN C. DINEEN, Cal. Bar No. 222095

MARK G. RACKERS, Cal. Bar No. 254242

501 West Broadway, 19" Floor
San Diego, California 92101-3598

Telephone: 619.338.6500
Facsimile:  619.234.3815
E mail evogel@sheppardmullin.com

jdineen@sheppardmullin.com

mrackers@sheppardmullin.com

Attorneys for Defendant
WELLS FARGO BANK, N.A.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

JOSEPH WYMAN, an individual,

individually and on behalf of those
similarly situated; LISA WYMAN,
an individual,

Plaintiffs,
V.

WELLS FARGO BANK, N.A., a business
entity; and DOES 1 through 50, inclusive,

Defendants.

Case No. RG18889478

PROOF OF SERVICE OF COURT’S
(1) NOTICE OF REASSIGNMENT OF
JUDGE FOR ALL PURPOSES; (2)
NOTICE OF HEARING (AMENDED)
Dept.: 21

The Hon. Winifred Y. Smith
Administration Building

1221 Oak St.

Oakland, CA 94612

Complaint Filed: January 4, 2018

Case No. RG18889478
PROOF OF SERVICE

SMRH:485531522.1
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Wyman v. Wells Fargo Bank, N.A.
Alameda Superior Court, Case No. RG18889478

PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SAN DIEGO

At the time of service, | was over 18 years of age and not a ]l))arty to this action. |
am employed in the County of San Diego, State of California. My business address is
501 West Broadway, 19th Floor, San Diego, CA 92101-3598.

On April 18, 2018, I served true copies of the following document(s) described as
PROOF OF SERVICE OF COURT’S (1) NOTICE OF REASSIGNMENT OF
JUDGE FOR ALL PURPOSES; (2) NOTICE OF HEARING (AMENDED) on the
interested parties in this action as follows:

SERVICE LIST
Matthew D. Mellen, Esq. Attorneys for Plaintiffs Joseph and Lisa
Mellen Law Firm Wyman and the purported class
One Embarcadero Center, Fifth Floor Tel 415-315-1653; Fax 415-276-1902
San Francisco. CA 94111 email@mellenlawfirm.com

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed
to the persons at the addresses listed in the Service List and placed the envelope for
collection and mailing, following our ordinary business practices. I am readily familiar
with the firm's practice for collecting and processing correspondence for mailing. On the
same day that correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope
with pogtage fully prepaid. Iam a resident or employed in the county where the mailing
occurred.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on April 18, 2018, at San Diego, California.

=

Phyilis dl;avez

-1- Case No. RG18889478
SMRH:485531522.1 PROOF OF SERVICE
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Matthew D. Mellen (Bar No. 233350)
Allen T. Koster (Bar No. 313562)
MELLEN LAW FIRM

One Embarcadero Center, Fifth Floor
San Francisco, CA 94111

Telephone:  (415)315-1653
Facsimile:  (415)276-1902

Attorney for Plaintitfs,
JOSEPH WYMAN
LISA WYMAN

SUPERIOR COURT OF THE STATE OF CAIFORNIA
ALAMEDA COUNTY

JOSEPH WYMAN, an individual, individually Case No.: RG18889478
and on behalf of all those similarly situated;
LISA WYMAN, an individual FIRST AMENDED COMPLAINT FOR

DAMAGES AND EQUITABLE RELIEF
Plaintiffs,
1. Violation of 15 U.S.C. 1692¢

VS.
2. Violation of 12 C.F.R. 1026.37

WELLS FARGO BANK, N.A., a business

entity; and DOES 1 through 50, inclusive, 3. Violation of Civil Code § 2966

Defendant 4. Violation of Cal. Business &
crenaan. Professions Code § 10241.4

CLASS ACTION
(CCP § 378)

DEMAND FOR JURY TRIAL

COMES NOW PLAINTIFFS, JOSEPH WYMAN and LISA WYMAN, who allege as
follows:

PRELIMINARY ALLEGATIONS

1. In the case at hand, Defendants transformed Plaintiffs’ fully amortizing loan into a
balloon-payment loan without providing Plaintiffs notice of their newly acquired balloon-
payment, as required by both California and Federal law. Specifically, Defendant modified
Plaintiffs’ loan by creating a “New Principal Balance” and then breaking down the “New

Principal Balance™ into a “Secondary Principal Balance” and an “Interest Bearing Principal

1

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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Balance”. However, the loan agreement wholly fails to place Plaintiffs on notice that they would
be responsible for a balloon payment at loan maturity.

2. Plaintiffs believe that this conduct is an unlawful business practice by Defendant
warranting class action treatment. This lawsuit follows.

JURISDICTION AND VENUE

3. This is an action asserting violations of California State Law. Plaintiffs are adult residents
of Alameda County and bring this action as a result of Defendant’s misconduct relating to an
ongoing mortgage relationship with Defendant for the property located at 4903 Stoneridge Court,
Oakland, CA 94605.
4. This court has personal jurisdiction over the parties as Defendants engage in business
within the State of California and in the City of Oakland and County of Alameda.
5. Venue is proper in this Court because a substantial part of the events giving rise to the
claims herein occurred in the City of Oakland and County of Alameda. Venue is therefore proper
in Alameda, County.

PARTIES
6. Plaintiffs JOSEPH WYMAN and LISA WYMAN (“Plaintiffs”) are adult residents of
Alameda County. Plaintiffs are the owners of the Property located at 4903 Stoneridge Court,

Oakland, CA 94605 (the “Property”).

7. The term “the Class” includes Plaintiffs and all class members.
8. Plaintiffs are individuals residing in California, as are all members of the Class.
9. Plaintiffs and the Class are all identifiable, similarly situated persons whose loans were

modified into balloon-payment loan agreements without being notified of the creation of a
balloon payment by a loan modification agreement.

10.  Plaintiffs are informed and believe and thereon allege that Defendant Wells Fargo Bank,
N.A. (hereafter “Wells Fargo”) , is diversified financial marketing and/or services company
engaged in residential mortgage banking and/or related businesses Plaintiffs are informed and
believe and thereon allege that Defendant Wells Fargo is the current owner and/or servicer of

Plaintiffs’ loan for the property located at 4903 Stoneridge Court, Oakland, CA 94605 (the

2

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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“Property”). Plaintiffs are informed and believe and thereon allege that Defendant Wells Fargo
regularly conducts business in Alameda County, California.

11.  Plaintiffs are informed and believe and thereon allege that at all times herein mentioned,
each of the Defendants was acting as the agent, servant, employee, partner, co-conspirator, and/or
joint venture of each of the remaining Defendants, and was acting in concert with each remaining
Defendant in doing the things herein alleged, and, additionally has inherited any violations and/or
the liability of their predecessors-in-interest, and has also passed on liability to their successors-
in-interest, and at all times was acting within the course and scope of such agency, employment,
partnership, and/or concert of action.

STATEMENT OF FACTS

12.  In or around August 2006, Plaintiffs purchased the Property, obtaining financing for the
purchase with Wells Fargo Bank, N.A. To secure financing, Plaintiffs executed a Promissory
Note and Deed of Trust in favor of Defendant Wells Fargo.
13. Plaintiffs” August 2006 loan was an Adjustable Rate mortgage loan, which fully
amortized over thirty years. The last scheduled payment for the loan was in September 1, 2036.
14.  In February 2012, Plaintiffs’ received a loan modification.
15, Section 1 of the loan modification provides:
As of FEBRUARY 9, 2012, the new amount payable under the Note and the
Security Instruments U.S. $722,770.50 (“New Principal Balance™), consisting of
the unpaid amount(s) loaned to Borrower by Lender plus any interest and other
amounts capitalized with this modification. $30,659.32 of the New Principal
Balance shall be deferred (the “Secondary Principal Balance”) and 1 will not pay
interest or make monthly payments on this amount.
16.  Section 2 of the loan modification provides:
Borrower promises to pay U.S. $692,118.18 (the “Interest Bearing Principal
Balance”), plus interest, to the order of Lender. Interest will be charged on the
Interest-Bearing Principal Balance less any principal reduction due to payments

from Borrower at the yearly rate of 6.5000% from FEBRUARY 1, 2012. The

3

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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1 interest rate Borrower will pay will change 60 months from the date of the Loan

2 Modification Agreement. Borrower promises to pay monthly payments of
3 INTEREST ONLY of U.S. $3,748.94, beginning MARCH 1, 2012 until
4 FEBRUARY 1, 2017. Effective FEBRUARY 1, 2017, interest will be charged on
5 the Interest-Bearing Principal Balance from the Borrower at the yearly rate of
6 6.5000% and the Borrower promises to pay monthly payments of INTEREST
7 ONLY of U.S. $3,748.94, beginning on MARCH 1, 2017 until the EXPIRATION
8 OF THE INTEREST ONLY PERIOD on OCTOBER 1, 2016 (the “Conversion
9 Date™), which is in accordance with the Note. As of the Conversion Date, the
10 original terms regarding the determination of the interest only rate and monthly
11 payment will change in accordance with the terms of the Note. Borrower will
12 continue to make monthly payments on the same day of each succeeding month
13 until principal and interest are paid in full, except that, if not sooner paid, the final
14 payment of principal and interest are payable on SEPTEMBER 1, 2036 (the
15 “Maturity Date”).

16 | 17.  Section 3 of the Loan Modification Agreement provides:

17 Borrower promises to pay the Secondary Principal Balance without interest

18 thereon, to the order of the Lenders and any other amounts still owed under the
19 Note and Security Instrument by the earliest of the date I sell or transfer an

20 interest in the property or am in default.

21 | 18.  Section 4 of the Loan Modification Agreement provides:

22 If on the Maturity Date, Borrower still owes amounts under the Note and Security

23 Instrument, as amended by this Agreement, Borrower will pay these amounts in

24 full on the Maturity Date

25 | 19.  The loan modification agreement makes no other reference to the amounts due on the

26 | maturity date.

27 CLASS ACTION ALLEGATIONS

4

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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20. Plaintiffs bring this action on behalf of themselves and all others similarly situated.

Therefore, under California Code of Civil Procedure §378, Plaintitfs will ask the Court to certify

the following Class defined as: all persons residing in California in a contractual relationship with

Defendant, subject to California law, who received balloon payment loan modifications which in

which the loan modification agreement did not contain the requisite balloon payment notice

require by California Civil Code § 2966.

1. This claim is particularly well-suited for class treatment because of the following:
(a) Predominance: The applicability of Civil Code §2966 is universal to balloon

(b)

()

payment mortgage loans under California law. Therefore, questions of law and fact
common to the Class predominate over the questions affecting only individual
members of the Class.

Superiority: A class action is superior to other available means for the fair and
efficient adjudication of this dispute. Additionally, effective redress for each and
every class member against Defendant, in his or her own lawsuit, would be
difficult or unlikely because of the difficulty in finding or affording competent
counsel in this field of law and the cost of individual lawsuits would be
prohibitive. Even if individual class members could afford or justify the
prosecution of their separate claims, the court system may not be up to the task.
Individualized litigation may lead to incongruous and conflicting judgments
against Defendant. To the contrary, a class action procedure involving all class
members, Defendant and the court present fewer management difficulties, and
provide the benefit of a single adjudication, economy of scale, and judicial
efficiency and fairness. Furthermore, Defendant is in possession of all the names
and contact information of individuals whose loans have been modified to include
balloon payments.

Numerosity: Defendant services thousands of loans. Plaintiffs are informed and
believes that it is standard practice for Defendant to modify mortgage loans into

balloon payment loans without providing the requisite notice to borrowers. Thus,

5

FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF
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the Class involved is so numerous that joinder of all members individually would
be impracticable. The precise identities, numbers, and addresses of members of the
Class are unknown to Plaintiffs, but are easily known to Defendant.

Commonality: There are questions of law and/or fact that are common to each
member of the class. The common questions of law and fact are:

(1) Did Defendant include the notice require by Civil Code 2966 in the loan
modification agreements it offered for loans which were modified to
include balloon payments?

Typicality: Plaintiffs’ claims are typical of the claims of the members of the Class
because the class is defined as those individuals who suffered from the exact same
conduct, namely the modification of a mortgage loan into a balloon payment
mortgage loan, without proper notice of the balloon payment. This would be the
identical allegation for every other Class member. Plaintiffs and all members of
the Class have suffered a similar harm arising from Defendant’s violations of law.
Adequacy of Representation: Plaintiffs are adequate representatives of the Class
because their interests do not conflict with the interests of the members of the
Class they seek to represent. Plaintiffs have retained competent counsel for this
class action and Plaintiffs intend to prosecute this action vigorously. Counsel for
Plaintiffs is experienced in class action jurisprudence, has defended numerous
wage and hour class actions successfully, and has successfully obtained
certification and litigated to completion a prevailing wage class action. Likewise,
counsel for Plaintiffs is extremely experience in mortgage litigation, having
represented over one thousand individuals against their lenders in the last seven
years. Plaintiffs and their counsel will fairly and adequately protect the interests of

all of the members of the Class.

FIRST CAUSE OF ACTION
Violation of 15 U.S.C. 1692e¢
(Against All Defendants)
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21. Plaintiffs incorporate all allegations of this complaint and re-allege them as though they
were fully set forth herein.

22. Defendant's conduct, as alleged above, constitutes violations of the Fair Debt Collection
Practices Act, codified in 15 U.S.C. § 1692, et seq.

23. The debt that Defendant Wells Fargo seeks to collect from Plaintiffs is a consumer debt
within the meaning of the FDCPA, and Defendant is a debt collector as defined therein.

24, Defendant is liable for violations 15 U.S.C. § 1692¢ because it made communications
which would be confusing and misleading to the least sophisticated debtor. The
miscommunications in the modification include, but are not limited to, (1) the failure to include
an explanation as to how the balloon payment was calculated, (2) the failure to provide an
amortization schedule, and (3) the failure to inform Plaintiff about the existence of a balloon
payment at maturity. In short, the modification agreement included false or misleading
representations concerning the balloon payment, if any, that Plaintiff would owe at maturity.
25. As a result of these misrepresentations, Plaintiffs are entitled to statutory damages and

attorney’s fees.

SECOND CAUSE OF ACTION
Violation of 12 C.F.R. 1026.37
(Against All Defendants)

26. Plaintiffs incorporate all allegations of this complaint and re-allege them as though they
were fully set forth herein.

27. Defendant's conduct, as alleged above, constitutes violations of 12 C.F.R. 1026.17.
Defendant is a creditor under 12 C.F.R. 1026.2.

28. Specifically, 12 CFR 1026.37 requires certain disclosures be provided to Plaintiffs
regarding the existence of a balloon payment, including and amortization schedule, so that
Plaintiffs are fully informed of the fact that the loan was not fully amortizing and required a
balloon payment at maturity. Defendant's failure to include the required disclosures about the
balloon payment resulted in Plaintiffs not being informed that thére was a substantial balloon
payment on their loans, which would have had a substantial effect on whether Plaintiffs would

have accepted the modification.

7
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29, As a proximate result, Plaintiff has suffered, and will continue to suffer, substantial and
irreparable injury. As a result, Plaintiff is entitled to statutory damages and actual damages.
Further, Plaintiff is entitled to attorneys' fees.

1

THRD CAUSE OF ACTION
Violation of Civil Code § 2966
(Against All Defendants)

30.  Plaintiffs incorporate all allegations of this complaint and re-allege them as though they
were fully set forth herein.
31. Defendant’s conduct, as alleged above, constitutes a violation of Civil Code § 2966.
32. California Civil Code § 2966(d) provides, “[e]very note subject to the provisions of this
section shall include the following statement:

This note is subject to Section 2966 of the Civil Code, which provides that the

holder of this note shall give written notice to the trustor, or his successor in

interest, of prescribed information at least 90 and not more than 150 days before

any balloon payment is due.
33.  In August 2006, Plaintiffs purchased the Property, securing the purchase through
financing obtained from Wells Fargo Bank. Plaintiffs’ original loan was an adjustable rate
mortgage loan, which fully amortized over thirty years.
34, In February 2012, Defendant Wells Fargo modified Plaintiffs’ loan. However, despite
transforming Plaintiffs’ loan into a balloon bearing loan agreement, Defendant failed to provide
Plaintiffs the notice required by California law.
35.  In fact, to date, Defendant has never provided Plaintiffs the noticed required by Civil
Code 2966. \
36.  Pursuant to Cal. Civ. Code § 2966(b), Defendants” failure to provide Plaintiff with the
required notice entitles Plaintiff to an extension of the due date for the balloon payment pursuant

to the terms of his loan.

FOURTH CAUSE OF ACTION
Violation of Cal. Business & Professions Code § 10241.4
(Against All Defendants)

8
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1§ 37. Plaintiffs incorporate all allegations of this complaint and re-allege them as though they

9

were fully set forth herein.

3 | 38.  Defendant's violated Business and Professions Code § 10241.4 which provides that, prior
4 | to aborrower becoming obligated on a loan that provides for a balloon payment, notice must be
5 | given to the borrower as set forth in the statute in clear and conspicuous typeface and language.
39. Defendant failed to include this language in the loan modification agreement, in fact, to
date, Defendant has never provided Plaintiffs the noticed required, thus, entitling Plaintiffs to

8 || damages and attorney’s fees.
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e 1 ™

10

12
13
14

6
17
18
19

21
22
23
24
25
26
27
28

DEMAND FOR JURY TRIAL AND PRAYER FOR DAMAGES

WHEREFORE, Plaintiffs JOSEPH WYMAN and LISA WYMAN demand a trial by jury.

Plaintiffs pray for judgment and order against Defendant, as follows:

1.

That judgment is entered in Plaintiffs’ favor and against Defendants, and each of them;

2. For an order requiring Defendant to show cause, if they have any, why they should not be
enjoined as set forth below, during the pendency of the action;

3. For damages, disgorgement, and injunctive relief;

4. For compensatory and statutory damages, attorneys’ fees, and costs according to proof at
trial;

5. For exemplary damages in an amount sufficient to punish Defendant’s wrongful conduct
and deter future misconduct;

6. Forsuch other and further relief as the Court may deem just and proper.

DATED: May 9, 2018 Respectfully Submitted,

MELLEN LAW FIRM

Allen T. Koster ~
Attorney for Plaintiffs
JOSEPH WYMAN
LISA WYMAN

10
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Page 12 0f 13

oo a0 O

2018-05-09 21:54:52 (GMT)

Matthew Mellen (Bar No. 233350)
Allen T. Koster (SBN: 313562)
MELLEN LAW FIRM

One Embarcadero Center, Fifth Floor
San Francisco, CA 94111

Telephone: (415) 315-1653
Facsimile; (415) 276-1902
email@mellenlawfirm.com

Attorney for Plaintiffs,
JOSEPH WYMAN
LISA WYMAN

SUPERIOR COURT OF THE STATE OF CALIFORNIA
ALAMEDA COUNTY

JOSEPH WYMAN, an individual, mdividually and

on behalf of all those similarly situated; LISA

WYMAN, an individual
Plamtiffs,

V8.

WELLS FARGO BANK, N.A., a busincss entity;

and DOES 1 through 50, mclusive,

Defendants.

|

14152761902 From: Matthew Mellen

FILED BY FAX

ALAMEDA COUNTY
May 09, 2018

CLERK OF
THE SUPERIOR COURT
By Alicia Espinoza, Deputy

CASE NUMBER:

RG18889478

Case No.: RG18889478

PROOF OF SERVICE

PROOL OF SERVICE
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To: Page130f13 2018-05-09 21:54.52 (GMT) 14152761902 From: Matthew Mellen
| PROOF OF SERVICE
P I, the undersigned, declare that I am over the age of 18 and am not a party to this action, I am

employed in the City of San Francisco California; my busimess address is Mellen Law Firm, One
3 || Embarcadero Center, Fifth Floor, San Francisco, CA 94111,

4 On May 9, 2018 1 served the followmg documents described as:
5 FIRST AMENDED COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF

6 || on the mterested partics in this action by placing true and correct copies thercof enclosed in a sealed
7 envelope with postage prepaid in the United States Mail at San Francisco, California, addressed as
follows:
8
Ed Vogel
9 Sheppard Mullin Richter & Hampton LLP
10 501 West Broadway, 19th Floor
San Dicgo, CA 92101-3598
1
Counsel for Defendant Wells Fargo
12
i3

[X] BY MAIL — | am readily familiar with the firm’s practice for the collection and processing
14 of correspondence for mailing with the United States Postal Service; it is deposited with the
United States Postal Service on the same date in the ordinary course of business at the business
address shown above; T am aware that on motion of the party served, service 1s presumed invalid
16 if the postal canccllation date or postage meter date i1s more than onc day after the date of deposit
for mailing contamed m this declaration.

1 declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed May 9, 2018 at San Francisco, California.

o

9
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Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s)
Vs, Case Management Order

Date: 05/30/2018

Wells Fargo Bank N A, Time: 09:00 AM
Dept: 21

Defendant/Respondent(s) Judge: Robert McGuiness
(Abbreviated Title)

ORDER re; CASE MANAGEMENT

The Court has ordered the following after review of the case, including timely filed Case Management
Statements, without a conference.

FURTHER CONFERENCE
A further Case Management Conference is scheduled for 06/01/2018 at 10:00 AM in Dept. 21.
NOTICES

The Court orders counsel and/or self-represented parties to obtain a copy of this order from the court's
website http://www.alameda.courts.ca.gov/domainweb.

Any delay in the trial, caused by non-compliance with any order contained herein, shall be the subject of
sanctions pursuant to CCP 177.5.

Dated: 05/30/2018 x%m m@w.a

Judge Robert McGuiness
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Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Wyman No. RG18889478
Plaintiff/Petitioner(s)

Vs Tentative Case Management Order

Wells Fargo Bank N.A.

Defendant/Respondent(s)
(Abbreviated Title)

This Tentative Case Management Order is issued by Judge Winifred Y. Smith on 05/29/2018.
ORDER re: CASE MANAGEMENT

The Court has ordered the following after review of the case, including timely filed Case Management
Statements, without a conference.

FURTHER CONFERENCE
A further Case Management Conference is scheduled for 06/01/2018 at 10:00 AM in Dept. 21.
NOTICES

The Court orders counsel and/or self-represented parties to obtain a copy of this order from the court’s
website http://www.alameda.courts.ca.gov/domainweb.

Any delay in the trial, caused by non-compliance with any order contained herein, shall be the subject of
sanctions pursuant to CCP 177.5.
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Case Details - DomainWeb Page 1 of 5

THE SUPERIOR COURT OF CALIFORNIA

COUNTY OF ALAMEDA

LogIn

DomainWeb
your resource for case filing information

Buy Credits (¥

0 Credit(s) Checkout (0 item(s))

DomainWeb How This Site Works FAQ

— Case Details

Case Number: RG18889478 Title: Wyman VS Wells Fargo Bank N.A.

Case Summary Register of Action Participants

Tentative Rulings Future Hearings Minutes

. . Select
Date Description Pages Price n

Case
Management
Conf

5/30/2018 Continuance
06/01/2018
10:00 AM D-
21

Case
Management
Conference
Order Issued

5/30/2018

Case
Management
Conference
Commenced
and
Completed

5/30/2018

=
<
D
g

https://publicrecords.alameda.courts.ca.gov/PRS/Case/CaseDetails/UkcxODg4OTQ30A%... 5/31/2018
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Case Details - DomainWeb Page 2 of 5

. . Select
Date Description Pages Price [

5/30/2018 TR -
Demurrer to

Complaint -
Dropped
Proof of Half
5/9/2018 . . 2 $2.00 Page |
Service Filed -
Preview
First
Half
5/9/2018 Amended 10 $7.50 Page O
Complaint X
. Preview
Filed
Hearing Reset
to Demurrer
to Complaint Half
4/18/2018 06/01/2018 1 $1.00 E?e\?iew ]
10:00 AM D-
21
Hearing Reset
to Case
Management
4/18/2018 Conference 2 View
05/30/2018
09:00 AM D-
21
Notice of Half
4/18/2018  Posting Jury 1 $1.00 Page ]
Fees Filed Preview
Case
e i
4/18/2018 3 $3.00 Page [l
Joseph Preview
Wyman, Lisa
Wyman Filed
Notice of
JRL::';;?I nment Half
4/16/2018 A”g 5 $5.00 Page O
Preview
Purposes
Issued
4/16/2018 Declaration 1 $1.00 Half i
Re: Page
Peremptory Preview

Challenge as

https://publicrecords.alameda.courts.ca.gov/PRS/Case/CaseDetails/UkcxODg4OTQ30A%... 5/31/2018
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Case Details - DomainWeb

Date

Description

Pages Price

Page 3 of 5

Select

O

4/12/2018

4/12/2018

4/10/2018

4/10/2018

4/10/2018

4/9/2018

3/20/2018

3/20/2018

https://publicrecords.alameda.courts.ca.gov/PRS/Case/CaseDetails/UkcxODg4OTQ30A%...

to Brad
Seligman
Granted

Proof of
Service Filed

Declaration
Re:
Peremptory
Challenge as
to Brad
Seligman
Filed for Wells
Fargo Bank
N.A.

Demurrer to
Complaint
Hearing
Confirmed for
05/22/2018
03:00 PM D-
23

Case
Management
Statement of
Wells Fargo
Bank N.A.
Filed

Demurrer to
Complaint
Filed by Wells
Fargo Bank
N.A.

Order re Case
Management
Filed

Motion
Granted

Complex
Determination
Hearing
Commenced

2 $2.00

4 $4.00

5 $5.00

142 $40.00

6 $5.50

3 $3.00

2 $2.00
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Case Details - DomainWeb

Date Description Pages Price

Page 4 of 5

Select

O

and
Completed

Proof of
Service on
Complaint As
to Wells
Fargo Bank
N.A. Filed

3/12/2018 1 $1.00

Case

Management

Conference
172472018 o4/5472018 2

03:00 PM D-

23

Complex
Determination
Hearing
03/20/2018
03:00 PM D-
23

Summons on
Complaint
Issued and
Filed

1/24/2018

1/4/2018 1 $1.00

Complaint
1/4/2018 Other Real 8 $6.50
Property Filed

Complex
1/4/2018 Designation
Requested

Civil Case
Cover Sheet
1/4/2018 Filed for 2 $2.00
Joseph
Wyman

Page: 1 of 1

Back to Search Results
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Case Details - DomainWeb Page 5 of 5
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ClassAction.org

This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this
post: Consumers Allege Wells Fargo Switched Mortgage to Balloon-Payment L oan Without Proper Notice



https://www.classaction.org/news/consumers-allege-wells-fargo-switched-mortgage-to-balloon-payment-loan-without-proper-notice
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