
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

BECKLEY DIVISION 

Sandra Wood, individually and as 
Administratrix of the Estate of Michael 
Wood, deceased, and on behalf of all others 
similarly situated, 

Plaintiff, C.A. No. _____________________
(Removed from Circuit Court of Raleigh
County, C.A. No. CC-41-2021-C-93)

v. 

American Bankers Life Assurance Company 
of F.L.O.R.I.D.A., 

Defendant. 

NOTICE OF REMOVAL 

Defendant, American Bankers Life Assurance Company of Florida (“ABLAC”),1 through 

its undersigned counsel, hereby removes the above-captioned action from the Circuit Court of 

Raleigh County, West Virginia, to the United States District Court for the Southern District of 

West Virginia pursuant to the Class Action Fairness Act of 2005 (“CAFA”) and traditional 

diversity jurisdiction under 28 U.S.C. 1332(a).  See 28 U.S.C. §§ 1332, 1441, 1446 and 1453. 

ABLAC states as follows in support of removal: 

BACKGROUND AND PROCEDURAL HISTORY 

Plaintiff’s Initial Federal Complaint 

1. On March 22, 2021, Plaintiff Sandra Wood, individually and as Administrator of

the Estate of Michael Wood (“Plaintiff”), initially filed a putative class action against ABLAC in 

the United States District Court for the Southern District of West Virginia, Beckley Division (the 

1 The State Court and Federal Complaints erroneously refer to ABLAC as “American Bankers Life 
Assurance Company of F.L.O.R.I.D.A.” 
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“Federal Complaint”).  The case was styled as Wood v. American Bankers Life Assurance Co. of 

F.L.O.R.I.D.A., No. 5:21-cv-00180 and assigned to the Honorable Judge Frank W. Volk (the 

“Federal Action”).  A copy of the Federal Complaint is attached hereto as Exhibit 1.  

2. Plaintiff’s Federal Complaint admits all of the facts needed to establish jurisdiction 

under CAFA and traditional diversity jurisdiction.  See 28 U.S.C. § 1332(a), (d); Fed. Action, Dkt. 

No. 1, Fed. Compl. ¶ 5. 

3. The Federal Complaint alleged that ABLAC sold Plaintiff and putative class 

members life, disability and / or unemployment insurance policies marketed to pay off residential 

real estate loans in the event of a covered claim.  See id. ¶ 7, p. 3.  Plaintiff further alleged that 

ABLAC “continue[d] to collect” certain “automatic premium withdrawals” from Michael Wood 

and the putative class members after “bank customers paid off their loans.”  Id. ¶ 12, p. 4.      

4.  The Federal Complaint alleged the following claims against ABLAC: 1) 

negligence; 2) breach of contract; 3) common law bad faith; 4) purported violations of the West 

Virginia Unfair Trade Practices Act; 5) unjust enrichment / disgorgement; and 6) purported 

violations of the West Virginia Consumer Credit and Protection Act.  See id. ¶¶ 22-70, pp. 10-19.   

5. In the Federal Complaint, Plaintiff sought to represent the following putative class  

pursuant to Federal Rule of Civil Procedure 23(b)(3): 

All Persons who were holders of a West Virginia certificate of insurance through 
Defendant, American Bankers Life Assurance Company of Florida, between March 22, 
2011 and the present (“Class Period”), whose bank loan was paid off, but automatic 
insurance premium withdrawals continued through a banking institution. 
 

  Id. ¶ 19, p. 6.    

6. Importantly, the Federal Complaint explicitly admitted that “[t]his Court has 

jurisdiction pursuant to the Class Action Fairness Act (C.A.F.A.), 28 U.S.C. § 1332(d)(2) because 
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the amount in controversy exceeds $5,000,000.00 exclusive of interest and costs and the members 

of the Class are residents of states different from one or more defendants.”  Id. ¶ 5, p .3. 

7. The Federal Complaint further admitted the existence of traditional diversity 

jurisdiction and stated that “[t]his Court also has jurisdiction pursuant to 28 U.S.C § 1332(a) as 

numerous members of the Class are citizens of states different from one or more Defendants.”  Id. 

¶ 6, p. 3. 

8. Plaintiff’s Federal Complaint sought recovery from ABLAC for alleged  

“compensatory damages, treble damages, punitive damages, which said sums are in excess of 

$5,000,000, attorneys’ fees and costs, pre-judgment interest, post-judgment interest as provided 

by law, suitable equitable relief, restitution, disgorgement . . . of all profits, and for such other 

relief as may be proper under law.”  Id. at p. 19. 

9. On March 31, 2021, Plaintiff filed a Notice of Dismissal and voluntarily dismissed 

her Federal Complaint and the Federal Action without prejudice.  See Fed. Action, Dkt. No. 4.  

Plaintiff never effectuated service of the Federal Complaint on ABLAC. 

Plaintiff’s State Court Complaint 

10. On March 31, 2021, Plaintiff refiled a virtually identical putative class action 

Complaint (the “State Court Complaint”) against ABLAC in the Circuit Court of Raleigh County, 

West Virginia.  The action is styled as Wood v. American Bankers Life Assurance Co. of 

F.L.O.R.I.D.A., No. CC-41-2021-C-93 (the “State Court Action”).  Pursuant to 28 U.S.C. § 

1446(a), a copy of the State Court Complaint and Summons are attached hereto as Exhibit 2.    

11. Plaintiff’s State Court Complaint alleges that ABLAC sold Plaintiff and putative 

class members life, disability and / or unemployment insurance policies marketed to pay off 

residential real estate loans in the event of a covered claim.  See State Court Compl. ¶ 5, p. 3.  
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Plaintiff further alleges that ABLAC “continue[d] to collect” certain “automatic premium 

withdrawals” from Michael Wood and the putative class members after “bank customers paid off 

their loans.”  Id. ¶ 12, p. 3.  

12. The State Court Complaint alleges the following claims against ABLAC: 1) 

negligence; 2) breach of contract; 3) common law bad faith; 4) purported violations of the West 

Virginia Unfair Trade Practices Act; 5) unjust enrichment / disgorgement; and 6) purported 

violations of the West Virginia Consumer Credit and Protection Act.  See id. ¶¶ 22-71, pp. 9-19.   

13. In the State Court Complaint, Plaintiff seeks to represent the following putative 

class pursuant to West Virginia Rule of Civil Procedure 23(b)(3): 

All persons who were holders of a West Virginia certificate of insurance through 
Defendant, American Bankers Life Assurance Company of Florida, between March 31, 
2011 and the present (“Class Period”), whose bank loan was paid off, but automatic 
insurance premium withdrawals continued through a banking institution. 
 

Id. ¶ 19, pp. 5-6.   

14. Plaintiff’s State Court Complaint omits the allegations explicitly conceding that 

this Court has CAFA jurisdiction and traditional diversity jurisdiction, which Plaintiff included in 

its initial Federal Complaint.  See, e.g., id. ¶¶ 3-4.  The State Court Complaint, however, neither 

disavows nor contradicts the Federal Complaint’s allegations. 

15. Plaintiff’s State Court Complaint seeks recovery from ABLAC for alleged 

“compensatory damages, treble damages, punitive damages, attorneys’ fees and costs, pre-

judgment interest, post-judgment interest as provided by law, suitable equitable relief, restitution, 

disgorgement . . . of all profits, and for such other relief as may be proper under law.”  Id. at p. 19.   

THIS NOTICE OF REMOVAL IS TIMELY 

16. Plaintiff served a copy of the Summons and the State Court Complaint on ABLAC 

via the West Virginia Secretary of State on April 5, 2021.  See Ex. 2.     
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17. Other than the filing and service of the Summons and State Court Complaint, no 

other proceedings have occurred in State Court Action, and Plaintiff has not served any other 

pleadings, process or orders.  Pursuant to 28 U.S.C. § 1446(a) and Local Rule of Procedure 3.4(b), 

ABLAC is attaching a copy of the state court docket to this Notice as Exhibit 3.   

18. In accordance with 28 U.S.C. § 1446(d), ABLAC is promptly providing written 

notice to Plaintiff, through her counsel, that this case has been removed to this Court pursuant to 

this Notice of Removal.  ABLAC is also filing this Notice of Removal and a copy of the same with 

the Clerk of the Circuit Court of Raleigh County, West Virginia.  ABLAC’s state court Notice of 

Filing is attached as Exhibit 4. 

19. This Notice of Removal is timely filed pursuant to 28 U.S.C. § 1446(b), because 

removal has occurred within 30 days of service of the Summons and Complaint upon Defendant. 

JURISDICTION UNDER THE CLASS ACTION FAIRNESS ACT 

20. This Court has original jurisdiction over this case pursuant CAFA.  See 28 U.S.C. 

§ 1332(d).  CAFA provides that a federal district court shall have original jurisdiction over any 

civil class action that meets the following criteria: (1) the plaintiff’s proposed class contains 100 

or more members; (2) any member of a class of plaintiffs is a citizen of a State different from any 

defendant; and (3) the amount in controversy exceeds $5 million in the aggregate.  See 28 U.S.C. 

§ 1332(d)(2), (5); see, e.g., Scott v. Cricket Commc’ns, LLC, 865 F.3d 189, 194 (4th Cir. 2017) 

(analyzing the CAFA factors and reversing a district court’s remand order); Cox v. Air Methods 

Corp., No. 17-cv-04610, 2018 WL 2437056, at *2 (S.D. W. Va. May 5, 2018) (same).   

21. “A defendant invoking CAFA to remove a class action from state court must file a 

notice of removal in the proper district court ‘containing a short and plain statement of the 

grounds for removal.”’  Scott, 865 F.3d at 194 (quoting 28 U.S.C. § 1446(a)) (emphasis added).  
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Furthermore, “[b]ecause ‘no antiremoval presumption attends cases invoking CAFA . . . a 

defendant’s notice of removal need include only a plausible allegation”’ that the case meets the 

CAFA criteria for removal.  Id. (quoting Dart Cherokee Basin Op. Co. v. Owens, 574 U.S. 81, 89 

(2014)).   

22. “The Supreme Court was clear in Dart Cherokee:  the liberal rules of pleading apply 

to removal allegations.”  Id. at 195 (citing Dart Cherokee, 574 U.S. at 87); Lanham v. Nationstar 

Mortgage, LLC, 169 F.Supp.3d 659, 664 n.6 (S.D. W. Va. 2016) (holding that the court must apply 

the Dart Cherokee analysis when reviewing all of the CAFA requirements articulated in a Notice 

of Removal); see also Ellenburg v. Spartan Motors Chassis, Inc., 519 F.3d 192, 200 (4th Cir. 

2008) (reversing a district court’s remand order and holding that a removing party’s notice of 

removal need not “meet a higher pleading standard than the one imposed on a plaintiff in drafting 

an initial complaint”).  

23. Moreover, courts routinely consider information such as a plaintiff’s prior 

pleadings in an action and demand letters when evaluating if a case meets the statutory 

requirements for removal.  See, e.g., Scaralto v. Ferrell, 826 F.Supp.2d 960, 967 (S.D. W. Va. 

2011) (“A settlement demand . . . is very like an ad damnum clause over that amount and should 

be treated similarly.  Both are statements by plaintiffs as to the amount claimed and are therefore 

the best measure of the amount in controversy.”  (citing Rising-Moore v. Red Roof Inns, Inc., 435 

F.3d 813, 816 (7th Cir. 2006)); Cunningham v. Millers Cas. Ins. Co., No. 00-cv-1792, 2001 WL 

37125218, at *3 (D.N.M. Mar. 19, 2001) (holding that a court “may certainly look to the plaintiff’s 

. . . earlier pleading” to assess if a case meets the jurisdictional requirements for removal (citing 

Charles Alan Wright, Law of Federal Court, § 33 at 197 (5th Ed. 1994)).     
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24. This action satisfies all of CAFA’s criteria for federal jurisdiction and this Court 

has original subject matter jurisdiction.     

The Putative Class Consists of More than 100 Members 

25. CAFA defines the term “class action” as “any civil action filed under [R]ule 23 of 

the Federal Rules of Civil Procedure or similar State statute or rule of judicial procedure 

authorizing an action to be brought by 1 or more representative persons as a class action.”  28 

U.S.C. § 1332(d)(1)(B).  

26.  Plaintiff filed this case as a West Virginia state court class action pursuant to Rule 

23 of the West Virginia Rules of Civil Procedure, which is similar to Rule 23 of the Federal Rules 

of Civil Procedure.  State Court Compl. at ¶ 9, pp. 5-6.  Consequently, this case falls within 

CAFA’s definition of a “class action.” 

27. Plaintiff’s Federal Complaint stated that “[t]his Court has jurisdiction pursuant to 

[CAFA]” and thereby conceded that the members of the putative class at issue in the Federal 

Complaint exceeded 100 members.  See Fed. Action, Fed. Compl., Dkt. No. 1 ¶¶ 5, 19, pp. 3, 6.  

In the Federal Complaint, Plaintiff sought to represent herself and “all persons who were holders 

of a West Virginia certificate of insurance through [ABLAC], between March 22, 2011 and the 

present . . . whose bank loan was paid off, but automatic premium withdrawals continued through 

a banking institution.”  Id. ¶ 19, p. 6; see, e.g., Cunningham, 2001 WL 37125218, at *3 (analyzing 

a plaintiff’s previous federal complaint to assess if the case met the jurisdictional requirements for 

removal). 

28.  The State Court Complaint contains a virtually identical putative class definition 

and thus concedes that the putative class exceeds 100 members.  See State Court Compl.¶ 19, pp. 

5-6.  Specifically, in the State Court Complaint, Plaintiff seeks to represent herself and “all persons 
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who were holders of a West Virginia certificate of insurance through [ABLAC] between March 

31, 2011 and the present . . . whose bank loan was paid off, but automatic premium withdrawals 

continued through a banking institution.”  Id.  The only minor difference in the two putative class 

definitions is that the Federal Complaint identifies a class period beginning on March 22, 2011 

and the State Court Complaint identifies a class period beginning on March 31, 2011, which is a 

trivial difference of nine days.  Compare id., with Fed. Compl. ¶ 19, p. 6. 

29. Moreover, although Plaintiff’s State Court Complaint does not identify a precise 

number of putative class members, it alleges that the class is so “numerous” that joinder of all 

members “would be unreasonable and impracticable.”  State Court Compl. ¶ 20(a), p. 6.   

30. Therefore, this action meets the requirements of 28 U.S.C. § 1332(d) because it is 

a putative class action consisting of 100 or more members.   

This Case Satisfies CAFA’s Minimal Diversity Requirement 

31. CAFA’s minimal diversity of citizenship requirement is set forth in 28 U.S.C. § 

1332(d)(2) and provides that a federal court shall have jurisdiction if any member of a putative 

class of plaintiffs is a citizen of a State different from any defendant.   

32. Plaintiff’s Federal Complaint explicitly admitted that this case satisfies CAFA’s 

minimal diversity requirement.  See Fed. Compl. ¶ 5, p. 3.  Specifically, the Federal Complaint 

alleged that “[t]his Court has jurisdiction pursuant to [CAFA] because . . . members of the Class 

are residents of states different from one or more defendants.”  Id.; Cunningham, 2001 WL 

37125218, at *3 (analyzing a plaintiff’s previous federal complaint to assess if the case met the 

jurisdictional requirements for removal). 

33. Plaintiff’s State Court Complaint alleges that Plaintiff Sandra Wood, as 

“Administratrix of the Estate of Michael Wood” and as “a third-party beneficiary of Michael 
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Wood’s insurance policy with [ABLAC],” “is now and has been at all times alleged herein a 

resident of Raleigh County, West Virginia.”  State Court Compl. ¶ 3, p. 2.  Moreover, Plaintiff 

alleges that Michael Wood, at the time he supposedly entered into “a policy of life insurance” with 

ABLAC and at the purported time of his death on February 8, 2018, “was a resident of 188 

Allenwood Lane, Shady Springs, Raleigh County, West Virginia.”  Id.  Thus, Plaintiff Sandra 

Wood is a citizen of West Virginia for the purposes of CAFA’s minimal diversity analysis.  See 

28 U.S.C. § 1332(c)(2) (“[T]he legal representative of the estate of a decedent shall be deemed to 

be a citizen only of the same state as the decedent.”).        

34. Plaintiff’s own allegations as well as public records from the West Virginia 

Secretary of State and the West Virginia Offices of the Insurance Commissioner establish that 

ABLAC is a Florida corporation with its principal place of business located in Miami, Florida.  

See State Court Compl. ¶ 4 (alleging that ABLAC is a Florida corporation)2; Exs. 5 & 6, (public 

records from the West Virginia Secretary of State and the West Virginia Officers of the Insurance 

Commissioner establishing that ABLAC is a Florida corporation with a principal place of business 

in Miami, Florida).  ABLAC is a citizen of Florida for the purposes of this diversity analysis.  See 

28 U.S.C. § 1332(c)(1) (“[A] corporation shall be deemed to be a citizen of every State and foreign 

state by which it has been incorporated and of the State or foreign state where it has its principal 

place of business.”).   

35. Accordingly, minimal diversity exists because at least one putative class member 

(Plaintiff) and the only Defendant (ABLAC) are diverse.  See 28 U.S.C. § 1332(d)(2)(A).  

                                                 
2 Plaintiff’s Federal Complaint explicitly admitted that ABLAC is “a Florida corporation with its principal 
office located in Miami, Florida.”  See Fed. Compl. ¶ 3, p. 2.  However, Plaintiff omitted the allegation 
regarding ABLAC’s principal office in Miami, Florida from the State Court Complaint.  Compare id., with 
State Court Compl. ¶ 4, p. 2.  Nonetheless, the State Court Complaint neither disavows nor contradicts this 
prior allegation. 
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This Case Satisfies CAFA’s Amount-In-Controversy Requirement 

36. CAFA provides that the claims of the putative class members “shall be aggregated” 

to determine whether the jurisdictional minimum of $5 million has been met.  28 U.S.C. § 

1332(d)(2), (6); see also Moffitt v. Residential Funding Co., LLC, 604 F.3d 156, 158 (4th Cir. 

2010).  

37. Plaintiff’s Federal Complaint explicitly conceded that the “amount in controversy 

exceeds $5,000,000.00 exclusive of interest and costs” and acknowledged that the “compensatory 

damages, treble damages [and] punitive damages . . . are in excess of $5,000,000.00.”  Fed. Compl. 

¶ 5, p. 3, 19.  Cunningham, 2001 WL 37125218, at *3 (holding that a court “may certainly look to 

the plaintiff’s statement of the amount in controversy in an earlier pleading” because “[g]reat 

weight should be given to the plaintiff’s own assessment of the value of his case.”). 

38. Although Plaintiff omitted a specific monetary demand from her State Court 

Complaint, the Federal Complaint and the State Court Complaint contain virtually identical factual 

allegations and assert the exact same claims for relief against ABLAC.  Compare Fed. Compl. ¶¶ 

22-70, pp. 10-19, with State Court Compl. ¶¶ 22-71, pp. 9-19.  Moreover, the proposed class 

definitions that Plaintiff included in the Federal Complaint and the State Court Complaint are 

virtually identical except for a trivial nine-day difference in the class period.  Compare Fed. Compl. 

¶ 19, p. 6, with State Court Compl. ¶ 19, pp. 5-6.  Thus, Plaintiff has conceded that the amount 

allegedly in controversy in the State Court Complaint exceeds CAFA’s jurisdictional minimum of 

$5 million.   

39. Next, Plaintiff’s counsel submitted a settlement demand letter and a “notice of 

claim” to ABLAC on July 2, 2020, which reveals that the amount in controversy exceeds the 

jurisdictional threshold.  July 2, 2020 Letter at p. 1-2 (a copy of the July 2, 2020 letter is attached 

Case 5:21-cv-00281   Document 1   Filed 05/05/21   Page 10 of 22 PageID #: 10



11 
 

hereto as Ex. 7.).  Specifically, Plaintiff’s July 2, 2020 letter demanded that ABLAC 

“immediately” pay to Plaintiff the “face amount of the policy,” which Plaintiff identified as 

$50,000.000, as well as “reimbursement” for allegedly excess “premium payments” that ABLAC 

supposedly collected.  Id. at p. 1-2.   

40. Plaintiff’s State Court Complaint incorporates the July 2, 2020 letter by reference 

in Plaintiff’s breach of contract claim and reiterates Plaintiff’s demand for the $50,000.00 “face 

amount of the policy.”  State Court Compl. ¶ 33, at p. 11.  The State Court Complaint also alleges 

that ABLAC purportedly collected excess “premium withdrawals” from the putative class 

members after their “bank loan[s]” were supposedly “paid off.”  Id. ¶ 19, at p. 6.  Moreover, 

Plaintiff further alleges that ABLAC also purportedly “breached its contracts of insurance” with 

“members of the Putative Class” by “failing to pay the face amount of the policies.”  Id. ¶ 34, at p. 

11.  Additionally, Plaintiff alleges that her “claims” are “typical of the claims of the members of 

the Class” and that ABLAC “acted in a manner that affected all [putative class members] 

similarly.”  Id. ¶¶ 20 (b), (c), at pp. 7.  As a result of these allegations, Plaintiff alleges that the 

putative class members are each seeking to recover at least $50,000.00 for the “face value” of their 

supposed policies as well as a recovery for “excess premium withdrawals.”    

41. As discussed in Paragraphs 25 through 30 above, Plaintiff has admitted that the 

putative class includes at least 100 members.   

42. Thus, based upon the July 2, 2020 demand letter, as incorporated into Plaintiff’s 

State Court Complaint, and the other allegations presented in the State Court Complaint, Plaintiff 

alleges that at least 100 putative class members have purported claims against ABLAC for at least 

$50,000.00 plus the amount of “excess premiums” ABLAC supposedly collected from the putative 

class members.  Consequently, the demand letter and related breach of contract allegations 
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establish that the amount-in-controversy exceeds the jurisdictional minimum of $5 million (a 

minimum of 100 class members multiplied by the alleged amount of at least $50,0000 per class 

member plus additional “excess premium” costs for each putative class member).  

43. Other claims asserted in the State Court Complaint also explicitly reveal that the 

amount in controversy greatly exceeds the $5 million jurisdictional minimum.  For instance, 

Plaintiff alleges a claim for supposed violations of the West Virginia Consumer Credit and 

Protection Act (the “WVCCPA”) and seeks damages under the statute.  See id. ¶¶ 61-71, at pp. 17-

18; W. Va. Code §46A-1-101, et seq.  The WVCCPA states that a consumer may recover: (a) 

“[a]ctual damages”; and (b) a statutory penalty of $1,000 for each violation of the statute up to a 

maximum of “the greater of $175,000 or the total alleged outstanding indebtedness.”  W. Va. Code 

§46A-5-101(1).  In a class action, each class member may seek a recovery of up to these limits.  

Id.  Courts have discretion to increase the $1,000 statutory penalty for each violation of the 

WVCCPA to account for inflation calculated from September 1, 2015 to the time of the damages 

award based upon the U.S. Bureau of Labor Statistics’ consumer price index inflation calculator.3  

See W. Va. Code § 46A-5-106.   

44. Here, such an adjustment for inflation would result in a per-violation statutory 

penalty of $1,113.19.  Countryman v. NCO Fin. Sys., Inc., No. 09-cv-00288, 2009 WL 1506720, 

at *2 (S.D. W. Va. May 27, 2009) (adjusting a WVCCPA statutory penalty for inflation and 

holding that defendant met the amount in controversy for removal purposes).   

45. The statute of limitations for a claim arising under the WVCPPA is four years.  W. 

Va. Code § 46A-5-101. 

                                                 
3 See United States Department of Labor, Bureau of Labor Statistics, CPI Inflation Calculator: 
http://www.bls.gov/data/inflation_calculator.htm. 
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46. “For the purposes of calculating the amount in controversy, the Court uses the 

maximum total statutory penalties that may be imposed on [d]efendants under the WVCCPA.”  

Countryman, 2009 WL 1506720, at *2; see Kelley v. Sallie Mae, Inc., No. 14-cv-138, 2015 WL 

1650080, at *5 (N.D. W. Va. 2015) (“When there is a maximum penalty by statute, it is appropriate 

to measure the amount in controversy by the maximum and not by what the plaintiff is likely to 

win. . . .  This method of measuring the amount in controversy is also the common practice in cases 

under the WVCCPA which have been removed to federal court.” (citing Brill v. Countrywide 

Home Loans, Inc., 427 F.3d 446, 449 (7th Cir. 2005); Knott v. HSBC Card Servs., Inc., No. 10-cv-

82, 2010 WL 35522105, at *4 (N.D. W. Va. Sept. 8, 2010)).       

47. Here, Plaintiff alleges that Mr. Wood paid off his underlying loan on or about May 

6, 2009 and claims that ABLAC violated the WVCCPA when it supposedly continued to make 

“automatic premium withdrawals” following the loan payoff date.  See State Court Compl. ¶¶ 15 

61-71, at pp. 4, 17-19.  Thus, if Plaintiff’s claim is timely (which ABLAC does not concede), 

Plaintiff asserts an individual claim for $1,113.19.00 for each alleged “automatic premium 

withdrawal” for a four year period and a total statutory penalty demand of $53,433.12 

($1,113.19.00 x 12 x 4).4     

48. As discussed above, Plaintiff alleges that her “claims” are “typical of the claims of 

the members of the Class,” that ABLAC “acted in a manner that affected all [putative class 

members] similarly,” and that the class consists of at least 100 putative members.  Id. ¶¶ 20 (b), 

(c), at pp. 7.  Consequently, the amount-in-controversy for the WVCCPA statutory damages claim 

                                                 
4 This assumes that the $53,433.12 statutory penalty is greater than the total alleged outstanding 
indebtedness.  See W. Va. Code §46A-5-101(1).  However, if the total alleged outstanding indebtedness is 
greater, this sum may increase significantly.   
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asserted in Plaintiff’s State Court Complaint is at least $5,343,312.00 ($53,433.12 x 100).  The 

sum is well in excess of the jurisdictional minimum of $5 million.    

49. The WVCCPA also provides that an insurer “who fails to refund any unused 

insurance premium or provide the proper notification of payoff” can be held liable for treble 

damages “up to three times the amount of the unused premium.”  W. Va. Code § 46A-3-109(8).   

50. Plaintiff seeks a recovery of treble damages for purported violations of the 

WVCCPA.  See Sate Court Compl. ¶ 71, at p. 19.  Consequently, the trebling of the alleged 

statutory damages will further increase the amount in controversy for the purposes of this removal 

analysis.  See Atkins v. AT&T Mobility Services, LLC, No. 18-cv-00599, 2019 WL 5190971, at *8 

n.8 (S.D. W. Va. Oct. 15, 2019) (considering plaintiffs’ claim for treble damages for the purposes 

of an amount in controversy analysis and denying a motion to remand); see also Wall v. Fruehauf 

Trailer Servs., Inc., 123 F. App’x 572, 577 (4th Cir. 2005) (considering treble damages as a part 

of the amount in controversy and holding that defendant satisfied the amount in controversy 

requirement for removal); Mullins v. Harry’s Mobile Homes, Inc., 861 F.Supp. 22, 24 (S.D. W. 

Va. 1994) (holding that “punitive damages are a part of the amount in controversy for jurisdictional 

amount purposes” and denying a motion to remand). 

51. Plaintiff alleges the monthly premium payments were $17.50 per month ($210 / 

year) during the relevant time period.  State Court Compl. ¶ 8, p. 3.  If Plaintiff’s claim is timely 

(which ABLAC does not concede), Plaintiff asserts a potential claim for alleged premium 

overpayment in the amount of $840 ($210 x 4) during the 4 year limitations period that applies to 

the WVCCPA claim.  W. Va. Code § 46A-5-101.  As noted, Plaintiff alleges that her “claims” are 

“typical of the claims of the members of the Class” and that ABLAC “acted in a manner that 

affected all [putative class members] similarly.”  State Court Compl. ¶¶ 20 (b), (c), at pp. 7.  Thus, 
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Plaintiff asserts a claim for premium payment in the amount of $84,000 ($840 x 100) on behalf of 

at least 100 putative class members.  If the Court were to treble this amount, the total amount of 

the treble damages awarded to the putative class would be $252,000 ($84,000 x 3).  Treble 

damages increases the total amount in controversy for Plaintiff’s WVCCPA statutory damages 

claim to $5,595,312.00 ($5,343,312.00 + $252,000). 

52. Additionally, federal courts in West Virginia consider attorneys’ fees when 

calculating the amount in controversy for removal jurisdiction if a West Virginia statute, such as 

the WVCCPA, expressly provides for a recovery of such fees.  See, e.g., Jones v. Capital One 

Bank (USA), N.A., No. 09-cv-00994, 2009 WL 3335350, at *3 (S.D. W. Va. 2009) (considering 

attorneys’ fees under the WVCCPA as a part of the amount in controversy and denying a motion 

for remand); Countryman, 2009 WL 1506720, at *2 (same).  Federal courts assume that a plaintiff 

may be able to recover up to one-third of its total recovery in attorneys’ fees when calculating the 

amount in controversy.  See, e.g., Holstein v. Sears Holdings Corp., No. 14-cv-21166, 2014 WL 

4467696, at *2 (S.D. W. Va. Sept. 9, 2014) (adding a “one-third attorney’s fee” to the amount in 

controversy for CAFA removal purposes).   

53. Here, the WVCCPA allows for a recovery of attorneys’ fees for any “illegal, 

fraudulent or conscionable conduct.”  W. Va. Code § 46A-5-104.  Plaintiff’s State Court 

Complaint explicitly seeks recovery of alleged “attorneys’ fees and costs.”  See State Court Compl. 

¶¶ 70 & “Wherefore,” at pp. 19.   If the Court were to award attorneys’ fees on only the sum at 

issue in the WVCCPA statutory damages claim, the total amount of fees would be $1,865,104.00 

($5,595,312.00 x 1/3) if the Court considers the treble damages award.  Even if the Court were to 

award attorneys’ fees on the statutory penalty alone, without considering any treble damages, the 

amount of attorneys’ fees would be $1,781,104.00 ($5,343,312.00 x 1/3).  
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54. Consequently, the amount in controversy for Plaintiff’s WVCCPA class claim is 

either $7,460,416.00 ($5,595,312.00 + $1,865,104.00) (if the Court considers treble damages when 

it assesses attorneys’ fees) or $7,376,416.00 ($5,595,312.00 + $1,781,104.00) (if the Court omits 

treble damages from the attorneys’ fees calculation).  Both sums exceed CAFA’s $5 million 

jurisdictional requirement. 

55. Moreover, this analysis does not consider Plaintiff’s other claims for negligence 

(Count I), common law bad faith (Count III), unfair trade practices (Count IV) and unjust 

enrichment (Count V).  See State Court Compl. ¶¶  22-26, 37-60, at pp. 9-10, 12-17.  For these 

other claims, Plaintiff seeks a recovery of alleged “compensatory damages, treble damages, 

punitive damages, attorneys’ fees and costs, pre-judgment interest, post-judgment interest as 

provided by law, suitable equitable relief, restitution, disgorgement by Defendant of all profits.”  

See id. at p. 19.  The claims will significantly increase the amount in controversy in this action.  

However, the preceding discussion establishes that this case satisfies the CAFA amount in 

controversy requirement and an extended discussion of these other claims is neither warranted nor 

necessary.  See Scott, 865 F.3d at 194 (holding that a notice of removal need only contain a “short 

and plain statement of the grounds for removal” and plausible allegations that the case meets the 

CAFA requirements).   

This Court Has Traditional Diversity Jurisdiction 
 

56. The Court also has traditional diversity jurisdiction over this case.  Pursuant to 28 

U.S.C. § 1332(a), the “district courts shall have original jurisdiction of all civil actions” where the 

parties are completely diverse and the amount in controversy exceeds the sum or value of $75,000.   
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57. A notice of removal seeking to remove a case to federal court pursuant to traditional 

diversity jurisdiction need only satisfy “the notice-pleading requirements of 28 U.S.C. § 1446(a) 

and, indirectly Federal Rule of Civil Procedure 8(a).”  Ellenburg, 519 F.3d at 194. 

58. Here, Plaintiff’s initial Federal Complaint explicitly admitted that “this Court has 

jurisdiction pursuant to 28 U.S.C. §1332(a)” and that the case satisfies all of the requirements for 

traditional diversity jurisdiction.  See Fed. Compl. ¶ 6, at p. 3.    

59. Next, Plaintiff’s State Court Complaint as well as public records from the West 

Virginia Secretary of State and the West Virginia Offices of the Insurance Commissioner further 

establish the existence of complete diversity.  As set forth in Paragraphs 33 and 34 above, Plaintiff 

is a citizen of West Virginia and ABLAC is a citizen of Florida.  See also State Court Compl. ¶¶ 

3, 4; Exs. 5 & 6 (ABLAC is a Florida corporation with a principal place of business in Miami, 

Florida).   

60. Plaintiff’s individual claim also satisfies the $75,000.00 amount in controversy 

requirement. 

61. As discussed in Paragraphs 39 and 40 above, Plaintiff’s July 2, 2020 letter 

demanded that ABLAC “immediately” pay to Plaintiff the “face amount of the policy,” which 

Plaintiff identified as $50,000.000, as well as “reimbursement” for allegedly excess “premium 

payments” that ABLAC supposedly collected.  Ex. 7, July 2, 2020 Letter at p. 1-2.  

62. Plaintiff’s State Court Complaint incorporates the July 2, 2020 letter by reference 

in Plaintiff’s breach of contract claim and reiterates Plaintiff’s demand for the $50,000.00 “face 

amount of the policy.”  State Court Compl. ¶ 33, at p. 11.  The State Court Complaint also alleges 

that ABLAC purportedly collected excess “automatic premium withdrawals” from Plaintiff after 

Mr. Wood’s “loan” was supposedly “paid.”  See, e.g., id. ¶ 15, at p. 4-5.   
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63. Plaintiff alleges that the monthly premium payments were $17.50 per month ($210 

/ year) during the relevant time period.  Id. ¶ 8, p. 3.  If Plaintiff’s claim is timely (which ABLAC 

does not concede), Plaintiff asserts a potential claim for alleged premium overpayment in the 

amount of $2,100.00 ($210 x 10) during the ten-year limitations period that applies to the breach 

of contract claim.  W. Va. Code § 55-2-6.  

64. As a result of these allegations, Plaintiff alleges she is seeking to recover at least 

$50,000.00 for the “face value” of the supposed ABLAC policy plus a recovery for $2,100 for 

purported “excess premium withdrawals.”  The total amount in controversy for these allegations 

alone is $52,100.00.    

65. As discussed in Paragraphs 43 through 54 above, Plaintiff also seeks a separate 

recovery for statutory penalties under the WVCCPA.  Here, as noted above, if Plaintiff’s claim is 

timely (which ABLAC does not concede), Plaintiff asserts a potential individual claim for 

$1,113.19.00 for each alleged “automatic premium withdrawal” for a four year limitations period 

and a total individual statutory penalty demand of $53,433.12 (1,113.19.00 x 12 x 4).5  W.Va. 

Code § 46A-5-101 (establishing a four year statute of limitations for WVCCPA claims). 

66. Plaintiff’s claims for the “face value” of the ABLAC policy allegedly at issue 

($52,100.00) and for statutory damages under the WVCCPA ($53,433.12) result in a total amount 

in controversy of $105,533.12.  These two claims are sufficient to satisfy the $75,000.00 amount 

in controversy requirement.   

                                                 
5 This assumes that the $53,433.12 statutory penalty is greater than the total alleged outstanding 
indebtedness.”  See W. Va. Code §46A-5-101(1).  However, if the total alleged outstanding indebtedness 
is greater, this sum may increase significantly.   
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67. Nonetheless, Plaintiff also seeks an individual award of treble damages and 

attorneys’ fees under the WVCCA, which further increase the amount in controversy.  See State 

Court Compl. ¶¶ 70-71 & “Wherefore,” at p. 19.   

68. If the Court awards Plaintiff treble damages on her individual WVCCPA claim for 

statutory damages, the treble damages in controversy will be $2,520.00 ($840 (value of allegedly 

excess premium withdrawals for the 4 year WVCCPA limitations period) x 3) and the amount in 

controversy for the WVCCPA claim increases to $55,953.12 ($53,433.12 + $2,520.00).  See W. 

Va. Code §§ 46A-3-109(8), 46A-5-101; Atkins, 2019 WL 5190971, at *8 n.8 (courts consider 

treble damages when evaluating the amount in controversy). 

69. If the Court awards Plaintiff attorneys’ fees on her WVCCPA statutory damages 

claim6 and considers the treble damages when issuing the award, the amount of attorneys’ fees in 

controversy will be $18,651.04 ($55,953.12 x 1/3).  The amount of attorneys’ fees in controversy 

will be $17,811.04 ($53,433.12 x 1/3) if the Court omits the treble damages from the award.  

70. Consequently, the treble damages and attorneys’ fees increase the amount in 

controversy for Plaintiff’s individual WVCCPA claim to either $74,604.16 ($55,953.12 + 

$18,651.04) (if the Court considers treble damages when it assesses attorneys’ fees) or $73,764.16 

($55,953.12 + $17,811.04) (if the Court omits treble damages from the attorneys’ fees calculation). 

71. When these sums are combined with the amount in controversy related to Plaintiff’s 

claim for at least $50,000.00 for the “face value” of the supposed ABLAC policy plus a recovery 

for $2,100 for purported “excess premium withdrawals” (which is $52,100.00, as explained in 

Paragraph 64 above), the total amount in controversy for the two claims is either $126,704.16 

                                                 
6 See Holstein, 2014 WL 4467696, at *2 (adding a “one-third attorney’s fee” to the amount in controversy 
for removal purposes); Countryman, 2009 WL 1506720, at *2 (considering attorneys’ fees when assessing 
the amount in controversy for removal under 28 U.S.C. § 1332(a)).  
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($52,100.00 + $74,604.16) or $125,864.16 ($52,100.00 + $73,764.16).  Both of these sums greatly 

exceed the $75,000 jurisdictional minimum for removal. 

72. Additionally, as discussed in Paragraph 55 above, this analysis does not even take 

into consideration four of Plaintiff’s other claims and her additional requests for relief, which will 

also significantly increase the amount in controversy.  

Venue is Proper in this Court and ABLAC Has Complied With All Other Procedural 
Requirements for Removal 

 
73. This case has been removed from the Circuit Court of Raleigh County, West 

Virginia.  See State Court Compl. at p. 1. 

74. The Circuit Court of Raleigh County, West Virginia is located in the territory 

covered by the United States District Court for the Southern District of West Virginia, Beckley 

Division. 

75. Thus, pursuant to 28 U.S.C. § 1441(a), venue for this case is proper in the United 

States District Court for the Southern District of West Virginia, Beckley Division.  See also 28 

U.S.C. § 129(b).   

76. This case is not an action described in 28 U.S.C. § 1445. 

77. Pursuant to 28 U.S.C. § 1446(d), ABLAC is serving a true and accurate copy of 

this Notice of Removal and all exhibits on counsel for the Plaintiff and ABLAC is also filing these 

documents with the Clerk of the Circuit Court of Raleigh County, West Virginia.  ABLAC’s state 

court Notice of Filing is attached as Exhibit 4.  

78. Pursuant to 28 U.S.C. § 1446(a) and Local Rule of Procedure 3.4(b), ABLAC is 

attaching a copy of the state court docket to this Notice as Exhibit 3.  ABLAC has also attached 

copies of all pleadings, process and orders served on ABLAC as Exhibit 2. 
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Reservation of Rights 

79. ABLAC denies the allegations contained in Plaintiff’s State Court Complaint and 

her Federal Complaint.  ABLAC submits this Notice of Removal without waiving any defenses, 

claims, objections, procedural rights, exceptions or obligations that may exist in its favor in either 

West Virginia state court or federal court. 

80. Furthermore, in making any of the allegations in this Notice of Removal or any of 

its exhibits, ABLAC does not concede in any way that the allegations in the State Court Complaint 

or the Federal Complaint are accurate, that Plaintiff has asserted claims upon which relief can be 

granted, that Plaintiff’s claims are timely, or that recovery of any of the amounts sought is 

authorized or appropriate.  ABLAC also does not concede that class certification is appropriate or 

that the class definition is proper.  ABLAC reserves the right to contest the putative class at the 

appropriate time.   

WHEREFORE, ABLAC respectfully removes this action from the Circuit Court of Raleigh 

County, West Virginia to this Court. 

 

 

 

 

 

 

 

 

 

Respectfully submitted,  

  /s/ Jill Cranston Rice    
Jill Cranston Rice (WVSB # 7421) 
Alex M. Greenberg (WVSB # 12061) 
DINSMORE & SHOHL LLP 
215 Don Knotts Blvd., Suite 310  
Morgantown, WV 26501 
Phone: (304) 296-1100 
Fax:  (304) 296-6116 
Email:  jill.rice@dinsmore.com 
Email:  alex.greenberg@dinsmore.com 
 
Attorneys for American Bankers Life Assurance 
Company of Florida  
 

Dated:  May 5, 2021 

Case 5:21-cv-00281   Document 1   Filed 05/05/21   Page 21 of 22 PageID #: 21



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

BECKLEY DIVISION 

Sandra Wood, individually and as 
Administratrix of the Estate of Michael 
Wood, deceased, and on behalf of all others 
similarly situated, 

Plaintiff, C.A. No. _____________________
(Removed from Circuit Court of Raleigh
County, C.A. No. CC-41-2021-C-93)

v. 

American Bankers Life Assurance Company 
of F.L.O.R.I.D.A., 

Defendant. 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that she served the foregoing Notice of Removal 

and all exhibits on counsel of record listed below by depositing true copies thereof in the regular 

manner in the United States mail, postage prepaid, on the 5th day of May, 2021, addressed as 

below.  Additionally, the Notice of Removal was filed electronically on the same date via 

CM/ECF. 

Tony L. O’Dell 
Cheryl A. Fisher 
Post Office Box 11830 
Charleston, WV 25339 
Phone:  (304) 720-6700 
Email:  todell@tolawfirm.com 
Email:  cfisher@tolawfirm.com 

Counsel for Plaintiff Respectfully submitted, 

  /s/ Jill Cranston Rice  
Jill Cranston Rice (WVSB # 7421) 
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

   Southern District of West Virginia

Sandra Wood, Individually and as Adminuistratrix of 
the Estate of Michael Wood

American Bankers Life Assurance Company of 
F.L.O.R.I.D.A.

American Bankers Life Assurance Company of F.L.O.R.I.D.A.
c/o Corporation Service Company
209 W. Washington Street
Charleston, WV 25302

Tony L. O'Dell, Esq.
TIANO O'DELL, PLLC
P.O. Box 11830
Charleston, WV 25339

Case 5:21-cv-00180   Document 1-1   Filed 03/22/21   Page 1 of 2 PageID #: 21Case 5:21-cv-00281   Document 1-1   Filed 05/05/21   Page 22 of 24 PageID #: 44



AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

5:21-cv-00180

0.00

Print Save As... Reset
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Notice of Service of Process
LDD / ALL

Transmittal Number: 23034718
Date Processed: 04/09/2021

Primary Contact: Ms. Mona Cohen
Assurant
11222 Quail Roost Dr
Miami, FL 33157-6596

Entity: American Bankers Life Assurance Company of Florida
Entity ID Number  0651570

Entity Served: American Bankers Life Assurance Company of Florida

Title of Action: Sandra Wood vs. American Bankers Life Assurance Company of F.L.O.R.I.D.A.

Matter Name/ID: Sandra Wood vs. American Bankers Life Assurance Company of F.L.O.R.I.D.A.
(11129677)

Document(s) Type: Summons/Complaint

Nature of Action: Contract

Court/Agency: Raleigh County Circuit Court, WV

Case/Reference No: CC-41-2021-C-93

Jurisdiction Served: West Virginia

Date Served on CSC: 04/08/2021

Answer or Appearance Due: 30 Days

Originally Served On: Secretary Of State

How Served: Certified Mail

Sender Information: Tony O'Dell
304-720-6700

Information contained on this transmittal form is for record keeping, notification and forwarding the attached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
251 Little Falls Drive, Wilmington, Delaware 19808-1674   (888) 690-2882   |   sop@cscglobal.com
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Office of the Secretary of State 
Building 1 Suite 157-K 
1900 Kanawha Blvd E. 
Charleston, WV 25305 

I I I 1 11 111 IIII1~IIIVI III II IAllllll II IIII~VIIII 

AMERICAN BANKERS LIFE ASSURANCE COMPANY OF 
FLORIDA 
Corporation Service Company 
209 West Washington Street 
Charleston, WV 25302 

Mac Warner 
Secretary nf State 

State of Wesi Virglnia 
Phone: 3f }4-55 8-60QU 

8ts6-767'-8683 
Visit us online: 
www.WVSO a. COf xt 

Control Number: 273432 

Defendant: AMERICAN BANKERS LIFE 
ASSURANCE COMPANY OF 
FLORIDA 
209 West Washington Street 
Charleston, WV 25302 US 

Agent: Corporation Service Company 

County: Raleigh 

Civil Action: 21-C-93 

Certified Number: 92148901125134100003106788 

Service Date: 4/5/2021 

I am enclosing: 

1 summons and complaint 

which was served on the Secretary at the State Capitol as your statutory attorney-in-fact. According to law, I have accepted 
senrice of process in the name and on behalf of your authorized insurance company. 

Please note that this office has no connection whatsoever with the enclosed documents other than to accept service of 
process in the name and on behalf of your authorized insurance company as your attorney-in-fact. Please address any 
questions about this document directly to the court or the plaintiffs attorney, shown in the enclosed paper, not to the 
Secretary of State's office. 

Sincerely, 

► 

Mac Warner 
Secretary of State 
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SUMMONS 
, . . . ..._......._. _......: _....., _ .................... .......,.....;... __.............. ..._:. . ....: ....... ..........„ 

E-PIL:ED:1.3/31%2021 2:10 PM 'r 
CE-41-2021-C-93  

` Raleigh C.ounty CircuitC'lerlc; . 
., Paul H. Flanagan 

_•• ~_ I .:.... ... :. ..... :.... :.._....<......~ 

IN THE CIRCUIT OF RALEIGH WEST VIRGINIA 

Sandra Kaye Wood v. American Bankers Life Assurance Company of F.L.O.R.I.D.A. 

Service Type: Plaintiff - Secretary of State I 

NOTICE TO: American Bankers Life Assurance Company of F.L.O.R.I.D.A., c/o Corporation Sei-vice Company, 209 W. Washington Street, 
Charleston, WV 25302 

THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOU MUST TAKE IMMEDIATE ACTION TO PROTECT YOU] 
RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE ORIGINAL OF YOUR WRITTEN ANSWER, EITHER ADMITTING Ol 
DENYING EACH ALLEGATION IN THE COMPLAINT WITH THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED Ol 
HAND DELIVERED BY YOU OR YOUR ATTORNEY TO THE OPPOSING PARTY'S ATTORNEY: 

t 
Tony O'Dell, PO Box 11830, Charleston, WV 25339 

THE ANSWER MUST BE MAILED WITHIN 30 DAYS AFTER THIS SUMMONS AND COMPLAINT WERE DELIVERED TO YOU OR A 
BY DEFAULT MAY BE ENTERED AGAINST YOU FOR THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT. 

SERVICE: 

3/31/2021 2:10:05 PM /s/ Paul H. Flanagan 

Date Clerk 

RETURN ON SERVICE: 

❑ Return receipt of certified mail received in this office on 

❑ I certify that I personally delivered a copy of the Summons and Complaint to 

❑ Not Found in Bailiwick 

Date Server's Signature 

         

~•,~•~ . ) 

           

-•t ; ti 

                 

•
ti  ~'' .~ iJ-) 
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E-FILED [ 3/31'/2021 2:l 0 PM 
CC-41-2021-C-93  

CO` 7ER,,SHEET •Raleigh Couiity C'irciut Clerlt' ,. 
Paul H.Flariagan 

~_ • ` ,. GENERAL INFORIVIATION 
IN THE CIRCUIT COURT OF RALEIGH COUNTY WEST VIRGINIA 

Sandra Kaye Wood v. American Bankers Life Assurance Company of F.L.O.R.I.D.A. 
I 

❑ Business ~Individual ~Business• ❑ lndividual 
First Plaintiff: First Defendant: 

❑ Goverliment ❑ Other ❑ Government ❑ Other 

Judge: Darl Poling 

, , • . . ..  
COMPLAINT INFORIVIATI0N 

Case Type: Civil Complaint Type: Contract 

Origin: [v:1Initial Filing ❑ Appeal from Municipal Court ❑ Appeal from Magistrate Court 

Jury Trial Requested: ❑v Yes ❑ No Case will be ready for trial by: 

Mediation Requested: ❑Yes [~[No 

Substantial Hardship Requested: ❑Yes ONo 

❑ Do you or any of your clients or witnesses in this case require special accommodations due to a disability? 

❑ Wheelchair accessible hearing room and other facilities 

❑ Interpreter or other auxiliary aid for the hearing impaired 

❑ Reader or other auxiliary aid for the visually impaired 

❑ Spokesperson or other auxiliary aid for the speech impaired 

❑ Other: 

❑ I am proceeding without an attorney 

EV] I have an attorney: Tony O'Dell, PO Box 11830, Charleston, WV 25339 

I 
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SERVED PARTIES ',  

Name: American Bankers Life Assurance Company of F.L.O,R.I.D.A. 

Address: c/o Corporation Service Company 209 W. Wasliington Street, Charleston WV 25302 

Days to Answer: 30 Type of Service: Plaintiff - Secretary of State 
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E=FILED13/3.1/20212:t0.PM  
CC-41-2021-C=93: 

Raleigh Couiity. Cii-cuit Clerlt. 
Patil H. Flaiiagaii. . 

......... .. ...... 

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 

SANllRA WO011, inclividually and as 
ADMINISTRATRIX of the ESTATE of 
MICHAEL WOOD, deceased, anci 
on behalf of all others siniilarly situateci, 

PLAINTIFF, 
Civil Action No: 

V. Judge 

AMERICAN 13ANKERS LIFE ASSUI2ANCE 
COMPANY of F.L.O.R.I.D.A. 

DEFENDANT. 

COMPLAINT 

Now comes the Plaintiff, Sandra Wood, individttally, as Administratrix of the 

Estate of Michael Wood, Deceased, aiid on behalf of all others similarly sitttated, and for the cause 

of action lierein, states the following: 

Introduction 

Plaintiff, Sandra Wood, itidividtially and as Administratrix of the Estate of 

Michael Wood, her deceased liusband, brings this suit on behalf of herself, the Estate of Michael 

Wood, and all persons wlio were holders of a West Virginia certificate of insurance through 

Defendant, American Bankers Life Assurance Company of Florida, between March 31, 2011, and 

the present ("Class Period"), whose bank loan was paid off, but automatic instirance premium 

withdrawals continued through a banking institutio►i. 

2, "Che Defendant, Anierican Bankers Life Assurance Company of Florida 

(hereinafter referred to as American Bankers), is an insurance company that sells policies of life 

and disability insuranee as part of consumer loan transactions through banks. The policies of 

insurance are marketed as insurance to pay off consumer bank loans in the event the creditor 
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(policyholder) dies, becomes disabled, or unemployed, during tlie term of the loaii. American 

Batikers requires banks who help it secure the life, disability, and unemployment policies froin 

bank custo ners, ineluding Plaintiff and members ofthe putative class, to set up automatic premiuni 

withdrawal for the monthly preniium payments from the policyliolder's bank account. Once the 

insurance policy is in place, American Bankers fails to send policy updates or premiuni notices to 

the insureds, but American Bankers continues to collect premium payments fi•oni Plaintiffand the 

putative class members. Aiiierican Bankers takes these actions to inerease corporate profits by 

having policyholdet•s continue to make premiuni payments but not submit claims or otherwise be 

aware that an insurance policy remains effective in violation of the law, in violation of its own 

written policies, in violation of ethical standards of good faith and fair dealing, and without i•egard 

to financial losses to its policyholders. 

Tlre Parties 

3. Sandra Wood is now and has been at all times alleged hez-ein a resident of 

Raleigh County, West Vit•ginia. Michael Wood, at the tiine of entering into a policy of life 

insurance with American Bankers Life Iiisurance Company of Florida on May 1, 1996, and at the 

time of his death on Februar},  8, 2018, was a resident of 188 Allenwood Lane, Shady Springs, 

Raleigli County, West Virginia. Sandra Wood is a third-party beneficiary of Michael Wood's 

insurance policy with American Bankers Life Insurance Company of Florida. 

4. The Defendant, American Bankers Life Assurance Company of Florida 

(hereinafter referred to as Ainerican Bankers), is a Florida corporation doing busiriess in Raleigh 

County, West Virginia. Defendant is registered and licensed to do business in the State of West 

Virginia, Defendant sold a credit life policy to Michael Wood in Raleigh County, West Virginia. 

P) 
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Background Facts 

5. Defendant sells life, disability, and unemployment insurance to bank 

custoniers through bank loan oflicers as part of bank loan transactions. Plaintiff and the putative 

class obtained loans from banks located in West Virginia. As part of the loan transaction, bazik 

loan officers solicited and sold Plaintiff and putative class members American Bankers life, 

disability and/or unemployment insurance policies tnarketed to pay off loans in the event of a 

covered claim. 

6. On or about March 30, 1994, the Plaintiff's decedent, Michael Wood, 

obtained a loan for Forty-Seven Thousand Nine Hundred Forty-Five Dollars ($47,945.00) from 

Raleigh National Bank (now City National Batik) for the purchase of real estate in Raleiglh County, 

West Virginia. "I'he bank loan was for a term of 30 years, with 360 monthiy payments. 

7. Upon placement of an American Bankers insurance policy, Defendant 

reduired banks to set up autoniatic premium withdrawal froni the putative class members', 

iiieluding Plaintifi's, bank accounts to pay the insurance premiunis automatically. 

8. On or about March 30, 1994, Raleigh National (City National), acting as an 

agent for American Bankers, offei•ed Michael Wood credit life insurance for the loan described in 

the preceding paragraph. Defendant took automatic premium withdrawals of $17,50 dedticted 

rnonthly from Michael Wood's Raleigh National Bank (now City National Bank) account. 

9. Defendant sent Plaintiff and the putative class inembers a certificate of 

insurance. By example, the policy with ID Number 000000000043932-0 was issued by Defendant 

American Bankers to Plaintiff. The insurance ti•ansaction described is representative of the way 

Defendant American Bankers procured and placed its insurance policies with bank customers. 

3 
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10, Upon information and belief, American Bankers used bank loan officers 

throughout West Virginia as unlicensed izisuraiice agents to sell its insurance products to bank 

customers, including Plaintiff and the putative class mernbers. 

11. Once a policy of insurance was placed with a bank custoiner, Defendant 

American Bankers would issue a cei•tificate of insurance but not provide a copy of the insui•ance 

policy itself. 

12. Once bank customers paid off their loans, Aniericati Bankers, unbeknown 

to the bank custoiners, would continue to collect the atitomatic premiuin withdrawals and never 

communicate with its insureds, including Plaintiff and putative class members, about the cotltintted 

premium withdrawals or the policy. 

13. West Virginia law recluires that all ct•edit life and ci•edit accideiit and 

sickness insLu•ance be terminated by the insurer, in this case, Defendant, when indebtedness is paid 

off or discharged, and provide any refund due and owing to the policyholder. See W. I!,C.S.R. SS114- 

6-4, Defendant did not terminate credit insurance policies of Plaintiff and the Putative Class as 

required by West Virginia law. 

14. West Virginia law also requires the insurer, in this case, Defendant, to 

review the bank accounts of its policyholders to determine if the policy needed to be terminated, 

premiums adjusted, or claims paid. Defendant did not properly review bank accounts of Plaintiff 

and meinbers of the Putative Class. 

15. Due to the lack of conimunication or proper review of accounts by 

American Bankers and the passage of time, its insureds, including Plaintiff and the putative class 

members, were unaware that an Anierican Bankers policy existed, remained in force, and that 

4 
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premium payments were being autoniatically witlidrawn every montlz. By way of exaniple, on or 

about May 6, 2009, Michael Wood paid off the Marcli 30, 1994 loan agreenietit in full, but 

American Bankers did not cease the automatic premiuni withdrawals, terminate the policy, nor did 

it communicate with Michael Wood regarding the continued autoinatic preniium withdrawals or 

provide ariy information i•egardi ig the policy i•emaining in foi•ce after the loaii was paid despite its 

legal and good faith requirements to do so. As a result, Plaintiff continued to make premiuin 

payments for the policy for more than ten years after the loan was paid off, 

16. American Bankers intentionally and deliberately failed to properly 

communicate about existing policies or continued premium withdrawals to Plaintiff and the 

putative Class members in order to increase profits by avoiding claims on existing policies while 

continuing to collect premium payments unbeknownst to policyholders and benefic.iaries. 

17. Throughout the Class Period and to the present, Defendant has engaged in 

a companywide course of conduct designed to conceal and/or avoid their legal and equitable 

obligations to terminate policies, infotm policyholders, and pay insurance claims of Plaintiff and 

the Putative Class inembers slie seeks to represent for their wrongful conduct. 

18. 1'laintiff and all class members were not aware of Defendant's wrongful 

conduct and could not reasonably liave known of the wi•ongful conduct because of Defendant's 

acts of concealment. Sandra Wood became aware of the wrongful pa•emium payments and life 

iiisurance policy in June 2020. 

19. Plaintiff brings this action individually and further seeks cei•tification on 

behalf of het•self and on behalf of the Putative Class membei•s she seeks to represent as a West 

Virginia Rule of Civil Procedui•e Rtile 23(b)(3) class defined as follows: 

5 
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All persons who were liolders of a West Virginia certificate of 
insurance tlirough Defendant, American Bankers Life Assurance 
Conipany of Floi•ida, between March 31, 2011 and the present 
("Class Pei-iod"), whose bank loan was paid off, but automatic 
insurance pretniuni withdrawals continued through a banking 
instittition. 

Excluded from this Class are (1) all present and fornier directors, officers, and. management 

employees of Defendant, (2) any persons who filed a lawsuit against the Defendant named in this 

lawsuit involving any of the clairns asserted hereiii, (3) employees of Tiano 0'Dell, P.L,L,C., 

Plaintiff's Class Coutisel in the case, any judge assigtied to this case and their staff;  Defenclaiit's 

counsel of record, and their immediate families, and (4) all persons who make a timely and proper 

election to be excluded fi•om the Class. 

20. This action is properly brought as a class action for the following reasons: 

a. The Class is ilumerous and includes a significant number of 

certificate of insurance holders who are loeated in diverse 

geographic regions in West Virginia. Attenipting to join and nanie 

each class niember as a co-plaintiff would be unreasonable and 

impracticable. 

b. There are questions of law and fact common to the members of the 

Class that predominate over any individual questions affecting only 

individual class menibers. The theories of liability and qtiestions of 

whether Defendant committed wrongful cotiduct in failing to 

communicate with policyholders, failing to terminate the policies 

wlien the loan was paid off, failing to cease collecting automatic 

premium payments, and whether Defendant engaged in dishonest, 

rei 
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deceptive, negligent, and intentional conduct to increase corporate 

protits to the detriment and liarm of Plaintiff and the Putative Class; 

whethei• Defendant's actions violated the West Virginia Unfair 

Claims Practices Act; whethei• Defendant's actions violated the 

West Virginia Consumer Credit Protection Act; whether 

Defendant's actiotis were willfiil, wanton and recicless; whether 

Defendant's actions were committed with "actual matice"; whether 

the Putative Class tneiiibers are entitled to restitution, disgoi•gement, 

equitable relief and damages for injuries, are among those questions 

common to the Class as a whole, and do not turii on any.particular 

aspect of any individtial's Class member's situation. Defendant 

acted in a manner that affected all of them siinilai•ly. 

C. The claiiiis asserted by Plaintiff are typical of the clainis of the 

members of the Class. 

d. The Plaintiff wilt fairly and adequately protect the in'terests of the 

members of the Class. The interests of the Class are coincident with, 

and not antagonistic to, those of the Plaintiff. Furtherniore, Plaintiff 

is represented by eaperienced class action coiiiisel with adequate 

resources to prosecute this class action, 

e. This class action is ati appropriate method of the fair and efficient 

adjudication of this controversy because, 

i, There is no special interest by class members in individually 

7 
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controlling the prosecution of separate actions; 

ii. When Defendant's liability has been adjudicated, claims of 

all class members can be administered efficiently under the directioii 

of/or as determined by the Coiu•t; 

iii, This action will promote an orderly and. expeditious 

administration and adjudication of the class claims, econoiiiies of 

time, effort, and resources will be fostered, and uniformity of 

decisions will be insured; 

iv. Without a class actioii, Plaintiff and the Class will suffer 

damages and Defendant's violations of law will proceed witliout 

remedy wliile Defendant reaps and retain the substantial proceeds of 

its misleading and wrongful conduct; and 

v. There will be no insurmountable difficulty in the 

management of this lawsuit as a class action. 

vi. The conduct of this action conserves the resources of the 

parties and the court system, protects the rights of each niember of 

the Class, and meets all due process requirements. 

vii. Certification of the Class with respect to particular common 

factual and legal issues concerning liability, comparative fault, as 

well as the necessary and appi•opriate quantuni of punitive damages, 

or ratio of punitive damages to actual harm, is appl•opriate under 

West Virginia Rule of Civil Procedure 23(c)(4). 

E 
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viii. The particular conimon issues of liability, and. the quantum 

of punitive damages or ratio of punitive damages to actual. harm, are 

comnion to all Class Members. 

21. The liability arising fi•om Defeiidaiit's conduct may be tried on a class-wide 

basis, as the trial will foctis upon only cocnmon cluestions applicable to the entire metnbers of the 

Class. Those comnion questions arise from Defendant's wrongful, deceptive and dishoitest 

conduct in the way it marketed the policies, failing to termitiate policies when loans were paid off, 

continuing to collect premiums for policies that policyholders no longer knew were in force, and 

covering ttp aiid failing to disclose the resulting liability. Common liability issues exist between 

Defendant and all the tnembers of the Putative Class. Thus, a trial of the Plaintiff's claiirts will 

decide liability issties for all the niembers of the defined Putative Class. 

CAUSES OF ACTION 

COUNT I: NEGLIGENCE 

22, Plaintiff re-alleges and incorporates by reference the previous paragraphs 

as though separately set forth herein. 

23. Defendant knew, or in the exercise of reasonable care, shottld have known 

that the bank loans of the Plaintiff and the Putative Class were paid off, which triggered 

Defendant's obligation to terminate the policies oi• at least comniunicate abotit the continued 

pi•emium withdi•awals aiid the fact the policy remaiiied in force, and that Defendant's failure to do 

so would result in financial harm to Plaintiff and al l Putative Class inembers she seeks to represent. 

24, Defeiidant owed a duty to Plaintiff and all Putative Class nienibers she seeks 

to represent to conduct insuraiice business in ati honest, legal, ethical, and iion-deceptive mannei• 

7 
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without causing financial harm to Plaintiff, and all the Putative Class members sh6 seeks to 

represent. 

25. Defendant violated its duty to Plaintiff, and all the Putative Class cnembers 

she seeks to represent, by: (a) failing to use reasonable care and were otherwise negligent in the 

niarketing and sales of its insurance product; (b) failing to perform appropriate and periodic 

reviews of the lender (bank) accounts to make sure loans were still outstanding; (c) failing to 

terniinate polices when loans were paid off; (d) failing to communicate with policyholders about 

continued premiuni witlidrawals and other policy itiformation; (e) failing to disclose insurance 

policies reinained in force aftei• the loaiis were paid off; (t) failing to provide claim assistance to 

first-party claimants; and (g) failing to properly and timely pay first-party claims and/or reimburse 

premium payments. 

26. The aforeiiientioned iiegligent conduct of Defendant directly atid 

pi•oximately caused damage to Plaiiitiff and all the Class members she seeks to represent. The 

Plaintiff and the Class menibers i•equest all daniages allowable urider the law. 

COUNT II BREACH OF CONTRACT 

27. Plai►itiff re-alleges and incorporates by reference the previous paragraphs 

as though separately set fortli herein. 

28. At all relevant times, American Bankers was and has been engaged in the 

business of insurance, as defined in the West Virginia Unfair Trade Practices Act §33-11-2, et seq. 

of the West Virginia Code, 

29. Plaintiff and tnembers of the Putative Class she seeks to represent were 

insured under an American Bankers insuratice policy purchased to provide coverage to pay off a 
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loan in the event of a covered claim. All the policy preniiums were paid, and the ternis and 

conditions of the Ainerican Bankers policy were met by Plaintiff and niembers of the Putative 

Class she seeks to represent. In short, Plaintiff and niembers of the Putative Class she seeks to 

represent performed their dutics tulder the insurance contract. 

30, Anierican Bankers owes a duty of good faith and fair dealing to its insured, 

Plaintiff. 

31. American Bankers is not permitted to breach its contract. 

32. American Bankers continued to collect premiums and failed to properly pay 

claims that arose under its credit instirance policies after the loans were paid. 

33. American Bankers failed to properly communicate with' Plaintiff and 

niembers of the Putative Class she seeks to represent in violation of the contract. Plaintiff; by 

counsel, then requested a copy of her American Bankers policy on July 2, 2020, and August 10, 

2020, in writing, to understand all applicable coverages. To date, Anierican Bankers has never 

provided a copy of the policy. Moreover, by letter dated July 2, 2020, Plaintiff provided Amei•ican 

Batikers witli all necessary claim inforniation for American Banket's to pay the $50,000,00 face 

amount of the policy. Anierican Bankers has, in breach of the contract, failed to pay the face 

aniount of the policy, 

34. American Bankers' breached its contracts of insurance with Plaintiff, and 

members of the Putative Class slie seeks to represent by failing to pay the face aniount of the 

policies of iiisurance once claitns arose under those instirance policies after loans associated witli 

policies were paid off. American Bartkers also violated its contracts with Plaintiff and members 

of the Putative Class she seeks to represent by failing to communicate with the first-party 
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policyliolders and abide by its other legal contractual obligations to Plaintiff and inenibers of the 

Putative Class slie seeks to represent. 

35, As a direct and proximate result ofAmerican Bankers' breach, ol'contract, 

its duty of good faith and fair dealing, and its other legal duties under its credit insurance policies, 

Plaintiff and members of the Putative Class she seeks to represent were wrongftilly deprived of 

the insurance benefits due and owing, and Plaintiff and tnetnbers of the Putative Class she seeks 

to represent were caused to suffer econoniic and non-eeonomic damages. 

36. Plaintiff and members of the Putative Class she seeks to t•epresent are 

entitled to recover datnages frotn Aliiericati Bankers for the damages for the breacli of contract 

aiid breach of its duty of good faith and fair dealing, including tlieii• attorney fees and expenses, 

net econotnic loss, and annoyance and inconvenience, 

COUNT III COMMON LAW BAD I'AITH 

37. Plaintiff re-alleges and incorporates by reference the previous paragraphs 

as though separately set forth herein, 

38. Thi•ough its actions described herein and its failure to fairly pay claims, 

Anierican Bankers breached its comtnon-law duty of good faith and fair dealing to Plaintiff and 

metnbers of the Putative Class she seeks to represent, such that its conduct amotiiits to "Conlnlon- 

law bad faitli," as recognized in the case of Hayseeds v. American 13awkers Fire and Cas, Co,, 

177 W. Va. 323, 352 S.E.2d 73 (1986). 

39. Through its actions described lierein and its failure to fait•ly pay clainis, 

American Bankers compelled Plaintiff ancl members of the Putative Class she seeks to represent 

to tile this lawsuit in oi•der to attempt to recover the amounts due under the sLlbject insurance 

12 
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policies, which amounts include reimbursement of wrongfully collected premium payments, 

40. As a direct and proxiniate resLdt of American Bankers' "bad-faith" and its 

breach of its cotnmon law duty of good faith and fair dealing, Plaintiff is entitled to recover from 

American Bankers, the economic and noti-economic damages perniitted under Hayseeds when 

a claimant such as the Plaititiff and members of the Putative Class she seeks to represent 

"substantially prevail" and Plaintiff and members of the Putative Class she seeks to represent 

ai•e entitled to an award of his attorney's fees and costs, net economic losses, interest, aniioyance 

and inconvenience and otlier general damages, 

41. American Bankers acted with actual inalice, and in a predetermined and 

willful way to avoid, delay and/or deny faii-  payment of the Plaintiff and members of the Ptitative 

Class she seeks to represent with valid claims while all along wrongfully collecting premium 

payinents. 

42. As a direct and proximate result of Anierican Bankers' actual malice and 

willful cotiduct, Plaintiff and members of the Putative Class she seeks to represent were caused 

to suffer economic and tion-economic damages to Plaintiff, all of which warrants and commands 

an award of punitive damages, as permitted under Hayseeds. 

COUNT IV UNFAIR TRADE PRACTICES 

43. Plaintiff re-alleges and incorporates by reference the previouis paragraphs 

as tliough separately set forth herein. 

44. American Bankers marketed its insurance as credit life, disability, and 

unemployment insurance but continued to collect premiums on such polices long after consumer 

bank loans were paid off. As sucli, Atrierican Bankers violated W.Va. Code §33-11-4(1)(a) and 

13 
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(e), W.1la, Code §33-11-4(2), atid W,VSC.R §114-14-4, 

45. At all times relevant herein, American Bankers refused to acknowledge atid 

act reasonably and promptly upoti coinmunications with respect to the claims of the Plaintiff and 

members of the Putative Class she seeks to represetit, whicli constitutes direct violatiotis of W. Va. 

Code §33-11-4(9)(b) and W. V,C.S.R. §114-14-5. 

46. American Bankers failed to acknowledge Plaintiff's request for policy 

information in or about May of 2020 which required her to retain counsel for help. Anierican 

Bankers, despite two separate requests in writing, has never responded to requests for copies of 

the policy or answered questions related to the claim. 

47. At all times relevant herein, Defendant faiied to adopt and/or implement 

i•easonable standai-ds for the proinpt investigation of the claims of Plaintiff and members of the 

Putative Class whose claims arose under the American Bankers coverage, and this constitutes a 

dii•ect violatioii of W. Va. Code §33-11-4(9)(c). 

48. At all times relevant lierein, Defendant failed to adopt and/or implement 

reasonable standards for the prompt investigation into the banks files to determine wliether loans 

liad been paid off and wliether it was appropriate to continue to collect premiums on certain 

policies owned by Plaintiff and tiiembei-s of the 1'utative Class, and this constitutes a direct 

violation of W, Va. Code §33-11-4 and W.1i.C.S.R. §114-6-4. 

49. Defendant also advertised aiid inarketed its insurance policies to Plaintiff 

and the Putative Class as policies to ensui-e that loans would be paid off by credit insurance in the 

event of a covered event, when in fact, the insurance policies were issued for covei•age in excess 

of loan amotints in violatioii of W.Va, Code §46A-3-109(2) and W.VC,S,R, §114-6-3.1, and the 
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iusurance policies also did not terminate when the bank loan related to the insurance policy was 

paid-off by the policyholder as requii-ed by W Va, Code §46A-3-109 and 61! V,C.S.R. §114-6-4. 

50. Defendant was also i-equired by W V C.S.R. §114-6-6.9 to review eacll 

lender's (bank's) account at least every eighteen (18) months to verify that premiuni payments 

were still appropriate, whethei• premium refunds were due, and to identify any claitns that shotild 

be paid. Defeiidant violated its legal obligation to review lender bank accounts as required by West 

Vii-ginia law, 

51. At all times relevant herein, American Bankers delayed payinent of the 

claiins of Plaintiff aiid meinbers of the Putative Class and failed to conduct prompt and i•easonable 

investigations based upon all available inforniation, and this constitutes a direct violation of W.Va, 

Code §33-11-4 and W,VS.C,R §114-14-6. 

52. American Bankers compelled the Plaintiff and members of the Putative 

Class to retain counsel and to file this lawsuit to recover the amounts due under the American 

Bankers' policies, and this constitutes a dii-ect violation of W. Va. Code §33-11-4(9(g). 

53. The conduct of American Bankers is part of a general business pi-actice and 

constitutes unfair claims settlement practices under West Virginia law, and specifically undei-  the 

provisions of YV. Va, Cvde §33-11-4(9). 

54. As a diz-ect and pi•oaimate result of the Defendaiit's violations of §33-11-

4(9) and W. V C.S. R. § 114-14-1 el. seq., Plaintiff and members of the Putative Class were deprived 

of the iiisurance benefits due and owing, aiid Plaintiff and inembers of the Putative Class have 

sustained other economic and non-economic daniages, as well as the costs incurred in pursuing 

this action, attortiey's fees, annoyance and inconveniezice, and other general damages. 
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55. Anaerican Bankers acted maliciously and in a willfully predetermineci to 

avoid, delay and/or refuse reasonable payment of the claims of Plaintiff and members of Putative 

Class in violation of W. Va. Code §33-11-4(9) and W.1!C.S.R. §114-14-1 et. seq. 

56. At all times relevant herein, the llefendant acted with the aeliberate and 

malicious intent to injui•e and damage Plaintiff and members of the Putative Class in violatioii of 

West Virginia law, all of whicli has proximately caused continuing economic and non-economic 

darnages to the Plaintiff and members of the Putative Class, and which warrants an award of 

punitive daniages. 

57. Under the legal precedent established in Jenkins v. JC Pennej) Ccrs-, Ins, 

Co., 280 S.E.2d 252 (W, iia. 1981), and Doclrill v. Nalionivlde lvltit. Ins. Co., 491 S.E,2d 1(W. Ucr. 

1996), this Court has jtu•isdiction over this private cause of action for the unfair claims settlement 

practices and bad faith of the Defendant, and Plaintiff and the Putative Class are entitled to an 

award of damages for legal fees and costs, net economic losses, annoyance attd iliconvenience, 

geiieral damages and ptinitive damages pursuant to said cause of action. 

COUNT V; UNJUST CNRICHMCNT/llISGORGEMENT 

58. Plaintiff re-alleges and incorporates by reference the previous paragraphs 

as though separately set forth herein. 

59. As a result of Defeiidants' wro►igful, illegal conduct of continuing to receive 

automatic premium withdrawal payments and its failure to inform first-party insureds that the 

polices remained in force after the loans were paid off, Defendant obtained premium payments, 

but avoided payment of insurance claims of Plaintiff and the numerous proposed Class members. 

Defendant has wrongfully retaitied aniounts from their illegal conduct which Defendant sliould 
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have reimbursed to Plaintiff and the Putative Class menibers, which has unjustly enriched 

Defendant, 

60. Defendant has been unjustly enriched by their own illegal conduct and have 

failed to niake reinibursement, Sandra Wood and class tnembers are entitled to restitution, 

disgorgement, reimbursement, and other appropriate equitable relief. 

COUNT VI: VIOLATIONS OF THl✓ WVCCPA 

61. Plaintiff re-alleges and incorporates by reference the previous paragraplts 

as thotigh separately set forth herein. 

62. The Defendatit is an entity engaged in "trade" or "commerce", as defined 

by W. Va. Code §46A-6-102(6) of the West Virginia Consu►ner Credit and Protection Act 

("WVCCPA"), codified at W.Va, Code §46A-1-101 et. seq., offering for sale arid distributioti 

goods, including credit insurance, to "consuniers" in the State of West Virginia. 

63. W.Va. Code §46A-3-109 requires that any type of credit insurance be sold 

by an "individual licensed tinder the laws of [West Virginia] to sell insurance. Defetidant used 

unlicensed agents to sell credit insurance to policyholders, including Plaintift's decedent and the 

Putative Class she seeks to represent. 

64. Defendant also advei•tised and inai•keted its insui•ance policies to Plaintiff 

aiid the Putative Class as policies to ensure that loans would be paid off by credit insurance in the 

event of a covered eveiit, when in fact, the insurance policies were issued for coverage in excess 

ofloan amounts in violation of W.Va, Code §46A-3-109(2) and W.VC.S.R. §114-6-3,1, and the 

insurance policies also did not terminate when the bank loan related to the insurance policy was 

paid-off by the policyholder as required by Y!! Va. Code §46A-3-109 and W. V. CS.R. § 114-6-4, 
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65. Defendant was also required by W I! C.S.R. § 114-6-6.9 to review each 

lender's (bank's) accouiit at least every eighteen (18) months to vei•ify that premitim paytnents 

Nvere still appropriate, whethei-  preniium refunds were due, and to identify any clainis that should 

be paid, Defendant violated its legal obligation to review lender bank accounts as recluired by West 

Virginia law 

66. Defendant violated the West Virginia Consurner Credit Protection Act by 

employing unfair and deceptive advertising and marketing practices to sell its credit itisurance 

policies in violatioii of W. Va. Code §46A-6-102(l) and (7)(A), (B), (I), (L), (M) and (N). 

67, Defendant's conduet is of a kind which has the natural consequence of 

causing aggravation, annoyance, and inconvenience of which the Defendant knew or reasonably 

should have known would be the natural consequences of said conduct, Accordingly, where intent 

or willfulness is required to hold Defetidant liable for their conduct, intent or willfulness may be 

iniplied by the natui•e of said conduct. 

68. Defendaiit is liable for the acts of its employees, agents, representatives, 

coconspirators, affiliates, and related entities under the theories of respondent superior, agency, 

conspiracy, joint venture, attd oi• joint enterprise. Accordingly, Defendant is 'equally, co- 

extensively, and jointly and severally liable for each and every act of its employees, agents, 

representatives, co-conspirators, and related entities. 

69. The Defendant's conduct set forth herein has caused the Plaintiff and 

Putative Class members undue and unreasonable aggravation, annoyance, and inconvenience by 

liaving to bring suit due to the illegal conduct of the Defendant. 
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70. As a dii•ect and proximate result of Defeiidant's conduct, Plaintiff was 

forced to retaiti counsel, thereby incurring attorney fees and costs. 

71. As a furtlier direct and proxiinate result of Defetidant's violations of the 

West Virginia Constimer Ci-edit Protection Act, Plaintiff, and the Putative Class have suffet•ed 

econonlic harm and are also entitled to treble damages pursuant to W Va. Code §46A-3-109 (b)(8), 

PRAYER I+ OR RELIEF 

WHEREFORE, Sandra Wood, individually and as Administratrix of the Estate 

of Michael Wood, her deceased liusband, oii behalf of herself and all those similaely sittiated, pi•ays 

that this Honorable Court grant the following relief froni Defendant; conipensatory damages, treble 

daniages, punitive damages, attorneys' fees and costs, pre-judgment interest, post-judgment 

interest as provided by law, suitable equitable relief, restitution, disgorgemeiit by Defendant of all 

profits, and for stich other relief as niay be proper under the law. 

PLAINTII+F FURTHER llEMANDS A TRIAL BY JURY, 

SANDRA WOOD, individuaily and as 
ADMINISTRATRIX of the ESTATE of 
MICHAEL WOOD, deceased, 

By counsel 

0'Dell (WV #5770) 
Cheryl A. Fisher (WV #6379) 
TIANO 0'DELL, PLLC 
Post Offce Box 11830 
Charleston, WV 25339 
(304) 720-6700 
todel l@tolawfirm.com 
efisher@tolawfii-m.com 
Cotmsel for plaiiitifJ' 
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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 
 

Sandra Wood, individually and as 
Administratrix of the Estate of Michael 
Wood, deceased, and on behalf of all others 
similarly situated, 
 

 

Plaintiff, C.A. No. CC-41-2021-C-93 
  
v. Judge Darl Poling 
  
American Bankers Life Assurance Company 
of F.L.O.R.I.D.A., 

 

 
Defendant. 

 

 
NOTICE OF FILING NOTICE OF REMOVAL 

PLEASE TAKE NOTICE that a Notice of Removal of the above-captioned action from 

the Circuit Court of Raleigh County, West Virginia, to the United States District Court for the 

Southern District of West Virginia, a copy of which is attached hereto as Exhibit A, was duly filed 

in the Office of the Clerk of the United States District Court for the Southern District of West 

Virginia on May 5, 2021.   

 

 

 

 

 

 

 

Dated:  May 5, 2021 
Respectfully submitted,  

  /s/ Jill Cranston Rice    
Jill Cranston Rice (WVSB # 7421) 
Alex M. Greenberg (WVSB # 12061) 
DINSMORE & SHOHL LLP 
215 Don Knotts Blvd., Suite 310  
Morgantown, WV 26501 
Phone: (304) 296-1100 
Fax:  (304) 296-6116 
Email:  jill.rice@dinsmore.com 
Email:  alex.greenberg@dinsmore.com 
 
Attorneys for American Bankers Life Assurance 
Company of Florida  
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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 
 

Sandra Wood, individually and as 
Administratrix of the Estate of Michael 
Wood, deceased, and on behalf of all others 
similarly situated, 
 

 

Plaintiff, C.A. No. CC-41-2021-C-93 
  
v. Judge Darl Poling 
  
American Bankers Life Assurance Company 
of F.L.O.R.I.D.A., 

 

 
Defendant. 

 

 
CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that she served the foregoing Notice of Filing 

Notice of Removal and all exhibits on counsel of record listed below by depositing true copies 

thereof in the regular manner in the United States mail, postage prepaid, on the 5th day of May, 

2021, addressed as below and electronically filing via the Court’s WV E-filing system:  

 
Tony L. O’Dell 
Cheryl A. Fisher 
Post Office Box 11830 
Charleston, WV 25339 
Phone:  (304) 720-6700 
Email:  todell@tolawfirm.com 
Email:  cfisher@tolawfirm.com 
 
Counsel for Plaintiff 
 

Respectfully submitted,  

  /s/ Jill Cranston Rice   
Jill Cranston Rice (WVSB # 7421) 
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