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Michael S. Nelson
michael.nelson@klgates.com

K&L GATES LLP

K&L Gates Center

210 Sixth Avenue

Pittsburgh, PA 15222-2613

P: 412.355.6500

F: 412.355.6501

Attorneys for Defendant Spectrum Brands, Inc.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA

BRUCE WINKWORTH and MARCIA
BOTELHO, Case No.

Individually and on behalf of
themselves and on behalf of all others
similarly situated,

NOTICE OF REMOVAL
Plaintiffs,

V.

SPECTRUM BRANDS, INC.

Defendant.

Pursuant to 28 U.S.C. § 1332, Defendant Spectrum Brands, Inc. (“Spectrum”) by and
through its undersigned attorneys, hereby removes this action from the Pennsylvania Court of
Common Pleas, Jefferson County, to the United States District Court for the Western District of
Pennsylvania. In support thereof, Spectrum states as follows:

1. On July 2, 2019, Plaintiffs Bruce Winkworth (“Winkworth”) and Marcia Botelho
(“Botelho” and, together with Winkworth, “Plaintiffs”) filed a Complaint against Spectrum in the
Pennsylvania Court of Common Pleas, Jefferson County. Attached hereto as Exhibit A,
respectively, are true and accurate copies of the Complaint and Notice to Defend.

2. Spectrum was served with the Complaint and Notice to Defend on July 15, 2019.
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3. This Notice of Removal is timely because it is being filed within thirty days of
service of the Complaint and Notice to Defend.

L. This Action Is Removable Pursuant to the Class Action Fairness Act, 28 U.S.C. §
1332(d)(11) (“CAFA”)

4. This Court has subject matter jurisdiction pursuant to CAFA, 28 U.S.C. §
1332(d), because (1) the putative class consists of at least 100 proposed class members; (2) the
citizenship of at least one putative class member is different from the citizenship of the only
defendant, Spectrum; and (3) the aggregate amount placed in controversy by the claims of the
named Plaintiffs and the proposed class members exceeds the sum or value of $5,000,000,
exclusive of costs and interest.

A. The Minimal Diversity of Citizenship Requirement Is Satisfied.

5. Under CAFA, 28 U.S.C. § 1332(d)(2)(A), minimal diversity jurisdiction exists if
any member of the purported class is a citizen of a state different from any defendant.

6. As alleged in the Complaint, Winkworth and Botehlo are both residents of
Pennsylvania. (Ex. A 18, 19).

7. Spectrum 1is incorporated in Delaware and has its principal place of business at
3001 Deming Way, Middleton, Wisconsin. As such, for jurisdictional purposes, Spectrum is a
citizen of Delaware and Wisconsin.

8. Thus, the minimal diversity of citizenship requirement of 28 U.S.C. §
1332(d)(2)(A) is satisfied because the citizenship of at least one putative class member,

Plaintiffs, is different than the citizenship of the only defendant, Spectrum.

303649583 v1



Case 2:19-cv-01011-AJS Document 1 Filed 08/14/19 Page 3 of 8

B. The Putative Class Consists of More than 100 Members.

0. Plaintiffs purport to bring this action pursuant to Pa. R. Civ. P. 1701, ef seq., on
behalf of two putative classes: a nationwide “Injunctive/Declaratory Relief Class,” and a
Pennsylvania “Damages Class.” (Ex. A 9 65-67).

10. The nationwide “Injunctive/Declaratory Relief Class™ consists of “[a]ll persons in
the United States who own a Remington® Ionic Conditioning Hair Setter, Model(s)
H5600/H5600H purchased during the four (4) years preceding the filing of this action.” (Id. 9
66).

11. The Pennsylvania “Damages Class” consists of “[a]ll persons in the
Commonwealth of Pennsylvania who purchased a Remington® Ionic Conditioning Hair Setter,
Model(s) H5600/H5600H purchased during the four (4) years preceding the filing of this action.”
(Id. 167).

12.  Plaintiffs allege that the putative classes “are so numerous that the joinder of all
members is impracticable” but do not allege the exact or approximate number of putative class
members. (/d. 9 68).

13.  During the putative class period (July 2015 to the present (id. qf 66-67)),
Spectrum shipped over 400,000 Remington® Ionic Conditioning Hair Setter, Model(s)
H5600/H5600H, for sale to consumers throughout the United States.

14.  Based on these and other allegations, the aggregate number of class members in
Plaintiffs’ proposed classes is at least 100 for the purposes of satisfying 28 U.S.C. § 1332(d)(5).

C. The Amount in Controversy Requirement under CAFA Is Satisfied.

15. Plaintiffs alleges that the Remington® Ionic Conditioning Hair Setter, Model(s)
H5600/H5600H (the “Hot Rollers”) manufactured by Spectrum allegedly “are sold with latent

defects that cause the Hot Rollers to heat to unreasonably unsafe temperatures when operated as
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instructed preventing their contact with bare skin or detachment of the plastic end caps from the
roller itself, thereby exposing consumers to dangerous skin contact with the hot plastic end, as
well as the metal underneath the plastic end cap.” (Ex. A [ 5).

16.  Plaintiffs contend that the alleged defect renders the Hot Rollers “unfit for use as
intended as they expose anyone who contacts them with a substantial risk of permanent and/or
serious injury.” (Id. 9 6).

17.  Based on these allegations, Plaintiffs assert claims against Spectrum for breach of
the implied warranty of merchantability, breach of express warranty, violation of the Magnuson-
Moss Consumer Products Warranties Act, 15 U.S.C. § 2301, et seq. (the “MMWA”), negligence,
and negligent failure to warn. (Ex. A at 23-33).

18.  Plaintiffs seek, on their own behalf and on behalf of the putative class, the
following damages and/or injunctive relief from Spectrum: (1) “compensatory, direct, incidental,
and consequential damages, including full refunds or replacement of the Hot Rollers with a non-
defective product at least the quality and grade marketed and promised, as well as the shipment
at Defendant Spectrum Brands’ expense”; (2) attorneys’ fees, expert fees, costs, and expenses
under the MMWA and as otherwise allowable under the applicable law; (3) equitable and
injunctive relief including “the remediation of the Defect”; (4) punitive damages; (5) “restitution
and/or disgorgement of profits,” and (6) pre- and post-judgment interest. (/d. at 34-35 99 A-H;
9917, 95, 118, 134).

19. “In actions seeking declaratory or injunctive relief, it is well established that the
amount in controversy is measured by the value of the object of the litigation.” Jesmar Energy,
Inc. v. Range Res.-Appalachia, LLC, No. CV 17-928, 2017 WL 4572526, at *7 (W.D. Pa. Oct.

13, 2017) (internal quotation omitted).
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20. The object of Plaintiffs’ injunctive/declaratory relief claims, as stated in the
Complaint, is to award the Plaintiffs and the nationwide putative class “the remediation of the
Defect, and its coverage under the available express and implied warranties.” (Ex. A at 99 95,
119, 133).

21. The Complaint further alleges that, if Spectrum had complied with its express
warranty, it would be “obligated to provide Hot Rollers free of the Defect or defects.” (Id.
100).

22.  As such, the injunctive relief sought by Plaintiffs seeks to require Spectrum to
provide replacement Hot Rollers to the nationwide putative class. (See id.).

23.  Plaintiffs do not allege the price that they paid for their respective Hot Rollers.

24, The manufacturer’s suggested retail price for the Hot Rollers is $24.99.

25.  Using only the value of the Hot Rollers that Plaintiffs seek as the measure of
damages ($24.99), the nationwide putative class would need to consist of 200,081 individuals for
the amount in controversy to exceed $5,000,000.!

26. Similarly, using only the equitable remedy of restitution sought by the Plaintiffs
to determine the amount in controversy, whereby each class member would obtain a refund of
the $24.99 paid for the Hot Rollers, the nationwide putative class would need to consist of
200,081 individuals for the amount in controversy to exceed $5,000,000.

27.  Because Spectrum shipped over 400,000 Hot Rollers for sale throughout the
United States from July 2015 to the present, more than 200,081 Hot Rollers were shipped for

sale throughout the United States during the putative class period.

1$5,000,000 divided by $24.99 equals 200,080.03.
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28. Thus, for the reasons set forth above, the amount in controversy exceeds
$5,000,000, even if attorneys’ fees are excluded from the calculation.

29.  Including attorneys’ fees in the amount in controversy reduces the number of
members of the putative nationwide class needed to reach the amount in controversy. See
Espinoza v. Atlas R.R. Constr., LLC, 657 F. App’x 101, 103 n.3 (3d Cir. 2016) (recognizing that,
in “calculating the amount in controversy, we must consider potential attorney’s fees”).

30. To calculate the attorneys’ fees for purposes of determining the amount in
controversy, courts use the median recovery range for attorneys’ fees of approximately 30
percent. Neale v. Volvo Cars of N. Am., LLC, 794 F.3d 353, 358 n.1 (3d Cir. 2015).

31.  If attorneys’ fees are included in the amount in controversy, the nationwide
putative class would need to consist of 140,057 individuals for the amount in controversy to
exceed $5,000,000 using either the value of the Hot Rollers that the Plaintiffs seek or the amount
refunded to the putative class members through the equitable remedy of restitution.”

32.  Because Spectrum shipped over 400,000 Hot Rollers for sale throughout the
United States from July 2015 to the present, more than 140,057 Hot Rollers were shipped for
sale throughout the United States during the putative class period.

33.  Because there is minimal diversity between the parties and because the
$5,000,000 amount in controversy requirement is satisfied, this case is properly removed
pursuant to CAFA, 28 U.S.C. §§ 1332(d) and 1453.

34. A true and correct copy of this Notice of Removal will be filed with the clerk of
the Pennsylvania Court of Common Pleas, Jefferson County, and served upon counsel for

Plaintiff.

2 Attorneys’ fees would total 30% of $5,000,000, which is equal to $3,500,000. $3,500,000
divided by $24.99 equals 140,056.02.
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35. In filing this Notice of Removal, Spectrum does not waive, and specifically
reserves, all defenses, exceptions, rights, and motions. No statement herein or omission
herefrom shall be deemed to constitute an admission by Spectrum of any of the allegations of or
damages sought in the Complaint.

WHEREFORE, Spectrum respectfully gives notice of the removal of the state action
referenced herein from the Pennsylvania Court of Common Pleas, Jefferson County, to the
United States District Court for the Western District of Pennsylvania.

Dated: August 14, 2019 K&L GATES LLP
Attorneys for Defendant Spectrum Brands, Inc.

By:  /s/Michael S. Nelson
Michael S. Nelson
michael.nelson@klgates.com
K&L Gates Center
210 Sixth Avenue
Pittsburgh, PA 15222-2613
P: 412.355.6500
F:412.355.6501
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Removal was served through the ECF system and via
e-mail August 14, 2019

/s/ Michael S. Nelson
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CSC

null / ALL
- . T ittal Number: 20094630
Notice of Service of Process FDate Processed: 07/16/2019

Primary Contact: Kris Caldwell
Spectrum Brands, Inc.
3001 Deming Way
Middleton, WI 53562-1431

Electronic copy provided to: Michael Pfefferkorn
Marlene Prahl
Nicole Bearce

Entity: Spectrum Brands, Inc.
Entity ID Number 2914212
Entity Served: Spectrum Brands, Inc.
Title of Action: Bruce Winkworth vs. Spectrum Brands, Inc.
Document(s) Type: Notice and Complaint
Nature of Action: Class Action
Court/Agency: Jefferson County Court of Common Pleas, PA
Case/Reference No: 588-2019
Jurisdiction Served: Pennsylvania
Date Served on CSC: 07/15/2019
Answer or Appearance Due: 20 Days
Originally Served On: CSC
How Served: Personal Service
Sender Information: Charles J. Kocher

215-575-3985

Information contained on this transmittal form is for record keeping, notification and forwarding the attached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
251 Little Falls Drive, Wilmington, Delaware 19808-1674 (888) 690-2882 | sop@cscglobal.com
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"IN THE COURT OF.COMMON PLEAS |
-+ JBFFERSON COUNTY, PENNSYLVANIA -

BRUCE WINKWORTH and | : N g{ /)O\q

MARCIA BOTELHO,
- Individually, on behalf of themselves .. -
- .and on behalf of all others : Coa CIV-IL‘ ACTIONT LAW.

szmzlarlysztuated o S - - A L

e - . CLASS ACTION COMPLAINT
~ Plaintiffs, o o S
. B ‘ " JURY TRIAL DEMANDED
V.

' :SPECTRUM BRANDS INC.,

Defendant.*» S I
* Filed on behalf of Plaintiffs by:

" SALTZ, MONGELUZZI, BARRETT &
BENDESKY, P.C. o

. Patrick Howard, Esquire.(PA ID# 88572)

* Charles J..Kocher, Esquire (PA TD# 93141)
One Liberty Place, 52™ Floor"
1650 Market Street

' Phlladelphla PA" 19103
T 215 575- 3985 F:215- 754 4443

. gnd

FREDERICK LAW GROUP, PLLC o
Troy M. Frederick, Esq. (PA ID#207461)
" Beth A Frederick, Esq. (PA ID# 308628)
836 Phlladelphla Street
. Indiana, PA 15701 N
. T:724- 801 8555; F 724 801 8358

ATTORNEYS FOR PLAINTIFFS AND
PROPOSED CLASSBS ‘

SRITD 2 IO ALD 430
1ST30 S UANTL AdD ML
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IN THE COURT OF COMMON PLEAS
. JEFFERSON COUNTY, PENNSYLVANIA

 BRUCE WINKWORTH and o K 6—% - 2@1%

MARCIA BOTELHO,
- Individually, on behalf of themselves
and on behalf of all others : . CIVIL ACTION -LAW
similarly situated, e ' e
: ‘CLASS ACTION COMPLAINT
Plaintiffs, L . .
.. : JURY TRIAL DEMANDED
V. : o o
| ‘SPECTRUM BRANDS, INC
Defendant
NOTICE TG DEFEND -

. TO: SPECTRUM BRANDS, INC., DEFENDANT

You have been sued in Court. If you wish to defend against the claims set forth- in the
following pages, you must take action within twenty (20) days after this-Complaint and Notice
are served, by entering in writing with the Court your defenses or objections to the claims set
forth against you. You are warned that if ‘you fail to do so, the case may proceed without you °
and a Judgment may be entered against you by the Court w1thout further notice for any money
claimed in the'Complaint or for any-other claim or relief requested by the Plaintiff. You may '
lose money or property or other rlghts important to you.

, YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. JF YOU DO .
" NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
'OFFICE SET FORTH BELOW . TO FIND OUT WHERE 'YOU CAN GET LEGAL HELP.
THIS. OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER

IF YOU CANNOT AFFORD TO HIRE A LAWYER THIS OFFICE MAY BE ABLE -
TO PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OF FER
LEGAL SERVICES TO ELIGIBLE PERSONS AT REDUCED FEE OR NO FEE.

Laurel Legal Services
231 W. Mam Street
- Clarion, PA 15825
Telephone: 814-226-4340

- OR
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Laurel Legal Services
~ BiloPlaza
* 460 N. 4th Street -
Indiana, PA 15701
- Telephone: 724-349-3440

Respectfully Submitted, *

Fr;deriékLaw Grddp, PLLC

“Troy M. Frederick, Esquire -
Sup. Ct. ID 207461
Beth A. Frederick, Esquire
Sup. Ct. ID.308628 . -

836 Philadelphia Street

. Indiana, PA 15701

" Telephone: (724) 801-8555
Fax: (724) 801-8358
TMF@FrederickLG.com’

. BAF@FrederickLG.com

Counsel for Plaintiffs and. Propdse'd Classes .

-
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N THE COURT OF COMMON PLEAS
TEFFERSON COUNTY, PENNSYLVANIA

BRUCE WINKWORTH ind - § K g- 3’0101

MARCIA BOTELHO,’

- Individually, on behalf of themselves -

and on behalf of all others fe CIVIL ACTION LAW
similarly situated, : ‘ o

Plaintiffs, ' o

" JURY TRIAL DEMANDED
V.
*_SPECTRUM BRANDS, INC., :
" Defendant.
CLASS ACTION COMPLAINT

I INTRODUCTION )
1. Thls isa Complamt brought by Plamtlffs Bruce kaworth and Mar01a Botelho on
“behalf of themselves and those similarly situated, against Defendant Spcotrum Brands, Iric. ..
(“Defendant” or “Spectrim Brands”) to redress a defective and dangerohs condition present in
the Remin gton® Hot Rollers (“Hot Rollers™) that wete warranted advertlsed dxstrlbuted and
- sold by Defendant throughout the United States, mcludmg in the Commonwealth of
Penhsylvama. ‘

2. Acoording Vto Defendaht: Spectrurh Brandé?“\‘yebsito, the Hot Rolters use i
“exclusive thormal wa}t core roltors to oteate long lasting curts. .T.he watt oore _allotrvs’ the rollet to
retain ‘hi.gh heat longer and ‘cr‘eate. lo.ngh'lasting oorls and voluxhe. Thc 20 velvety rollers feature
Jonic Conditioning so [the user’s] curls have less frizz and more shine. Three oolor-COdod chp o
and roller sizes (%”; 17, 1¥4”) allow ttho user] to :chstOmizo theif] look and cove:r‘[thé] Whole.'??’

" head! The exclusive J-clips are specially designed to securely hold the roller-in [the] hair with
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. less creesi_ng. The ready lndicator llght lets [the nser] know when the:rollers are the perfect

temperature for styling, and the cool touch ends make these rollers comfortable to use.”

httof//www.remln,qtonbroducts.com/m'oducts/women‘s/héiﬁcere/hair—'set_ters/h5 600g—20-niece¢

~ ionic-protective-hair-setter: asgx (last visited on June 21 2019)
3. " 'The photograph below deprcts the Hot Rollers purchased and owned by Plamtrffs

and members of the Classes

FiG. 1= THE REMINGTON® HOT ROLLERS A’I‘ ISSUE

4, Toutmg the plastlc “COOL TOUCH ENDS” of the halr setter Defendant
~ Spectrum Brands represents on its website that the “[t]he rollers are bmlt with cool touch.end for
safe.end comfortable use.” Id. Tllese Cool Touch Ends are deslgned to i:rotecth ageinst the .

heating: element in each Hot Roller: the “Thermal Wax Core” that “allows the rollers to retain
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high heat longer "’“Id
5. In reality, these Hot Rol]ers are manufactured and sold'W1th Iatent defects that
cause‘ the Hot Rollers to heat to unreasonably unsafe temperatures when operated as instructed
" preventing their contact with bare skin-or detachment of the plastic end caps from the roller
| itself, thereby exposmg ‘cOnSumers o dangerous skiri contact w1th the hot plastlc end, as well as |
to the metal underneath the plastrc end cap (“Defect”) '

6. Asa result of this Defect, the Hot Rollers are unﬁt for use 'as intended as they::;_
expose anyone .who contacts them with a substantial risk of permanent and/or serious injur’y. As |
set forth in more detall below one consum.er even cautloned others on Wal-Mart S websnte to
“Use Mlttens‘” when. usmg the Hot Rollers because of the Defect.

7. The Hot Rollers violate apphcable standards regardmg surfacc temperature for
consumer goods. The American Socrety of Testmg Materlals (“ASTM”) pubhshes the Standard

. Gurde for Heated System Surface Condltlons that Produce Contact Bum InJurles known as
ASTM Standard C1055-03 (Reapproved 2014) (heremafter “ASTM Standard” or “ASTM

',CIOSS 03”) Ex A This ASTM Standard defines the human bum hazard for skin contact “to
standardlze the deterrmnatlon of acceptable surface Operatmg condmons for heated systems ” Ex. ‘
A,§52.

8.  The ASTM Standard warns against slcin contact with any metal that exceeds 44°C
or 111°F, and acknow]edges that the rtsk rlses exponentially w1th each degree increase over -
44°C Ex. A, §§ 6.4.2, Xl 2.3.3. Skl[’l contact reaching 1T1°F enters the ASTM Standaid’s
establlshed pam threshold w1th the maximum bearable pam establlshed bemg 133°F and the
begmnmg of numbness and p0551ble 1rrever51ble m_]ury occurs w1th contact wrth l40°F Ex. A,

Figure X1.2.
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: 9 The ASTM Standard clearly states that ;‘[l]f the surtace temperature eiceeds 70°C -
.[158°F] and the surface is metalhc it may present a hazard regardless of the contact duratlon
Attempts should be made to lower the surface temperature below 70°C.” Ex. A; §6.4.2.

10. In addltlon the UL Standard 859 (“Household Electrlc Personal Groommv B
| Apphances”) which. govems the Hot Rollers —as prmted on: the undersrde of the product 1tself
 sets the' maximum temperature hmlt for molded material that is intended to bé grasped and held
by a bare hand at 90°F This same UL standard sets the upper hmlt for contact wrth anon- :
' metalhc surface known to-be hot at 126°F. | |
.1 1. Although Defendant aff rmatxvely represents the Hot Rollers comply w1th these
UL Standards, the Hot Rollers violate these standards, including the UL Standards.- Here, as set
forth in‘the'photograph below, the metallic portion of the roller, undemeath.the plastic end cap,
.vheats to over 158°F in 10 minutes, which is the perlod ot‘ “set time” tor the rollers to heat up prior

' to usé according to the in-box instructions (Ex. C):

12.  The so-called plastic “Cool Touch Ends” heat to a temperature of 187°F after the
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10-minute set time contained in Defendant Spectrum Brands’ instructions.

1:3. ‘When these purported “Cool Touch Ends” become loose and detach, they too
. expose consumers to an’ unreasonable and dangerous nsk of bum 1nJury
_ 14 Crltlcally, Defendant has possessed knowledge of the Defect for several years “

and Det'endant Spectrum Brands has conceded that knowledge of the Defect in an e-ma11 to
8 Plamtlff dated May 18 201 8 “Usually what we find when rollers lose thelr caps 1s that they
. have been overheated The heatmg trme for this setter is3 mmutes ? Ex B This false post—sale:‘
statentent regardmg the 3-m1nute heatmg tlme by Defendant Speotrurn Brands however, directly k
- contradxcts the'time period set forth i in the in-box. instructions. Compare Ex. C (Use and Care .
Gurde) at “Product Features” wzth Ex.Batp. 3

~ 15 . Defendant has even manufactured and marketed a rede51 gned product for sale on -

its websne (http //www remmgtonbroducts com/m'oducts/womens/ha1r~care/ha1r-setters/h91 01-

[0- earl:ceramrc—haxr—setter.as X): the Pro Pearl Ceramic Hair Setterwlth a _“New Design” that
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‘heats up in 90 éeco_l}ds as opposed t0 10 minuieé; .utilizes' a, differén‘,t‘:‘rpller and hair clip design, o

‘ as well as a different “Cool Touéh End” désign_, as depicted below:

FIG. 2 — DEFENDANT’S REDESIGNED HAIR CURLER PRODUCT

16 Thé Defect in the Remington® Hot Rellcrs a’g.isisue; depicted in ngggrﬁéﬁ 3.
. above, is unreasonably dangerous and renders the Hot Rollers 'uﬁﬁt; to use When curling haix."wi't,h-;
' a bare hand ~ théir intendea and ordinary pUrpose.' See E'x'.:C (Usé and.Ciire Gﬁ"ide). .

17. | Plaintiffs bririg clairhs for:-(i).Bréach of implied warranty of'megchéntabi'rity; (i)
”br'eélzch of é)gﬁrcss v;/aryapty; (iii){Magnuéan-AMoss Céﬁ;ume; Pfé)ifjucts Warr'antiel’s'_i&:c.t, 15 USC
: § 2301,; .e‘tf.seq. ("‘MMWA"’);.:(iv) négliggnce; anjd‘(v) ne‘gl'i'g:;e‘:nt fai'luzli'e to wam Plamtlffs :brigg ».
' sui:t on behalf of all other si'r\pilérl.y“sitgated persons, as.set forth bglgw, who have 'purghe:a.se;d ;he »
Hot ,ROIiers, for monetary dé.m.ages, d;claratory.and equ.itehlbl‘e r,eliéf‘,l 'and. ’rest‘i.t‘l.xtiopzan‘d/;)'rv - |

diégbrgement of proﬁtsf
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I.  PARTIES
PLAINTIFF BRUCE WINKWORTH
18 Plamtlff Bruce Winkworth is an adult 1nd1v1dual who is a consumer thattemdes tn ‘
Punxsutawney, Jefferson County, Pennsylvama.v
19.  Plaintiff Bruce Winkworth purchased the Hot Rollers in February 201 8 from a
Walmart Supercenter located at 21920 Route #119, Punxsutawney, J efferson County, -
Pennsylvama 15767, Wthh isa retall location operated by Wal-Mart
: PLAINTIFF MARCIA BOTELHO
20. Pleintift’ Marcia Botelhd isan adult individual-who is a cdnsurner that resides in
APunxsutawney, 'Je;fferson Ceunty, Pennsylyanie. | | B
21."  Plaintiff Botelho is the owner and end user of the Remington® Hot Rollers,
“Model No. H5600, which has the Defect. - | L
22.  OnMay 17,2018, Plaihtift placed Defendant on notice of e. claim for the Defect -
Aunder the warranty to Defendant’s customer servicedepartnient; “[ sent ‘b;efore that this quet is
.no goo!d now the end of a. eurler fell off went dewn my shirt and burned my.enest ” .Ex Cat.
p- 2 Plamtlff Botelho “Burns hurt and scar.” Id atp 3. She informed Defendant “I really
think it should be taken off the market.” . )
DEFENDANT SPECTRUM BRANDS, INC. -
'23. - Deféndant Spectrum Brands is a Delaware corporation with its eorporate office .
" located at 3001 Demmg Way, Mlddleton Wisconsin 53562
24. : Defendant Spectrum Brands dlstmbutes its Home & Pelsonal Care products under
a variety ef brand names, mctudmg Remmgton®,ABlack & pecker@, .George. Forman,_among
otne;s. R | : “ i ” |

25. Unon inforrnation and belief, at all times relevant, Defendant Spectrum Brands
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was enéaged infhe business .Qf distributing the Hot Rollers throughout the Un&ted States,
~ including in this jprisdi.ctio.r_l. | . |

: - ‘III: . ;TURISDIC;fION AND VENUE

26.  “This Court has jhl‘iSdictioﬁ over this'litigation pursuant to 42 Pa. Con. Stat. §
931(a).

27 ”Ven.ue is proper in this Courf'pursuant to Pennsylvania Rules of Civi‘l‘Pr’ocedut;e
1006(b) anq 2179(a)(3"),? 4). | _ ‘ “ |
| ” . FACTUAL ALLEGATION'S.:N
'A_.. N The:Hot Rolléré Arg j)é:‘fe,ctive | ' - |

>28. The Hot Rollers are designed, manufacturéd, and intended to be used on ‘.‘crown.”
and “back and sides of £he head,” as well as the “nape of the ﬁte‘ck.”. See e.g., Ex. C (Use and -
“Care Guide).

29.  The Hot Rollers haLve been desi gned; manufacfure'd,‘ and-infended to be used with

a metallié"ba‘se covered by “C.ool-‘touch‘end rings” also referred to as “Cool Touch Ends.” See

setter.aspx#s 'a{rePal’t‘sArild‘Acc.essor.i;:.s (last Viéited onJ t'me 21,2019).
The Ho;c Rollerv is: 'designed‘ for use with a bare hand, and a consumer’s rea.s;néble cxpccltation is |
. that the roller can be toucheq withou;risk .of burning or other serioqs, injury. .

'30.  These plastic énd caps, however, detach from the rollet itself aftér normal use of
the pro.duct,. cipos‘ing the consumer to 'dangéfous skin éontacf with the plastic. ena c;cip as well as.
to the hot metal undern¢ath the plasﬁc énd cap it lS designed to guard-against.

"'31.  The Hot Rol]e;s fail to ‘c.onfor”in to the édvéfping I'stand“ards in thg United States o
fof.p‘reventirig consunﬁér;’ exﬁoéﬁre to b'u;ri jnjurie’s'..' '

32.  ASTM C1055-03 is a design guide for the .determinafion of acceptable sﬁrfaqq

-
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operating condltions to pre\/ent contact with e)tposed heated surfaces. See Ex. A §l 1 :T.he )
ASTM Standard is desrgned to “estabhsh the maxrmum operatmg surface temperature under the .

Worst case condrtrons ? Ex: A, §6 3.

-33. The ASTM Standard descrlbes thermal sensatrons and tissue effects of skm
| contact w1th metalllc surfaces A temperature of 1 11°F represents a pam threshold pamful to the
' touch’;and max'rrnum bearable pam begms at’ 133_°F . | “

34, ‘The ‘AS‘TM Standard is llke:\'vise clear that “[i]f the surface :temperature exceeds
.70°C [158°F] and the surface is metalhc, 1t may present a hazard regardless of the contact
duratlon Attempts should be made to lower the surface temperature below 70°C ? Ex A § “
’6.{}.2.

35, - "This AST™M Standard establlshes a range of injury to skm that contacts metalhc

surfaces at. 1dent1ﬁcd temperatures

| . Tissue Temperature
Sensation | Skin Color - - 3

FIG. 3 - ASTM C1055-03 (2014), FIG. X1.2 THERMAL SENSAT[ONS AND ASSOCIATED EFFECTS
THROUGHO T RANGE OF TEMPERATURES COMPATIBLE wm{ TlSSUE LIFE

36. | The Underwnters Laboratorles Inc (“UL”) Standard 859, Wthh governs the -
" Hot Rollers, provrdes that: * (i) the maximum temperature for a portion of an apphance

- constructed ofa molded material that is to be grasped for lifting, carrying,: or holdin;grcannot '
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A exceed §O°F' (i) any handle or knob constructed ofa molded material that rnay be contacted but :
does not mvolve llftmg carrymg or holdmg of it, durmg operatlon cannot exceed 108°F and (m) ‘
“any surface (other than metal) whose functlon is known to be hot dize to proximity to the heating
function surface cannot exceed 126°F.

37. - When the I-lot “Rollers‘ are used as instructed, the ends .of the rollers-reach :

. temperatnres that exceed allapplicable standards because of the l)efect. Testing of an exemplar
Hot Roller unit revealed the metallic portion of the roller to be in e)l(cess of 158°F after

, approleately 10 rninntes,itv,hile the :plastic.end'cap reached in excess of 1 87";1'3, again, after
anoroxirnately lO min.ute’s.“ |

38. These recorded temperatures exceed the objective temperature standards of the

- ASTM-and UL, set forth above.
| 39. Knowmg that the plastlc end caps detach from the rollers, Defendant Soectrum
. Brands sells small medium and large replacement rollers for $3‘99 $4 99 and $5 99,
respectlvely ttp //www remmgtonp_roducts com/products/womens/han-care/halr-
etters/h5600g—20-g1ece-1omc—protectwe-halr—setter asp_x#sparel’artsAndAccessone (last vmted
on June 21 2019)

40. . No warning or'instruction in the Hot Roller Use and Care Guide exists to warn a
consumer that the plastic end caps may detach from the rollers; that they naust use caution when
using the rollers if the plastic end caps are loose and70r detached; and/or that the consurner '

" should avoid contact with the plastic end caps when they'detach and also the metallic p'ortion of "
the roller in the event the plastic end caps detach from the roller.
B. A The Defective Hot Rollers Caused Plamtlff’s Economlc Damages

41. Plaintiﬂ‘ Bruce kaworth purchased the Hot Roller’sufrom»WakMart at the

10 .
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Punxsutawney, Peunsylvarua location in February 2018 N .
42. -In May 201 8 whlle curlmg her hair, the Cool Touch End of Plamttff Botelho s
Hot Ro'lle'rdetached and went down Plaintiff’s shlrt.causmg,a pamful"bum.
C. Defendant Has 'Knowledg'e of the Defect and/or Recklessly Disregarded the Defect
43 B Shottlyidfter the Hot Rollers 'butned l’laintlff:, on Mayb'l7é'20l8, l)laintlff B.otelho .
contacted the cus‘tdmer se‘ry:ice for Defendaht Spectrum"Brands to complaiu about the de‘fective
l-Iot Rollet arld about the injury she had sus'tained as ai result of th_e Defect.
44, ln- response, on May 1.8, 2018, Ann from RemingtorlCustomer S.uppol't stated that -
- “[uJsually what we find when rollers lose their caps'ls that they have been overheated. The |
heating time for this setter is'3 minutes.” See Ex. B. This statement was false, as the heatlng.
time set forth in the instructions is 10 minutes according to the Use‘ & Care Guide for the Hot
Rollers. Compare Ex.Cat “Product Features” wzth Ex. B at p. 3.
45 Defendant Spectrum Brands has possessed knowledge of the’ Defect for years
Numelous complamts about the Defect have been made publlc mcludmg on the Remmgton
| webSIte, a brand within the family of Defendant Spectrum Brauds. »F or example, Ellen45
complained approximately two (2) years ago that “[t]heheatcontihually lncreases to-the point
that you can’t touch the rollers unless yc')u_ act quickly.” The bottoms of the rollers started falling
off after six months. The bottoms have also melted because the unit contihually increases its
heat. I would not recommend this product....I quit usiné it because of the poor quality.”
http //www remmgtonproducts com/p1oducts/womens/ha1r-care/ha1r-setters/h5600g—20-p1ece-
1omc-protect1ve—ha1r -setter. aspx (last v1s1ted on May 30 2019)..In addmon Sunshme2
complamed to Defendant on 1ts website that “[t]he bottom of the rollers frequently melt makmg |

it hard to get them in and out of the holes ” See id. (last v1sxted on May 22,2019). Jersey '

s

11
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comblained on the Remington website “My mom bought me a set of rollers (:not sure 'w:ho made .‘
them) and the rollers were one pliece, :’lfhese are awetul! [sic]. The c.aps fall'oft‘, the tip coatings— N
are coming off the clips, Just disappointed!_!?’ | Id. Michaella] complained on the Remington
website that “the ends burn.the tibs of my fingers,” and KWOO also complamed that “Ends are
blrstermg hot.” Id. DorlLas complamed on the Remmgton webs1te “[w]lthout a doubt thls
was the worst set of hot rollers I’ve ever owned. They fall out of my halr almost as qu1ckly as l
can put them in. And the ends [1 of the rollers do not stay cool!” Id Learnmgtoqullt
_complamed on the Remlngton website: “the ends get very hot and. bums my ﬁngers [stc] as I am'
puttmg them in.” Id-

' 46. . Numerous consumers also complained about_the-Hot Roller on Wal-Mart’s
website. For example, curliegurly complained on April 22, 2016 that “Whileiusing:the ends get

t00 hot that my fingertips feel nurb. f‘he'curls are lovely but not without pain....” See

htt s://www.walmart.com/‘i ‘ /Remii1 ton-lonic;Conditionii)o-Hair-Setter-Pur ole- |
HSGOOH/35092471 (last v151ted on May 20, 2019) (emphasrs added) DlsappomtedCustomer _
,complamed on December 15 2016: “I used thls maybe 10 15 tlmes before the plastlc ends of

. the rollers started to fall off. Thxs leaves the bummg hot ﬂock covered metal fallmg out of my
hands. (i.e. can burn kids pets rugs etc.) I can try to burn my fingers to :make the very hot roller

- grip my hair but I'should not have to burn myself because they made'a c ra.p p y [sic] item.” Jd.:
.On August 22, 2014, PK Turtle complained on the Wal-Mart web51te “my fingers were
completely numb and burned to a cr1sp afterward They get so hot on the ends that you ‘burn
yourself so.bad trymg to curl your hair, 1t's so bad I’ve av01ded using it and even thou0h I’ve had
it for almost 2 years I've only used it 3 tlmes » Id MotherOfaBrlde complamed on the Wal- |

Mart website: “The problem is after a few years the curlers fall-apart. The plastic ends come off

12
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.vand if you still use them, they burn your ﬁngers if you aren't careful “The old.umt [that is the
same model] I had still was workmg and heatmg, but nearly every ( curler lost it’s [szc] plastzc
‘ends.” Id. (emphasis added) On January 22, 2015, tophsgirl also succinctly acknowledged the
Defect on Wal-Mart’s website: [t]he set heats: up rapidly but do not expect ‘cool touch ends’.

If left to heat too long the rollers are almost’ too hot to handle You W111 also want to protect

" exposed skin from the heated end of the rollers » Id. Finally, hsamlaml, on September 15, 20l6
advrsed to “Use Mlttens"’ when using the Hot Rollers “Can get REALLY hot if heated over up

10 minutes. You will need somethmg thicker than a heat OIove I used mzttens and was very

. comfortable :—).” Id (emphasrs added). |

47. . Complaints about the Hot Rollers were also made on Amazon.com’s website that
sells the Hot Rollers. For example accordmg to “Katre” ‘on September 19 2017 reviewed the

. Hot Rollers on Amazon and complamed that “[t]he end caps fall of and they Wlll burn your
ﬁngers'” and that “after only three months, the end caps are falling off. I’ve burned my ﬁngers
many times.” https //smrle amazon. com/Remmgton Ionic- Condmonmg-Harr-Setter/product-

g rev1ews/B00] 8IXT5 8/ref=cm cr_dp_d_hist l'?le—UTFS&ﬁlterByStar—one star&revrewerType—
all rev1ews#rev1ews—ﬁlter-bar (Iast v151ted on May 22 2019) Consumer “Renarssance Girl,” on
June 17, 2018 complained to 'Amazon that“] couldn’ tfind a way to use these without burning
my fingers. The super hot interior metal is exposed on side of the roller, and even the “cool

| touch” .ends get hot enough to bur:n.”} https://smile.amazon.com/Remlngton-Ionie-'COnditioning-A
Hair—Setter/product- | - . o .’
revlews/Bt)OJ 8D(T5'8/ref=cm o arp d_paging btm next 2?ie=UT. F S&t“rlterByStar—‘—one s_tar&

revrewerType=all rev1ews&pageNumber—Z#rewews -filter-bar. Dakota commented on |

Amazon s website that “Bumed my ﬁngers” on November 17, 2018 and Robudy commented

13
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“Product burned my fingers” and “Curlers get 50 hot they burned three of my ﬁngers I notrﬁed “

Remmgton because the Amazon site said they could not be returned No reason was: grven

htt s://-smrle.amazon.com/Remm on-Ionic-Conditioning-Hair-Setter/product-

reviews/BOOJBIXTS8/ref=em_cr_getr d_paging_btm_next_13%ie=UTF8&filterByStar=one_star -

"&reviewerTVDe=all r'eviews&pa;fzeNumbeFl 3#reviews-filter-bar &

reviewerType=all_reviews&pageNumber=6#reviews-filter-bar, respectively. On Mayl 1,2016; -
Elizabeth R. complained to Amiazon: “BEWARE! My fingers are burned. . . . just threw my

money away.” hitps://www.amazon.com/Remington-Tonic<Conditionin y-Hair-Setter/product-

reviéws/BOOJSlXTS8/ref=cm cr darp d_viewopt kywd?ie=UTF8&filterByStar=one .star&reviei~'

WerTvpe;al L revie\vs&DaEeNumber-—‘l&ﬁ‘lteerKeyword=%22threermﬁmoriev%ZZ#re‘vievvs-'

f lter-bar (last v1srted June 21, 2019) Soﬁballl7Mom on March 27 20]7 complarned that

“aﬂer a year or so of use, the tops of the curlers come 100se and fall off ? |
https: //smrle amazon. com/Remmgton Iomc-Condmomng—Harr-Setter/product—

revrews/BOOJ SIXTS 8/ref=cm_cr getr d paging_ btm next_ 18‘71e-UTF S&ﬁlterByStar—one star .
&revrewerType'-all‘ revrews&pageNumber=1S#revrews-ﬂlter-bar. customer ‘w.w.”

- complamed on Amazon on June 28, 201 8 that “ have had them for only about 18 months and

the ends are coming off the large ro[lers —I only have one left and the medrum ones are startmg

" to come loose as well It makes for a really bad experience when they fall apart as you roll

them” and “they shp off when they are hot ” Consumer “Andrew Knysh” complamed on "
Amazon on February 24 2019 that “Curlers burn bands!” and “We have trled to use these curlers :

several times and every time our hands get burned and we have to st0p We trred to return them

‘14 .
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. Wlthm the ﬁrst week but were demed by Amazon, even though they were a Prlme purchase No
_reason for the return refusal was given. Looks hke they wxll be tossed out‘ Waste of tlme and -

$$$"’ httus://smll‘e.amazon.’com/Rem1naton-lon‘nc—GOndltlonmz-Halr-Setter/produc‘:t- '

: 1ev1ews/BOOJ8IXT58/ref—cm cr getr d paging btm next 5%ie=UTF8&fi lteerStar—one star&

ev1ewerType=al l I ev1ews&pageNumbel—S#revrews-ﬁ lter-bar.
Ial Fmally, consumer Laurel complamed on Amazon on February l7 2018 that “There are
about ﬁve culers [szc] that melted after only havmg a few weeks and now. they don't fit in the -
box. A couple of the ends came off ) they get to hot to put in. Not well made
. https://smile.amazon. com/Rem1ngton~Ionlc-Cond1t10n1ng-Ha1r—Setter/prdduct— | » -
reviews/BOO.l 8IXT58/ref=cm_cr._getr_d_paging btm_-next 8?ie=UTF8&filterByStar=one_star&
, reviewerType=all__reviews&pageNumber¥8#reviews;ﬁlter-bar. ‘There are many additional .
cor‘nplaint.s from veriﬁed purchasers on.Arnazon that Were n'ot lncluded herein.'
R 448. Plamtrffs are mforrned and beheve that Defendant acknowledged mternally that .
the Defect caused injuries and burns to consumers. :

219. . Despite having repeated notlce of the Defect its effects and consumers
reasonable expectatlon of (i) contactmg the plastlc end cap thatlDefendant Spectrum Brands
promotes as “Cool Touch Ends” -without a risk of being burned; and (ii) the plastic-end caps not
. detaching from the roller itself thereby 'exposin‘g‘ consumers to the hazardous "p'Ortlon of ’the'
roller, Defendant has engaged and continues to. en'gage in the followin‘g wrongful course of -
conduct, where it: |

a.. Markets, sells and warrants the .Hot Rollers that possess the Defect; -
. b. - Failed to disclose at the time of purchase that the Hot Rollers.hay'e aDefect

that is unreasonably dangerous and renders the product unfit to. use when..

- curling hair with a bare hand — its intended and ordinary purpose;

15
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e Continues to represent on packaging that the Hot Rollers are of a quality
and fitness that they are not; ' o

d. ~ Contimies to represent expressly or by necessary implication that the -Hot '

Rollers are dependable and fit to. use in consumers’ ‘households when they

" know these statenients are false»because the Hot Rollers contains a Defect;A

" ¢. . Continues to manufacture, market, -advertise, -distribute, and sell the Hot:
" Rollers when it kriows that the product is defective, and‘uhs_afe;

f. . Fails to disclose the risk that to 4 substantial certainty, the Hot Rollers will

cause burns or other injuries when used as instructed by'its Use and Care

Guide;-
.- Fails to disclose to consumers the Defect; and
h. Fails to implement a tecall or repair program to adequately'anrlounce to

- Plaintiffs and Class- Members -the exXistence of the De‘fecfr;,;and ‘pro‘.vide', X

without charge, a solution to remedy:- and e‘Orrect the Del‘ect.' '
50, Had Plaintiffs knowrr of the Defect-and the substantxal rrsk of bums resultmg from .-
- use of the Hot Rollers Plam‘uffs would not have purchased and/or used the Hot Rollers
D Breach of Express and Implied Warrantles

5l "I‘he Use and Care Guide for the Hot Rollere contalneirhe “Lihal'red Twe;\.."ear

Warranty” on n the final page See Ex C The product is “Made in Chma accordmg to the Use
and Care Gu1de whlch is sealed in the box at the pomt of manufacture in, China; 1mported mto
the United States; 'disjrributed by Defendant; and purehased and operated by Plaintiffs and Class -
Members without the terms of this document ever being disclosed uutil the hox is opened after
‘ purehase.. | |
Sil 3 The “Li'mited.Tw.'c');-Year.Wtarranty that Defendant Speet'ru'rh Brahde ‘p‘rovides:':

* guarantees:

16
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Spectrum Brands, Inc. warrants this product against any defects

. that are due to faulty material or workmanship for a two-year
period from the original date of consumer purchase. This warranty -
does not include damage to the product resulting from accident or

. misuse. If the product should become.defective within the warranty.
period, we will replace it free of charge. '

This warranty does not cover products damaged by the following:
Accident, misuse, abuse or alteration of the product
Servicing by unauthorized persons ‘

" Use with unauthorized accessories

Connecting it to incorrect current and voltage. .
Wrappmg cord around-appliance causing premature wear
and breakage - : :
Any other condltlons beyond our control

No responsibility, obhgatlon, or liability is- assumed - for the.
1nstallat10n or maintenance of this product

SPECTRUM BRANDS, INC [sic SHALL. NOT BE
RESPONSIBLE FOR ANY INCIDENTAL, SPECIAL OR
CONSEQUENTIAL DAMAGES RESULTING FROM THE
USE OF THIS PRODUCT. ALL IMPLIED WARRANTIES,
INCLUDING BUT NOT LIMITED TO . IMPLIED-
_WARRANTIES OF FITNESS AND MERCHANTABILITY ,
ARE LIMITED IN DURATION TO TWO YEARS FROM
DATE OF ORIGINAL PURCHASE. '
~ See Ex. C.
53. _ The Hot Rollérs are not free from defects in material and;workman§hip;
54,  The language of the disclaimer and limitation of remedies, 'inc‘l‘udiﬁg the unlawful -
term purporting to redixce the statute of limitations from four (4) years to two (2) yéérs in
“violation of 13 Pa. Con. Stat. § 2725(a) is (and was) not available to buyers prlor to purchase
1nclud1ng Plaintiffs. There is no disclaimer of any 1mplled warranty wsrble at the pomt of sale

-asit appears on the last page'of the Use and Care Guide sealed.wrthm the _Hot Roller box. See

Ex.C.

17
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55. The 1anguage:pf the disclaimer and limitation of remedies, repréduge}d ai):ove} is
~ not clear or conspicuoﬁs. . | - |

“56. , Thé langu:;ge of the disclaimer ’an’dllimitation of remedies, reproduced above, is
not ‘scparately acknowledged by any Plaintiff or Class Member by their signature, aﬁd there was . |
no agreefnent'bétween Defendant and Plainitiffs to re‘duc.c the 'statutofy period frorn four };égfs to
twoA yeeiré. | | | .

57;. " No warfénty iﬁfqﬁpation, of any disclaimer or. jl’i'mitation'éJif any wa_franty, was

" printed or displayed on the :é:x'terior..of the boxes :czontaiﬁiﬁ;g,the'Hbt' Rollers. :

5 8.. - The Hot :Rollex;s failed to. coﬁform to ihe' expréss warr_ant); and ‘Defendan‘t
Spectr’uﬁ-Brands breachea the express warranty by not repajring or repl;gcidg the Hot Rollers or
the Defect and defective parts theréin.

59. Thé Hot Rol]érs are not iﬁerchaﬁtablc as c~ox.13u'rxier éogdé sold iﬁ ‘the United

 States, inbludiﬁg Pennsylvania. N

60. ._"Plaintiflfs; are iﬁfoh;r_led, b'el.ieve, and fhereon éllég; that thé Defect éic.ists in e.v'éry
Hot Roiler when it left Défé'ndan’vc"s"cor‘ltrql. . |

61 : To the éxtent thver‘e i§ an}; notice requirement imposed by, '!aw,‘}:’laik-x.tiff B,otelf;;)‘ L
-gave notice to Dcf;endant of .thc'a Defec;c and said it sh@uld be removed from the market before
filing this lawsuit and/or was excused because Defendant had actual knowledge of the Defect . .
‘that caused the Hot Rollers to credte a hi gh risk of burn éﬁd inju‘ry.. Notice to Ijefendant has’
been, is, and will be futile, in that Defendant'has refuséd‘to modify‘oy reméhﬁchtﬁre the Hoi:
Rollers to eliminate the dange-rous'Dcfect. This is true after the numer.oﬁ‘s: .comp'lain.ts about the
Defect, as set forth above. | |

62.  As part of the sale of each Hot Roller, Defendant warranted, marketed, and

18
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advemsed that the defectlve Hot Rollers were of merchantable quahty and ﬁt for the ordmary
' purpose for whlch they are used |
63, Defendant fell short of its warranty obli éatlons because it failed to remedy and
eliminate the Defect in the Hot Roller that causes burns or creates a substantral rlsk of burns.
64. Desprte Defendant’s knowledge that its Hot Rollers are: defectlve and Plarntrff
' Botelho’s pre—lltr'gatlon request that the Hot Rollers be taken off the market, Defendant continues
to sell the Hot Rollers wrth the Defect present; has not modlﬁed the Hot Rollers to ehmmate the
Defect has not offered to replace all of the defective Hot Rollers has. not replaced or reparred
the parts and/or materlal that cause the Defect and has not refunded all or part of the momes for
the Hot Roll_ers. . ‘
V.  CLASS ACTION ALLEGATIONS
6:5', © Plaintiffs briné all claims as class claims pursuant to Pa. R. Cw P?' l70l, ot seq.
" The r‘eq'u'irements: ofRa. R Giv.P. 1 702, 1708(a), 1708(b), and 1709 are met:vrith respe:cit.to the '
VClasses defined below | 8 . “ -

- 66. The Pa R Civ. P. l708(b) Injunctlve/Declaratory Rehef Class consists of?

All persons in “the United States who own a Remmgton® Tonic
Conditioriing Hair " Setter, Model(s) H5600/H5600H purchased
during the four (4) years preceding the. filing .of this action.
Excluded fromi the Injunctive/Declaratory Relief Class are officers;;.
representatives, or agenis of Defendant, as well as.the judge .
‘presiding ‘over this case and lis or her immediate family members.

In addition, notwrthstandmg the foregomg, all claims for personal
injury -and ~ wrongful death  are excluded from the:
Injunctive/Declaratory Relief Class.

67. . The Pa. R. Civ. P. 1708(a) Damages Class consists of: .
All persons in the Commonwealth of Pennsyluania who purchased
a Remington® lonic, Conditioning Hair Setter, Model(s)

" H5600/H5600H purchased duung the four (4) years precedmg the :
fi lmg of this actlon :
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Excluded from the Damages Class are officers, representatives, or

agents of Defendant, as well as the judge presiding over this case"

and his or her immediate family members. In- addition, -

notwithstanding the foregoing, ‘all claims for personal injury and
. wrongful death are exclu'ded from the:Damages Class. .

~ Numerosity

68. . Although the exact number of Class Members is uncertain, and ean‘;only be. . -

ascertained through appropriate discovery, the Classes ar¢ so numerous that the joinder of all

mémbers is :impractic_able. Pa.R. Civ. P. 1702(1)." The Classes are corn'f)osed of ari easily -

'ascert.ai.nable, self-identifying set of persons who Apurchased the Hot Rollers. Each of the Classes A

inoludes thousands of consumers who purchased the‘H,ot Rollers.

Commionality

69.  ‘There are numerous. questions of law arid fact common t6 Plaintiffs and the

Classes (see Pa R Civ. P. 1702(2)) 1nclud1ng the followmg

a.'-

b.

Whether Defendant engaged in the’ conduct as alleged herem
Whether the Hot Rollers at 1ssue in this Tawsuit are defective

Whether Defendant knew or should have known of the mherent Defect(s)
in the Hot Rollers, N

Whether Defendant represented that the Hot Rollers were of a particular

_standard, quality, or grade when they-were not and/or when Defendant

knew or shiould have knOWn that they were of another standard, quality, or
grade ’ :

W hether Defendant fraudnlently concealed from and/or failed to disclose
to Plaintiffs and the Classes the inherent problems with the Hot Rollers-'

Whether Defendant had a duty to Plaintiffs and the Classes. 0 disclose the

“inherent Defects in the Hot Rollers;

Whether the facts Defendant misrepreSented concealecl or failed to
dlSClOSC were materxal

Whether asa result of Defendant’s concealment of and/or failure to
disclose material facts, Plaintiffs and the Classes acted to their detriment
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by purchasmg the Hot Rollers

i Whether' Defendant should be declared ﬁnancrally responsrble for
notifying all Class Menbers of the problems with the Hot Rollers, and
whether the Court should declare theexistence of defects in the Hot
Rollers;

_] o Whether the Hot Rollers are covered by express or 1mp]1ed warrantles

k. Whether the purported limited remedles in the lelted Two-Year
Warranty fail of therr essentral purpose;

L .:Whether Defendant has acted or refused to act on grounds generally
‘ applrcable to the Injunctive/Declaratory Rellef Class and/or the. Damages. -
Class . : :
m. Whether Plamtrffs and the Damages Classes are entrtled to damages and | .

the amount of such damages and

o n. 'Whether Defendant Spectrum Brands warranty documents are subject to
-+ reformation, or declaratory and/or equitable relief.

l“Typ_' 'icali:cy -
o 70 | l’laintiffs’ ‘cla"ims are typical of the.claim‘s' o?f.‘the Classes in that Plaintiffs, like all"_:_‘ ::
Class Members purchased and/or own a'defective I{ot Roller. set, and have been diarnaged by
Defendant’s uniform misconduct, Pa. R. Civ. P. 1702(3) |
71 . Furthermore the factual ba513 of Defendant’s mlsconduct 1s common. to all Class .
Members and represents a common thread of misconduct résulting in injury to all members of
. the Classes.

Fair and Adequate Representation

72. The Plaintiffs will fa’irly and'adequatelyiassert andAprotect.t'he interests of the ‘
Classes as requlred by. Pa. R. Civ. P. 1709 The undersrgned attorneys w1ll v1gorously and
.adequately represent the mterests of the Classes Pa R va P. 1709(1) The Plamtxffs have noA

~conflict of interest in mamtammg thlS Class Action. Pa R C1v P. 1709(2) The Plaintiffs;-by
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' and through their counsel, have adequate resources to assure that the ,interests‘of the Classes will
not be harmed Pa R. ClV P 1709(3)

The Prerequisites of Pa R. Civ. 1.708(b) are Satlsﬁed

73, The prerequ1s1tes to mamtammg a class action for 1nJunctrve declaratory, and
"equttable relief pursuant to Pa R. C1v P. 1708(b) are satlsfied because Defendant has acted or
refused‘ to act on grounds generally appltcable‘ to the Class, such that actual controversres exrst,
1nclud1ng Defendant s failure to acknowledge a defect or defects in the Hot Rollers and
: Defendant s failure to provrde remedres to consumers thereby makmg approprrate 1n_]unct1ve
declaratory, and equrtable relief* w1th respect to the InJ unctwe/Declaratory Relief Class asa
whole.

. 74 Defendant has injected its defectrve Hot Rollers into the stream. of commerce,
whrch are now owned by Plamtrff Botelho ‘and the membcrs of the In_;unctlve/Declaratory Rehef
. Class The 1ssues surroundmg the exrstence ofa defect and lts 1rnpact on the govcrnmg
warrant1es can be resolved in th1s action. :

The Prereqursrtes of Pa R. C1v P. 1708(a) and 1709 are Satlsﬁed

- T5. The questtons of law and fact common'to Class Members 'predomrnate over any
questions which may affect only individual members. Pa. R, Civ. P. 170:8(a)(l).

76. 'Acclass action is sujjerior 6 other available methods for the fair and efficient
adjudication of the‘controversyt- Class treatment of comrnon questions of law and fact ls superior
to multl}ale indivldual actions or piecemeal litigation. Moreover, absent a class action, most
Class Members would likely find the cost of litigating their c'lalrns prohibltively high and would
‘therefore have no effectrve remedy at law o B | |

77. -The prosecutlon of separate actions by the md1v1dual Class Members would
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create a fisk of 'inc.onsistent ér varying adjudicajt.iohsAwith respecf t<.>l iyndivic‘iual;Class Mémber(s,‘ i
which woul.d establish .in‘com}i)at‘ible ;taﬁd;rds of conduct for Defendant. In cqntras't, a class
action presents fax;'fewer m.ahage‘mclan.t 'difﬁpultiezs;'cvgnserves judicial as well as the. parties’ -
resources, and protecfs the rigﬁts of each.Cl.ass- Member. - -

| 78 A class action will pré\;fde a fai'r and 'éfﬁéiéﬁt méthocibfor' aildjud:iﬁcation of >t"he' -
contfngrsy set forth herein. In particular with respect to Plaintiffs" claiAmAs fo‘fménétar"y‘
recovery: (1) commoh questioné of law and fact wijl predominate over ;;ziiniculgr_duestioﬁs:‘ .
affectir;g oqu indiyidual n;embers; (2) management of tliisActjoﬁ asa glass action ‘willunot N -
‘create qny special:.di'fﬁcqlti.es, Wheyeas thé filing of ﬁlu}tiplc individual cilha-i'ms wﬁuid
dramaticallx and needlessly overburden the court system; (3) the prosecution of separate actions
by iridiyidﬁal class members would create a risk of either inconsistent adjudicatiohs or the ‘.
dis'positidn or impairment of the intefeist of others si~tﬁi]éf1y'situéted; 4) P'lai.ntiffs. are unaware of |

" any similar pendiiig claés a’cﬁon liiig'at;ion aéairisf D.efe‘ndant raising ':che cléims‘ to be adju_dicated
in this action; (5) this forum is'appropriate and well-'equippe.d.’tb handle claims of the entire ;lé_ss;

| aqd 6) £he gmou;lts Iikel'y to be recovered by individual class memi)ers are 'adequq’ge to justify .

) ;che exp’f;ns.e‘ énd efforf of administcring thé claims asa clg.,s‘s action, | | n

“VI.  CAUSES OF ACTION

 FIRST CAUSE OF ACTION - .
Breach of Implied Warranty of Merchantability

79.  Plaintiffs hereby incorporafe by reference the 'éliegations contained in the
preceding paragraphs of this'C‘o_‘mplaint. | | - -

80. Defendant is a metchant Whp distributed the Hot Rolleré for purchase and use By g
Plaintiffs and members of the Classes. | |

81.  Defendant impliedly warranted to Plaintiffs and meiibers of the Classes that the
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| Hot Rollers were free of defects and were merchantable and fit for the ordinary purposer for
B which such goods are used. | |
‘82. ’l‘he Hot Rollers are eonsumer goods and the irnplied warranty of merchantability'
- arises by operation of state law for Plaintiffs and every Class Member.

83 "As alleged herem Defendant breached the 1mp11ed warranty of merchantablhty
because the Hot Rollers umformly possess the unsafe Defect or defects The Hot Rollers are
therefore defective, unmerchantable, and unfit for the ordinary, intended p,urpose at the time of
sale. | | | | A “

84 - After Plamtlff Botelho:was rnade aware of _the D:'efeot, she ‘gave, reasonable 'anld
adequate notice to Defendant that the Hot Rollers were defective, un.r'nerchantable,,andvunﬁt for
their intended use or purpose. Plaintiff Botelho told Defendant thatthey sliould be removed
from the market Defendant has falled to cure. .

8s. The statute of llmltatxons is four years as estabhshed by state law

86. ~ The language of the dlsclarmer and limitation of remedles of the Llrnited Two-
Year Warranty, reproduced above is not available to buyers prior to purchase There isno
dlsclalmer of any 1mplled warranty v151ble at the pomt of sale as it only appears on the last page
‘of the Use and Care Guide sealed within the Hot Roller box. See Ex. C..

-87.  The language of the disclaimer and li'm.itation of rernedies, reproduced above, is

“not conspicuous. | | |

88, The language of the disclaimer and ]imitation of rernedies, reproduced above; is ’
not separately acknowledged by any Plaintiff or Class Member by their signature.

89 No.warranty lnformation, or any' disclaimer or limitation of any warrantty;lwas

_ printed or displayed on the exterior of the boxes containing the Hot Rollers.
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90. Plnintiffs di:ct'not receive or othcr\yise hayn the opnnrtunity to 'réview, at br,befnre
the.timeA: of sale, the written wnrranty t:ontaining the purppr_ted ex‘cln'sio.nstland'limitations of
remedies. Accorningly, such exclusions and limitations of remedies are.unconscionable and
unetiforceable, and Plaintiffs are entitled to all remedies available under Article 2 of the Uniform:
Commercial Cocte.‘ L | |

| 91. 'De'fendant"}s Ev'varraxlrt'y'd'isclairner‘s.; exclusions, and lirnitation‘s were
tnconscionable and urrenforcéanln because Defendant disclaimed a defect known but not
' 4disc{losed to consurners at or before the tirng olf i)urchase; |
92. Any cnntraqtual language‘ cnntained in Def@ndant?s writt'en‘ warranty attempting
to limit remedies is unconscionable, fails to confb'rm_to the"require'ménts:for ‘lirniti’ng remedies
under applicable law, causes the warranty to fail of Aits' essential burpose, and s uncctnscionable,‘
unenfnrcnab'le, andfor void. . | |

- 93, | Néither Plaintiffs, nor‘any clztss member, could assent to nny‘portion nf the

warranty dlsclalmer or hmltatlons :
| 94.  Asa direct and proxxmate result of the breach of implied warranty, Plamtlffs and-
. Ctass Memners have been inj ured in an amount to be proven at trial.,

95, . Additionally, or in the alternative, “Plahi.ntiffs‘and the ’Inj'unctivé/D'eclaratory Relief
Class seek tiecblaratory relief relating to the Defect, the:'r,emediation‘o,f tnc befect, and its
'cov'erage. under thn available tmplied w.arranties.A |

SECOND CAUSE OF ACTION
Breach of Express Warranty.

96,  Plaintiffs hereby incorporate by reference the allegations contained in the
preccdmg paragraphs of this Complamt

97.  The “Limited Two Year Warranty” that Defendant Spectrum Brands provxdes ‘
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guarantees:

- Spectrum Brands, Inc. warrants this product against any defects
that are due to faulty material or workmanship for a two-year

. period from the original date of consumer purchase. This warranty.

~ does not include damage to the product resulting from aecrdent or
misuse. If the product should become defective w1thm the warranty
perrod we will replace it free of charge

This warranty does nct cover products damaged by the followmg
' Accident, misuse, abuse or alteratlon of the product
Servicing by unauthorized persons.:.
Use with unauthorized accessories. -
- .Connecting it to incorrect current and voltage
Wrapping cord around appllance causing premature wear -
and breakage
B Any other conditions beyond our control.. .
No responsibility, obligation, or liability is assumed for the .
installation or maintenance of this product -

B BB

" SPECTRUM BRANDS,‘ INC [sic] SHALL NOT BE
RESPONSIBLE FOR ANY INCIDENTAL, SPECIAL OR °
CONSEQUENTIAL DAMAGES RESULTING FROM THE

.. USE OF THIS PRODUCT. ALL IMPLIED  WARRANTIES, -

_INCLUDING BUT NOT LIMITED TO IMPLIED
WARRANTIES OF FITNESS AND MERCHANTABILITY,
ARE LIMITED IN DURATION TC TWO YEARS FROM
DATE OF ORIGINAL PURCHASE. -

© See Ex. C.
98, ‘The Hot Rollers are not free from defects in material and workmanship
99. Defendant Spectrum Brands expressly represented and warranted to Plaintiffs and -

Class Members by and through oral and wrrtten statements descrlptlons, and afﬁrmatlons of fact
in product advertisements, marketing materials, its web site; and other written materials iritended
- for the ‘general public that the Hot Rollers were safe and fit for its proper and intended use for up

to two (2) years and that the Hot Rollers contamed no defects in material or workmanshrp

100. Defendant Spectrum Brands was therefore obli gated to prov1de Hot Rollers free ‘
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v_of the Defect or defects

101, .The Limited Two- Year Warranty s express terms was breached by Defendant
Sp.ectrum Brands‘wrth respect to Plaintiffs and all Class Members who. purchased a Hot Roller
- that was of an inferior quality, and contained the Defect which created ahigh ‘likelihood‘of injury -
to consumers during.the two (2) year period of limited warranty coverage

1 02.‘ Defendant Spectrum Brands expressly breached the express terms of its’ Limited
Two-Year Warranty by failing to assemble and manufacture the Hot Rollers in such a way that
would prevent the plastic end caps from detachmg and burnmg consumers.

103, Defendant Spectrum Brands understood that the nature of the warranty and
quality of its desr gn and work’rnanshrp were material_to Plaintiffs and Class Members.

104. This Limited Two-Year Warranty related to and covered 'qualities and features of -
the Hot Rollers, including the;material selection of the defective plastic end caps; which were
unavoidably material to.l’laintiffs and Class Members. | - | |

105. Privity isnota requued element for breach of express warranty, and to the extent
it 1s apphcable if at all, Defendant Spectrum Brands is the only warrantor and servicer of the
' warranty terms. Plalntlffs and Class Members are the mtended third—party beneﬁciaries of the
Limited Warranty, and Defendant is equitably estopped from. assertmg privity to defend
- Plaintiffs’ breach of express wartanty: claim.

1'0.6.1 At the time 1t made these express warrantles Defendant Spectrum Brands knew
‘ the purposes for which the Hot Rollers were mtended to be used and warranted the Hot Rollers
as safe and fit for such purposes

l07. At the time it made these express warranties, Defendant Spectrum Brands knew -

that its Hot Rollers did not conform to its express repr’esentations, because they contained the
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"‘Defect or defects in thexr desrgn material and workmanship
| 108. | Plamtiffs allege Defendant Spectrum Brands had wrthin its mean.s ‘the knowledge ‘
'andiability to. avoid the Defect in.its Hot AR‘ollers, and.to provide a product that did not pose an
unreasonable risk of inj u'ry to consumers when used as directed.

| lO9. : Defendant Spectrum Brands is aware that the Defect wrll contmue to place '
purchasers of its Hot Rollers at risk for both mJury and product failure even after the stated
warranty period has lapsed Such conduct by Defendant is patently unconscionable renderm:g
: the warranty s durational lrmrtatlons unenforceable since Defendant was umduely
knowledgeable of the Hot Rollers’ de31gn defect or defects prior to sale.: "

110.... The express warranties, affirmations, promises,-assurances, description, and - -
dlsplays provrded by Defendant Spectrum Brands were the basis of the bargam for the purchase
or acqursitron of the Hot Rollers purchased and/or owned by Plamtiffs and the Class Members

: _‘ 111. The Hot Rol]ers purchased and/or owned‘by l’laintiffs and th'e' Class Members did ‘
not: conformto Defendant’s prorhises, descriptions, or afﬁrmations of fact;because_.they are
defectrve in material and/or work_manship |

112, | Defendant Spectrum Brands breached its expre}ss warranties to Plamtiffs and.
Class Members because the Hot Rollers,contam a defect which is substantially certainto
~ manifest itself during the life of the Hot Rollers‘ and harmé‘consume‘rs.
| 113. Furtheii more, the leited Warranty falls in its essential purpose because the
' contractual remedy is msufﬁcrent to make Plaintiffs and the Class Members whole and because 4
Defendant Spectrum Brands has failed and/or refused to adequately provxc_le the promrsed L
remedies w1thm a reasonable time : |

114. Accordmgly, Plaintiffs’ recovery is not: restrrcted to the lelted Warranty, and -
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Plaintiffs seek all remedies allowed' by law.

115. | Defendant Spectrum Brands has been placed on notlce of its breach of express-
warranty by Plaintiffs...

"~ 116.  Any contractual language contained in Defendant Spectrum Brands’ express
warranty that attempts to limit or exclude remed1es is unconscxonable fails to conform to the
3 A requirer'nents for limiting remedies under applicable law; causes the warranty to fail of its
essential purpose; and is unconscionab[e, unenforceable, and/or void.

117, Due to Defc,ndant Spectrum Brands’ failures and' omissions, P.laintiffs.did not
receive or oth'erwise 'have the opportunity to review 'at, ot before, the time'of sale the written -
warranty‘ containing the purported exclusions and limitations of remedies on which Defendant
- seems to rely. Accordmgly, such exclusrons and llmitations of remedies are unconsc1onab[e and :
| unenforceable and Plalntiffs are entrtled to all remedies available under Artlcle 2 of the Umfonn
' Comme'rcial Code' | |

118. As a drrect and prox1mate result of Defendant Spectrum Brands breach Plamt1ffs
and the Classes are entltled to compensatory, dlrect mmdental and consequential damaées
mcludmg full -refunds ot the replacement of the Hot Rollers W1th a non-defectwe product at least B
the“quality' and grade marketed and promised, as well as the shipment at.Defendan_t Spectrum

- Brands’ expense. .

119.. Additionally, or in the altematiye, Plaintiffs.and the In_iunctive/Decl-‘aratory'Relief |
Class seek declaratory relief' relating .t'o. the Defect, remediation of the Defect, ‘and its.co‘verage
under the available express and. im_plied warranties.

120. Plaintiffs and the Classes are entitled to all remedies under lavi/. .
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THIRD CAUSE OF ACTION
Violation of Magnuson-Moss Consumer Products Warranties Act,
15 U. S C § 2301 el seq. (“MMWA”)

12_1. Plaintiffs hereby 1ncorporate by’ reference the allegatlons contamed m the

~ preceding paragraphs of this Complaint.

| 122 . The MMWA prov1des a private rlght of action by purchasers of consumer

products against manufacturers or retarlers who, inter alza fail to comply wrth the terms of an
implied or written warranty. 15 U.S.C. §23 lO(d)(l). As al eged above Defendant has falled_to

“ comply w1th its express and 1mphed warranties w1th regard to the Hot Rollers

123.  The Hot Rollers are consumer products, as that térm is deﬁned in 15 u. S C. §
2301(a).

124, Defendant is a warrantor, as that term is deﬁned in 15-U.S. C § 2301(5)

.l: 5.7 Plamtlffs and each member of the Classes are consumers, as that term is deﬁned
15 US.C.§ 2301(3) |
| 126,. The MMWA prov1des a cause of action for breach of warranty or other v1o]at10ns
of the Act. 15 U. S C. § 2310(d)(l) Defendant has breached its express warrantles as alleged
) herem Defendant has also breached the 1mplied warranty of merchantabihty, as alleged herern
which it cannot dlsclaim under the MMWA, 15 U.S.C. § 2308(a)(1), by failing to provide
: merchantable goods. Plaintiffs have suffered damages as a result of Defendant s breach of i 1ts
express and implied warranties as set forth herein; 15 U.S.C. §‘2310(d)(l)-(2).

127. Defendant was provided notice of the breach of warranty claims raised by
Plaintiffs, and Defendant was afforded a reasonable opportunity to cure...Until Plaintiffs’
representative capacity is de‘t_ermined, notice and opportunity to cure through Plain.tiffs; an_d on
 behalf of the Class, can be provided under 15 US.C. §,23lO(.e.). o

"128. . Due to failures and omissions on Defendant’s part, Plaintiffs did not receive or
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otherwrse have the opportumty to review at, or before the time of sale the written warranty
. contammg the purported exclusrons and lrmrtatlons of remedres Accordmgly, such exclusro'ns .
' and limitations of remedies are unconscionable and unenforcea_ble, and Plaintiffs are entitled to

- all remedies aVailable under MMWA and Article 2 of the'Uniform ;Commercial Code.

1:29. ' Defendant’s acts and omissions in v1olat10n of the MMWA are “[u]nfarr methods

~ of competltlon inor affectmg commerce and unfarr or deceptwe acts or practrces inor affectmg__' ‘
commerce, 4 and they are unlawful 15US.C. § 2310(b) 15U. S C § 45(a)(1)

‘ l30. The hmrtatlons placed on the 1mphed warranty of merchantablhty in the wrrtten
warranty for the Hot Rollers are mvalrd vord and unenforceable per Magnuson Moss 15 U S: C..
§ 2308(a)(1).

131, Plamtrffs and the Class Members have suffered, and are entitled to recover |
| damaées asa result of Defendant’s breaches of warranty and vrolatrons of the MMWA
"132. Addltronally, or in the alternatlve the MMWA provides for “other legal and
equitable” relief where there has been a breach of warranty or failure toabr_de by other
. 0bl1gat10ns imposed by the MMWA. 15 U.S.C. § 2310(0)(1). |
133. Plamtrffs and the putatlve lnjunctrve/Declaratory Rehef Class seek declaratory

“relief relating to the existence of the Defect alleged herein, the remedratron of that Defect and its

~ coverage under avarlable express and 1mp11ed warrantles In additioni, Plaintiffs request that |

| IDefendant be enjomed from actmg unlawfully as alleged herem, including wrth respect to h

: practices aimed at drscouragmg customers who purchased defectlve Hot Rollers from seekmg the
full panoply of remedres avarlable to them

‘ Vl3.4. A Plaintiffs also seek an.award of costs and expenses mcludrng attorneys fees, .

. under the MMWA to prevalhng consumers in connectron w1th the commencement and
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: prosecutlon of thlS action. 15 US.C.§ 2310(d)(2) Plamtlffs and the prospectlve Classes mtend. '
to seek such an award mcludmg expert witness costs and other recoverable costs, as prevallmg _

-consumers at the conclusnon of this lawsult.

FOURTH CAUSE OF ACTION - -
Neghgence

l3 Plalnttfl’s hereby 1ncorporate by reference the allegatlons oontamed rn the
precedingparagraphs of this Complaint.
" 136 “Plaintiffs assert this claim on behalf of themselves and on behalf of all members.
of the putatlve Damages Class.
“ 137. Defendant sold and/or dlstrxbuted defectlve Hot Rollers to Plamtlffs and the
"Damages Class.
~ A:13,8- At:all times ‘relevant to thls actlon Defendant had a duty to exercise reasonable
care. over the Hot Rollers it sold and/or distr ibuted, 1ncludmg a duty to ensure that lts Hot Rollers -
'»dld not pose a srgmﬁcantly mcreased or unreasonable risk of injury to- consumers
139.  Notwithstanding, D‘e’fendant breached thiis duty by selling and/or distributing the -
Hot Rollers that present a r1sk of, and clearly identified, r1sk of serious personal mjury to :
' Plamtlffs and Damages Class Members expressly recogmzed by the obJectlve ASTM Standard
'and UL 859 standard governmg the Hot Rollers The Defect causes the. Hot Rollers to exceed
* these temperatures of these Standards under normal operatmg condltlons ‘
140. Defendant knew or should have known that the Hot Rollers had a propensxty to -
cause serious 1nJur1es as set forth herem
141." Defendant knew or should have known that consumers who purchased the Hot ~
Rol‘lers; including Plaintiffs and ,Damages Class Members, eould foresee‘ably ‘sufferiinjuries as'to

. themselves as a result of Defendant’s failure to exercise reasonable ¢are as described above.
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142. Del'endanl oreached its dutyhof reasonable care to Plalntiffs and Damages Class
Members b)l failing to exercise due care under the clrcamstan’ces.

143, As a direct and proximate result of Defendant’s acts and omissions; including:the
failure to exercise reasonable care in the desi gn, manufacture, sale an‘d distribution of its Hot
Rollers Plaintiffs and-the Damages Class Member's suffered damage |

FIFTH CAUSE OF ACTION
. Negligent Failure to Warn

| , ,1,44.. 'Plaintil:fs hereby ineorporate l)y reference the allegations .co'ntained-in the.
precedmg paragraphs of this Complaint. |
' ~l45 . Plamtlffs assert this clalm on behalf of themselves and all rnembers of thie
putatlve Damages Class |
l46. Defendant sold and/or dlstrlbuted the defectlve Hot Rollers to Plam‘uffs and the
Classes, and Defendant prepared all warnings for the Hot l{ollers-.

147.  Defendant failed to provide any warning of the danger or instruct Plaintiffs and
the Classes on the safe use of the Hot Rollers, rendering the Hot Rollers \unreas‘onably dangeroas

because of the Defectv. '

148. Défendant knew or reasonably should have known that the Ho‘_t Rollers \:zs:/'ere
defective and dangerous ._and/o‘r lNere likel)l to be dangerous wllen used m areasonal)ly
foreseeable manner. | | |

_14§. | Defendant knevl/ or reasonably should have knon/n that l’lainliffs and thev,Classes )
‘could not detect or realize the Defect, and that it posed a.da'nger to Plaintiffs and other
consumers..

150. A reasonable manufacturer dlstrlbutor, assembler, or seller under the same or

SImllar cxreumstances would have warned of the danger or mstructed on the’ safe use of the
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produc’c,’ lnclnding but notvlimited to, lsl'ovidinglgdetailedlinstruc‘tionsufor safe nse of the Hot
Rollers together vyitll vllamlngs regarding the risk of harm frem contact 'vl/ith the l{et Rollers'.
:.1 51. . Defendant had a duty to Plaintiffs and the Damages Class to use reasonablé care '
. to warn.consurhers about the risks and dangers ,regardlng the use of the Hot Rollers, or facts that
made said Hot Rollers likely to be dangerous, and of Which.Defendant knewilor reasonably-
should have known |
152. Defendant breached this duty.
‘ :l53. . As a drrect and prox1mate result of Defendant’s breach, Plaintit’fs and etller _
rnembers of'the Damages Class llave,been -lnjured. ‘
'15‘4. ' Defendant’s failure to Warn_ or instruct Plaintiffs and the Damage's Class was a
substantial factor in causing their harm.
'15-5. ‘ As a direct, proxxmate and foreseeable result of Defendant s negh gence
' Plamtlffs and putatwe Damages Class Members have been damaged in the aggregate in an
amount to be determmed at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, on l)ehalf of themselves and on behal‘f ef all othersslmilarly-~
‘sitnated, request ajudgment against ljefendant; as follolzvs:

" -A.  TForan order certifying the Classes, pursuant to Pénnsylvania Rules of Civil
'Procedure 1708(a) and 1768(b), appdintin'g Plaintiffs .as representati\;e of the Classes, and
designating the undersigned as Class:Counsel' | | “

B. k For compensatory damages sustamed by Plamtlffs and all Classes '.

C For equ1table and mJunctlve rellef for the Injunctlve/Declarator‘y Rehef Class ‘ .
D. For payment of costs of sult herein mcurred,
. :

For both pre-judgment and post’—j‘udgment interest on any amounts awarded;
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F.  For punitive damage‘sf

G.  For payment of reasonable attomeys fees expert fees and expenses, as may be

allowable under appllcab]e laW and

-H. For such other and further relief as the ~Com't rnay deem just and proper.

DEMAND FOR JU RY TRIAL

Plamtlffs both mdmdually and on behalf of the Classes, demand a trlal by Jury as to all

issues so triable.

 DATE: July 1,2019 - . BY:

- ‘Patrick Howard, Esq. PA ID #88572)
.. Charles J. Kocher, Esq. (PA ID #93141)
SALTZ, MONGELUZZI BARRETT
. & BENDESKY,P.C. - .
120 Gibraltar Road, Suite 218
Horsham, PA 19044
Telephone (215) 575-3985
" Fax: (215) 754-4443
E-mail: phoward@smbb.com
E-mail: ckocher@smbb.com -

" . Frederick ¥aw.Group, PLLC !
Troy M. Erederick, Esq. (PA ID# 207461)
Beth A. Frederick, Esq. (PA ID# 308628)
836 Philadelphia Street

" Indiana, PA 15701
Email: TMF@Frederick.G.com
Email: BAF@FrederlckLG com

. Attorneys for Plamtlffs and Proposed Classes .
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VERIFICATION

1, Marcia Botelho, verify that the averments of the foregoing document are true and correct
to the best of my knowledge, information and belief. I understand that false statements herein are
made subject to the penalties of 18 Pa.C.S.A. §4904, relating to unsworn falsification to

authorities.

) o el

Marcia Botelho, Individually, and on
behalf of all others similarly situated
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VERIFICATION

1, Bruce Winkworth, verify that the averments of the foregoing document are true and
correct to the best of my knowledge, information and belief. I understand that false statements

herein are made subject to the penalties of 18 Pa.C.S.A. §4904, relating to unsworn falsification

4/274,/

Bruce Winkworth, Individually, and on
behalf of all others similarly situated

to authorities.
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" "IN THE COURT OF COMMON PLEAS
JEFFERSON COUNTY, PENNSYLVANIA

"BRUCE WINKWORTH and : - No.
MARCIA BOTELHO, o
 Individually, on behalf of themselves ' S . o
and on behalf of all others . - Co T CIVIL ACTION - LAW.
similarly situated, .. o o S - - S
: . . CLASS ACTION COMPLAINT |
Plaintiffs, o o o
- JURY TRIAL DEMANDED -

V.
SPECTRUM BRANDS, INC,,

" Defendant.

CERTIFICATE OF COMI’LIANCE |
1 cemfy that this ﬁlmg comphes with the provxsnons of the Pubhc Access Pollcy of the |
: Umﬁed Judlclal System of Pennsylvama Case Records of the Appellate and Trial Courts that

requxre filing conﬁdentxal mformatlon and documents d1ffe1ently than non—conﬁdentlal

_information and do\cuments.

';l“roy M. Ffederick, Esquire
Sup. Ct. ID 207461



Case 2:19-cv-01011-AJS Document 1-1 Filed 08/14/19 Page 45 of 45

RECEIVED

094UL 12 Ay 8: 54

DAUPHIN COUNTY
SHERIFF'S OFFICE
HARRISEURG, PA 17101
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JS 44A REVISED June, 2009
IN THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF PENNSYLVANIA
THIS CASE DESIGNATION SHEET MUST BE COMPLETED

PART A
This case belongs on the ( O Erie O Johnstown @® Pittsburgh) calendar.

1. ERIE CALENDAR - If cause of action arose in the counties of Crawford, Elk, Erie,
Forest, McKean. Venang or Warren, OR any plaintiff or defendant resides in one of said
counties.

2. JOHNSTOWN CALENDAR - If cause of action arose in the counties of Bedford, Blair,
Cambria, Clearfield or Somerset OR any plaintiff or defendant resides in one of
said counties.

3. Complete if on ERIE CALENDAR: I certify that the cause of action arose in

County and that the resides in County.
4. Complete if on JOHNSTOWN CALENDAR: 1 certify that the cause of action arose in
County and that the resides in County.

PART B (You are to check ONE of the following)

1. QO This case is related to Number . Short Caption
2. (® This case is not related to a pending or terminated case.

DEFINITIONS OF RELATED CASES:

CIVIL: Civil cases are deemed related when a case filed relates to property included in
another suit or involves the same issues of fact or it grows out of the same transactions
as another suit or involves the validity or infringement of a patent involved in another
suit EMINENT DOMAIN: Cases in contiguous closely located groups and in common ownership
groups which will lend themselves to consolidation for trial shall be deemed related.
HABEAS CORPUS & CIVIL RIGHTS: All habeas corpus petitions filed by the same individual
shall be deemed related. All pro se Civil Rights actions by the same individual shall be
deemed related.

PARTC

I. CIVIL CATEGORY (Select the applicable category).

. O Antitrust and Securities Act Cases

.0 Labor-Management Relations

. O Habeas corpus

. O civil Rights

. O Patent, Copyright, and Trademark

. C) Eminent Domain

.O All other federal question cases

-(® All personal and property damage tort cases, including maritime, FELA,

Jones Act, Motor vehicle, products liability, assault, defamation, malicious
prosecution, and false arrest

9.0 Insurance indemnity, contract and other diversity cases.

10.0) Government Collection Cases (shall include HEW Student Loans (Education),
V A Overpayment, Overpayment of Social Security, Enlistment
Overpayment (Army, Navy, etc.), HUD Loans, GAO Loans (Misc. Types),
Mortgage Foreclosures, SBA Loans, Civil Penalties and Coal Mine
Penalty and Reclamation Fees.)

O~NO U A WN P

I certify that to the best of my knowledge the entries on this Case Designation
Sheet are true and correct

/S/Michael S Nelson
Date: 08/14/2019

ATTORNEY AT LAW

NOTE: ALL SECTIONS OF BOTH FORMS MUST BE COMPLETED BEFORE CASE CAN BE PROCESSED.
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