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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA

Marilyn Williams, individually Case No.
and on behalf of all others similarly (Removed from Hennepin County
situated, Court, Fourth Judicial District
Case No. 27-CV-20-14517)
Plaintiff,
V. NOTICE OF REMOVAL

Total Life Changes, LLC,

Defendant.

Pursuant to 28 U.S.C. 8§ 1441 and 1446, Defendant Total Life Changes, LLC
(“TLC”), through the undersigned counsel, hereby files this Notice of Removal of this
civil action from the Minnesota District Court, Fourth Judicial District, Hennepin County,
to the United States District Court for the District of Minnesota. In addition to this
Notice of Removal, TLC also relies on the accompanying Declaration of John Licari
(“Licari Decl.”). This Court has jurisdiction under 28 U.S.C. 8§ 1332 (a)(1) and 1332(d)
(the “Class Action Fairness Act of 2005 (“CAFA”)). In further support of this Notice of
Removal, TLC states as follows:

INTRODUCTION

1. On or about November 6, 2020, plaintiff Marilyn Williams (“Plaintiff”)
commenced this action by serving on TLC the attached Summons and Class Action
Complaint (the “Complaint”), bearing the caption Marilyn Williams v. Total Life

Changes, LLC. The Complaint was subsequently filed in Minnesota District Court,
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Fourth Judicial District, Hennepin County, Minnesota, and assigned Minnesota State
Court File Number 27-cv-20-14517. Pursuant to 28 U.S.C. § 1446(a), copies of all
process, pleadings, orders and papers or exhibits served upon TLC are appended to this
Notice of Removal as Exhibit A.

2. In the Complaint, Plaintiff alleges that TLC falsely advertised and labeled
its laso Raspberry Lemonade Tea (the *“Product”) as “not containin[ing]
Tetrahydrocannabinol (“THC”) when in fact the product does contain THC.” (Exhibit A,
Complaint, § 2.) Plaintiff alleges that “[a]fter purchasing and consuming” the Product,
“Plaintiff failed her employer drug test and was terminated after the test came back
positive for THC.” (Id. 1 6.)

3. Plaintiff claims that TLC violated the Minnesota Consumer Fraud Act,
Minn. Stat. § 325F.68 et seq., the Minnesota Unlawful Trade Practice Act, Minn. Stat. §
325D.09 et seq., and the Minnesota False Statements in Advertising Act, Minn. Stat. §
325F.67. (Id. 11 1-2, 82 -106.) Plaintiff also claims that TLC is liable under the common
law. (1d. 11 107-112.)

4, Plaintiff seeks to pursue such claims on her own behalf, and also seeks to
represent, and pursue such claims on behalf of, a class of “[a]ll persons who within the
last six years of the filing of the complaint: (1) purchased [the Product] from [TLC] or
[TLC’s] Life Changers; (2) while residing in Minnesota; (3) for personal use and not

resale.” (Id. §72.)
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5. This action may be removed to the United States District Court for the
District of Minnesota on two separate grounds. First, the Complaint is removable
because the Court has original jurisdiction based on diversity of the parties pursuant to 28
U.S.C. 8 1332(a). Second, the Complaint is brought on behalf of a putative class that
gives rise to jurisdiction under CAFA. See 28 U.S.C. § 1332(d).

DEFENDANT HAS SATISFIED THE
PROCEDURAL REQUIREMENTS FOR REMOVAL

6. This Notice of Removal is timely pursuant to 28 U.S.C. § 1446(b) because
it is filed within 30 days of the time of service. Plaintiff served TLC on November 6,
2020.

7. The United States District Court for the District of Minnesota is the federal
district court for the district embracing the place where the state court action was
pending. See 28 U.S.C. § 1441(a).

8. A Notice of Filing Notice of Removal will be filed with the Minnesota
District Court, Fourth Judicial District, Hennepin County, as required by 28 U.S.C. §
1446(d), and is attached hereto as Exhibit B. Copies of the same have been served upon
Plaintiff’s counsel as verified by the attached proof of service.

REMOVAL IS PROPER UNDER 28 U.S.C. § 1332 BECAUSE
THIS COURT HAS DIVERSITY JURISDICTION

9. Pursuant to 28 U.S.C. § 1332(a), this Court has original jurisdiction over a
civil action when diversity among the parties is present and the amount in controversy

exceeds the sum or value of $75,000.
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10.  For purposes of determining the amount in controversy upon removal, the
Court assesses “not whether the damages are greater than the requisite amount, but
whether a fact finder might legally conclude that they are.” Kopp v. Kopp, 280 F.3d 883,
885 (8th Cir. 2002). Punitive damages are included when determining the amount in
controversy. See, e.g., Mathias v. Hettich, NO. 2-CV-1014 (SRN/LIB), 2020 WL
5708920, at *2 (D. Minn. Sept. 24, 2020).

11. Demands for restitution and statutory attorneys’ fees are also included
when determining the amount in controversy. See Winters v. Winters, No. 19-CV-3177-
SRN-KMM, 2020 WL 1049145, at *7 n.9 (D. Minn. Feb. 11, 2020), report and
recommendation adopted, No. 19-CV-3177 (SRN/KMM), 2020 WL 1043742 (D. Minn.
Mar. 4, 2020) (including relief for restitution when determining amount in controversy);
Rasmussen v. State Farm Mut. Auto. Ins. Co., 410 F.3d 1029, 1031 (8th Cir. 2005)
(noting that statutory attorneys' fees count towards amount in controversy); Minn. Stat.
8 8.31, subd. 3a (authorizing reasonable attorneys’ fees for violations of Minn. Stat.
§ 325F.68 et seq., Minn. Stat. § 325D.09 et seq., and Minn. Stat. 8§ 325F.67).

a. Minimal Diversity Exists

12.  Minimal diversity exists under 28 U.S.C. § 1332(a)(1) when plaintiffs and
defendant(s) are citizens of different states.
13.  Plaintiff alleges that she is a citizen of Alabama. (Exhibit A, Complaint

19)
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14.  TLC is a citizen of Michigan because it is a Michigan limited liability
company with its principal place of business in Michigan. (Id. § 11.) “An LLC’s
citizenship, for purposes of diversity jurisdiction, is the citizenship of each of its
members.” OnePoint Solutions, LLC v. Borchert, 486 F.3d 342, 346 (8th Cir. 2007); see
also ARP Wave, LLC v. Salpeter, 364 F. Supp. 3d 990, 1001 (D. Minn. 2019) (noting “for
purposes of diversity jurisdiction, a limited-liability company (‘LLC’) takes the

citizenship of all of its members and ‘sub-members’ and ‘sub-sub-members.””) (internal
quotations omitted). Jack Fallon is the sole member of TLC. (Id. §12.) Mr. Fallon is a
citizen of Michigan. (See Licari Decl. § 3.)

15.  Therefore, diversity exists because Plaintiff is a citizen of a different state

than TLC and its members.

b. Plaintiff Seeks Relief in Excess of $75,000

16.  Although Plaintiff does not specify in the Complaint the amount of relief
she seeks, it is apparent from the face of the Complaint that she seeks relief in excess of
$75,000.

17.  While TLC disputes Plaintiff’s allegations, including that Plaintiff is
entitled to damages, Plaintiff’s Complaint puts in controversy the amount necessary for
diversity jurisdiction.

18.  Plaintiff claims that TLC’s alleged false advertising and mislabeling caused
her to fail her employer’s drug test, which caused the termination of her employment in

Minnesota. (See Exhibit A, Complaint {1 6, 10, 59-64.)
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19.  According to Ziprecruiter, the average annual compensation for employees
employed in  Minnesota is approximately = $57,000 per year. See
https://www.ziprecruiter.com/Salaries/Average-Salary--in-Minnesota  (last  accessed
November 20, 2020).

20.  Plaintiff also alleges she paid $115 for the Product and two other products.
(Exhibit A, Complaint 11 43-44.)

21.  In her Complaint, Plaintiff demands “[m]onetary damages,” “restitution,”
“[p]enalties as provided by law,” permanent injunctive relief, attorneys’ fees, and
potentially punitive damages on behalf of herself and the putative class. (ld. at p. 19,
Prayer For Relief.) It is apparent from the face of the Complaint that Plaintiff seeks relief
in excess of $75,000 because Plaintiff seeks, among other things compensatory damages
(including her alleged loss of income), attorneys’ fees, penalties, and injunctive relief.
Because all of the requirements of 28 U.S.C. § 1332(a) are met, TLC is entitled to

remove this action to this Court.

REMOVAL IS PROPER UNDER 28 U.S.C. § 1332(d) BECAUSE
THIS COURT HAS JURISDICTION UNDER CAFA

22.  This Court also has original jurisdiction over this action under CAFA. See
28 U.S.C. §1332(d). CAFA grants district courts original jurisdiction over class actions
filed under state law in which: (1) any member of a putative class is a citizen of a state
different from any defendant; (2) the members of the putative class are over 100 people;

and (3) where the amount in controversy for the putative class exceeds $5,000,000. Id.
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23.  When the notice of removal plausibly alleges that a class might recover
actual damages, punitive damages, and attorneys’ fees aggregating more than $5 million,
“then the case belongs in federal court unless it is legally impossible for the plaintiff to
recover that much.” Pirozzi v. Massage Envy Franchising, LLC, 938 F.3d 981, 984 (8th
Cir. 2019) (citations omitted). “Even if it is highly improbable that the Plaintiffs will
recover the amounts Defendants have put into controversy, this does not meet the legally
impossible standard.” 1d.

a. Minimal Diversity Exists

24.  Minimal diversity exists under CAFA when any plaintiff, or prospective
class-member, is a citizen of a different state than any defendant. 28 U.S.C.
§ 1332(d)(2)(A).

25.  Plaintiff alleges that she is a citizen of Alabama. (Exhibit A, Complaint
19.) Plaintiff also seeks to represent a class of “all persons who within the last six years
of the filing of the complaint: (1) purchased [the Product] from [TLC] or [TLC’s] Life
Changers; (2) while residing in Minnesota; (3) for personal use and not for resale.” (Id.
. 72.) In contrast, TLC is a citizen of Michigan. (ld. § 11; see also Licari Decl.  3.)
Therefore, diversity exists as Plaintiff and the putative class members are citizens of a
different state than TLC.

b. There Are at Least 100 Members in Plaintiff's Putative Class

26.  CAFA requires the existence of at least 100 members in Plaintiff's putative

class. 28 U.S.C. § 1332(d)(5)(B).
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27.  As noted above, Plaintiff seeks to represent a class of “all persons who
within the last six years of the filing of the complaint: (1) purchased [the Product] from
[TLC] or [TLC’s] Life Changers; (2) while residing in Minnesota; (3) for personal use
and not for resale.” (Exhibit A, Complaint { 72.)

28.  Plaintiff further estimates that there are more than 40 potential members of
the Class. (See Complaint | 75.)

29. While TLC disputes that Plaintiff’s claims are appropriate for class
treatment, TLC’s records reflect that that more than 600 persons with residential shipping
and billing addresses in Minnesota have purchased the Product during the last two years
alone. (See Licari Decl. §4.)

. Plaintiff Seeks Relief in Excess of $5,000,000

30.  Notwithstanding Plaintiff’s failure to allege the total amount of monetary
relief she seeks, CAFA authorizes the removal of class actions in which the amount in
controversy for all potential class members exceeds $5 million. See 28 U.S.C. § 1332(d).
“[A] defendant’s notice of removal need include only a plausible allegation that the
amount in controversy exceeds the jurisdictional threshold.” Dart Cherokee Basin
Operating Co., LLC v. Owens, 135 S. Ct. 547, 554 (2014).

31.  TLC denies Plaintiff’s claim of wrongdoing, denies the allegations in the
Complaint, and denies that Plaintiff can meet the requirements for class certification. As
pled, however, the total amount of compensatory damages, restitution, penalties, punitive

damages, attorneys’ fees, injunctive relief and other monetary relief at issue in this action,



CASE 0:20-cv-02463 Doc. 1 Filed 12/03/20 Page 9 of 11

on an aggregate, class-wide basis, would exceed CAFA’s $5 million jurisdictional
minimum.

32.  Indeed, since 2014, more than 600 different individuals with residential
shipping and billing addresses in Minnesota have purchased the Product. (See Licari
Decl. 1 4.)

33. As discussed above, one of Plaintiff’s demands for relief seeks money
damages, which, according to Plaintiff’s allegations would include her lost income.
(Exhibit A, Complaint at p. 19, Prayer For Relief.) While TLC disputes Plaintiff’s
allegations and disputes that other persons lost their employment as a result of any
conduct by TLC, Plaintiff’s allegations in her Complaint presume that the putative class
she seeks to represent sustained damages similar to or the same as the damages for which
Plaintiff claims. As set forth above, the average annual income for employees in
Minnesota is $57,000. Because the putative class arguably consists of more than 600
people, the potential relief Plaintiff seeks on behalf of putative class members (who
Plaintiff alleges are similarly situated) exceeds CAFA’s $5 million jurisdictional limit.

34.  Accordingly, because all of the requirements of CAFA are met, TLC is
entitled to remove this action to the United States District Court for the District of
Minnesota for this additional and separate reason.

RESERVATION OF RIGHTS AND DEFENSES

35.  No admission of fact, law, liability or damages is intended by this Notice of

Removal, and all defenses, affirmative defenses, objections, and motions hereby are



CASE 0:20-cv-02463 Doc. 1 Filed 12/03/20 Page 10 of 11

reserved. TLC does not waive, and expressly reserves, all rights, including but not limited
to, the rights to challenge: (a) Plaintiff’s standing, pursuant to Rule 12(b)(1); (b) whether
Plaintiff has stated a claim upon which relief may be granted, pursuant to Rule 12(b)(6);
and (c) the propriety of class certification pursuant to Rule 23.

36. If any question arises as to the propriety of the removal of this action, TLC
requests the opportunity to brief any disputed issues and to present oral argument in
support of its position that this case is properly removable.

WHEREFORE, TLC respectfully removes this action from Minnesota District
Court, Fourth Judicial District, Hennepin County, to the United States District Court for

the District of Minnesota.

Dated this 3rd day of December, 2020. Respectfully submitted,

/s/ Kristina H. Kaluza

Kristina H. Kaluza (#0390899)
DYKEMA GOSSETT PLLC
4000 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Phone: (612) 486-1520
kkaluza@dykema.com

-and -

Lauri A. Mazzuchetti

(pro hac vice to be submitted)
Glenn T. Graham

(pro hac vice to be submitted)
KELLEY DRYE & WARREN LLP
One Jefferson Road

10
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Parsippany, New Jersey 07054
(973) 503-5900
Imazzuchetti@kelleydrye.com
ggraham@Kkelleydrye.com

Attorneys for Defendant
Total Life Changes, LLC

11
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EXHIBIT A
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SUMMONS

State of Minnesota District Court
County of Hennepin Fourth Judicial District
Marilyn Williams, individually Court File Number:
and on behalf of all others similarly Case Type: Civil
situated,

Plaintiff, Summons
Vs.

Total Life Changes, LLC

Defendant.

THIS SUMMONS IS DIRECTED TO: Total Life Changes, LLC

1. YOU ARE BEING SUED. The Plaintiff has started a lawsuit against you. The
Plaintiff's Complaint against you is attached to this summons. Do not throw these papers away.
They are official papers that affect your rights. You must respond to this lawsuit even though it
may not yet be filed with the Court and there may be no court file number on this summons.

2. YOU MUST REPLY WITHIN 20 DAYS TO PROTECT YOUR RIGHTS. You
must give or mail to the person who signed this summons a written response called an Answer
within 20 days of the date on which you received this Summons. You must send a copy of your
Answer to the person who signed this summons located at:

Nichols Kaster, PLLP
4700 IDS Center, 80 S. 8th St.
Minneapolis, MN 55402

3. YOU MUST RESPOND TO EACH CLAIM. The Answer is your written response
to the Plaintiff's Complaint. In your Answer you must state whether you agree or disagree with
each paragraph of the Complaint. If you believe the Plaintiff should not be given everything
asked for in the Complaint, you must say so in your Answer.

4. YOU WILL LOSE YOUR CASE IF YOU DO NOT SEND A WRITTEN
RESPONSE TO THE COMPLAINT TO THE PERSON WHO SIGNED THIS
SUMMUONS. If you do not Answer within 20 days, you will lose this case. You will not get to
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tell your side of the story, and the Court may decide against you and award the Plaintiff
everything asked for in the Complaint. If you do not want to contest the claims stated in the
Complaint, you do not need to respond. A default judgment can then be entered against you for
the relief requested in the Complaint.

5. LEGAL ASSISTANCE. You may wish to get legal help from a lawyer. If you do not
have a lawyer, the Court Administrator may have information about places where you can get
legal assistance. Even if you cannot get legal help, you must still provide a written Answer to
protect your rights or you may lose the case.

6. ALTERNATIVE DISPUTE RESOLUTION. The parties may agree to or be
ordered to participate in an alternative dispute resolution process under Rule 114 of the
Minnesota General Rules of Practice. You must still send your written response to the Complaint
even if you expect to use alternative means of resolving this dispute.

Dated: November 5, 2020 NICHOLS KASTER, PLLP

Jltt b 7Y~

Matthew H. Morgan, Bar No. 304657
Chloe A. Raimey, ar No. 0398257
4700 IDS Center

80 South Eighth Street

Minneapolis, Minnesota 55402

Tel: (612) 256-3200

Fax: (612) 338-4878

morgan@nka.com

craimey@nka.com

ATTORNEYS FOR PLAINTIFF
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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT
CASE TYPE: CIVIL OTHER

‘Marilyn Williams, individually

and on behalf of all others similarly situated, Court File No.
Plaintiff,
V. CLASS ACTION COMPLAINT
(JURY TRIAL DEMANDED)

Total Life Changes, LLC

Defendant.

Plaintiff, Marilyn Williams, on behalf of herself and all others similarly situated, by and
through her undersigned counsel, brings this action for damages and other legal and equitable
relief against Defendant Total Life Changes, LLC. Plaintiff states the following for her claims
against Defendant:

INTRODUCTION

1. Plaintiff files this class action on behalf of herself and the Proposed Class (as
defined below) who were misled into purchasing Defendant’s Raspberry Lemonade Flavor laso
Tea Instant product (“Raspberry Lemonade Instant Tea” or “the Tea”) due to Defendant’s false
and misleading advertising as described herein.

2. Defendant represented (and continues to represent) through product packaging,
product literature, Defendant’s retail website, and statements by Defendant’s representatives, that
Defendant’s Raspberry Lemonade Instant Tea does not contain Tetrahydrocannabinol (“THC”)

when in fact the product does contain THC.
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3. THC is “the primary psychoactive component in marijuana, hashish, and other
preparations derived from cannabis plants.”’

4. Plaintiff and the Proposed Class would not have purchased Defendant’s
Raspberry Lemonade Instant Tea had they known that the representations made by Defendant
regarding the amounts of THC in the product were false, deceptive and/or misleading.

5. Plaintiff saw, read, and relied on Defendant’s representations regarding the
Raspberry Lemonade Instant Tea’s THC levels, and ultimately decided to purchase the Tea.

6. After purchasing and consuming the Tea, Plaintiff failed her employer drug test
and was terminated after the test came back positive for THC.

7. Defendant’s representations that its Raspberry Lemonade Instant Tea does not

contain THC are false.

8. Plaintiff brings this action to remedy Defendant’s unlawful practices.
PARTIES
9. Plaintiff Marilyn Williams is a natural person presently residing in Alabama.

10. Plaintiff previously resided in Minnesota from June 2, 2019 until September 14,
2020. From April 25, 2020, until September 14, 2020, Plaintiff resided in Plymouth, Minnesota,
which is located in Hennepin County. It was during Plaintiff’s residency in Plymouth that she
purchased and was injured by Defendant’s product as further described below.

11.  Defendant Total Life Changes, LLC, is a Michigan limited liability company with
a registered mailing address of 6094 Corporate Drive, Fair Haven, Michigan.

12. Jack Fallon is Defendant’s sole member.

! THC, Dictionary.com, https://www.dictionary.com/browse/thc (last visited on October 23, 2020).
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JURISDICTION AND VENUE

13.  This Court has subject matter jurisdiction pursuant to Minn. Stat. § 484.01.

14.  This Court has jurisdiction over Defendant pursuant to Minn. Stat. § 543.19
because Defendant transacts business within this state and has caused injury within this state.

15.  Venue is proper in this Court because a substantial part of the events at issue in
this lawsuit took place in Plymouth, Minnesota, which is located in Hennepin County and the
Fourth Judicial District.

FACTUAL ALLEGATIONS

Defendant’s Background

16.  Defendant is a top 100 global direct selling company.”

17.  Defendant develops, markets, distributes, and/or sells products including
vitamins, weight loss supplements, teas, essential oils, and skin care products.’

18.  According to Defendant’s website, over 2,500,000 people have used their
products.*

19. Defendant serves customers worldwide, including customers in the state of
Minnesota.

20.  Defendant sells products through its retail website and through its business
representatives called “Life Changers.”

21. A “Life Changer” sells Defendant’s products to new retail customers while

earning a fifty-percent retail bonus on each product sold.®

2 Total Life Changes, Become A Member, https://retail.totallifechanges.com/692555 1 /enrollment (last
visited on October 23, 2020).

3 Total Life Changes, About TLC, https://totallifechanges.com/about-us/ (last visited on October 23,
2020).

4 Iii

5 Total Life Changes, Become A Member, supra atn.2.
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22.  Life Changers may achieve various rank levels including: Affiliate, Associate,
Apprentice, Director, Rising Star, Executive Director, Regional Director, National Director,
Global Director, Ambassador, and Executive Ambassador.

23.  In order to apply to be a Life Changer, one must agree to and execute an
agreement with Defendant containing specific terms and conditions.”

24.  Defendant generates a monthly report called a “Downline Activity Report” that
contains the identities of Life Changers as well as the customers, sales information, and
enrollment activity of each Life Changer’s marketing organization.®

25.  Defendant maintains that the Downline Activity Reports and the information
contained therein are owned exclusively by TLC.”

26.  Defendant’s Life Changers act as agents of Defendant.

27.  During the times and places at issue in this complaint, Life Changers were acting
(and continue to act) on behalf of Defendant.

Defendant’s Prior Issues with Product Quality

28. Defendant received a warning letter from the Federal Trade Commission (“FTC”)
on or about April 24, 2020, regarding in part social media posts made by Defendant’s “business
participants or representatives that unlawfully advertise that certain products treat or prevent

Coronavirus Disease 2019 (COVID-19)[.]""°

1d.

7 Total Life Changes, United States Policies and Procedures (July 2019),
https:/totallifechanges.com/wp-content/uploads/2019/09/TLC_TC PP_ENGLISH.pdf (last visited on
October 23, 2020).

8 See id. at Sections 6, 15.

? 1d. at Section 6.1.

' Federal Trade Commission, Warning Letter to Total Life Changes, LLC,
https://www.ftc.gov/enforcement/warning-letters/warning-letter-total-life-changes-lic (last visited on
October 23, 2020).
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