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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

RICHARD WIATREK Individually and
on Behalf of all Others Stmilarly Situated,

Plaintiff,
Civil Action No. 5:17-cv-00772
V.

FLOWERS FOODS, INC. and
FLOWERS BAKING CO. OF
SAN ANTONIO, LLC,

Defendants.

LoD OO LOn LR WO LoD U OOD WO WO WO LOn WOn

JOINT MOTION FOR APPROVAL OF FLSA SETTLEMENT

Following. extensive negotiations between the parties and their counsel, Plaintiffs,
individually and on behalf of the remaining opt-in Plaintiffs who joined this lawsuit!, and
Defendants Flowers Foods, Inc. (“Flowers Foods™) and Flowers Baking Co. of San Antonio,
LLC (“FBC of San Antonio™) (collectively “the Parties™) reached a proposed settlement in the
above-captioned case. The Parties respectfully request‘that the Court approve their proposed
settlement of Plaintiffs® Fair Labor Standards Act (“FLSA”) claims seeking alleged overtime
compensation and dismiss this case with prejudice. As detailed below, the Court should grant the
Parties’ Motion because this settlement is a fair, adequate, and reasonable resolution of the
Parties’ hona fide dispute as to liability and alleged damages under the FLSA. Additionally,
Plaintiffs also seek an award of attorneys’ fees and costs. Defendants do not oppose these

requests.

! Following the Court’s Order of June 16, 2018, there are eleven (11) Plaintiffs remaining in this case: John Michael
Albert, Kevin Dentherage, Argelio Garcia, Jerman Garcia, Lance Kelly Johnson, Christopher Lacey, Jorge
Humberto Lopez, Paul Ishmael Munos, Juan Valenti Pena, Rolando Verastegui, Richard Wiatrek. See Dkt. No. 56 at
p. 16. The Court decertified the case and now it remains a multi-plaintiff action only.
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BACKGROUND

L Relevant procedural and factual historv

On August 15, 2016, the named Plaintiffs, individually and on behalf of all other
“similarly-situated” individuals, filed an FLSA collective action lawsuit against two
Defendants: Flowers Foods and FBC of San Antonio. Flowers Foods is the parent company of
numerous operating subsidiaries throughout the country, each of which is organized as a
separate legal entity and responsible for its own day-to-day operations. FBC of San Antonio is
one such subsidiary.

Plaintiffs assert that they and other “similarly-situated” distributors have been
misclassified as independent contractors. (Compl., Dkt. No. 1 1 4, 46, 49.) They seek overtime
on behalf of themselves and these other distributors. (See id Y 50-57.) Currently, there are
eleven (11) Plaintiffs total, including the Named Plaintiffs and Opt-In Plaintiffs.

Defendants strongly dispute these allegations and assert that Plaintiffs’ claims fail for at
least three separate, independently-sufficient reasons. First, D;afendants contend that Plaintiffs
have been properly . classified as independent contractors. Second, Defendants contend even if
Plaintiffs were employees, which is denied, they are otherwise exempt from the FLSA overtime
provisions under the Motor Carrier Act (“MCA”) exemption. 29 U.S.C. §213(b)(1). Third,
Defendants contend even if Plaitiffs were employees, which is deniéd, they are also exempt
under the FLSA’s “outside sales” exemption. 29 U.S.C. §213(b)(1). In short, Defendants
strongly contested these claims, and Plaintiffs faced a number of hurdles in this lawsuit.

On November 22, 2017, Plaintiffs moved for conditional certification and sought notice
(Dkt. No. 12). Plaintiffs filed a Corrected Motion for Conditional Certification on November 27,

2017 (Dkt. No. 13). On November 30, 2017, in their opposition to this Motion, Defendants
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contended that conditional certification was not appropriate (Dkt. No. 15). The Court granted
Plaintiffs® Corrected Motion for Conditional Certification on February 5, 2018 (Dkt. No. 18).
However, by Order entered on June 16, 2018, the Court “decertified the [FLSA] class™ that it had
previously conditionally certified. See Dkt No.56 at p. 16. The Court also allowed Plaintiffs to
amend their Complaint to assert various state law claims on an individual basis.

During the almost-one-year that this case has been pending, the parties have litigated
extensively, including engaging in voluminous written discovery, filing of multiple motions and
briefs, and attending hearings before the Court.

II. Terms of the proposed settlement

A. Settlement amount and allocation

The agreed-to settlement amount is $§201,500.00, inclusive of attorneys’ fees. From this
amount, counsel for Plaintiffs seek an award of $152,000.00 as attorneys’ fees and costs. If
approved, this would allow the 11 Plaintiffs to receive a collective award of $49,500.00. If
approved, the 11 Plaintiffs will receive an award based on the length of time they owned and
_ operated a distributorship, among other factors, averaging $4,500 each.

B. Release of claims

In exchange, the Named Plaintiffs and the Opt-In Plaintiffs have agreed to dismiss this
case, with prejudice. They have also agreed to waive and release the Defendants from all
claims under the FLSA and state law that were or could have been asserted in this matter up to
the period the Setflement Agreement is executed. Additionally, Named Plaintiffs, on behalf of
themselves only, have agreed to release Defendants from any type of employment claim or
other claim pertaiming to or related to their distributorships, including but not limited to any

retaliation claims they advanced on behalf of themselves.
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C. Other Non-Monetary Terms

The Settlement also contains various other terms designed to strengthen the
Independent Contractor model moving forward, such as the implementation of a Distributor
Advocate and Distributor Review Panel, as more fully outlined in Exhibits [ and 2 to the
Settlement Agreement attached hereto as Exhibit A. The Distributor Advocate will be
responsible for addressing Distributor issues that cannot be resolved on the local level. The
Distributor Advocate will represent Distributors’ interests and seek to resolve outstanding
issues with bakery management and the Distributor. The Distributor Review Panel is an
internal dispute resolution process whereby an independent distributor may appeal to an
internal review panel for resolution of contract-related disputes. Finally, under the Settlement,
all current distributor Plaintiffs will sign an Amendment to their Distributor Agreements, in the
form attached as Exhibit 3 to the Settlement Agreement, containing, among other provisions, an
arbitration proyision with a class action waiver under which the distributor may recover the
same types of damages available in Court and the Company agrees to pay for all costs and fees
typically associated with arbitration.

ARGUMENT

The Parties have reached a Settlement Agreement. The settlement fairly and reasonably

resolves the Parties’ claims and defenses, was negotiated at arms’-length between counsel for all

parties, and the Court should enter an order approving the settlement accordingly.




Case 5:17-cv-00772-XR Document 61 Filed 08/30/18 Page 5 of 13

I The proposed settlement appropriately resolves the parties’ claims and defenses.

A. Standard for approval of settlement of FLSA collective actions

In the context of a private lawsuit brought under Section 216(b), a plaintiff may settle and
release FLSA claims against a company if the parties present the district court with a proposed
settlement, and the district court enters a stipulated judgment approving the fairness of the
settlement. Lynn’s Food Stores, Inc. v. United States, 679 F.2d 1350, 1353 (11th Cir. 1982).

In reviewing a settlement of a private FLLSA claim, the court must scrutinize the proposed
settlement for fairness and determine whether the settlement is a “fair and reasonable resolution
of a bona fide dispute over FLSA provisions.” Lynr's Food Stores, Inc., 679 F.2d at 1355; see
also Alaniz v. Maxum Petroleum Operating Company, Inc., 2016 WL 6462206 (W.D. Tex. Oct.
31, 2016);, Simmons v. M&this Tire & Auto Serv., Inc., No. 13-2875, 2015 WL 5008220, at *1
(W.D. Tenn. Aug. 20, 2015).> When it appears that a setilement “reflect[s] a reasonable
compromise over issues, such as FLSA coverage or computation of back wages[] that are
actually in dispute,” the Court should “approve the settlement in order to promote the policy of
encouraging settlement of litigation.” Lynn's Food Stores, 679 F.2d at 1354. Additionally, a
court presiding over an FLSA suit “shall, in addition to any judgment awarded to the plaintiff or
plaintiffs, allow a reasonable éttorney’s fee to be paid by the defendant, and costs of the action.”
29 U.S.C. § 216(Db).

B. A bona fide dispute exists over liability and damages.

In reviewing the settlement of a plaintiff®s FLSA claims, the district court must “‘ensure
that the parties are not, via settlement of [the] claims, negotiating around the clear FLSA

requirements of compensation for all hours worked, minimum wages, maximum hours, and

2 But see is Martin v. Spring Break '83 Productions, L.L.C., 688 F.3d 247(5th Cir. 2012).
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overtime.”” Rotuna v. W. Customer Memt. Grp. LLC, No. 09-1608, 2010 WL 2490989 (N.D.
Ohio June 15, 2010). The existence of a bona fide dispute serves as a guarantee that the parties
have not manipulated the settlement process to permit the employer to avoid its obligations under
the FLSA. Id; Ochs v. Modern Design, Inc., No. 14-635, 2014 WL 4983674, at *2 (N.D. Ohio
Oct. 6, 2014).

A bona fide dispute exists in this case. Plaintiffs claim that they were misclassified as
independent contractors and further contend that they are entitled to overtime under the FLSA
and various damages under state law. Defendants specifically deny these claims and further deny
that Plaintiffs are owed any overtime under the FLLSA or state law. Defendants contend they have
three avenues for success in this case—i.e., Plaintiffs are not entitled to overtime because they
are independent contractors, and, assuming Plaintiffs are employees, which is denied, they are
otherwise exempt under the MCA and outside sales exemptions. Defendants also have
significant defenses to the state law claims asserted herein. All parties faced litigation risks in
this case.

On top of the exemption-liability issue, the Parties also had opposing views on other
damages components such as: (1) how to calculate damages (7.e. time and a half versus half-time
damages), (2) whether liquidated damages were available; and (3) whether a two-year or three-
year limitations period applied. Defendants claim to have héd a good faith basis for believing
that the distributors were independent contractors or otherwise exempt from the FLSA,
particularly because the independent-contractor classification had survived legal scrutiny before.
Moreover, Defendants argue that some of the distributors involved in this settlement only have
timely claims if Plaintiffs succeed in showing a willful violation of the FLSA, which would

render the three-year statute of limitations applicable. If a violation is not willful, the limitations




Case 5:17-cv-00772-XR Document 61 Filed 08/30/18 Page 7 of 13

period is only two years. See id Defendants believe Plaintiffs face a significant risk that only the
two vear limitations period would apply and that some of the Plaintiffs would be entitled to no
relief whatsoever.

Although all Parties continue to firmly believe in the merits of their respective claims and
defenses, given the time and expense associated with full-blown litigation and discovery, and the
uncertainty of dispositive motion practice and trial, the Parties agree that a compromise is
appropriate at this stage of the litigation. They desire to resolve this case by way of a negotiated
settlement payment by Defendants in exchange for release of glaims by Plaintiffs and dismissal
of this case with prejudice in order to avoid the time and expense inherent in continued litigation.
See Lynn’s Food Stores, Inc., 679 F.2d at 1354 (“Thus, when the parties [to the litigation] submit
a settlement to the court for approval, the settlement is more likely to reflect a reasonable
compromise of disputed issues than a mere waiver of statutory rights brought about by an
employer’s overreaching.”).

C. The settlement is fair and reasonable,

In addition to resolving a bona fide dispute between the Parties, the settlement achieved

is fair and reasonable and should be approved for several reasons.
First, the proposed settlement arises out of an action for alleged unpaid overtime and
other wages brought by Plaintiffs against their alleged “employer.” Each Plaintiff will receive an

individualized recovery based on length of time they owned and operated a distributorship, for

an average of $4,500.00 a person—a fair recovery considering that: (1) Defendants had three -

separate arguments for why the distributors should get no recovery at all, and (2) Defendants

contend that liquidated damages were not available.
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Second, there is no collusion that occurred between counsel. See Schneider v. Goodyear
Tire & Rubber Co., No. 13-2741, 2014 WL 2579637, at *2 (N.D. Ohio June 9, 2015)
(considering the risk of fraud or collusion between the parties in determining whether to approve
an FLSA settlement and concluding that because the parties had engaged in court-supervised
negotiations, there was no such risk). Rather, this settlement was reached as a result of arms-
length negotiations between the Parties.through experienced attorneys.

Third, during the litigation and settlement of this action, Plaintiffs were represented by
counsel expetrienced in handling wage and hour collective actions. Plaintiffs” counsel has the
experience to assess the risks of continued litigation and benefits of settlement and have done so
in this action. Plaintiffs’ counsel has a long-standing multi-jurisdictional practice representing
employees with claims against employers similar to the claims asserted in this case. Defense
counsel is likewise experienced in defending similar claims. Counsel for all Parties have advised
their respective clients regarding the settlement, and they have recommended judicial approval:
the Court should afford those recommendations weight. See Lynn’s Food Stores, Inc., 679 F.2d
at 1354 (recognizing that courts rely on the adversary nature of a litigated FLSA case resulting in
settlement as an indication of fairness).

Fourth, the range of possible recovery in this case was uncertain. As noted above, the
Parties had very divergent positions on damages components such as whether liquidated (double)
damages were appropriate, whether Defendants acted willfully, and whether the fluctuating
workweek overtime calculation method applied, and whether Defendants were entitled to any
offset, in addition to the exemption Hability issue.

Fifth, the proceedings have advanced to a stage sufficient to permit the Parties and their

experienced counsel to collect, obtain, and review evidence, evaluate their claims and defenses,
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understand the scope of potential damages, and engage in negotiations with the mutual
understanding that continuing toward additional formal discovery and completing dispositive
motion practice (including decertification) would be a difficult, | costly, and uncertain
undertaking.

Sixth, the complexitjf, expense, and likely duration of the litigation should a settlement
not have been reached weighs heavily in favor of finding that this settlement is fair énd
reasonable. Without question, if the case had not settled, the Parties would have spent significant
time and resources completing written and deposition discovery, including depositions of the
Named Plaintiffs, various opt-in plaintiffs, and Defendants’ upper management witnesses.
Similarly, if this case had not settled, the Parties would have spent significant time briefing
decertification and drafting a dispositive motions: both Parties would have sought summary
judgment on Defendants’ exemption defenses and potentially some of the damages issues (i.e.
liquidated damages, willfulness, and damages calculations). After the resolution of these issues,
the Parties may have faced the prospect of an expensive, lengthy jury trial as well as likely
appeals and post-trial motions. Rather than take this path, the Parties directed their efforts toward
an early, informed, efficient resolution of Plaintiffs® claims. While a number of issues remain
unresolved in this litigation, preparation for the various negotiation sessions enabled counsel to
assess the respective strengths and weaknesses of their case and reach the conclusion that
settlement is in the Parties’ best interests. The settlement eliminates the inherent risks both sides
would bear if this case were to continue. Under these circumstances, the settlement is fair_,

reasonable, and adequate for Plaintiffs, and the Court should approve it.
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11. Plaintiffs’ counsel’s requested attorneys’ fees and costs are reasonable and should
be fully awarded.

As set forth in the Affidavit of Alfonso Kennard attached as Exhibit B, the proposed
award of attorneys’ fees and expenses is fair, reasonable, and should be approved. In the Fifth
Circuit, the lodestar method is used to analyze fee applications. Saizan v. Delta Concrete Prods.
Co., 448 F.3d 795, 799 (5th Cir. 2006). Under the lodestar method, “the number of hours
reasonably spent on the case [is multiplied] by an appropriate hourly rate in the community for
such work.” Id The reasonable hourly rate is based on “the prevailing market rate for similar
services by similarly trained and experienced lawyers in the relevant legal community...”
Villegas v. Regions Bank, No. CIV.A. H-11-904, 2013 WL 76719, at *3 (5.D. Tex. Jan. 4, 2013j
(citing Tollett v. City of Kemah, 285 F.3d 357, 368 (5th Cir. 2002)). Applicants for fees bear the
burden of demonstrating the hours they have billed are reasonable, and thus are charged with
“properly documenting the hours spent and [submitting] competent evidence of those hours.”
Rouse v. Target Corp., 181 F. Supp. 3d 379, 387 (S.D. Tex. 2016) (citing Hensley v. Eckerhart,
461 U.S. 424, 433, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983)), see also Prater v. Commerce Equilies
Mgmt. Co., No. CIV.A. H-07-2349, 2008 WL 5140045, at ";3 (S.D. Tex. Dec. 8, EObS).

After applying the lodestar analysis, courts evaluate the “factors set out in Johnson v.
Georgia Highway Express, Inc., 488 I.2d 714, 717-19 (5th Cir. 1974)” to determine whether an
upward or downward adjustment is appropriate. Roussel v. Brinker Int'l, Inc., No. CIV.A.H-05-
3733, 2010 WL 1881898, at *.3 (S.D. Tex. Jan. 13, 2010) (Ellison, L), aff'd sub nom. Roussel v.
Brinker Int'l, Inc., 441 F App'x 222 (5th Cir. 20 1.1). The Johnson factors are: (1) the time and
labor required; (2) the novelty and difficulty of the question; (3) the skill requisite to perform the
legal service; (4) the preclusion of other employment by the .attomey due to the acceptance of the

case; (5) the customary fee; (6) whether the fee is fixed or contingent; (7) time limitations
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imposed by the client or the circumstances; (8) the amount involved and the results obtained; (9)
the experience, reputation, and ability of the attorneys; (10) the “undesirabﬂity” of the case; (11)
the nature and length of the professional relationship with the client; and (12) awards in similar
cases. Roussel, 2010 WL 1881898, at *3 n.1 (citing Johnson, 488 F.2d at 717-19). The core issue
that both the lodestar method and the Johmson factors are designed to address is “the
reasonableness of [the applicant’s] fee request at the time the work was performed.” Roussel,
2010 WL 1881898, at *6.

In this case, the proposed attorney fee aﬁd cost award of $152,000.00 is appropriate under
the loadstar method and when the Johnson factors are applied. As evidenced by the declaration
of counsel, Plaintiffs> attorneys’ fees and costs exceed the $152,000.00 that has been requested.?
The declarations set forth the hourly rates claimed by counsel for Plaintiffs, the hours billed, the
expenses incurred, all of which Plaintiffs contend were reasonable and necessary for a case of
this nature.

This case has been actively litigated, including through extensive written discovery and
. document production, numerous contested motions, and attendance at hearings before the Court..
Accordingly, Plaintiffs contend—and Defendants have not challenged that the attorneys’ fees

award reached as part of this settlement is fair and reasonable.

CONCLUSION

This FLSA collective action settlement is a product of an arms-length negotiation

between counsel, which resolves a bona fide dispute over overtime and minimum wages. The

* While the attorneys’ fees exceed the recovery for the Plaintiffs and Opt-in Plaintiffs here, this is not dispositive in
light of the significant variables impacting whether Plaintiffs were entitled to any damages at all discussed more
fully above. Further, the Fifth Circuit has recognized that “while a low damages award is one factor which a district
court may consider in setting the amount of attorneys’ fees, this factor alone should not lead the district court to
reduce a fee award.” Hollowell v. Orleans Reg’l Hosp., LLC, 217 F.3d 379, 392 (5th Cir. 2000). See also Singer v.
City of Waco, Tex., 324 F.3d 813, 829-830 (5th Cir. 2003) (refusing to lower attorneys’ fees award in light of low
recovery because of the “strong presumption: that the lodestar award is reasonable).

11
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settlement is fair and reasonable and provides Plaintiffs with significant monetary relief.
Accordingly, the Parties jointly and respectfully request that this Court approve the Parties’
settlement agreement and the distribution of the settlement amount to Plaintiffs in full as
described above. Further, Plaintiffs’ Counsel requests that this Court award as reasonable the
attorneys’ fees and litigation costs in the amount requested. Finally the Parties jointly request
that this action be dismissed with prejudice.

Respectfully submitted,

/s/ Alfonso Kennard, Jr.

Alfonso Kennard, Jr.

Kennard Richard, P.C.

2603 Augusta Drive, 14th Floor

Houston, Texas 77057
ATTORNEYS FOR PLAINTIFFES

78/ Michael D. Mitchell

Michael D. Mitchell

State Bar No. 00784615

michael. mitchell{@ogletree.com

Stephen E. Hart

State Bar No. 00793911
Stephen.hart(@ogletree.com

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
300 Dallas Street, Suite 3000

Houston, Texas 77002-4709

(713) 655-5756 (Phone)

(713) 655-0020 (Fax)

ATTORNEYS FOR DEFENDANTS
FLOWERS FOODS, INC. and FLOWERS
BAKING CO. OF SAN ANTONIO, L1.C

12
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CERTIFICATE OF SERVICE

I hereby certify that on this 30% day of August, 2018, I electronically filed the foregoing
with the Clerk of the Court using the CM/ECF system, thereby providing a copy of same to
Plaintiff’s counsel.

Alfonso Kennard, Jr.

Kennard Richard, P.C.

2603 Augusta Drive, 14th Floor
Houston, Texas 77057
ATTORNEY FOR PLAINTIFFS

/s/ Michael D, Mitchell
Michael D. Mitchell
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EXHIBIT A
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FIRST AMENDED CONFIDENTIAL RELEASE AND SETTLEMENT AGREEMENT

This First Amended Confidential Release and Seftlement Agreement (“Settlement
Agreement™) is entered into by and between Named Plaintiffs Richard Wiatrek, John Michael
Albert, Kevin Dentherage, Argelio Gareia, Jerman Garcia, Lance Kelly Johnson, Christopher
Lacey, Jorge Humberto Lopez, Paul Ishrael Munos, Juan Valenti Pena and Rolando Verastegui
for themselves individually and on behalf of their respective business entities, if any (collectively
“Plaintiffs™), as well as their spouse (if any), beneficiaries, heirs, administrators, executors,
assigns, agents and representatives, on the one hand, and Flowers Baking Co. of San Antonio, LLC
(“Flowers/San Antonio™) and Flowers Foods, Ine. (“Flowers Foods”) (collectively, the *Parties™)
on the other, Plaintiffs, Flowers Foods and Flowers/San Antonio shail be referred to collectively
herein as “the Parties,”

WHEREAS, the Parties desire to compromise and settle the claim pending in the United
States District Court for the Western District of Texas, Richard Wiatrek, et al. v. Flowers Baking
Co. of San Antonio, LLC, ef al, 5:17-cv-00772, and any other issues or disputes between them, in
a comprehensive manner pursuant to the terms of this Settlement Agreement;

WHEREAS, the original Confidential Release and Settlement Agreement entered between
the parties contained a few minor mistakes relating to the amounts that individual Plaintiffs are
receiving out of the total settlement funds paid, which prompted the parties to enter into this First
Amended Confidential Release and Settiement Agreement to correct those minor mistakes;

NOW, THEREFORE, for and in consideration of the above and the additional covenants
and agreements set forth herein, the Parties expressly agree as follows:

L TERMS OF SETTLEMENT

A, Non-Monetary Consideration. Flowers/San Antonio hereby agrees to the
following non-monetary terms:

1. Flowets will implement a Distributor Advocate position. The individual holding this
position has a reporting line independent of local bakery operations and reports fo the Chief
Compliance Officer. The Distributor Advocate will be responsible for addressing disttibutor issues
that cannot be resolved at the local level, The Distributor Advocate will represent distributor interests
and seek to resolve outstanding issues with bakery management and the distributor, A document
outlining the Distributor Advocate position is attached to this Settlement Agreement as Exhibit 1.
Flowers/Houston retaing the right to modify the Distributor Advocate position described in Exhibit 1.

o2, Flowers will implement a Distributor Review Panel. The Distributor Review Panel is
an internal dispute resolution process whereby an independent distributor may appeal to an internal
review panel for resolution of contract-telated disputes, such as whether a breach of contract notice was
properly issued, whether the distributor failed to comply with good industry practice, and the like, The
Panel will analyze the dispute between the distributor and the bakery and render a decision based on
its findings. The Panel will be composed of three (3) distributors who are not from ‘the complainant-
distributor’s warehouse; a sales representative from Flowers who is not involved with overseeing the
‘bakery’s business relationship with the complainant-distributor; and a representative from the corporate

Page 1 of &
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distributor enablement department who has not been involved in advising Flowets on the matter under
review by the Panel. A doctiment describing the Distributor Review Panel is attached to this Settlenient
Agreement as Exhibit 2, Flowers/Houston retains the right to modify the Distributor Review Panel
described in Exhibit 2,

3. Each Plaintiff whe is a current distributor will execute an Amendment to his, her
or its existing Distributor Agreement which will incorporate an Arbitration Agreement in the form
attached to this Setflement Agreement as Exhibit 3. For any Plaintiff who is a current distributot,
signing the Amendment will be a condition of participating in this seftlement and receiving his/her
applicable settlement payment. Any portion of the settlement payment allocated to a current
distributor Plaintiff who does not execute the Amendment shall revert to Flowers/Houston.

B. Motion for Approval of Settlement and Dismissal with Prejudice, Within threc
(3) business days of the Parties’ execution of this Settlement Agreement, the Parties will file a Joint
Motion for Approval of Settlement and Dismissal with Prejudice, requesting that the Court approve
the setilement of these FL.SA and state law claims and dismiss Plaintiffs' claims with prejudice. The
Court shall retain jurisdiction to enforce the terms of the settlement. In the event this Settlement
Agreement is not finally approved by the Court, this Settlement Agreement will no longer have any
effect, the settlement payment shall rernain property of Flowers/San Anfonio, and the Parties'
litigation positions will revert to the status quo ante before execution of this Settlement Agreement
with no waiver, in any way, of their claims or defenses in this Action, including, but not limited to,
defenses to the merits of Plaintiffs' claims and to collective action treatment.

C. Payment By Flowers/San Anfonio. Provided Plaintiffs have delivered to
Ogletree, Deakins, Nash, Smoak & Stewart, P.C., attn.: Michael D. Mitchell, One Allen Center,
Suite 3000, 500 Dallas Street, Houston, TX 77002-4709, counsel for Flowers/San Antonio
(“Flowers’ Counsel”) the following items: '

1. a cbmpleted IRS Form W-9 and wire instructions for Plaintiffs’ counsel;
2. fully executed copies of this Settlement Agreement, executed by Named Plaintiffs;

3, signed Amendments to the current Distributor Agreement with the Arbitration
Agreement in the form of Exhibit 3 for all current disiributor Plaintiffs; and

4, provided the Court has approved the Parties' Joint Motion for Approval of Settlement
and Dismissal with Prejudice, Flowers/San Antonio will provide a payment via electronic funds in
the amount of One Hundred Fifty-Two Thousand Dollars ($152,060), payable to Plaintiffs' counsel,
issued on a Form 1099, which shall represent payment for fees, costs, and expenses incurred by
Plaintiffs” counsel in the Wiafrek Action, Flowers/San Antonio separately will, either directly or
through a third-party Claims Administrator, cause the 11 Plaintiffs to be paid the specific individual
amounts set forth on Exhibit 4 to this Settlement Agreement (which identifies each Plaintiff by
name), less any legally-required withholdings. In total, the gross total amount paid to ali 11 Plaintiffs
combined, equals Forty-Nine Thousand Dollars and Five Hundred Dollars ($49,500), before any
legally-required withholdings. The total amount that Flowers/San Antonio will cause to be paid to
Plaintiffs and Plaintiffs’ Counsel pursuant to this Settlement Agreement is Two Hundred One
Thousand and Five Hundred Dolfars ($201,500), Flowers/San Antonio shall cause such payments
to be made within ten (10) business days of the date the Court approves the Parties’ Joint Motion
for Approval of Settlement and Dismissal with Prejudice.

Page2 of 9
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D, Approval for Paynient of Attorneys’ Fees and Costs. Plaintiffs’ counsel will seel,
and Flowers/San Antonio and Flowers Foods will not oppose, approval of their $152,000 in requested
attorneys’ fees and costs in the Joint Motion for Approval of Settlement and Dismissal with Prejudice.
Except for this payment, each party shall be responsible for payment of their own attotneys” fees and
costs,

E. Taxes and Indemnification. For tax reporting purposes, Flowers/San Antonio, or
as applicable the Claims Administrator, shall report all settlement payments made to Plaintiffs as
statutory employee earnings on a Form W-2 for statutory employees, which represents payment
for alleged overtime due under the FLSA. Plaintiffs will be responsible for reporting such amounts
on their tax returns as applicable and paying any applicable taxes on such amounts. Plaintiffs
agree to indemnify and hold Flowers/San Antonio and Flowers Foods harmless from any and all
liability that may result from, or arise in connection with, their faifure to file and pay such taxes
on any amounts received pursuant to this settlement except that Flowers Foods and Flowers/San
Antonio, or as applicable the Claims Administrator, shall be responsible for the employer portion
of any payroll taxes.

F. Confidentiality, Plaintiffs agree, except as provided below, as may be compelled
by a court order or subpoena, as required for purposes of Court approval, or as otherwise required
urder force of law, to maintain in strict confidence the negotiation of this Setflement Agreement,
the contents and terms of this Settlement Agreement and accorpanying Releases, the consideration
for this Setflement Agreement (including intimating, in any way, the amount of consideration
provided) (hereinafter referred to as “Settlement Information™), to any person, agency, business,
organization, or other entity (including, but not Hmited to, any other current or former Distributor
with Flowers/San Antonio or other subsidiary, or any other employee of Flowers/San Antfonio,
Flowers Foods, or other Flowers’ subsidiary). Plaintiffs hereby warrant that they have not made any
suck disclosure to date, Plaintiffs agree to take every reasonable precaution to prevent disclosure of
any Settlement Information to third parties, and each agrees that there will be no publicity, directly
or indirectly, in any form, concerning any Settlement Information.

G.  Permitted Disclosare, Notwithstanding the above, the Parties agree that nothing in

this Settlement Agreement shall prohibit them from discussing the exisience and terms of this-

Settlement Agreement with his spouse, or a tax, legal or financial advisor, provided that before
disclosing the ferms of this Settlement Agreement, Plaintiffs advise such persons or entities that the
terms of this Seitlement Agreement are confidential and, further, that the disclosure of such terms is
prohibited. Further, Plaintiffs and Plaintiffs’ Counsel acknowledge that nothing in this Settlement
Agreement prohibits Plaintiffs from cooperating with the EEOC or any other state or local fair
employment practices agency and that the terms of the settlement generally must be disclosed to the
Court in connection with approval of the setflement, This provision also does not prohibit Plaintiffs
from reporting possible violations of federal or state law or regulation to any governmental entity,
including but not limited to the Department of Justice and the Securities and Exchange Commission,
or from making any other disclosures protected under applicable whistleblower provisions of federal
or state faw or regulations, Finally, this provision does not prohibit Plaintiffs from discussing the
implementation of the Distributor Advocate and/or Distributor Review Panel Process, Plaintiffs may
further state that the Actions have been reésolved to the mutual satisfaction of the Parties, and their
doing so or having doné so will not violate this Agreement,

H. Compelled Diselosure, In the event that Plaintiffs or Plaintiffs’ Counsel are
presented with a court order, subpoena, or other legal instrument that demands the disclosure of any
Seftlement Information, Plaintiffs or Plaintiffs’ Counsel will: (a) immediately notify Flowers’
Counsel of the demand for disclosure and provide Flowers’ Counsel with all matetial information
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pertaining to such demand; (b) if permissible under the terms of the court order, subpoena or other
legal instrument, refrain from disclosing the Seftlement Information uatil after Flowers® Counsel
has been notified of the derand; and {c) take all steps reasonably necessary to prevent the disclosure
of Settlement Information until such time as Flowers/San Antonio or Flowers Foods has had a
reasonable opportunity to file for a protective order or otherwise protect its inferest in preventing
the disclosure of the Settlement Information in a court of law,

L Liquidated Damages, Plaintiffs acknowledge the paramount importance and unique
value to Flowers Foods and Flowers/San Antonio of the confidentiality provisions in Section LF,
any breach of which cannot reasonably or adequately be calculated or compensated in any action at
law, Therefore, becanse each Named Plaintiff expressly agrees that it would be difficult or impossible
to calculate the damages Flowers Foods or Flowers/San Antonto would suffer if he violates this
Section, which would be substantial, each Named Plaintiff agrees that the appropriate relief for any
breach of these confidentiality provisions includes, in addition to any rights or remedies Flowers
Foods or Flowers/San Antonio may possess, liquidated damages in an amount equal to Two
Thousand Five Hundred Dolars ($2,500.00) against the Named Plaintiffresponsibie for the violation
of this Section, which amount Named Plaintiffs expressly agree is reasonable, as well as immediate
injunctive and/or other equitable relief to prevent any further breach of these confidentiality
provisions, without reinstatement of any claim, right or demand Plaintiffs have settled or released by
and through this Settlement Agreement,

11, RELEASE

A, Mutual Release Of Claims. For and in consideration. of the mutual promises
herein contained, and effective at such time as all payments required by this Agreement have been
made, and by signing below, Plaintiffs do hereby forever and fully release and discharge the
Released Parties (as defined and described in Section T1.A.2, herein), of and from any and all sums
of money, accounts, claims, interests, demands, contracts, actions, debts, controversies,
agreements, damages, losses, and causes of action, whatsoever, of whatever kind or nature, known
or unknown, suspected or unsuspected, which he now owns, haolds, has, or claims to own, hold, or
have, and any future consequences and causes of actions therefor, arising from Plaintiffs’
independent distributor relationship with Flowers Foods, Flowers/San Antonio, or other Flowers’

subsidiary, including, but not limited to, any and all matters alleged or referred to in the Wiatrek

lawsuit, wage and hour claims, claims challenging independent contractor status, or other
misclassification claims or claims premised upon employment status, whether or not they could
have been asserted in the Action. In consideration of Plaintiffs’ release of claims against the
Released Parties, Flowers Foods and Flowers/San Antonio hereby generally release Plaintiffs and
their attorneys and agents from any and all claims, complaints, or labilities, including attorneys’
fees and costs, whether known or unknown, which Flowers Foods or Flowers/San Antonio ever
had, or may claim to have had, from the beginning of time until the moment Flowers signs this
Settlement Agreement (except as it pertains to normal settlement monies owed by current
distributor Plaintiffs). To induce Flowers Foods and Flowers/San. Antonio to release and waive all
claims it may have against Plaintiffs, each Plaintiff represents that he has no knowledge of any
basis for any claims that Flowers could bring against him. The Parties agree that the checks
presented to the Opt-In Plaintiffs will contain release language whereby, by cashing or depositing
the checks, each Opt-In Plaintiff agtees to waive all FLSA and/or wage and hour claims that were
ot could have been asserted against Flowers Foods, Flowers/San Antonio, Flowers Foods or other
Flowers’ entity.
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By way of example only (and without limitation), the Claims released herein include: all
claims under the Fair Labor Standards Act (“FLSA™), Title VII of the Civil Rights Act of 1564,
42 1.8.C. §2000e et seq., the Civil Rights Act of 1871, 42 U.S.C. §1981, the Civil Rights Act of
1991, 2 U.S.C, §60 et seq., Section 503 and 504 of the Rehabilitation Act 0f 1973, 29 U.S.C. §701
et seq,, the Ameticans with Disabilities Act, 29 U.8.C. §12101 et seq., the Family and Medical
Leave Act, 29 U.8.C. §2601 et seq., the Equal Pay Act, 29 U.S.C, §206(d), the Employee
Retirement Income Security Act, 29 U,S.C. §1001 ¢t seq., any and all claims under Texas law
such as unjust enrichment, quantum meruit and other claims, and Texas common law, all as
amended, all other legally waivable claims under any federal, state or local statute, regulation, or
ordinance, all claims based upon any express or implied contracts, all common Jaw claims now or
hereafior recognized, and all claims for relief, including without limitation, minimum, ovettime
or other wages, refaliation damages, unpaid costs, penalties (including, but not limited to, late
payment penaltics, wage statethent or other record keeping penalties, and meal or rest break
penalties), wage deductions, spread of hours pay, premium pay, liquidated damages, punitive
damages, interest, attorneys’ fees, litigation costs, restitution, and equitable relief.

1. Unknown Claimns, Each Plaintiff understands that he is releasing Claims that he
may not know about, Tt is each Plaintiff’s knowing and voluntary intent to release any unknown
claim, even though he recognizes that someday he might learn that some or all of the facts he
currently believes to be true are untrue, or may discover claims or facts in addition to, or different
from, those which he now knows or believes to exist that, if known or suspected af the time of
executing this Settlement Agreement, may have materiatly affected this Seftlement Agreement,
and even though he might then regret having signed this Release. Nevertheless, each Plaintiff is
assuming that risk, and he agrees that this Release shall remain effective, in all respects, under
any such circumstance, Each Plaintiff expressly waives all rights he might have under any law
that is intended to protect him from waiving unknown claims, Each Plaintiff has had the
opportunity to discuss this with his counsel and understands the significance of doing so.

2. Released Parties. The Released Parties are: (a) Flowers/San Antonio, (b) Flowers
Foods, Inc.; (c) all of Flowers Foods’ and Flowers/San Antonio® current or former parent
companies, subsidiary companies, and/or related, affiliated, or predecessor companies;
partnerships, and/or joint ventures, and, with respect {o each of them, ail of its past, present, and
future emplovees, officers, partners, principals, directors, stockholders, owners, representatives,
assigns, attorneys, agents, insurers, employee benefit programs (and the trustees, administrators,
fiduciaries, and Insurers of such programs), and any other persons acting by, through, under, or
in concert with any of the persons or entities listed in this subsection, and their successors. Said
parties shall be referred to collectively herein as the “Released Parties,”

B Limitations. The Releases contained in Section ILA, above, do not extend to
enforcement of the obligations, terms, and covenants of this Setflement Agreement by either
party. Further, the mutual release of claims shall not affect any rights or claims of the patiies that
may arise after this Settlement Agreement is executed.

ML REPRESENTATIONS AND WARRANTIES
A, Authority. The signatories below tepresent that they are fully authorized to enter

into this Settlement Agreement and to bind the Parties hereto (including all Plaintiffs) to the terms
and conditions hereof.
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B. No_Admission Of Liability, This Settlement Agreement is the resull of a
compromise of disputed claims and shall never at any time for any purpose be considered as an
admission of correctness, liabitity, or responsibility on the part of any party, The Parties agree that
they will never seek to introduce this Settlement Apreement as evidence of an admission of liability
or an admission of any violation of any federal, state or local laws, Plaintiffs further acknowledge
that through this Setilement, neither Flowers Foods nor Flowers/San Antonio will be deemed to
admit or concede that collective action treatment is or was appropriate, or that Plaintiffs’ claims
have any merit, Rather, Flowers Foods and Flowers/San Antonio have denied and continue to deny,
specifically and generally, the claims asserted in the Action and any and all liability or wrongdoing
of any kind whatsoever associated with the facts or claims alleged in thls Action, including that
continued collective action treatment is appropriate.

C. Advice Of Legal Counsel. The advice of legal counsel has been obtained by all
of the Parties prior to the execution of this Settlement Agreement. All of the Parties hereby
execute this Settlement Agreement voluntarily and with full knowledge of its significance and
with the express intention of extinguishing any and all obligations and claims owed by the
Parties to each other arising out of or comnected with the mattets specified herein. All of the
Parties acknowledge that they have been represented by competent, experienced counsel
throughout all negotiations which preceded the execution of this Settlement Agreement, and this
Settlement Agreement is made with the consent and advice of counsel who have jointly prepared
this Settlement Agreement,

D. Non-Assignment Of Claims. Each Plaintiff represents and warrants that no
portion of any claim, right, demand, action, or caunse of action which he has or might have
arising out of the matters referred to herein, nor any portion of any recovery or settlement to
which he might be entitled, has been assigned or transferred to any other person, firm, or
corporation not a party to this Settlement Agreement, in any manner, including by way of
subrogation or operation of law or otherwise. In the event that any claim, demand, ot suit should
be made or instituted against any of the Parties because of any such purported assighment,
subrogation, or transfer, the other party agrees to indemnify and hold harmless the party subject
to such an action against such claim, suit, or demand and to pay and satisfy any such claim,
suit, or demand, including necessary expenses of investigation, actual aftorneys’ fees, and
costs.

E. Adequate Investigation Of Facts. In making and executing this Settlement
Agreement, the Parties have made such investigation of the facts and the law pertaining to the
matters described herein and this Settlement Agreement as they deem necessary, and they do
not rely and have not relied upon any statement or representation, oral or written, made by any
of the other Parties to this Settlement Agreement with regard to any of the facts involved in any
dispute or possible dispute between any of the Parties hereto, or with regard to any of their rights
or asserted rights, or with regard to the advisability of making and exccuting this Settlement
Agreement,

G. Assemption Of Risk Of Mistake, The Parties hereby expressly assume the risk
of any mistake of fact or that the true facts might be other or different from facts now known or
believed to exist, and it is the express intention of the Parties to forever settle, adjust, and
compromise the disputes raised by the Actions without regard to who may or may not have been
correct in their respective understandings of the facts or the laws relating thereto,
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H. Understanding Of Agreement. Each of the Parties has read and understands the
contents of this Settlement Agreement aud if necessary, has had the same translated into
Spanish to ensure the same,

L Binding Upon Agents And Representatives. Each and every term of this
Settlement Agreement shall be binding upon the agents, representatives, insurers, employees,
attorneys, heirs, administrators, executors, successors, and assigns of the respective Parties
hereto and any parent, subsidiary, or affiliated entity of such Parties,

J. Integration. This Settlement Agreement comstitutes the entire agreement
between Plaintiffs, on the one hand, and Flowers, on the other hand, pertaining to the subject
matter hereof, and further constitutes the final, complete, and exclusive expression of the terms
and conditions of their agreement. Any and allf prior agreements, representations, negotiations,
and understandings, oral or written, express or implied, are hereby extinguished and merged
herein,

K.  Cooperation. The Parties hereto agree to exccute any and all other documents
and instroments in writing which may be reasonably necessary or proper to effectuate and carry
out the purposes of this Settlement Agreement.

L. Attorneys’ Fees. In the event that any of the Parties hetreto should bring any
action, suit, or proceeding against any of the other Parties hereto to enforce this Settlement
Agreement, the validity hereof, any of the terms or provisions hercof, or any of the matters
released hereby, or should any of the Parties assert this Settlement Agreement as an affirmative
defense in an action brought by the other party, the prevailing party in such action, suit, or
proceeding shall be entitled to recover from the other such party reasonable attorneys’ fees to

be fixed by the court and costs incurred in connection therewith, including attorneys’ fees and -

costs relating to any and all appeals or petitions taken with respect to any such action, suit, or
proceeding.

M.  Modifications In Writing. The Parties agree that any modifications to this
Settlement Agreement must be made in writing, and for Flowers by a duly-authotized Company
official, and must be executed by all of the Parties.

N. Other Rights and Obligations of the Parties. Nothing in this Settlement
Agreement shall otherwise affect or alter the rights and obligations of the Parties as set forth in
Plaintiffs’ Distributor Agreement.

0. Cooperation for Settlement Approval. The Parties agree to work diligently
together to file and submit all documentation and information necessary to the Court for
purposes of obtaining approval of this settlement and dismissal of Named Plaintiffs® claims.

P. Governing Law. This Agreement, This Settlement Agreement shall be governed
by and construed in accordance with the laws of the State of Texas.

R, Counterparts. This Agreement may be executed in two or mote counterparts,
each of which shall be deemed an original, but all of which shall constitute one and the same
written Settlement Agreement.
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S. Construction, Plaintiffs, on the one hand, and Flowers Foods and Flowers/San
Antonio, on the other hand, through their counsel, participated in the drafting of this Settlement
Agreement, and they agree that any rute of construction that agreements are to be construed
adverse to the drafter shall not apply herein, including to captions, Should any provisions of this
Settlement Agreement be declared or determined by a court or arbitrator to be illegal or invalid,
the validity of the remaining terms shall not be affected thereby.

T.  No Waiver. No waiver of any breach of any term or provision of this Settlement
Agreement shall be, or shall be construed to be, a waiver of any other breach of this Seftlement
Agreement. No waiver shall be binding under this Settlement Agreement unless in writing and
signed by the party waiving the breach, and for Flowers by a duly-authorized Company offictal.

T. Severability. If any provision of this Settlement Agreement is found by a proper
authority to be unenforceable, that provision shall be severed and the remainder of the
Settlement Agreement will remain in full force and effect.

V. Non-Disparagement and No Encouragement of Claims. Fach Named Plaintiff
agrees that he will not defame or disparage about Flowers Foods, Flowers/San Antonio, any of
the Released Parties, or any of their affiliates or subsidiaries, or any of their products or services,
and/or any of their past or present shareholders, officers, directors, board members, employees,
or agents, including by means of Facebook or any other sgcial media outlet, Each Named
Plaintiff further covenants that he shall not in any way encourage or assist any person or entity
(including, but not limited to, any other current or former employee or Distributor of
Flowers/San Antonio or any other subsidiaries) to take any legal or administrative action against
any of the Released Parties, except as otherwise permitted by law.

EACH PLAINTIFF ACKNOWLEDGES AND AGREES THAT HE HAS READ THIS
SETTLEMENT AGREEMENT (INCLUDING ALL OF I'TS EXHIBITS), HAS HAD THE

~ OPPORTUNITY TO DISCUSS THE CONTENTS OF THIS SETTLEMENT
AGREEMENT WITH HIS COUNSEL AND HAS DONE SO, THAT HE HAS ENTERED
INTO THIS SETTLEMENT AGREEMENT KNOWINGLY AND VOLUNTARILY, AND
THAT HE HAS HAD THE OPPORTUNITY TO HAVE THE SETTLEMENT
AGREEMENT TRANSLATED INTO SPANISH TO THE EXTENT HE DEEMS
NECESSARY AND FULLY UNDERSTANDS IT.

WHEREFORE, the Parties hereto have executed this Settlement Agreement on the dates
set forth opposite their respective signatures this date of ;
2018.

PLAWI‘]:FFS .DosuSigned byt .
Kiclard, Wiadrek

BEZ?AZBEAHHFMPQ

D teHl) 8 ll 09: 02 AM PDT
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JOHN MICHAEL ALBERT
Date;

DocuSigned by: -
Ve |
Date: tBSE 2“7’:[‘ OE]:-%AIE}%S 53 pPM PDT

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date:

LANCE KELLY JOHNSON
Date:

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ
Date:

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA
‘Date:

ROLANDO VERASTEGUL
Date:

DEFENDANTS

FLOWERS FOODS, INC, FLOWERS BAKING CO. OF SAN
Date: ANTONIO, LLC "
Date:

35201654,1
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JOHN MICHAEL ALBERT
Date:

KEVIN DENTHERAGE
Date;

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date:

LANCE KELLY JOHNSON
Date:

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ

rrrrrrrr

PAUL
Date:

JUAN VALENTI PENA
‘Date:

ROLANDO VERASTEGUI
Date:

DEFENDANTS

FLOWERS FOODS, INC,
Date:

FLOWERS BAKING CO. OF SAN
ANTONIO, LLC
Date:

35201694.1
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JOHN MICHAEL ALBERT
Date;

KEVIN DENTHERAGE,
Date:

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date:

DocuSighed hy:

5 |
LA GRS IR o vor

Date:

CHRISTOPHER 1LACEY
Date:

JORGE HUMBERTO LOPEZ
Date:

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA
‘Date: :

ROLANDO VERASTEGUI
Date:

DEFENDANTS

FLOWERS FOODS, INC. FLOWERS BAKING CO. OF SAN
Date: ANTONIO, LLC B
' Date;

36201694,1
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JOHN MICHAEL ALBERT
Date: '

KEVIN DENTHERAGE
Date:

ARGELIO GARCIA
Date;

JERMAN GARCIA
Date:

LANCE KELLY JOHNSON
Date: '

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ
Date;

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA

Date:

ROLANDOQ VERASTEGUI
Date; Z- P 1 T

DEFENDANTS
FLOWERS FOODS, INC. FLOWERS BAKING CO, OF SAN
Date: ANTONIO, LL.C ‘

Date:

352016841
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JOHN MICHAEIL ALBERT
Date;

KEVIN PENTHERAGE
Date:

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date:

LANCELE KELLY JOHNSON
Date:

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ
Date:

PAUL ISHMAEL MUNOS
Date:

DocuSigned by:

- ﬁ];(p/%{% PP%AII PM PDT

'Dt

ROLANDO VERASTEGUI
Date;

DEFENDANTS

FLOWERS FOODS, INC. FLOWERS BAKING CO. OF SAN
Date: ANTONIO, LLI.C
Date:

35201684.1
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JOHN MICHAEL ALBERT
Date;

KEVIN DENTHERAGE

Date:

ARGELIO GARCIA
Date:

JERMAN GARCIA
nSlaned by:

IRNCE RIS SO0 o o

CHRISTOFPHER LACEY
Date:

JORGE HUMBERTO 1.LOPEZ
Date:

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA
‘Date:

ROLANDO VERASTEGUT
Date:

DEFENDANTS

FLOWERS FOODS, INC,
Date: .

FLOWERS BAKING CO, OF SAN
ANTONIO, LLC -
Date:

352016841
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Dccusigned by:
Ji OI-IN MICHAEL ALBER
Date: 8/17/2018 7:22:32 A

nnnnnnnnnnnnn

KEVIN DENTHERAGF,
Date:

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date:

LANCE KELLY JOHNSON
Date:

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ
Date:

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA
‘Date:

ROLANDO VERASTEGUI
Date:

DEFENDANTS

FLOWERS FOODS, INC.
Date:

FLOWERS BAKING CO. OF SAN
ANTONIO, LLC
Date;

352016941
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JOHN MICHAEL ALBERT
Date;

KEVIN DENTHERAGE
Date;

ARGELIO GARCIA
Date:

rDDcuSlgned by:

PEGARCIA
Date 8/16/2018 5:37:33 PM PDT

LANCE KELLY JOHNSON
Date:

CHRISTOPHER LACEY
Date:

JORGE IIUI\'IBERTO LOPEZ
Date:

PAUL ISHMAEL MUNOS
- Date:

JUAN VALENTI PENA
‘Date:

ROLANDO VERASTEGUI
Date:

DEFENDANTS

FLOWERS FOODS, INC,
Date:

FLOWERS BAKING CO., OF SAN
ANTONIO, LLC
Date:

362016941
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JOHN MICHAEL ALBERT
Date;

KEVIN DENTRBERAGE
Date:

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date:

LANCE KELLY JOHNSON
Date:

CHRISTOPHER LACEY

PAUL ISHMAEL MUNOS
Date:

JUAN VALENT T PENA
‘Date:

ROLANDO VERASTEGUI
Pate:

DEFENDANTS

FLOWERS FOODS, INC,
Date:

FLOWERS BAKING CO. OF SA\I
ANTONIO, LLC
Date:

352016841
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JOHN MICHAEL ALBERT
Date:

KEVIN DENTHBERAGFE

mﬁ?}?‘*}z@fﬂ%g 09 M PDT

Date:

JERMAN GARCIA
Date:

LANCE KELLY JOHNSON
Date:

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ
Date:

PAUL ISHMAEL MUNOS
Date:

JUAN YALENTI PENA
‘Dates

ROLANDO VERASTEGUI
Date:

DEFENDANTS

FLOWERS FOODS, INC, _ FLOWERS BAKING CO. OF SAN
Date: ANTONIO, LL.C
- Date:

352016841

Page 9 of 9




Case 5:17-cv-00772-XR Document 61-1 Filed 08/30/18 Page 20 of 114

DocuSign Envalope ID: A407C668-87D3-4FBF-A165-E53771957451

JOHN MICHAEL ALBERT
Date:

KEVIN DENTHERAGE
I_)ate: -

ARGELIO GARCIA
Date:

JERMAN GARCIA
Date;

LANCE KELLY JOHNSON
Date:

[—Docﬁﬁ'z‘g‘ﬁa'a BY"

CHRISPORFER TAGEY, 16 por

JORGE HUMBERTO LOPEZ

Date:

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA
‘Date:

ROLANDO VERASTEGUI
Date:

DEFENDANTS

FLOWERS FOODS, INC,
Date:

FLOWERS BAKING CO, OF SAN
ANTONIO, LL.C "
Date:

35201894.1
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JOHN MICHAEL ALBERT
Date:

KEVIN DENTHERAGE
Date;

ARGELIO GARCIA
Date:

rDoc‘usmmd by:

JERVIATREAREIA
Date: 8/15/2018 5:37:39 PM POT

LANCE KELLY JOHNSON
Date;

CHRISTOPHER LACEY
Date:

JORGE HUMBERTO LOPEZ
Date;

PAUL ISHMAEL MUNOS
Date:

JUAN VALENTI PENA
‘Date; '

ROLANDQ VERASTEGUX
Date:

( DEF%NDA
s, - { ,r‘

A/&f‘atzwf’) L \/_(—

/_‘

armyn

FL@WBRS 5, I_NC
{ Date: ;FF Qﬂj

FLG‘%(’)VDRS BAKI‘NG Co, OF SAD SAN
ANTONIO, L
Date: w {h / fI:

36201584,1

Page 9 of 9




Case 5:17-cv-00772-XR Document 61-1 Filed 08/30/18 Page 22 of 114

AMENDMENT TO FIRST AMENDED CONFIDENTIAL RELEASE AND
SETTLEMENT AGREEMENT

The First Amended Confidential Release and Settlement Agreement (“Settlement
Agreement”) executed by Plaintiffs in August of 2018 in the case entitled Richard Wiatrek, et al.
v. Flowers Baking Co. of San Antonio, LLC, et al, 5:17-cv-00772 is hereby amended as follows:

The last sentence of Paragraph LA.1. is modified to read: Flowers/San Antonio retains
the right to modify the Distributor Advocate position described in Exhibit 1.

The last sentence of Paragraph [LA.2 is modified to read: Flowers/San Anfonio retains the
right to modify the Distributor Review Panel described in Exhibit 2.

CONCLUSION

Other than the foregoing Amendment, the Partics agree that all other provisions of the
Settlement Agreement remain in full force and effect, and that this Amendment is not intended to
alter the Settlement Agreement in any way other than as specifically referenced herein,

IN WITNESS WHEREOF, the aforesaid Parties, intending to be legally bound, hereby
have executed this Amendment To Confidential Release and Settlemient Agreement.

W%

Name:  Alfonzo Kennard, Jr. _ argaret S Hanrahan
Title: Attorney for Plaintiffs Title: Attorney for Defendants

L)

Bw:

Date: 8/29/2018 Date: M Z ’:‘i 20/
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EXHIBIT 1
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EXHIBIT 1
DISTRIBUTOR ADVOCATE.

The Distributor Advocate oversees the internal, alternative dispute resolution process for
independent distributors. The individual holding this position has a reporting line independent of
local bakery operations and reports to the Chief Compliance Officer. The Distributor Advocate is
responsible for addressing distributor issues that cannot be resolved at the local level,

At the request of an independent distributor who has been unable to resolve a dispute with
bakery management, the Distributor Advocate will be respensible for reviewing the dispute and
working with the distributor and bakery management fo reach an amicable resolution of the
dispute. For disputes that the Distributor Advocate is unable to resolve, upon a Distributor’s
request, the Distributor Advocate will determine whether the Distributor Review Pane!l has
authority over the dispute and, if so, assist with empaneling a Distributor Review Panel to hear the
dispute. The Distributor Advocate will also independently raise issues that affect independent
distributors and work with bakery management to address those issues, The Distributor Advocate
position requires significant interaction with the company’s in-house attorneys, other departments
at corporate and subsidiary levels, and independent distributors.

The Distributor Advocate will be certified by the International Ombudstman Association.
Where practicable, the Advocate will operate in accordance with the International Ombudsman
Asscciation Standards of Practice and such organization’s Code of Ethics,

Position Responstbilities and Major Duties:

- Facilitate an internal, alternative dispute resolution process for specific disputes
that arise between independent distributors and bakery management by:

o Developing non-adversarial, conflict resolution apptoaches to resolving
independent distributor concerns and issues, such as informal mediation,
facilitation, conciliation, and shuttle diplomacy;

o Working with independent distributors and bakery management to resolve
disputes; and '

o Facilitating the Distributor Review Panel program.
. Serve as an advocate for the bakery’s independent distributors through:

© Monitoring independent distributor hotline calls to identify issues that affect
' all independent distributors and raise those issues with bakery management;

o) Attending Distributor Partnership Meetings and engaging in persenal
interactions with independent distributors to identify issues and concerns;

o Preparing appropriate reporis.

" Promote and encourage better communication between independent distributors
and bakery management.
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The Company retains the right to modify this position provided the overall intent behind
the Distributor Advocate position remains intact and the ability of the person in the Distributor
Advocate posifion to carry out and effectuate that intent is not materially diminished,

352330391
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EXHIBIT 2
DISTRIBUTOR REVIEW PANEL

- The Distributor Review Panel is an internal dispute resolution process whereby an
mndependent distributor may appeal to an intetnal review panel for resotution of contract-related
disputes, such as whether a breach of contract notice was properly issued, whether shrink or stale
charges are appropriate, whether the distributor failed to corply with good industry practice, ete.
The Distributor Review Panel will be charged with analyzing the dispute between the
complaitant—distributor and the bakery and rendering a decision based on its findings,

The Distributor Review Panel wil! be composed of three (3) independent distributors who
are not from the complainant-distributor’s warchouse; a sales representative from the Company
who is not involved with overseeing the bakery’s business relationship with the complainant-
distributor; and a representative from the corporate distributor enablement department who has not
been involved in advising the Company on the matter under review by the Panel.

The Distributor Review Panel program provides an efficient and fair process for resotving
indepéndent distributor disputes internally, The Panel shall be drawn from an established pool of
volunteers. All individuals who serve on a Distributor Review Panel shall be neutral to the dispute
and have no or limited knowledge of the dispute prior to serving on the Panel. Distributor Review
Panel members shall have also undergone the required fraining prior to serving on a Pancl.
Information explaining how to obtain the required training and volunteer to serve as a Panel
member can be obtained by contacting Marvin Dawson, Distributor Advocate,

A Distributor Review Panel’s decision is determined by a majority secret ballot vote and a
written decision will be rendered.! Al Distributor Review Panel decisions shall be final and
binding unless as determined by the Region Vice President the decision is contrary to law or the
terms of the Distributor Agreement, or such decision would result in substantial harm to Flowers’

business or trademarks. Any decision by the Region Vice President to overrule the panel must be -

made in writing and submiitted to the Distributor Advocate,
The Company tretains the right to modify the review panel process provided the overall

intent behind the Distributor Review Panel remains intact and the ability of the Distributor Review
Panel to carry out and effectuate that intent is not materially diminished.

35233050,1

! Distributors who execute the new Distributor Agreement with the arbitratior provision alse have the option of taking
disputes to binding arbitration.
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY”)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
(" Agreement') pursuant to which DISTRIBUTOR acquired certain Distribution Rights; and

Whereas, the parties agree that it is desirable fo submit claims and disputes on an individual basis
to binding arbitraticn in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the iaw;

Whereas, the Parties agree that certain other amendments to the Agreement are mutually beneficial; !

Therefore, in consideration of these premises, and the terms contained herein, the parties mutuzally
agree as follows:

1. To the extent DISTRIBUTOR has any of the following provisions in his/her/its Distributor
Agreement, they are hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Scle Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting pofential damages in any way;

Any Waiver of Jury Trial provision as alf claims shall be submitted to binding
arbitration.

e ope T

2. Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: I DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY tn writing, by
certified maii, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement, '

Upaon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shall not affect DISTRIBUTOR’s right to submit a claim to
mandatory and binding arbitration,

3, Any Dispute Resolution provision in the Agresment is hereby amended as follows:
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Any provision allowing either party to initiate litigation is hereby deleted in its
_entirety as all claims shall be submitted to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federat Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties.

4, The following Mandatory and Binding Arbitration provision is hereby incorporated in the
‘ Agreement: '

Mandatory and Binding Arbitratien: All claims, disputes, and controversies arising out of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
not fimited to breach hereof and/or termination hereof, which has not been resolved pursuant to any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein.

5, Should any portion, word, clanse, senteace or paragraph of this Amendment be declared void or
unenforceable, including the Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law,

6. Except as specifically set forth herein, the Apteement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms herein, Such
Agreement, including any prior amendments theretc, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement.

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment,

DISTRIBUTOR COMPANY

BPocuSigned by:
W |
ByL@—'_ssar»ﬁasm By'
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] Kevin Dentherage
Print Name: Its:

8/27/2018 12:05:52 pPM PDT
Date: Date;

WITNESS;
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, cmployees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY {“Agresment™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 US.C. §§ 1, et seq.) (“FAA”) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules”), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein. Such arbitration shell be conducted

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be tepresented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs (o the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbitration hearing; or (2) submission of the parties® post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of faw. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs. Subject to the parties® right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decisior will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any party was not
& namexd party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action. The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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frials and no class, collective, tepresentative, or multi-plaintiff actions are permitted under this
Arbifration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authotity to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
cornpetent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition, Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court,

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator

may establish appropriate and less formal procedures for such motions at the Arbitrator’s -

discretion consistent with the expedited nature of atbitration proceedings, The Arbitrator wiil
allow the pasties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written  discovery;
conducting depositions; and compelling the productior of documents during discovery,

Covered Claims covered under this Arbitration Agreement include, but are not limited fo:
breach of contract, any claims challenging the independent coniractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent confractor, any other
claims premised upon DISTRIBUTOR's alleged status as anything other than an independent
contractor, tort claims, diserimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under either federal or state law,

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for atbitration. This Arbitration Agreement also does not preciude cither
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
ordets or preliminary injunctions in accordance with applicable law. A party’s seeking or obfaining
such provisional remedies shall not be considered a waiver of that party’s right to arbitration under
this Arbitration Agreement.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge ot otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remed1es that claim would be subject to the provisions of this
Arbitration Agreement).

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substence of the arbitration proceedings, or the result, except (2) as required by subpoena, court
order, or other legal process, or {b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law, If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants o tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information.to
individuals in affiliated companies for legal reporting purposcs and other legitimate business
reasons.

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement -

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought, The parties agree that either the filing or
the service of a request for arbitration shali toll all applicable statutes of imitation and other time
limitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the oppertunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or-of this
Arbitration Agreément are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty {30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
o any claims or dispufes that are pending in arbitration or that have been initiated by either party
pursuant to the AAA Rules. The parties also agree that nothing herein is intended to, or does, affect
ot otherwise change the independent coniractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, inclading but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration. Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporaneous oral or writtern agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY,
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This Arbitration Agreement shail be governed by the FAA and Texas law to the extent
Texas law is not inconsistent with the FAA,

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only,

8/27/2018 12:05:59 PM PDT
Date:

(Accepted & Effective)

COMPANY DISTRIBUTOR

- [DonuSigned by:
By: By: AE4BANIBOFAA4BS. .

] Kevin Dentherage
Its: Print Name:

WITNESS:

35233340.1
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY")
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previcusly entered inta a Distributor Agreement
("Agreement") pursuant to which DISTRIBUTOR acquired certain Distribution Rights; and

Whereas, the parties agree that it is desirable to submit claims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, tho Parties agree that certain other amendments to the Agreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties mutually
agree as follows:

L. To the extent DISTRIBUTOR has any of the following provisions in histher/its Distributor
Agreement, they are hereby deleted in their enfirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as all claims shali be submitted to binding
arbitration,

o pe TP

2. Any Company Breach provision in the Agreement is hereby amended to read as follows: |

Company Breach: IFDISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged bteach, Such written notice
should include the specific section of this Agreement DISTRIBUTOR, maintains
has been breached and sufficient facts fo provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is & breach of this
Agreement.

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shali have a
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shali not affect DISTRIBUTOR s right to submit a claim fo
mandatory and binding arbitration,

3. Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party to inifiate litigation is hereby deleted in its
. entirety as all claims sha!l be submitted to binding arbitration.

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: Al applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agresment of the parties.

4, The following Mandatory and Binding Arbitration provision is hereby incorporated in the
Agreement: '

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising cut of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the petformance, intetpretation, application or enforcement hereof, including, but
not limited to breach hereof and/or termination hereof, which has not been resolved pursuartto any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding atbitration in accordance with the terms and conditions set forth in the
Arbitration Apreement attached hereto as Exhibit 1, excepting only such claims, dispuies, and
controversies as specifically excluded thersin, '

5. Should any portion, word, clause, sentence or paragraph of this Amendment be declared void or
“unenforceable, including the Arbitration Agreement attached hersto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable

to the fullest extent permitted under applicable law,

6. Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agrecment between the parties as of the date this Amendment is executed and may not be modified
except by written agrecment of the parties or as otherwise set forth in the Agreement,

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise of inducement not contained herein has been made regarding this
Amendment,

DISTRIBUTGR COMPANY

DocuSigned by:

Panl Mumsa,

By W(‘}‘FEEJJCV By:
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Print Name: Paul Munoz _ Tts:

8/16/2018 10:42:29 AM PDT _
Date; Date:

WITNESS:
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or theit directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the
termination of the Agreement, sérvices provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims”) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 U.S.C. §§ 1, et seq.) (“FAA”) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules™), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein, Such arbitration shall be conducted

before a single arbitrator unless all parties to the arbifration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party., Each party may be represented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, ptovided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of

the later of’ (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs, The

Arbitrator’s written decision shall include findings of fact and conclusions of law, The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs, Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding: The Arbitrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any party was not
a named party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to ept-out
of the action or refrain from opting in or joining, as the casc may be, and DISTRIBUTOR expressly
watves any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff ot class member in any purported class, collective, representative, or nulti-
plaintiff action. The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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frials and no class, collective, representative, or multi-plaintiff actions are permitted under this
Arbitration Agreement, The Arbitrator shall not consolidate claims of different distributors mto
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action. The Arbitrator may award damages on an
individual basis only.

. TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIF¥FF ACTION,

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition, Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
acourt.

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such moticns in federal district coutt, except that the Arbitrator
may establish approptiate and less formal procedures for such motions at the Asbitrator’s
discretion consistent with the expedited nature of arbitration proceedings, The Arbitrator will
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compelling the production of documents during discovery,

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was. misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, tort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, of statutory penalties under either federal or state law.

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration. This Arbitration Agreement also does not preclude either
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
otders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered a waiver of that party’s right to arbitration under
this Arbitration Agreement,
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Nothing in this Arbitration Agreement is intended to affect or limit DESTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remedies, that claim would be subject to the provisions of this
Arbitration Agreement). :

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessaty or appropriate in the prosecution or
defense of the case, or (c) as required by iaw, If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other patty as soon as notice of such process is received and before disclosure takes place. The
partics may, however, disclose such information to their legal representatives, accountants or tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information .to
individuals in affiliated companies for legal reporting purposes and other legitimate business
reasons. '

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable fo the claim(s) asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons

involved in the dispute who are known to the claimant at the time of filing; the amount in

controversy, if any; and the remedy or temedies sought, The parties agree that either the filing or

the service of a request for arbitration shall toll all applicable statutes of limitation and other time

limitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court,

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or-of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforeed to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY affer thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by either party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbifration. Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporaneous oral or written agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY,
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extfent
Texas law is not inconsistent with the FAA.

DISTRIBUTOR acknowledges that if has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that invelve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

8/17/2018 4:17:31 PM PDT

Date:
= {Accepted & Effective)

COMPANY DISTRIBUTOR

DocuSigned by:

Paul, Munon

BY: By- CACRAGECOCRRAE
Its: Print Name: Paul tunoz
WITNESS:

35233840, 1
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FLOWERS BAKING CO, OF HOUSTON, LLC (“COMPANY")
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
("Agreement™) pursuant to which DISTRIBUTOR acquired cettain Distribution Rights; and

Whereas, the parties agree that it is desirable fo submit ¢claims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the faw;

Whereas, the Parties agree that certain other amendments to the Agreement are mutually beneficial;

Therefore, in congideration of these premises, and the terms contained herein, the parties mutually
agree as follows:

1. To the extent DISTRIBUTOR has any of the following provisions in his/her/its Distributor
Agreement, they are hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision,

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as all claims shall be submitted to binding
arbitration, '

th o RS SR

2. Any Company Breach provision in the Agreement is hereby amended fo read as follows:

Company Breach: HDISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach, Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement.

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shall not affect DISTRIBUTOR s right to submit a claim to
mandatory and binding arbitration,

3. Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party fo inifiate litigation is heteby deleted in its
. entirety as all claims shall be submitted to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shell be treated as comprotise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be folled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties,

4, The following Mandatory and Binding Arbitration provision is hereby incorporated in the
Agreement: ‘

Mandatory and Binding Avbitration: All claims, disputes, and controversies arising out of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Apreement, or to the performance, interpretation, application or enforcement heteof, including, but
not fimited to breach hereof and/or termination kereof, which has not been resolved pursuantto any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein.

5. Should any portion, word, clanse, sentence or paragraph of this Amendment be declared void or
unenforceable, includin g the Arbitration Agreement attached heteto, such portions shall be
modified or deleted i such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law,

6. Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement,

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment,

DISTRIBUTOR COMPANY

DocusSigned by:

¢1/“'\

By: 45F 519425637453, By
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Cchristopher lLacey
Print Name: Its:

8/17/2018 11:24:37 AM PDT
Date: Date;

WITNESS:
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, eraployees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising frorm, related to, or having any relationship or conpection whatsoever with the

Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement”), including the

termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
associgtion that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 US.C. §§ L, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules™), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted -

before a single arbitrator unless all parties to the arbifration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, ptovided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statule or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims wete
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of' (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law, The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitfrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any party was not
a named party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary o opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action. The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other represeniative basis. The parties understand that there are no bench or jury
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frials and no class, collective, representative, or multi-plaintiff actions are permitted under this
Arbitration Agreement, The Arbitrator shall not consolidate claims of different disiributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; {(3) SERVE. OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular igsue or claim under this Arbitration Agreement {except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court. '

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens gererally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited natute of arbitration proceedings. The Arbitrator will
aflow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compelling the production of documents during discovery.

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
olaims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, fott claims, discrimination claims, tetaliation claims, and claims for alleged uapaid
compensation, civil penalties, or statutory penalties under either federal or state law,

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration. This Arbitration Agreement also docs not preclude either
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered a walver of that party’s right to arbitration under
this Arbitration Agreement.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remedies, that claim would be subject to the provisions of this
Arbitration Apgreement). :

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants or tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information to
individuals in affiliated companies for legal reporting purposes and other legitimate business
reasons. '

Any request for arbitration must be in writing and provided to the other parfy and to AAA
by certifted or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought, The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that & filing in court would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an impertant document that affects its

legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this .

Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY affer thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by éither party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments fo the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporaneous oral or written agreement or understanding on the subject, Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY,
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent
Texas {aw is not inconsistent with the FAA,

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Axbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

8/21/2018 10:37:53 AM PDT

Date:
(Accepted & Effective)

COMPANY DISTRIBUTOR

DecuSigred by:

F
By: By: 45F5194266374F3..,
, Christopher Lacey

Jts: : _ Print Name:
WITNESS:

352333401
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY™)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered intc a Distributor Agreement
("Agreement™) pursuant to which DISTRIBUTOR acquired certain Distribution Rights; and

Whereas, the parties agree that it is desirable to submit claims and disputes on an individual basis
1o binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law,

Whereas, the Parties agree that certain other amendments to the Agreeinent are mutually beneficial;

Therefore, in consideration of these preémises, and the terms contained herein, the parties mutually
agree as follows:

1. = To the extent DISTRIBUTOR has any of the f‘bllowing provisions in his‘her/its Distributor
Agreement, they are hereby deleted in their entirety;

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as all claims shall be submitted to binding
arbitration,

e e TR

2. Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts fo provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement.

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shall not affect DISTRIBUTOR’s right to submit a claim to
mandatory and binding arbitration.

3 Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party to initiate litigation is hereby deleted in its
_entirety as all claims shall be submitted to binding arbitration.

The confidentiality provision is changéd to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read; All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties.

4. . The following Mandatory and Binding Arbitration provision is hereby incorporated in the
Agreement: ' '

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising out of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
niot limited to breach hereof and/or termination hereof, which has not been resolved pursuant to any
negotiation and mediation pravisions.in the Agresment or otherwise shall be submitied to
individual binding arbitration in accordance with the terms and. conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein,

5. Should any portion, word, clause, sentence or paragraph of this Amendment be declared void or
unenforceable, including the Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law.

6. Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement.

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment. '

DISTRIBUTOR COMPANY

By: % e By: ..
b :
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Print Name: _ ¥4

V--gsf(,%% Ol Es

Date: 2 -23- 2OfE . Date:

WITNESS:
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. EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable}
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR. (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR,; or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 US.C. §§ 1, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules”), or any successor rules, except as
otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted
before a single arbitrator unless all patties to the arbitration agree otherwise in writing, Copies of -
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration {iling fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each patty may be represented by legal counsel of their own
choosing. Each party shall pay its own attoreys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of; (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs, Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding. The Arbitrator shall not have the authority to add to,
amend, or modify, existing law. No arbiiration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or coutt ptoceeding where any party was not
a named party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in ot joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action. The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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trials and no class, collective, representative, or multi-plaintiff actions are permitted under this
Arbitration Agreement. The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action. The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION..

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement {except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court.

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary -judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited nature of arbitration proceedings. The Arbitrator witl
allow the parties to conduct adequate discovery including, but not Jimited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compelling the production of documents during discovery.

Covered Claims covered under this Arbitration Agreement inciude, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, fort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under cither federal or state law,

This Arbiteation Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes invoiving any ERISA-based
benefit plans that provide for arbitration. This Arbitration Agreement also does not preclude either
DISTRIBUTOR ot COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be con51dered a waiver of that party’s right to arbitration under
this Arbitration Agreement,
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remedies, that claim would be subject to the provisions of this
Arbitration Agreement). '

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counse! will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law, If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants ot tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence, COMPANY may also disclose such information to
individuals in affiliated companies for legal reporting purposes and other legitimate business
reasons.

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the
statute(s) of limnitations applicable to the claim(s) asserted. The request must set forth a statement-
of the nature of the dispute, including the alleged act or omission at issue; the names of all persans
involved in the dispute who are known to the claimant at the time of filing: the amount in
controversy, if any; and the remedy or remedies sought. The parties agree that either the filing or
the service of a request for arbitration shall tell all applicable statutes of limitation and other time
limitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
DISTRIBUTOR. Any medifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by cither party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resclve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporaneous oral or written agreement or understanding on the subject. Any agreement
conttary to the foregoing must be in writing signed by the President of COMPANY.
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent
Texas law is not inconsistent with the FAA.

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR wunderstands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

Date: _ £-23-08

(Accepted & Effective)
COMPANY _ DISTRIBUTOR
By: _ By: _ %ﬁbﬁ
Its: Print Name: 1
WITNESS:

35233340.1
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FLOWERS BAKING CO. OF HOUSTON, LLC (*COMPANY”)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into & Distributor Agreement
("Agreement") pursuant to which DISTRIBUTOR acquired cettain Distribution Rights; and

Whereas, the parties agree that it is desirable to submit claims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, the Parties agree that cestain other amendments to the Agreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties mutually
agree as follows:

1. To the extent DISTRIBUTOR has any of the following proﬁsions in his/herfits Distributor
Agreement, they are hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Stafute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as ali claims shall be submitted to binding
arbitration,

o pae TP

2. Any Company Breach provision in the Agreement is herehy amended to read as follows:

Company Breach: HDISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR, maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is 4 breach of this
Agrocment,

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach, Any failure to comply
with this provision shall not affect DISTRIBUTOR’s right to submit a claim fo
mandatory and binding arbitration.

3 Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party fo initiate litigation is hereby deleted in its
,entirety as all claims shall be submitted to binding arbitration.

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be ireated as corﬁpromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence,

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties.

The following Mandatory and Binding Arbitration provision is hereby incorporated in the
Agreement: '

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising out of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the performance, interptetation, application or enforcement hereof, including, but
not limited to breach hereof and/or termination hereof, which has not been resolved puwsuantto any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting oaly such claims, disputes, and
controversies as specifically excluded therein,

Should any portion, word, clause, sentence or paragraph of this Amendment be declared void or

" unenforceable, including the Arbitration Agreement attached hereto, such portions shall be

modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law,

Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms herein. Such
Agreement, itcluding any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is exeouted and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement,

' The parties acknowledge that each has executed this Amendment voluntarily, that each understands

the provisions herein, and that no promise ot inducement not contained herein has been made regarding this
Amendment, '

DISTRIBUTOR COMPANY

DocuSigned by:

AES

2601 B7088E0A4ES By:




Case 5:17-cv-00772-XR Document 61-1 Filed 08/30/18 Page 59 of 114

DocuSign Envelope 1D: EA478C18-99B0-4977-97AE-B23C3F853B6E

Juan Pena

Print Name: Its:

8/20/2018 1:16:11 PM PDT

Date; Date:

WITNESS;
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or coniroversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, dircctors, officers, managers, employees, and
agents), arising frorm, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 U.S.C. §§ 1, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Assoctation (“AAA” or “AAA Rules™), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted -
before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of

AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Bach party may be represented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of! (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individial basis in
such forum, including attorneys’ fees and costs. Subject fo the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add fo,
amend, or modify, existing law, No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any party was ot
a named party in the arbitration,

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or clags member in any purported class, coliective, representative, or multi-
plaintiff action, The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a mufti-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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trials and no class, collective, representative, or muliti-plaintiff’ actions are permitted under this
Arbifration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only,

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTE-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues coticerning arbitrability
of a particular issue or claim under this Arbitration Agreement {except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court:

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions fo dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district-court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited nature of arbitration proceedings. The Arbitrator will
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compeliing the production of documents during discovery,

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breack of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s aileged status as anything other than an independent
contractor, tort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under either federal or state law,

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration, This Arbitration Agreement also does not preclude either
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
orders ot preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered a waiver of that party’s right to arbitration under
this Arbitration Agreement.
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Nothing in this Arbitration Apreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise scek relief from any administrative or federal or state
government agencies (althongh if DISTRIBUTOR. chooses to pursue a claim following the
exhaustion of such administrative remedies, that claim would be subject to the provisions of this
Arbitration Agreement).

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they not their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) &s required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the progecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants ot tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in striet confidence, COMPANY may also disclose such information . to
individuals in affiliated companies for legal reporting purposes. and other legitimate business
reasons.

Any request for arbifration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought, The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in eourt would toll applicable statutes of limitation and
other time limitations in an action in coutt.

DISTRIBUTOR. acknowledges that this is an important document that affects its
lepal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days wnitten notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
o any claims or disputes that are pending in arbitration or that have been initiated by either party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
ot otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s

promise to resolve their claims by arbitration. Finally, this Arbitration Agreement is the complete -

agtrecment of the parties on the subject of arbitration of disputes and supersedes any ptior or
contemporaneous oral or written agreement or understanding on the subject. Any agreement
conirary to the foregoing must be in writing signed by the President of COMPANY.
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent
Texas law is not inconsistent with the FAA,

DISTRIBUTOR acknowledges that it has received and read and specifically apgrees
to be bound by this Arbitration Agreement. DISTRIBUTOR wunderstands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that sueh disputes must be brought on an individual basis only,

8/21/2018 8:21:24 aM PDT

Date:
(Accepted & Effective)
COMPANY DISTRIBUTOR
DoouSigned by:
By: By: Lawmh -
Its: .~ Print Name: Juan pena
WITNESS:

55233540,1
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FLOWERS BAKING CO, OF HOUSTON, LLC (“COMPANY”)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Apreement
("Agteement") pursuant to which DISTRIBUTOR acquired certain Distribution Rights; and

Whereas, the parties agree that it is desirable o submit ¢laims and disputes on an individual basis -
to binding arbitration in order to resolve such disputes in a time-cfficient manner and to allow an arbitrator
to award all relief available undet the law;

Whereas, the Parties agree that certain other amendments to the Agreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties mutually
agree as follows:

1, To the extent DISTRIBUTOR has any of the following provisions in histher/its Distributor
Agreement, they are hereby delsted in their entirety:

& the Right of First Refusal provision;
b. Payment Upon Termination and Sole Remedy provision;
c. Statute of Limitations provision;
d. Covenant Not To Compete provision;
e. Damages provision waiving or limiting potential damages in any way;
f Any Waiver of Jury Trial provision as ali claims shall be submitted to binding
arpitration,
2, Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR. maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR. maintains is a breach of this
Agrecment.

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY' shalf have 3
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shall not affect DISTRIBUTORs right to submit a claim to
mandatory and binding arbitration,

3, Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party to inifiate litigation is hereby deleted in its
_entirety as all claims shall be submitted to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedutes specified in the Article. Al deadlines specified in such
procedures may be exfended by mutual agreement of the parties.

4, The following Mandatory and Binding Albmation proviston is heteby incorporated in the
Agreement:

Mandatory and Binding Arbitration: Alf claims, disputes, and controversies atising out of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
not [imited to breach hereof and/or termination hereof, which has not been resolved pursuantto any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding atbitration in accordance with the terms and cenditions set forth i the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded thersin, -

5 Should any porticn, word, clause, sentence or paragraph of this Amendment be declared void or
unenforceable, including the Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law.

6. Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the ferms herein. Such
Agreement, including any pridr amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement.

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise ot inducement not contained herein has been made regarding this
Amendment,

DISTRIBUTOR COMPANY

\ﬁn\oi:éslgned by:
By:[mmmn _ By:
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. Lance kelly Johnson ‘
Print Name: Tis

8/16/2018 12:18:22 PM PDT
; ) Date;

Date

WITNESS:




Case 5:17-cv-00772-XR Document 61-1 Filed 08/30/18 Page 67 of 114

DocuSign Envelope |D: BF36117B-2583-4DE8C-ABFE-B1DCIBI348E6

EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/cr its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DESTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the
termination of the Agreement, setvices provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims”} shall be
submitted to and determined exclusively by binding arbitration uvnder the Federal Arbitration Act
(9 US.C. §§ 1, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the

American Arbitration Association (“AAA” or “AAA Rules™), or any successor rules, except as .
otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represented by legal counsel of their own
choosing: Each party shall pay ifs own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attomey’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbittation hearing; or (2) submission of the patties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law, The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decision will have any preclusive effect

as to any issues or claims in any dispute, arbitration, or court proceeding where any party was not

a named party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not ag a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
ciass, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action, Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or clags member in any purported class, collective, representative, or multi-
plainiiff action. The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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{rials and no class, collective, representative, or multi-plaintiff actions are permitted under this
Arbitration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbifrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE, OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIEF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
‘REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR TARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIEF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbifrator, not
a court.

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for suck motions at the Asbitrator’s
discretion consistent with the expedited nature of arbitration proceedings. The Arbitrator will
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written discovery,
conducting depositions; and compelling the production of documents during discovery.’

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
olaims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, tort claimsg, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under either federal or state law.

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration, This Arbitration Agreement also does not preclude eithet
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
ordets or preliminaty injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered a waiver of that party’s right to arbitration under
this Arbitration Agreernent.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remed1es that claim would be subject to the provisions of this
Arbitration Agreement),

The patties agtee that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or ag otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
. parties may, however, disclose such information to their legal representatives, accountants or tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence, COMPANY may also disclose such information.to
individuals in affiliated companies for legal reporting purposes and other legitimate business
reasons. :

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable fo the claim(s} asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
~ involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought, The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
[imitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court,

DISTRIBUTOR ackmnowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY -after thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by either party
putsuant to the AA A Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration. Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporancous oral or written agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY.
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent

Texas law is not incongistent with the FAA,

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

8/20/2018 11:28:33 AM PDT
Date;

{Accepted & Effective)

COMPANY

Its:

WITNESS:

DISTRIBUTOR

DacuSigned by;
By: [ VT

Lance kelly Johnson

Print Name:

35233340.1
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY"™)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previcusly entered into a Distributor Agreement
("Agreement™) pursuant to which DISTRIBUTOR sacquired certain Distribution Rights; and

Whereas, the parties agree that it {s desirable to submit claims and disputes on an individual basis
to binding arbitration in order to resclve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, the Parties agree that certain other amendiments to the Agreement are mutuatly beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties mutually
apree as follows:

L To the extent DISTRIBUTOR has any of the following provisions in histher/its Distributar
Agreement, they are hereby deleted in their entirety:

a. the Right of First Refusal provision;

b Payment Upon Termination and Sole Remedy provision,

C. Statute of Limitations provision;

d, Covenant Not To Compete provision;

e Damages provision waiving or limiting potential damages in any way;

f Any Waiver of Jury Trial provision as all claims shall be submitted to binding
arbitration,

2. Any Comparny Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach, Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts fo provide reascnable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement, '

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shall not affect DISTRIBUTOR s right o submit a claim to
mandatory and binding arbitration,

3 Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party to initiate litigation is hereby deleted in its
. entirety as all claims shall be submitted to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties,

4, The following Mandatory and Binding Arbittation provision is hereby incorporated in the
Agreement: ‘

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising out of or in
any mannet relating to this Agreement or any other agreement executed in connection with this
Agreement, ot to the performance, interpretation, application or enforcement hereof, including, but
not {imited to breach hereof and/or termination kereof, which has not been resolved pursuant to any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein, '

3. Should any portion, word, clause, sentence or paragraph of this Amendment be declared void or
uneﬁfo.rceabie, including the Arbitration Agreement attached heteto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law,

6. Except as specifically set forth hereiri, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms hetsin, Such
Agreement, including any prior amendments thersto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement,

The parties acknowledge that each has executed this Amendment voiuntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment.

DISTRIBUTOR COMPANY

E‘Di;l@ijq .
By: ROAFRAATCAIEAST By:
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L John Michael Albert
Print Name; - s

B/17/2018 7:22:32 AM PDT

Date Date;

WITNESS!
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specificaily
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the

termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other -

associgtion that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbifration Act
(6 U.S.C. §§ 1, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules”), ot any successor rules, except as

otherwise agreed to by the partics and/or specified herein. Such arbitration shall be conducted

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Atbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The

Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator -

shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including aftorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add fo,
amend, or modify, existing law, No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbifration, or court proceeding where any party was not
a named party in the atbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to tecover any telief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action; The parties understand that there is no right or authority for any Covered Claim
1o be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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trials and no class, collective, reptesentative, or multi-plaintiff actions are permitfed under this
Arbitration Agreement. The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, tepresentative, or multi-plaintiff action. The Arbitrator may award damages or an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concermning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particulat issue or claim under this Arbifration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multj-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitratot, not
a court,

The Arbitrator shali have the authority to consider and rule on dispositive motions, such as
motions to distniss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district coutt, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited nature of atbitration proceedings, The Arbitrator will
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to

compe! the attendance of witnesses at the arbitration hearing; serving written discovery; .

conducting depositions; and compelling the production of documents during discovery.

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, tort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under either federal or state law.

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration, This Arbitration Agreement also does not precluds either
DISTRIBUTOR. or COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered a waiver of that party’s right to arbitration under
this Arbitration Agteernent.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies {(although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remed1es that claim would be subject to the provisions of this
Arbitration Agreement).

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,

court order or other legal process, or as otherwise required by law, the party agrees to nofify the '

other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants ot tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information to
individuals in affiliated compames for legal reporting purposes. and other legitimate business
reasons.

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement -

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought. The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or dispuies that are pending in arbitration or that have been initiated by erther party
pursuant to the AAA Rules. The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior ot
contemporancous oral or written agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY.
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent

Texas law is not inconsistent with the FAA,

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant fo the Arbitration Agreement rather than to 2 judge or
jury in court and that such disputes must be brought on an individual basis only.

8/17/2018 2:36:44 PM PDT
(Accepted & Effective)

Date:

COMPANY DISTRIBUTOR

DocuSigned by:
By: By: [ ébi?/\/l

, John Michael
Tts: Print Name:

Albert

WITNESS:

352333401
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY™)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
("Agreement™) pursuant to which DISTRIBUTOR acquired cettain Distribution Rights; and

Whereas, the parties agree that it is desirable to submit ¢claims and disputes on an individual basis
to birding arbiiration in order to resolve such disputes in & time-efficient manner and to allow an arbitrator
to award all relief available under the law,

Whereas, the Parties agree that certain other amendments to the Agreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties rmutually
agree as follows:

1. To the extent DISTRIBUTOR has any of the following provisions in his/her/its Distributor
Agreement, they are hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as ali claims shall be submitted to binding
arbitration,

thp Ao oo

2, Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR. maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement.

Upaon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of tithe to investigate and cure any breach, Any failure to comply
with this provision shall not affect DISTRIBUTOR’s right to submit a claim to
mandatory and binding arbitration,

3 Any Dispute Resolution provision in the Agreement is hereby amended as follows:




Case 5:17-cv-00772-XR Document 61-1 Filed 08/30/18 Page 79 of 114

DocuSign Envelope 1D: E1C82487-81D2-459C-BDOF-F3633CDB8237

Any provision allowing either party to initiate litigation is hereby deleted in its
_entirety as all claiins shall be submitted to binding arbitration.

The confidentiality provision is changed to read: All negotiations and mediation
pursuarit to this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence,

The tolling provisicn is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties.

4, The following Mandatory and Binding Arbitration provision is hereby incorporated in the
 Agreement: ‘

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising cut of or in

any manner relating to this Agreement or any other agreoment executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
not fimited to breach hereof and/or termination hereof, which has not been resolved pursuant to any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein.

3, Should any portion, word, clause, sentence or patagraph of this Amendment be declared void or
unenforceable, including the Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable iaw.

6. Except as specifically set forth herein, the Agreement, including any pricr amendments thereto,
remains in full force and effect except as specifically amended by the terms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement.

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment,

DISTRIBUTOR . COMPANY

Docusign.ed.by: :
! Kichard Wiatrek
By: EAGEE4E0 By:
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Richard wiatrek
Print Name: o Its:

8/16/2018 11:09:02 AM PDT

Date: Date;

WITNESS:
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy cxcept as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY {“Agreement™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 U.S.C. §§ 1, et seq.) (“FAA™ in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules™), or aty successor rules, except as

otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted -

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represemied by legal counsel of their own
choosing. Each party shall pay its own attorneys® fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbiiration hearing; or (2) submission of the parties® post-arbitration briefs. The
Axbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant te applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decision will have any preclusive affect
as to any issues or claims in any dispute, arbitration, or court proceeding whete any party was not
a named party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTCR on an
individual basis cnly and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action, Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action. The patties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis, The parties understand that there are no bench or jury
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frials and no class, collective, representative, or mulfi-plaintiff actions are permitted under this
Arbifration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff actlon The Arbitrator may award damages on an
md1v1dua1 basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition, Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court. :

The Asbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited nature of arbitration proceedings. The Arbitrator will
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to

compel the attendance of witnesses at the arbitration hearing; serving written discovery;

conducting depositions; and compelling the production of documents during discovery.

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, tort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under either federal or state law,

This Arbitration Agreement does not cover claims refating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration, This Arbitration Agreement also does not prectude sither
DISTRIBUTOR. or COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with app]icable law. A party’s seeking or obtaining

such provisional remedies shall not be considered a waiver of that party’s ri ght to arbitration under

this Arbitration Agreement.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim followfmg the
exhaustion of such adminisirative remed1es that claim would be subject to the provisions of this
Arbitration Agreement). .

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (c¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants or tax
advisors or members of their immediate families as necessary so long as they agree to maintain

such information in strict confidence. COMPANY may also disclose such information . to
individuals in affiliated companies for legal reporting pucposes. and other legitimate business
reasons. :

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought, The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in court wonld toll applicable statutes of limitation and
other time Hmitations in an action in court.

DISTRIBUTOR acknowledges that this is an impertant document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or -of this
Arbitretion Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and 4ll
remaining terms and provisions shall continue in full foree and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by either party
pursuant to the AAA Rules. The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise 1o resolve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporaneous oral or written agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY.
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent
Texas law is not inconsistent with the FAA.

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Avrbitration Agreement requires that dispates that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual bhasis only.

Date:

(Accepted & Effective)
COMPANY DISTRIBUTOR
By: ' By:
Its: Print Name:
WITNESS:

35233340.1
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FLOWERS BAKING CO, OF HOUSTON, LLC (“COMPANY™)
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
("Agreement") pursuant to which DISTRIBUTOR aequired certain Distribution Rights; and

Whereas, the parties agree that it is desirable fo subinit claims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, the Parties agree that certain other amendments to the Agreement are mutually beneficial;

Therefore, in congideration of these premises, and the terms contained herein, the parties mutually
agree as follows:

1, To the extent DISTRIBUTOR has any of the following provisions in his‘her/its Distributor
Agreement, they are hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as all claims shali be submitted to binding

e Ao oW

arbitration,

2. Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach, Such written notice
should include the specific section of this Agreement DISTRIBUTOR. mairtains
has been breached and sufficient fucts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement,

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any failore to comply
with this provision shall not affect DISTRIBUTORs right to submit a claim to
mandatory and binding arbitration,

3 Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party to initiate litigation is heteby deleted in its
,entirety as all claims shall be submitted to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compromise and
setflement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read; All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties.

4, The following Mandatory and Binding Arbitration provigion is hereby incorporated in the
Agreement: ‘

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising out of or in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, ot to the performance, interptetation, application or enforcement hereof, including, but
not limited to breach hereof and/or termination hereof, which has not been resolved pursuantto any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Aurbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein. '

3. Should any portion, word, clause, sentence or patagraph of this Amendment be declared void or
u,nehforceabh, including the Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as {c make this Agreement as modified legal and enforceable
to the fuilest extent permitted under applicable law.:

6. Except as speeifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the ferms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may rot be modified
except by written agreement of the parties or as otherwise set forth in the Agreement,

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment.

DISTRIBUTOR COMPANY

Dcnusigned. by:

Surer o

By~_.za2&:.sznagsaam : By!
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— JERMAN GARCIA
Print Name: : Tts:

' 8/16/2018 5:37:39 PM PDT

Date Date:

WITNESS:




Case 5:17-cv-00772-XR Document 61-1 Filed 08/30/18 Page 88 of 114

DocuSign Envelope ID: 0E2A4B33-57E8-4793-88E4-73D18ADBAZE6

EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR. (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
associgtion that DISTRIBUTOR may have with COMPANY (“Covered Claims”) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 US.C. §§ 1, et seq.) ("FAA™) in conformity with the Commercial Arbifration Rules of the
American Arbitration Association (“AAA” or “AAA Rules™), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANY shall pay for all arbitration filing fees and costs that ate customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and cosis could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable faw had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add to,
amend, or modity, existing law. No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any pariy was not
a named party in the atbitration,

All Covered Claims against COMPANY must be brought by DISTRIBUTCR on an
individual basis only and not as & plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff actiorn, it wili take all steps necessary to opt-out
of the action or refrain from opting in or joining, s the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action, The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a ptivate attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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trials and no class, collective, representative, or multi-plaintiff actions are permiited under this
Arbitration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, tepresentative, or multi-plaintiff action. The Arbitrator may award damages on an
individual basis only. '

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court.

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited nature of arbitration proceedings, The Arbitrator will
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compelling the production of documents during discovery.

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, tort claims, disctimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutory penalties under either federal or state law.

This Arbitration Apreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration. This Arbitration Agreement also does not preclude either
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered & waiver of that party’s right to arbitration under
this Arbitration Agreement.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim followmg the
exhaustion of such administrative 1emedaes that claim would be subject to the piovisions of this
Arbitration Agreement).

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential, The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except () as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants ot tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information . to
individuals in affiliated companies for legal feporting purposes and other legitimate business
reasons. ‘

Any request for arbitration must be in writing and provided to the other pérty and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement-

~ of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought. The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in court Would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an imporiant document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by etther party
pursuant to the AAA Rules. The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent confractor relationship between them. and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment . executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any prior or
contemporaneous oral or writfen agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY,
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent
Texas law is not inconsistent with the FAA.

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR wunderstands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual hasis only,

8/17/2018 3:31:45 PM PDT
{Accepted & Effective)

Date;

COMPANY DISTRIBUTOR

) DocuSigned by:
By: | By: EWSW gé‘?

) JERMAN GARCIA
Its: Print Name:

WITNESS:

35233340.1
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY")
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whersas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
("Agreement") pursuant to which DISTRIBUTOR acquired certain Distribution Rights; and

Wheteas, the parties agree that it is desirable to submit claims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, the Parties agree that certain other amendments to the Apreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the partics mutaally
agree as follows:

I, To the extent DISTRIBUTOR has any of the following provisions in his/her/its Distributor
Agreement, they are hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision waiving or limifing potential damages in any way;

Any Waiver of Jury Trial provision as all claims shall be submitted to binding
arbitration,

e R TR

2. Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR rmaintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should nctify COMPANY i writing, by
certified mail, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agreement.

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any faiture to comply
with this provision shall not affect DISTRIBUTOR s right to submit a claim fo
mandatory and binding arbitration,

3, Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either party to inifiate litigation is heteby deleted in its
. entirety as all claims shall be submitted to binding arbitration.

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confideatial and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties.

£, The following Mandatory and Binding Arbitration provision is hereby incorporated in the
Agreement; '

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising out of or in
any matner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
not limited to breach hereof and/or termination hereof, which has not been resoived pursuantto any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversies as specifically excluded therein,

5. Shouid any portion, word, clause, sentence or paragraph of this Amendment be declared void or
unenforceable, including the. Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law.

6. Except as specifically set forth herein, the Agresment, including any priot amendments thereto,
remains in full force and effect except as specifically amended by the terms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the partles or as otherwise set forth in the Agreement.

The parties acknowledge that each has executed this Amendment voluntarily, that each understands
the provisions herein, and that no promise or inducement not contained herein has been made regarding this
Amendment, '

DISTRIBUTOR COMPANY

[‘DocuSignec_] by:
By: 2r iun By:
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Jorge Humberto Lopez
Print Name: Its:

8/16/2018 6:17:07 PM PDT
Date: Date:

WITNESS:
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EXHIBIT
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies ard its and/or their directors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement”), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbifration Act
(6 U.S.C. §§ 1, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules”), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein, Such arbitration shall be conducted -

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANTY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represented by legal counsel of their own
choosing. - Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court. The Arbitrator shall issue a written decision within forty-five (45) days of
the later oft (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys” fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbifrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any party was not
a named patty in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if'it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from eny such class, collective, representative, or multi-
plaintiff action, Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action. The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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irials and no class, collective, reptesentative, or multi-plaintiff actions are permitted under this
Arbitration Agreement. The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

- Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall kave any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability -of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court,

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions fo dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expeditad nature of arbitration proceedings, The Arbitrator witl
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the aitendance of witnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compelling the production of documents during discovery.

Covered Claims covered under this Atbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent confractor, any other
claims premised upon DISTRIBUTOR'’s alleged status as anything other than an independent
contractor, tort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, ot statutory penalties under either federal or state law,

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration, This Arbitration Agreement also does not preclude either
DISTRIBUTOR or COMPANY from secking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shail not be considered & waiver of that party’s right to arbitration under
this Arbitration Agreement.
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR. chooses to pursue a claim following ihe
exhaustion of such administrative remed1es that claim would be subject to the provisions of this
Arbitration Agreement).

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential, The parties agree that neither they nor their counsel will revesl or disclose
the substance of the arbitration proceedings, or the result, except (a) as reguired by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place. The
parties may, however, disclose such information to their legal representatives, accountants or tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information - to
individuals in affiliated companies for legal reporting purposes and other legitimate business
reasons. ‘

Any requesf for arbifration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time petiod provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement -

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought. The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the opportanity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are defermined o be unlawtul, invalid, or unenforceable, such provisions
shall be enforced tc the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
- DISTRIBUTOQR. Any modifications or terminations shall be prospective only and shall not apply
t0 any claims or disputes that ate pending in arbitration or that have been initiated by either party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreemeni of the parties on the subject of arbitration of disputes and supersedes any prior or
contemmporaneous oral or written agreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY,
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent
Texas law is not inconsistent with the FAA,

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

8/20/2018 2:44:03 PM PDT

(Accepted & Effective)

Date:

COMPANY DISTRIBUTOR

DocuSigned by:
By: By: [ %nn

. Jorge Humberto Lopez
Tis: Print Name: g P

WITNESS:

35233340.1
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FLOWERS BAKING CO. OF HOUSTON, LLC (“COMPANY")

AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
("Agreement™) pursuant to which DISTRIBUTOR acquired cettain Distribution Rights; and

Whereas, the parties agree that it is desirable fo submit ¢laims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, the Parties agree that cettain other amendments to the Agreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties mutually

agree as foliows:

1. To the extent DISTRIBUTOR has any of the following provisions in histher/its Distributor
Agreement, they are hereby deleted in their entirety; '

mo o TP

the Right of First Refugal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision,

Damages provision waiving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as all claims shall be submitted to binding
arbitration.

2. Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of

this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach, Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR maintains is a breach of this
Agresment,

Upcn receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of time to investigate and cure any breach. Any failure to comply
with this provision shall not affect DISTRIBUTOR s right to submit a claim to
mandatory and binding arbitration.

Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Axny provision allowing either party to initiate litigation is hereby deleted in its
_entirety as all claims shall be submitted to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant to this Article are confidential and shall be treated as compi*omise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: All applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiatibn and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties,

4, The following Mandatory and Binding Atbitration provision is hereby incorporated in the
Agreement: '

Mandatory and Binding Arbitration: All claims, disputes, and controversies arising out of ot in
any manner relating to this Agreement or any other agreement executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
not limited to breach hereof and/or termination hereof, which has not been resolved pursuant fo any
negotiation and mediation provisions in the Agreement or otherwise shall be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
cantroversies as specifically excluded therein. '

5. Should any portion, word, clause, sentence or paragraph of this Amendment be declared void or
unenforceable, including the Arbitration Agreement atfached hereto, such portions shall be
modified or deleted in such a manner as fo make this Agreement as modified legal and enforceable
to the fullest extent permitted under applicable law.

6, Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and offect except as specifically amonded by the terms herein. Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendment is executed and may not be modified
except by written agreement of the parties or as otherwise sef forth in the Agreoment.

The parties acknowledge that each has executed this Amendment vofuntarily, that each understands
the provisions herein, and that no promise o inducement not contained herein has been made regarding this
Amendment,

DISTRIBUTOR COMPANY

DocuSigned by:

e

By —z6eschchazaa5s... ' By:
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i Argelio Garcia
Print Name: : Its:

8/17/2018 7:09:09 AM PDT
Date: / Date:

WITNESS:
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or controversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their ditectors,
officers, managers, employees, and agents and their successors and assigns) or that COMPANY
may have against DISTRIBUTOR (or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (*Agreement™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
associgtion that DISTRIBUTOR may have with COMPANY (“Covered Claims”) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(6 US.C. §§ 1, et seq.) (“FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Association (“AAA” or “AAA Rules™), or any successor rules, except as
otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted -

“before a single arbitrator unless all parties to the arbitration apree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr,org).

COMPANY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbifrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be tepresented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court. The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court. The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to awaid the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis in
such forum, including attorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add to,
amend, or modify, existing law. No arbitration award or decision will have any preclusive effect
as to any issues or claims in any dispute, arbitration, or court proceeding where any party was not
a named party i the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if'it is within any such
class, collective, tepresentative, or multi-plaintiff action, it will take all steps necessary to opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right to recover any relief from any such class, collective, representative, or multi-
plaintiff action. Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action, The parties understand that there is no right or authority for any Covered Claim
1o be heard or arbitrated on a muiti-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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trials and no class, collective, representative, or multi-plaintiff actions are permitted under this
Arbitration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTI-
PLAINTIFE ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, tepresentative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issus
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition against class, collective, representative, or multi-
plaintiff action arbitration and/or applicability of the FAA) shall be resolved by the arbitrator, not
a court.

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary Judgment in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator
may establish appropriate and less formal procedures for such motions at the Arbitrator’s
discretion consistent with the expedited nature of arbitration proceedings. The Arbitrator wiil
allow the parties to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the aftendance of wilnesses at the arbitration hearing; serving written discovery;
conducting depositions; and compelling the production of documents during discovery. ‘

Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTOR was misclassified as an independent contractor, any other
claims premised upon DISTRIBUTOR’s alleged status as anything other than an independent
contractor, fort claims, discrimination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, of statutory penalties under either federal or state law,

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration, This Arbitration Agreement also does not preclude either
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s secking or obtaining
such provisional remedies shall not be considered & waiver of that party’s right to arbitration under
this Arbitration Agreement,
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Nothing in this Arbitration Agreement is intended to affect or limif DISTRIBUTOR s right
to file an administrative charge ot otherwise seek relief from any administrative or federal or state
government agencies (although if DISTRIBUTOR chooses to pursue a claim following the
exhaustion of such administrative remed1es that claim would be subject to the provisions of this
Arbitration Agreement).

The patties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential. The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢) as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the

other party as soon as notice of such process is received and before disclosure takes place. The -

parties may, however, disclose such information to their legal representatives, accountants or tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such information . to
individuals in affiliated companies for legal teporting purposes and other legitimate business
reasons. ‘

Any request for arbitration must be in writing and provided to the other party and to AAA
by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought. The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in coutt Wouid toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the oppertunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent perm1351ble under the law, or, if necessary, severed, and all
temaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by either party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and various other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise te resolve their claims by arbifration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any ptiot or
contemporaneous oral or written agreement or understanding on the subject, Any agreement
contraty to the foregoing must be in writing signed by the President of COMPANY.
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This Arbitration Agreement shall be governed by the FAA and Texas law to the exfent
Texas law is not inconsistent with the FAA.

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

8/20/2018 5:31:58 PM PDT

Date;
{Accepted & Effective)
COMPANY DISTRIBUTOR
DonuSigngd by:
By: - By: 4 BEUOOLUE A ROCTT
. Argelio Garcia
Tts: ' Print Name: .
WITNESS:

362333401
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FLOWERS BAKING CO, OF HOUSTON, LLC (“COMPANY")
AMENDMENT TO DISTRIBUTOR AGREEMENT

Whereas, COMPANY and DISTRIBUTOR have previously entered into a Distributor Agreement
(" Agreement™) pursuant to which DISTRIBUTOR acquired certain Distribution Rights; and

Whereas, the parties agree that it is desirable to submit claims and disputes on an individual basis
to binding arbitration in order to resolve such disputes in a time-efficient manner and to allow an arbitrator
to award all relief available under the law;

Whereas, the Parties agree that certain other amendments to the Agreement are mutually beneficial;

Therefore, in consideration of these premises, and the terms contained herein, the parties mutually
agree as follows:

1 To the extent DISTRIBUTCR has any of the following provisions in his/her/its Distributor
Agreement, they ate hereby deleted in their entirety:

the Right of First Refusal provision;

Payment Upon Termination and Sole Remedy provision;

Statute of Limitations provision;

Covenant Not To Compete provision;

Damages provision walving or limiting potential damages in any way;

Any Waiver of Jury Trial provision as all claitms shall be submitted to binding

the e oR

arbitration.

2, Any Company Breach provision in the Agreement is hereby amended to read as follows:

Company Breach: If DISTRIBUTOR maintains that COMPANY is in breach of
this Agreement, DISTRIBUTOR should notify COMPANY in writing, by
certified mail, return receipt requested, of the alleged breach. Such written notice
should include the specific section of this Agreement DISTRIBUTOR maintains
has been breached and sufficient facts to provide reasonable notice to COMPANY
of the action or failure to act which DISTRIBUTOR. maintains is a breach of this
Agreement,

Upon receipt of the DISTRIBUTOR's notice of breach, COMPANY shall have a
reasonable period of timme to investigate and cure any breach, Any failure to comply
with this provision shall not affect DISTRIBUTOR’s right to submit a claim to
mandatory and binding arbitration, "

3. Any Dispute Resolution provision in the Agreement is hereby amended as follows:
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Any provision allowing either parfy to inifiate litigation is heteby deleted in its
_entirety as all claims shall be submitfed to binding arbitration,

The confidentiality provision is changed to read: All negotiations and mediation
pursuant te this Article are confidential and shall be treated as compromise and
settlement negotiations for the purposes of the Federal Rules of Evidence and any
similar states rules of evidence.

The tolling provision is changed to read: Al applicable statutes of limitation and
defenses based upon the passage of time shall be tolled during the negotiation and
mediation procedures specified in the Article. All deadlines specified in such
procedures may be extended by mutual agreement of the parties,

4, The following Mandatory and Binding Arbitration provision is hercby incorporated in the
Agreement: ' '

Mandatory and Binding Arbitration: All claims, disputes, and controversies atising out of or in
any manner relating to this Agresment or any other agreement executed in connection with this
Agreement, or to the performance, interpretation, application or enforcement hereof, including, but
not [imited fo breach hereof and/or termination hereof, which has not beeu resolved pursuant fo any
negotiation and mediation provisions in the Agreement or otherwise shail be submitted to
individual binding arbitration in accordance with the terms and conditions set forth in the
Arbitration Agreement attached hereto as Exhibit 1, excepting only such claims, disputes, and
controversics as specifically excluded therein,

5. Should any portion, word, clause, sentence or patagraph of this Amendment be declared void or
unenforceable, including the Arbitration Agreement attached hereto, such portions shall be
modified or deleted in such a manner as to make this Agreement as modified legal and enforceable
to the fultest extent permitted under applicable law,

0. Except as specifically set forth herein, the Agreement, including any prior amendments thereto,
remains in full force and effect except as specifically amended by the terms herein, Such
Agreement, including any prior amendments thereto, and this Amendment set forth the entire
agreement between the parties as of the date this Amendinent is executed and may not be modified
except by written agreement of the parties or as otherwise set forth in the Agreement.

The parties acknowledge that each has executed this Amendment voiuntarily, that each understands
the provisions herein, and that no promise or inducement not.contained herein has been made regarding this
Amendment,

DISTRIBUTOR COMPANY

DocuSigned by:
By: [‘ ; By:
y- ABDCBAASSBAELAS - }’-
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Christohpher Lacey
Print Name; Its:

8/30/2018 9:30:16 AM PDT
Date: Date:

WITNESS:
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EXHIBIT 1
ARBITRATION AGREEMENT

The parties agree that any claim, dispute, and/or coniroversy except as specifically
excluded herein, that either DISTRIBUTOR (which includes its owner or owners as applicable)
may have against COMPANY (and/or its affiliated companies and its and/or their directors,
officers, managers, employees, and agents and their successors and assighs) or that COMPANY
may have against DISTRIBUTOR {or its owners, directors, officers, managers, employees, and
agents), arising from, related to, or having any relationship or connection whatsoever with the
Distributor Agreement between DISTRIBUTOR and COMPANY (“Agreement™), including the
termination of the Agreement, services provided to COMPANY by DISTRIBUTOR, or any other
association that DISTRIBUTOR may have with COMPANY (“Covered Claims™) shall be
submitted to and determined exclusively by binding arbitration under the Federal Arbitration Act
(9 US.C. §§ 1, et seq.) (“*FAA™) in conformity with the Commercial Arbitration Rules of the
American Arbitration Asscciation (“AAA” or “AAA Rules™), or any successor rules, except as

otherwise agreed to by the parties and/or specified herein. Such arbitration shall be conducted -

before a single arbitrator unless all parties to the arbitration agree otherwise in writing. Copies of
AAA’s Rules are available on AAA’s website (www.adr.org).

COMPANTY shall pay for all arbitration filing fees and costs that are customarily associated
with AAA arbitration, subject to the Arbitrator’s authority to award fees and costs to COMPANY
as the prevailing party. Each party may be represented by legal counsel of their own
choosing. Each party shall pay its own attorneys’ fees, provided that an Arbitrator may award
attorney’s fees and costs to the prevailing party under any applicable statute or written agreement
to the same extent that attorney’s fees and costs could be awarded in court, The arbitration shall
be subject to the same burdens of proof and statutes of limitations as if the Covered Claims were
being heard in court, The Arbitrator shall issue a written decision within forty-five (45) days of
the later of: (1) the arbitration hearing; or (2) submission of the parties’ post-arbitration briefs. The
Arbitrator’s written decision shall include findings of fact and conclusions of law. The Arbitrator
shall have the authority to award the same damages and other relief that would have been available
in court pursuant to applicable law had the Covered Claim been brought on an individual basis.in
such forum, including attorneys’ fees and costs. Subject to the parties’ right to appeal, the decision
of the arbitrator will be final and binding, The Arbitrator shall not have the authority to add fo,
amend, or modify, existing law. No arbitration award or decision will have any preclusive effect
as to any issues ot claims in any dispute, arbitration, or court proceeding where any party was not
a named party in the arbitration.

All Covered Claims against COMPANY must be brought by DISTRIBUTOR on an
individual basis only and not as a plaintiff or class member in any purported class, collective,
representative, or multi-plaintiff action. DISTRIBUTOR further agrees that if it is within any such
class, collective, representative, or multi-plaintiff action, it will take all steps necessary o opt-out
of the action or refrain from opting in or joining, as the case may be, and DISTRIBUTOR expressly
waives any right {o recover any telief from any such class, collective, representative, or multi-
plaintiff action, Similarly, all Covered Claims by COMPANY against DISTRIBUTOR may not
be brought as a plaintiff or class member in any purported class, collective, representative, or multi-
plaintiff action, The parties understand that there is no right or authority for any Covered Claim
to be heard or arbitrated on a multi-plaintiff, collective, or class action basis, as a private attorney
general, or any other representative basis. The parties understand that there are no bench or jury
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frials and no class, collective, representative, or multi-plaintiff actions are permitted under this
Arbitration Agreement, The Arbitrator shall not consolidate claims of different distributors into
one proceeding, nor shall the Arbitrator have the power or authority to hear arbitration as a class,
collective, representative, or multi-plaintiff action, The Arbitrator may award damages on an
individual basis only.

TO THE MAXIMUM EXTENT PERMITTED BY LAW, BOTH PARTIES
EXPLICITY WAIVE ANY RIGHT TO: (1) INITIATE. OR MAINTAIN ANY COVERED
CLAIM ON A CLASS, COLLECTIVE, REPRESENTATIVE, OR MULTE-PLAINTIFF
BASIS EITHER IN COURT OR ARBITRATION; (2) SERVE OR PARTICIPATE AS A
REPRESENTATIVE OF ANY SUCH CLASS, COLLECTIVE, OR REPRESENTATIVE
ACTION; (3) SERVE OR PARTICIPATE AS A MEMBER OF ANY SUCH CLASS,
COLLECTIVE, OR REPRESENTATIVE ACTION; OR (4) RECOVER ANY RELIEF
FROM ANY SUCH CLASS, COLL]LCTIVE REPRESENTATIVE, OR MULTI-
PLAINTIFF ACTION.

Any dispute concerning the validity or enforceability of this prohibition against class,
collective, representative, or multi-plaintiff action arbitration shall be decided by a court of
competent jurisdiction, and no arbitrator shall have any authority to consider or decide any issue
concerning the validity or enforceability of such prohibition. Any issues concerning arbitrability
of a particular issue or claim under this Arbitration Agreement (except for those concerning the
validity or enforceability of the prohibition apainst class, collective, representative, or multi-
plainfiff action arbitration and/or apphcablhty of the FAA) shall be resolved by the arbifrator, not
a court.

The Arbitrator shall have the authority to consider and rule on dispositive motions, such as
motions to dismiss, or motions for summary judgment, in accordance with the standards and
burdens generally applicable to such motions in federal district court, except that the Arbitrator

may establish appropriate and less formal procedures for such motions at the Asbitrator’s -

discretion consistent with the expedited nature of arbitration proceedings, The Arbitrator will
allow the partics to conduct adequate discovery including, but not limited to, issuing subpoenas to
compel the attendance of witnesses at the arbitration hearing: serving written discovery,
conducting depositions; and compelling the production of documents during discovery.

‘Covered Claims covered under this Arbitration Agreement include, but are not limited to:
breach of contract, any claims challenging the independent contractor status of DISTRIBUTOR,
claims alleging that DISTRIBUTCR was misclassified as an independent contractor, any other
claims premised upen DISTRIBUTOR’s alleged status as anything other than an independent
contractor, tort claims, discritnination claims, retaliation claims, and claims for alleged unpaid
compensation, civil penalties, or statutery penalties under either federal or state law,

This Arbitration Agreement does not cover claims relating to whistleblowers and/or
unlawful retaliation arising under the Sarbanes-Oxley Act or disputes involving any ERISA-based
benefit plans that provide for arbitration. This Arbitration Agreement also does not preclude either
DISTRIBUTOR or COMPANY from seeking provisional remedies such as temporary restraining
orders or preliminary injunctions in accordance with applicable law. A party’s seeking or obtaining
such provisional remedies shall not be considered a waiver of that party’s right to arbitration under
this Arbitration Agreement,
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Nothing in this Arbitration Agreement is intended to affect or limit DISTRIBUTOR s right
to file an administrative charge or otherwise seek relief from any administrative or federal or state
government agencies {although if DISTRIBUTOR chooses to pursue a claim foﬂowing the
exhaustion of such administrative remed1es that claim would be subjeet to the provisions of this
Arbitration Agreement).

The parties agree that arbitration proceedings under this Arbitration Agreement are to be
treated as confidential, The parties agree that neither they nor their counsel will reveal or disclose
the substance of the arbitration proceedings, or the result, except (a) as required by subpoena, court
order, or other legal process, or (b) as otherwise necessary or appropriate in the prosecution or
defense of the case, or (¢} as required by law. If disclosure is compelled of one party by subpoena,
court order or other legal process, or as otherwise required by law, the party agrees to notify the
other party as soon as notice of such process is received and before disclosure takes place, The
partics may, however, disclose such information to their legal representatives, accountants ot tax
advisors or members of their immediate families as necessary so long as they agree to maintain
such information in strict confidence. COMPANY may also disclose such informeation . to
individuals in affiliated companies for legal reporting purposes and other legitimate business
reasons. '

Any request for arbifration must be in writing and provided to the other party and to AAA

by certified or registered mail, return receipt requested, within the time period provided for by the

statute(s) of limitations applicable to the claim(s) asserted. The request must set forth a statement-

of the nature of the dispute, including the alleged act or omission at issue; the names of all persons
involved in the dispute who are known to the claimant at the time of filing; the amount in
controversy, if any; and the remedy or remedies sought. The parties agree that either the filing or
the service of a request for arbitration shall toll all applicable statutes of limitation and other time
limitations to the same extent that a filing in court would toll applicable statutes of limitation and
other time limitations in an action in court.

DISTRIBUTOR acknowledges that this is an important document that affects its
legal rights and that the DISTRIBUTOR has been given the opportunity to discuss this
Arbitration Agreement with private legal counsel. If any provision of AAA’s Rules or of this
Arbitration Agreement are determined to be unlawful, invalid, or unenforceable, such provisions
shall be enforced to the greatest extent permissible under the law, or, if necessary, severed, and all
remaining terms and provisions shall continue in full force and effect. This Arbitration Agreement
may be modified or terminated by COMPANY after thirty (30) days written notice to
DISTRIBUTOR. Any modifications or terminations shall be prospective only and shall not apply
to any claims or disputes that are pending in arbitration or that have been initiated by erther party
pursuant to the AAA Rules, The parties also agree that nothing herein is intended to, or does, affect
or otherwise change the independent contractor relationship between them and that adequate and
sufficient consideration has been provided for in this Arbitration Agreement, including but not
limited to the additional monetary consideration and varicus other amendments to the Distributor
Agreement as set forth in the Amendment executed concurrently herewith, and each party’s
promise to resolve their claims by arbitration, Finally, this Arbitration Agreement is the complete
agreement of the parties on the subject of arbitration of disputes and supersedes any ptior or
contemporaneous oral or written apgreement or understanding on the subject. Any agreement
contrary to the foregoing must be in writing signed by the President of COMPANY,
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This Arbitration Agreement shall be governed by the FAA and Texas law to the extent

Texas law is not incongistent with the FAA.

DISTRIBUTOR acknowledges that it has received and read and specifically agrees
to be bound by this Arbitration Agreement. DISTRIBUTOR understands that this
Arbitration Agreement requires that disputes that involve matters subject to the Agreement
be submitted to arbitration pursuant to the Arbitration Agreement rather than to a judge or
jury in court and that such disputes must be brought on an individual basis only.

Date: 8/30/2018 9:30:16 AM PDT
(Accepted & Effective)

COMPANY DISTRIBUTOR

DocuSigned by:
By: By: ABDCBAASSBAF4AB. .

. christohpher Lacey
Its: Print Name:

WITNESS:

352333401
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Wiatrek v. Flowers

Plaintiff Name Settlement Allocation |tLeadership Pay |Total

Argelio Garcia Jr. 5 50000 - $ 500,00

Christopher Lacey $ 500.00 $  500.00

Jerman Garcia 5 50C.00 §  500.00

John Michael Albert 5 500.00 $  500.00

Jorge Humberio Lopez $ 518.13 $§ 51813

Juan Valenfine Pena S 9,580.45 | $ 9,580.45

Kevin Dentherage $ 9,321.39 $§ 9,321.39

Lance Kelly Johnson $ 500.00 $  500.00

Paul Ishmael Munoz $ 9,580.45 $ 9,580.45

Rolando Verastegui 5 9,494.09 $ 9,494,009

Richard Wiatrek 5 3,505.50 | & 5,000.00 18 850550

$ 49,500.00
Plaintiffs' Settlement Funds: S 49,500.00
Attorneys' fees and Expenses s 152,000,00

Total: ' 5 201,500.00
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS -

SAN ANTONIO DIVISION
RICHARD WIATREK, §
Individually and on Behalf of all §
Others Similarly Situated, §
§
Plaintiff, 8
v. &
§ CIVIL ACTION NO. 5:17-cv-00772
§
§
FLOWERS FOODS, INC. and § JURY DEMANDED
FLOWERS BAKING CO. OF SAN § '
ANTONIO, LLC, §
§
Defendants. §
§

AFFIDAVIT OF ALFONSO KENNARD JR.

STATE OF TEXAS §
§

COUNTY OF HARRIS  §

BEFORE ME, the undersigned authority, on this day personally appeared Alfonso
Kennard Jr,, who is personally known to me or presented a valid Texas drivers license to verify
his identity, and who, after first duly sworn under oath, deposes and states as follows:

1. “My name is Alfonso Kennard, Jr. 1 am over twenty-one years old, of sound mind,
and T am competent to make this affidavit. The facts stated in this affidavit are within
my personal knowledge and are true and correct.

2. [am the managing partner at Kennard Miller Hernandez P.C., and am the attorney-in-
charge in the above-styled cause of action. T am an attorney licensed to practice in
the State of Texas and the United States District Court for the Westemn District of
Texas. 1 have been a licensed attorney for over 10 years. I am board-certified in
labor and employment law by the Texas Board of Legal Specialization.
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3. On August 15, 2017, Plaintiff filed his Original Petition.
4. On November 15, 2017, an initial status conference with the Court was held.

5. On November 22, 2017, Plaintiff filed his Motion for Conditional Certification and
filed their corrected Motion for Conditional Certification on November 27, 2017, The
Court granted Plaintiff’s Motion for Conditional Certification on February 5, 2018.

6. On April 13, 2018, Plaintiffs served Defendants with their first set of Discovery
Requests. Defendants’ served Plaintiff with their first Discovery Requests on May 31,
2018.

7. On June 13, 2018 the Court held a hearing regarding Defendants’ Motion to Dismiss,
Plaintiffs’ Motion to Amend Complaint, Plaintiffs’ Motion to Certify a Rule 23 Class
and Plaintiffs’ Motion for Sanctions.

8. Using a “billing judgment” analysis the calculated attorney’s fees, costs, and
expenses are $152,000.00. Our fees exceeded $400,000.00, but reduced them in order
to facilitate a settlement for the distributors. The total amount of time and the
corresponding dollar amounts were reasonable and necessary.

9. The hourly rates charged by myself and/or other attorneys and legal support staff are
more than reasonable for counsel in the Harris County, Texas legal community for
legal work of this nature and complexity. As a board-certified Labor and
Employment attorney I regularly bill $625 for my services per hour. My senior
associate regularly bills $495 per hour. My associate attorney regularly bills $375 per
hour. 1 have personal knowledge of all the hours worked in this case because I
worked each hour or supervised the work completed. Further, I exercised billing
judgment by removing all duplicative or unnecessary billable hours.

e

ALFONSO'KENNARD JR.

SUBSCRIBED AND SWORN TO BEFORE ME, an officer authorized to administer
oaths, on the t[@ day of fygudt— 2018, to certify which witness my hand and -

official seal. _ _ ,

Notary Public'in and for the State of Texas
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Cochu Porta

Printed Nartte of Notary Public

My Commission Expires:

t)f2020.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

RICHARD WIATREK Individually and
on Behalf of all Others Similarly Situated,

Plaintiff,
Civil Action No. 5:17-cv-00772
V.

FLOWERS FOODS, INC. and
FLOWERS BAKING CO. OF
SAN ANTONIO, LLC,

Defendants.

O WO O W00 WD SO0 0N LOT WO OON WO WOn Lo

ORDER GRANTING JOINT MOTION FOR APPROVAL OF FLSA SETTLEMENT

Before the Court is the parties’ Joint Motion for Approval of FLSA Settlement. The
Court GRANTS the parties’ Motion and approves the parties’ proposed settlement. Having
reviewed the terms of the seftlement here, the Court determines that the settlement is both fair
émd reasonable. Both parties believe the agreement to be fair and reasonable, which weighs in
favor of approval where, as here, the parties have engaged in discovery.

Having reviewed the terms of the settlement here, the Court determines that the
settlement is both fair and reasonable. The Court notes that the parties have litigated this matter
for more than 18 months. The parties exchanged records and other documents and mediated the
claims. Additionally, all parties believe the agreement to be fair and reasonable, Which weighs in

favor of approval where, as here, the parties have engaged in discovery.
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Accordingly, the Court approves the parties’ settlement of their FLSA claims and the
parties’ Motion is GRANTED. All claims of all plaintiffs and all opt-ins are be dismissed with

prejudice. IT IS SO ORDERED.

UNITED STATES DISTRICT JUDGE

Date:




