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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 

FLORIDA Case No. 1:21-cv-21708

LORI WHISMAN AND JOANNE ALLEN, 
individually and on behalf of themselves and 
others similarly situated, 

Plaintiffs, CLASS ACTION 

v. 

DESIGNER BRANDS, INC., 

Defendant. 
______________________________________/ 

NOTICE OF REMOVAL 

Pursuant to 28 U.S.C. §§ 1331, 1332(d), 1441, and 1446, Defendant Designer Brands, 

Inc. (“Defendant”) hereby provides notice of removal of this action from the Circuit Court of the 

Eleventh Judicial Circuit in and for Miami-Dade County, Florida, to the United States District 

Court for the Southern District of Florida. In support of this Notice of Removal, Defendant states 

as follows: 

I. Threshold Requirements

1. On March 27, 2021, Plaintiffs Lori Whisman and Joanne Allen (“Plaintiffs”) filed

a putative class action complaint against Defendant in the Circuit Court for the Eleventh Judicial 

Circuit, in and for Miami-Dade County, Florida, captioned Lori Whisman and Joanne Allen v. 

Designer Brands, Inc., No. 2021-007581-CA-01 (the “State Court Action”). 

2. Defendant agreed to waive service of the Complaint and Summons in the State

Court Action on April 5, 2021.  
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3. This Notice of Removal is timely filed under 28 U.S.C. § 1446(b)(1) because it is 

filed within 30 days of the date that Defendant was served with the initial pleading. 

4. Pursuant to 28 U.S.C. § 1446(a), all process, pleadings, and orders that have been 

filed and served in the State Court Action are attached hereto as Exhibit 1. 

II. Federal Question Jurisdiction Pursuant to 28 U.S.C. § 1331 

5. Plaintiffs allege claims under the Fair and Accurate Credit Transaction Act 

(“FACTA”), 15 U.S.C. § 1681 et seq. 

6. Because Plaintiffs allege claims arising under the laws of the United States, this 

Court has federal question jurisdiction pursuant to 28 U.S.C. § 1331. 

III. Class Action Fairness Act Jurisdiction Pursuant to 28 U.S.C. § 1332(d) 

7. Removal is proper under 28 U.S.C. § 1332(d) because the United States District 

Courts have original jurisdiction over any class action: (i) involving a putative class of 100 or 

more members; (ii) where at least one member of the plaintiff class is a citizen of a State 

different from any defendant; and (iii) in which the matter in controversy exceeds (in the 

aggregate) the sum or value of $5 million, exclusive of interest and costs. See Dart Cherokee 

Basin Operating Co. v. Owens, 135 S. Ct. 547, 554 (2014) (“CAFA’s provisions should be read 

broadly.”).1 Here, all three conditions are satisfied. 

8. Based on the allegations concerning the putative class that Plaintiffs seek to 

represent in the Complaint, Defendant believes the putative class would exceed 5,000 members.  

Thus, the putative class Plaintiffs seek to represent consists of 100 or more members as required 

by 28 U.S.C. § 1332(d)(5)(B). 

 
1  By arguing that this matter is removable under 28 U.S.C. § 1332(d), Defendant does not waive any 
argument that this matter is improper for class certification and all such arguments are expressly reserved.  
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9. According to the allegations in the Complaint, Plaintiffs are, and were at all 

relevant times, residents and citizens of Florida and South Carolina. (Compl. ¶ 22).   

10. Defendant is an Ohio corporation with its headquarters and principal place of 

business in Ohio, and consequently is a citizen of Ohio. 

11. Because Plaintiffs are citizens of Florida and South Carolina and Defendant is a 

citizen of Ohio, at least one member of the class of plaintiffs is a citizen of a State different from 

the defendant as required by 28 U.S.C. § 1332(d)(2)(A). 

12. Because Defendant is not a citizen of the State in which the action was originally 

filed, removal is proper under 28 U.S.C. §§ 1332(d)(3)–(4). 

13. For purposes of assessing the amount in controversy, Plaintiffs’ allegations are 

accepted as true. See, e.g., St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 289 

(1938) (noting it does not matter, for purposes of the amount in controversy, that “the complaint 

discloses the existence of a valid defense to the claim”). 

14. Plaintiffs allege that “[a]s a result of Defendant’s willful violations…pursuant to 

15 U.S.C. § 1681n,” they seek “statutory damages,” “punitive damages,” “attorneys’ fees, 

litigation expenses and costs of suit,” and “such other and further relief as the Court deems 

proper under the circumstances.” (Compl. ¶ 83.) 

15. For willful violations under 15 U.S.C. § 1681n, FACTA provides for actual 

damages or statutory damages of “not less than $100 and not more than $1,000” per consumer, 

“such amount of punitive damages as the court may allow,” and “the costs of the action together 

with reasonable attorney’s fees as determined by the court.”  15 U.S.C. § 1681n(a)(1). 

16. Because FACTA provides for up to $1,000 in statutory damages per consumer, in 

addition to punitive damages, attorneys fees, and costs, and because Defendant believes the 
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putative class would exceed 5,000 persons, the amount in controversy exceeds $5,000,000 as 

required by 28 U.S.C. § 1332(d)(2). 

17. This matter satisfies all requirements of 28 U.S.C. § 1332(d) and is therefore 

removable under the Class Action Fairness Act of 2005. 

IV. Article III Jurisdiction 

18. The Eleventh Circuit held in Muransky v. Godiva Chocolatier, Inc., 979 F.3d 917 

(11th Cir. 2020) that the plaintiff in that case had failed to plead an injury-in-fact sufficient to 

support Article III jurisdiction over his FACTA claim, which alleged that the defendant had 

printed the first six and last four digits of his card number on his receipt.  Muransky had “alleged 

the class’s harm, and risk of harm, from those statutory violations in broad terms: ‘Plaintiff and 

the members of the class have all suffered irreparable harm as a result of the Defendant’s 

unlawful and wrongful conduct,’ and ‘Plaintiff and members of the class continue to be exposed 

to an elevated risk of identity theft.’  No additional details were offered.”  Id. at 922.  See also id. 

at 934 (“He pleaded nothing about any specific risks from the sequence of numbers included on 

his receipt, and did not address the issue before the district court at any time.”).  In holding that 

Muransky failed to establish standing based on these allegations, the court noted that “we cannot 

say that no one could ever show standing for a similar procedural violation.”  Id. at 936. 

19. Here, Plaintiffs’ Complaint includes numerous allegations that make this case 

distinguishable from Muransky: 

a. “Most recently, the United States Supreme Court even ruled that a violation of 

one’s rights alone is enough for standing under federal law.  See Uzuegbunam v. 

Preczewski, 2021 U.S. LEXIS 1372, *16 (Sup. Ct. Mar. 8, 2021)…”  (Compl. ¶ 

1.) 
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b. “As a result of Defendant’s unlawful conduct, Plaintiffs and the Class who 

conducted business with Defendant during the time frame relevant to this action 

have suffered a violation of their substantive rights under § 1681c(g), an invasion 

of their privacy, breach of their confidence in the safe handling of their account 

information, breach of implied bailment, exposure to an elevated risk of identity 

theft, and were unfairly burdened with the need to keep or destroy the receipt, so 

as to prevent further disclosure of their sensitive credit or debit card information.”  

(Compl. ¶ 3.) 

c. “[D]isclosure of that information on the receipt exposes cardholders to a material 

risk of identity theft, including card fraud.”  (Compl. ¶ 20.) 

d. “The risk created by this disclosure is substantial.  For example, at least one study 

demonstrated that in just six seconds, a thief armed with nothing more than the 

first six and last four digits of a credit card number – the very information Trader 

Joe’s [sic] disclosed on Plaintiff’s receipt here – can deduce the missing digits and 

make a fraudulent purchase online….”  (Compl. ¶ 21.) 

e. “Defendant’s practice of printing the last four digits of the card number on the 

receipt along with the first six also enhances a thief’s ability to conduct these 

attacks….”  (Compl. ¶ 22.) 

f. “The first six digits of a card also reveal details merchants do not normally print 

on the receipt that a thief can use to deduce missing account information needed 

to commit fraud….”  (Compl. ¶ 23.) 
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g. “Absent Defendant’s memorialization of the first six digits of Plaintiffs’ cards on 

their receipts, a thief has no practical way to learn that information….”  (Compl. ¶ 

25.) 

h. “In addition, the receipt provided by Defendant includes the full name of Plaintiff 

Whisman and additional information related to the VIP customers rewards 

program, such as Plaintiff Whisman’s customer ID number, all of which expose 

Plaintiff Whisman to a increased risk of identity theft when combined with the ten 

digits of the debit card account printed on the receipt.”  (Compl. ¶ 43.  See also 

Compl. ¶ 49.) 

i. See also Compl. ¶¶ 44-46, 50-52, 62 (alleging receipt invaded Plaintiffs’ privacy, 

breached their confidence, and caused them “to take action to safeguard the 

receipt”); Compl. ¶ 69 (alleging “all Class Members have experienced actual 

harm”). 

20. The Supreme Court is also poised to address issues of standing to bring claims 

under the Fair Credit Reporting Act, of which FACTA is a part, in TransUnion LLC v. Ramirez, 

No. 20-297.  The Supreme Court’s forthcoming decision may offer further support for Article III 

jurisdiction over Plaintiffs’ claims. 

21. In short, this Court has Article III jurisdiction over Plaintiffs’ claims. 

V. Venue 

22. Venue is proper in the Southern District of Florida because the State Court Action 

is pending within the jurisdictional confines of this Court. 28 U.S.C. § 1446(a). 
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23. Defendant will provide written notice of the filing of this Notice of Removal to 

Plaintiff and the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade County, 

Florida. 

WHEREFORE, Defendant Designer Brands, Inc. hereby removes this civil action to this 

Court on the bases identified above. 

 Dated: May 5, 2021     Respectfully submitted, 

 
s/Joel Griswold   
Joel Griswold 
Florida Bar No.: 1008827 
Email: jcgriswold@bakerlaw.com  
BAKER & HOSTETLER LLP  
200 South Orange Avenue, Ste. 2300 
Post Office Box 112  
Orlando, FL 32801-3432  
Telephone:  (407) 649-4088 
Facsimile:  (407) 841-0168 
 
ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on this May 5, 2021, the foregoing has been electronically 

filed with the Clerk of the Court using the CM/ECF system.  I further certify that I have caused a 

true and correct copy of the foregoing document to be served on the following via First Class 

U.S. Mail and email: 

Bret Leon Lusskin , Jr. 
Bret Lusskin, P.A. 
20803 Biscayne Blvd. 
Ste 302 
Aventura, FL 33180 
blusskin@lusskinlaw.com  
 
Keith James Keogh 
Keogh Law, Ltd. 
55 W. Monroe, Ste. 3390 
Chicago, IL 60603 
keith@keoghlaw.com  
 
Scott D. Owens 
Scott D. Owens, P.A. 
2750 N 29th Ave., Ste. 209A 
Hollywood, FL 33020 
scott@scottdowens.com  
 
 
       s/ Joel Griswold   
       Joel Griswold 
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FORM 1.997.     CIVIL COVER SHEET

The civil cover sheet and the information contained in it neither replace nor supplement the filing 
and service of pleadings or other documents as required by law. This form must be filed by the 
plaintiff or petitioner with the Clerk of Court for the purpose of reporting uniform data pursuant 
to section 25.075, Florida Statutes. (See instructions for completion.)

I. CASE STYLE

  IN THE CIRCUIT COURT OF THE ELEVENTH   JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE   COUNTY, FLORIDA

Lori Whisman, Joanne Allen
Plaintiff Case #   

Judge    
vs.

Designer Brands, Inc.
Defendant

II. AMOUNT OF CLAIM
Please indicate the estimated amount of the claim, rounded to the nearest dollar. The estimated amount of 
the claim is requested for data collection and clerical processing purposes only. The amount of the claim 
shall not be used for any other purpose.  

  ☐  $8,000 or less
☐ $8,001 - $30,000
☐ $30,001- $50,000
☐ $50,001- $75,000
☐ $75,001 - $100,000
☒ over $100,000.00

III. TYPE OF CASE (If the case fits more than one type of case,   select the most 
definitive category.) If the most descriptive label is a subcategory (is indented under a broader 
category), place an x on both the main category and subcategory lines.
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CIRCUIT CIVIL

☐ Condominium
☐ Contracts and indebtedness
☐ Eminent domain
☐ Auto negligence
☐ Negligence—other

☐ Business governance
☐ Business torts
☐ Environmental/Toxic tort
☐ Third party indemnification
☐ Construction defect
☐ Mass tort
☐ Negligent security
☐ Nursing home negligence
☐ Premises liability—commercial
☐ Premises liability—residential

☐ Products liability
  ☐ Real Property/Mortgage foreclosure

☐ Commercial foreclosure
☐ Homestead residential foreclosure
☐ Non-homestead residential foreclosure
☐ Other real property actions

☐Professional malpractice
☐ Malpractice—business
☐ Malpractice—medical
☐ Malpractice—other professional

☒ Other
☐ Antitrust/Trade regulation
☐ Business transactions
☐ Constitutional challenge—statute or ordinance
☐ Constitutional challenge—proposed amendment
☐ Corporate trusts
☐ Discrimination—employment or other
☐ Insurance claims
☐ Intellectual property
☐ Libel/Slander
☐ Shareholder derivative action
☐ Securities litigation
☐ Trade secrets
☐ Trust litigation

COUNTY CIVIL

☐ Small Claims up to $8,000 
☐ Civil
☐ Real property/Mortgage foreclosure  
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☐ Replevins
☐ Evictions

☐  Residential Evictions
☐  Non-residential Evictions

☐ Other civil (non-monetary)

COMPLEX BUSINESS COURT

This action is appropriate for assignment to Complex Business Court as delineated and mandated by the 
Administrative Order.  Yes ☐ No ☒

IV. REMEDIES SOUGHT (check all that apply):
☒ Monetary;
☐ Nonmonetary declaratory or injunctive relief;
☒ Punitive

V. NUMBER OF CAUSES OF ACTION: [  ]
(Specify) 

1

VI. IS THIS CASE A CLASS ACTION LAWSUIT?
☒ yes
☐ no

VII. HAS NOTICE OF ANY KNOWN RELATED CASE BEEN FILED?
☒ no
☐ yes If “yes,” list all related cases by name, case number, and court.

VIII. IS JURY TRIAL DEMANDED IN COMPLAINT?
☒ yes
☐ no

I CERTIFY that the information I have provided in this cover sheet is accurate to the best of 
my knowledge and belief, and that I have read and will comply with the requirements of 
Florida Rule of Judicial Administration 2.425.

Signature: s/ Scott D Owens Fla. Bar # 597651 
Attorney or party (Bar # if attorney)

Scott D Owens    03/27/2021
(type or print name) Date
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DATE SIGNATURE OF ATTORNEY OF RECORD 

FOR OFFICE USE ONLY : RECEIPT# AMOUNT IFP JUDGE 

CHECK YES only if demanded in complaint: 

JURY DEMAND: Ii Yes □ No

MAG JUDGE 

Bret Leon Lusskin, Jr, Bret Lusskin, P.A. 20803 Biscayne Blvd, Ste 302, Aventura FL 33180 954-454-5841; 
Keith J. Keogh, Keogh Law, Ltd, 55 W. Monroe, Ste 3390, Chicago IL 60603 312-374-3403; Scott D. 
Owens, Scott D. Owens, PA, 2750 N 29 Ave, Ste 209A, Hollywood FL 33020 954-589-0588

Joel C. Griswold, Esq., BakerHostetler, 200 S. Orange Ave, 
Ste 2300 Orlando FL 32801  407-649-4088

x

s/Joel C. Griswold05/04/2021

x
Robert N. Scola 1:19-cv-23963
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JS 44 (Rev. 10/20) FLSD Revised 10/14/2020 

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44 

Authority For Civil Cover Sheet 

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as required 
by law, except as provided by local rules of court. This fonn, approved by the Judicial Conference of the United States in September 1974, is required for the 

use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil 
complaint filed. The attorney filing a case should complete the form as follows: 

I. (a) Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then the official,

giving both name and title.

(b) County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land condemnation 
cases, the county of residence of the "defendant" is the location of the tract of land involved.) 

(c) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)". 

II. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.C.P., which requires that jurisdictions be shown in pleadings. Place an "X" in 
one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.
United States plaintiff. (!) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U .S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to the

Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes precedence, and
box I or 2 should be marked. Diversity of citizenship. ( 4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4
is checked, the citizenship of the different parties must be checked. (See Section III below; federal question actions take precedence over diversity cases.)

III. Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this

section for each principal party.

IV. Nature of Suit. Nature of Suit. Place an "X" in the appropriate box. If there are multiple nature of suit codes associated with the case, pick the nature of

suit code that is most applicable. Click here for: Nature of Suit Code Descriptions.

V. Origin. Place an "X" in one of the seven boxes.

Original Proceedings. (1) Cases which originate in the United States district courts. 

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441. When the petition 
for removal is granted, check this box. 

Refiled (3) Attach copy of Order for Dismissal of Previous case. Also complete VI. 

Reinstated or Reopened. ( 4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date. 

Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or multidistrict 
litigation transfers. 

Multidistrict Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407. When this 
box is checked, do not check (5) above. 

Appeal to District Judge from Magistrate Judgment. (7) Check this box for an appeal from a magistrate judge's decision. 

Remanded from Appellate Court. (8) Check this box if remanded from Appellate Court. 

VI. Related/Refiled Cases. This section of the JS 44 is used to reference related pending cases or re-filed cases. Insert the docket numbers and the

corresponding judges name for such cases.

VII. Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553

Brief Description: Unauthorized reception of cable service 

VIII. Requested in Complaint. Class Action. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.

Demand. In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction. 

Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded. 

Date and Attorney Signature. Date and sign the civil cover sheet. 
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ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: DSW Stores Printed Too Many Payment Card Digits on Receipts, Class Action Alleges

https://www.classaction.org/news/dsw-stores-printed-too-many-payment-card-digits-on-receipts-class-action-alleges

