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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NW, a minor child by parent and natural :
guardian BARBARA WARDELL,; and, - Civil Case Number:
BARBARA WARDELL, individually; on behalf :
of themselves and all others similarly situated, -

CIVIL ACTION

Plaintiffs,

CLASS ACTION COMPLAINT

-against- AND
DEMAND FOR JURY TRIAL

SIMON'S AGENCY, INC., and JOHN DOES 1-

25, |

Defendants.

Plaintiff NW, a minor child by parent and natural guardian BARBARA WARDELL; and,
BARBARA WARDELL, individually, on behalf of themselves and all others similarly situated
(hereinafter “Plaintiffs”) by and through their undersigned attorney, alleges against the above-
named Defendants, SIMON'S AGENCY, INC., ("SIMON'S") and JOHN DOES 1-25,
collectively (“Defendants”) their employees, agents, and successors the following:

PRELIMINARY STATEMENT

1. Plaintiff brings this action for damages arising from the Defendants' violation of
15 U.S.C. § 1692 et seq., the Fair Debt Collection Practices Act (hereinafter “FDCPA”), which
prohibits debt collectors from engaging in abusive, deceptive and unfair practices.

JURISDICTION AND VENUE

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. 81331. This is
an action for violations of 15 U.S.C. § 1692 et seq.
3. Venue is proper in this district under 28 U.S.C. 81391(b)(2) because the acts and

transactions that give rise to this action occurred, in substantial part, in this district.
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DEFINITIONS

4. As used in reference to the FDCPA, the terms “creditor,” “communication”
“consumer,” “debt,” and *“debt collector” are defined in § 803 of the FDCPA and 15 U.S.C. §
1692a.

PARTIES

5. The FDCPA, 15 U.S.C. § 1692 et seq., which prohibits certain debt collection
practices provides for the initiation of court proceedings to enjoin violations of the FDCPA and
to secure such equitable relief as may be appropriate in each case.

6. Plaintiff, NW, is a natural person and a resident of the State of New Jersey, and is
a “Consumer” as defined by 15 U.S.C. § 1692a(3).

7. Plaintiff, BARBARA WARDELL, is the parent and natural guardian of infant
plaintiff, LOGAN LOREAUX, a resident of the State of New Jersey, and is a “Consumer” as
defined by 15 U.S.C. § 1692a(3).

8. SIMON IS AGENCY, INC.,, is a foreign corporation with its principal place of
business located at 4963 Wintersweet Drive, Liverpool, New York 13088.

9. Upon information and belief, SIMON'S is a company that uses the mail,
telephone, and facsimile and regularly engages in business the principal purpose of which is to
attempt to collect debts alleged to be due another.

10.  SIMON'S is a “Debt Collector” as that term is defined by 15 U.S.C. §1692(a)(6).
John Does 1-25, are fictitious names of individuals and businesses alleged for the purpose of
substituting names of defendants whose identities will be disclosed in discovery and should be

made parties to this action.
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CLASS ACTION ALLEGATIONS

11. Plaintiff brings this action as a class action, pursuant to Rule 23 of the Federal
Rules of Civil Procedure (hereinafter “FRCP”), on behalf of herself and all consumers and their
successors in interest (the “Class”), who have received debt collection letters and/or notices from
the Defendants which are in violation of the FDCPA, as described in this Complaint.

12.  This Action is properly maintained as a statewide class action. The Class consists

of:
. All New Jersey consumers who were sent initial collection letters and/or
notices from the SIMON'S concerning a debt owed to SUMMIT MEDICAL
GROUP, which states an Amount, which is different than the amount stated as the
Total Balance.
. The class definition may be subsequently modified or refined.
. The Class period begins one year to the filing of this Action.
13.  The Class satisfies all the requirements of Rule 23 of the FRCP for maintaining a
class action:

e Upon information and belief, the Class is so numerous that joinder of all
members is impracticable because there are hundreds and/or thousands of
persons who have received debt collection letters and/or notices from the
Defendant that violate specific provisions of the FDCPA. Plaintiff is
complaining of a standard form letter and/or notice that is sent to hundreds of
persons (See Exhibit A, except that the undersigned attorney has, in
accordance with Fed. R. Civ. P. 5.2 partially redacted the financial account

numbers in an effort to protect Plaintiff’s privacy);
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e There are questions of law and fact which are common to the Class and which
predominate over questions affecting any individual Class member. These
common questions of law and fact include, without limitation:

a. Whether Defendant violated various provisions of the FDCPA,

b. Whether Plaintiff and the Class have been injured by Defendants'
conduct;

C. Whether Plaintiff and the Class have sustained damages and are
entitled to restitution as a result of Defendants’ wrongdoing and if
so, what is the proper measure and appropriate statutory formula to
be applied in determining such damages and restitution; and

d. Whether Plaintiff and the Class are entitled to declaratory and/or
injunctive relief.

e Plaintiff’s claims are typical of the Class, which all arise from the same
operative facts and are based on the same legal theories.

e Plaintiff has no interest adverse or antagonistic to the interest of the other
members of the Class.

e Plaintiff will fairly and adequately protect the interest of the Class and has
retained experienced and competent attorneys to represent the Class.

e A Class Action is superior to other methods for the fair and efficient
adjudication of the claims herein asserted. Plaintiff anticipates that no unusual
difficulties are likely to be encountered in the management of this class action.

e A Class Action will permit large numbers of similarly situated persons to

prosecute their common claims in a single forum simultaneously and without
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the duplication of effort and expense that numerous individual actions would
engender. Class treatment will also permit the adjudication of relatively small
claims by many Class members who could not otherwise afford to seek legal
redress for the wrongs complained of herein. Absent a Class Action, class
members will continue to suffer losses of statutory protected rights as well as
monetary damages. If Defendants' conduct is allowed to proceed without
remedy they will continue to reap and retain the proceeds of their ill-gotten
gains.

e Defendants have acted on grounds generally applicable to the entire Class,
thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the Class as a whole.

STATEMENT OF FACTS

14. Plaintiff is at all times relevant to this lawsuit, a "consumer" as that term is defined
by 15 U.S.C. §1692a(3).

15.  Sometime prior to October 7, 2016 Plaintiff allegedly incurred a financial
obligation to SUMMIT MEDICAL GROUP ("SUMMIT").

16.  The SUMMIT obligation arose out of a transaction in which money, property,
insurance or services, which are the subject of the transaction, are primarily for personal, family
or household purposes.

17. At some time prior to October 7, 2016, Plaintiff became past due on the SUMMIT
obligation.

18. At some time prior to October 7, 2016, the SUMMIT obligation was transferred

to SIMON'S for the purpose of collections.
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19. At the time the October 7, 2016 obligation was transferred to SIMON'S, such
obligation was past due.

20.  On or before October 7, 2016, SIMON'S caused to be delivered to Plaintiff a
letter in an attempt to collect the alleged SUMMIT debt. A copy of said letter is annexed hereto
as Exhibit A, except that the undersigned attorney has, in accordance with Fed. R. Civ. P. 5.2
partially redacted the financial account numbers in an effort to protect Plaintiff’s privacy.

21. The October 7, 2016 letter stated at the top:

Account Summary
Original Creditor
SUMMIT MEDICAL GROUP

File # Amount Various Other Accts
Xxx820 $839.60 Total Balance
$1114.60

22.  The October 7, 2016 letter also stated at the bottom, "Total Balance $1114.60.

23.  SIMON'S is a “debt collector” as defined by 15 U.S.C. 81692a(6).

24.  SUMMIT is a "creditor" as defined by 15 U.S.C. 81692a(4).

25.  The October 7, 2016 letter was sent or caused to be sent by persons employed by
SIMON'S as a “debt collector” as defined by 15 U.S.C. §1692a(6).

26.  The October 7, 2016 letter is a “communication” as defined by 15 U.S.C.
§1692a(2).

217, Upon receipt of the SIMON'S letter dated October 7, 2016, Plaintiff read said
letter.

28.  SIMON'S contends that the alleged SUMMIT obligation is in default.

29.  The October 7, 2016 letter falsely represented the amount of the debt.



Case 3:16-cv-08488-MAS-LHG Document1 Filed 11/13/16 Page 7 of 21 PagelD: 7

30.  The October 7, 2016 letter used false representations or deceptive means to
collect or attempt to the collect the alleged debt.

31.  The October 7, 2016 letter failed to accurately state the amount of Plaintiff's
alleged debt.

32. The October 7, 2016 letter, causes the least sophisticated to be confused and
unsure of the amount of debt.

33. The October 7, 2016 letter, causes the least sophisticated to be confused and
unsure of the amount she must pay to satisfy the debt.

34. The October 7, 2016 letter, causes the least sophisticated to be confused and
unsure of which amount will be assume valid by the SIMON'S should she fail to dispute the debt
within thirty days of receipt of the letter.

35. On October 21, 2016, Plaintiffs through the undersigned wrote to SIMON'S and
disputed the alleged debt, and requested verification. A copy of said letter is annexed hereto as
Exhibit B.

36.  On October 27, 2016, SIMON'S sent a letter and account printout addressed to
"GUARANTOR OF NOAH WARI[DELL]." A copy of said letter and account printout are
annexed hereto as Exhibit C.

37.  The October 27, 2016 letter stated at the top "Principle Amount Due $275.00"
and at the bottom also stated, "As of the date of this letter, the amount due on the account is:
$275."

38. However, the account printout include with the October 27, 2016 letter, stated in

part, "TOTAL $1,114.60.
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POLICIES AND PRACTICES COMPLAINED OF

39. It is Defendants' policy and practice to send written collection communications, in
the form annexed hereto as Exhibit A, and EXHIBIT C, which violate the FDCPA, by inter
alia:

(@)  Using false, deceptive or misleading representations as to the amount of
the debt;

(b) Using false representations or deceptive means to collect or
attempt to the debt;

(c) Failing to properly state the amount of the debt;

40. On information and belief, Defendants sent a written communication, in the form
annexed hereto as Exhibit A to at least 50 natural persons in the State of New Jersey.
COUNT |

FAIR DEBT COLLECTION PRACTICES ACT 15 U.S.C. 81692
VIOLATION OF 15 U.S.C. 8§1692¢ et seq.

41. Plaintiff repeats the allegations contained in paragraphs 1 through 40 as if the
same were set forth at length.

42.  Collection letters and/or notices such as those sent by SIMON'S, are to be
evaluated by the objective standard of the hypothetical “least sophisticated consumer.”

43.  Section 1692e(2)(A) of the FDCPA makes it a violation for a debt collector to
falsely represent: "...the...amount....of any debt."

44.  SIMON'S falsely represented the amount of the debt by failing to accurately state

the amount of the debt.
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45.  SIMON'S failed to accurately state the amount of the debt in their October 7,
2016 letter as it stated both that the "Amount 839.60" but also contrarily that the "Various
Other Accts. Total Balance $1,114.60".

46. However, only twenty (20) days later in the October 27, 2016, SIMON'S stated
the "Principle Amount Due $275.00." and "As of the date of this letter, the amount due on the
account is: $275."

47. In addition, the account printout included with the October 27, 2016, stated:
"TOTAL $1,14.60".

48. Plaintiffs are left wondering and confused as to the amount SIMON'S alleges is
the amount of the debt; $275.00, $839.60 or $1,114.60.

49.  Section 1692e(10) prohibits the use of any false representation or deceptive
means to collect or attempt to collect any debt.

50. SIMON'S violated Section 1692e(10) by falsely stating the amount of the alleged
debt by failing to accurately state the amount of the debt.

58. Plaintiffs and others similarly situated have a right to free from abusive debt collection
practices by debt collectors.

51. Plaintiffs and others similarly situated have a right to receive proper notices
mandated by the FDCPA.

52. Plaintiff and others similarly situated were sent letters, which would have affected
their decision-making with regard to the debt.

53. Plaintiff and others similarly situated have suffered harm as a direct result of the

abusive, deceptive and unfair collection practices described herein.
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54, Plaintiff has suffered damages and other harm as a direct result of the SIMON'S

actions, conduct, omissions and violations of the FDCPA described herein.

COUNT NI

FAIR DEBT COLLECTION PRACTICES ACT 15 U.S.C. 81692
VIOLATION OF 15 U.S.C. 8§1692q et seq.

55. Plaintiff repeats the allegations contained in paragraphs 1 through 54 as if the
same were set forth at length.

56.  Section 1692g(a) of the FDCPA requires the debt collector to give what is
commonly referred to as a thirty-day (30) notice within five (5) days of its initial communication
with the consumer and send the consumer a written notice containing

1) the amount of the debt.
—

57.  SIMON'S failed to accurately state the amount of the debt in the October 7, 2016
letter as it stated both that the "Amount" is $839.60 but contrarily that the "Various Other
Accts. Total Balance" is $1,114.60.

58. However, only twenty (20) days later in the October 27, 2016, SIMON'S stated
the "Principle Amount Due $275.00." and "As of the date of this letter, the amount due on the
account is: $275."

59.  SIMON'S failed to effectively state the amount of the alleged debt.

60. Plaintiffs are left wondering and confused as to the amount SIMON'S alleges is
the amount of the debt; $275.00, $839.60 or $1,114.60.

61.  Congress enacted the FDCPA in part to eliminate abusive debt collection

practices by debt collectors.
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62. Plaintiffs and others similarly situated have a right to free from abusive debt
collection practices by debt collectors.

63. Plaintiffs and others similarly situated have a right to receive proper notices
mandated by the FDCPA.

64. Plaintiff and others similarly situated were sent letters, which would have affected
their decision-making with regard to the debt.

65. Plaintiff and others similarly situated have suffered harm as a direct result of the
abusive, deceptive and unfair collection practices described herein.

66. Plaintiff has suffered damages and other harm as a direct result of the SIMON'S

actions, conduct, omissions and violations of the FDCPA described herein.

COUNT HI
As to NW, INDIVIDUALLY

FAIR DEBT COLLECTION PRACTICES ACT 15 U.S.C. §1692

67. Plaintiff repeats the allegations contained in paragraphs 1 through 66 as if the
same were set forth at length.

68.  Plaintiff, NW is a minor child of Barbara Wardell.

69.  On October 7, 2016, SIMON'S caused to be mailed a letter addressed to NW, See,
Exhibit A.

70.  The October 7, 2016, addressed to the minor, NW, was an attempt to collect a
debt.

71.  As a minor child, NW is not legally liable for the alleged debt, which SIMON'S

attempted to collect in the October 7, 2016 letter.
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72. SIMON'S violated Section 81692¢ et seq., of the FDCPA, by falsely representing
that the minor child, NW was responsible for the alleged debt.

73.  SIMON'S violated Section 81692f et seq., of the FDCPA, by an attempting to
collect the alleged debt from the minor child, NW.

74.  Asaresult of SIMON'S actions, NW suffered actual and statutory damages.

75. NW has a right to free from abusive debt collection practices by debt collectors.

76. NW has a right to receive proper notices mandated by the FDCPA.

77. NW was a sent letter, which affected his decision-making with regard to the debt.

78. NW suffered harm as a direct result of the abusive, deceptive and unfair collection

practices described herein.

79. NW suffered damages and other harm as a direct result of the SIMON'S actions,
conduct, omissions and violations of the FDCPA described herein.

WHEREFORE, Plaintiff demands judgment against the Defendants on each count as
follows:

@) Declaring that this action is properly maintainable as a Class Action and
certifying Plaintiff as Class representative and the attorney, Joseph K. Jones, Esg., and Benjamin
J. Wolf, Esq., as Class Counsel;

(b) Awarding Plaintiff and the Class statutory damages;

(©) Awarding Plaintiff and the Class actual damages;

(d) Awarding Plaintiff costs of this Action, including reasonable attorneys'
fees and expenses;

(e) Pre-judgment interest;

()] Post judgment interest; and



Case 3:16-cv-08488-MAS-LHG Document 1 Filed 11/13/16 Page 13 of 21 PagelD: 13

(9) Awarding Plaintiff and the Class such other and further relief as the Court
may deem just and proper.

Dated: Fairfield, New Jersey
November 12, 2016

/s/ Joseph K. Jones

Joseph K. Jones, Esqg.

JONES, WOLF & KAPASI, LLC
375 Passaic Avenue, Suite 100
Fairfield, New Jersey 07004
(973) 227-5900 telephone

(973) 244-0019 facsimile
jkj@legaljones.com

/s/ Benjamin J. Wolf
Benjamin J. Wolf, Esq.

JONES, WOLF & KAPASI, LLC
375 Passaic Avenue, Suite 100
Fairfield, New Jersey 07004
(973) 227-5900 telephone

(973) 244-0019 facsimile
bwolf@legaljones.com

DEMAND FOR TRIAL BY JURY

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Plaintiff hereby requests a

trial by jury on all issues so triable.

/s/ Joseph K. Jones
Joseph K. Jones, Esq.
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CERTIFICATION PURSUANT TO LOCAL RULE 11.2

I, Joseph K. Jones, the undersigned attorney of record for Plaintiff do hereby certify to
my own knowledge and based upon information available to me at my office, that the matter in
controversy is not the subject of any other action now pending in any court or in any arbitration
or administrative proceeding.

Dated: November 12, 2016

/s/ Joseph K. Jones
Joseph K. Jones, Esqg.
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October 7, 2016 — AGENCY, INC.—
N

Account Summary

Original Creditor

File # Amount Var_ilpusloBthler Accts
otal Balance
320 $839.60 e

SUMMIT MEDICAL GROUP has referred your past due account to
our office for collections.

You may not have intentionally neglected this obligation, but it is
seriously past due. If you would like our cooperation then:

i. Remit payment in full to this office, or,

2. WWW.paysimons.com

3. Contact (315) 454-8833 in person or by telephone to arrange
a payment plan.

Thank you for your cooperation in this matter.
Sincerely,

SIMON'S AGENCY INC.

THIS IS AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED
WILL BE USED FOR THAT PURPOSE. UNLESS YOU DISPUTE THE VALIDITY
OF THIS DEBT, OR ANY PORTION THEREOF, WITHIN THIRTY (30) DAYS OF
RECEIPT OF THIS LETTER, WE WILL ASSUME THAT THIS DEBT IS VALID. IF
YOU NOTIFY US IN WRITING WITHIN THE THIRTY (30) DAY PERIOD THAT
THE DEBT, OR ANY PORTION THEREOF, IS DISPUTED, WE WILL OBTAIN
VERIFICATION OF THE DEBT AND MAIL YOU A COPY. WE WILL ALSO
PROVIDE YOU WITH THE NAME AND ADDRESS OF THE ORIGINAL
CREDITOR, IF DIFFERENT FROM THE CURRENT CREDITOR, UPON YOUR
WRITTEN REQUEST WITHIN THE THIRTY (30) DAY PERIOD.

PAYMENT OPTIONS

Payments By Internet

WWW. paysimons.com
Visa, MasterCard, Discover,
& American Express
Check (ACH) also available

Payments By Phone

Please Call
(315) 454-8833 or (844) 588-8833
Visa, MasterCard, American
Express & Discover, Debit Card
Check-By-Phone

Payments By Mail

Visa, MasterCard, Discover,
& American Express
Check
{You can use the return envelope
provided and the bottom portion of this
notice for your convenience.)

*WE REPORT DELINQUENT ACCOUNTS TO THE CREDIT BUREAU*

e [)etachLoWerPomonAndReturn W|thPayment S S

IF YOUWISHT

PO Box 5026

AY BY CREDIT CARD, CIRCLE ONE AND FILL IN THE INFORMATION BELOW.

Syracuse, NY 13220-5026 CARD NUMBER

EXP. DATE

CARD HOLDER NAME

cwv

SIGNATURE

AMOUNT PAID

October 7, 2016 File No:

Original Creditor: SUMMIT MEDICAL GROUP
I

Total Balance: ~ $1114.60

N W REMIT PAYMENT TO:
Simon's Agency Inc.
PO Box 5026

Syracuse, NY 13220-5026

Lir: 1A



Case 3:16-cv-08488-MAS-LHG Document 1 Filed 11/13/16 Page 17 of 21 PagelD: 17

Exhibit



Case 3:16-cv-08488-MAS-LHG Document 1 Filed 11/13/16 Page 18 of 21 PagelD: 18

ro Yor
fs\sff? F}ighk Ave., Ste. 1700 J W Lf Joseph K. Jones, Esq.!’
o Ones, 0 Benjamin J. Wolf, Esq."’
New York, NY 10017 Anand A. Kapasi Esq.f

. (646) 459-7971 &5 -
?. ((6463 459-7973 é%:é KapaS!

New Jersey LLC itAdmitted NY, NJ, CT
' ATTORNEYS AT LAWY H

375 Passaic Ave., Ste. 100 tAdmitted NY, NJ
Fairfield, NJ 07004

p. (973) 227-5900 lewali

f. (973) 244-0019 www.legaljones.com

Reply to: New York
October 21, 2016

Via Facsimile (888) 336-8030 and First Class Mail
Simon's Agency Inc.

4963 Wintersweet Drive

Liverpool, NY 13088

Re: NVl
Original Creditor: Summit Medical Group
File No.: 820

To Whom It May Coencern:

This firm has been retained to represent the interest of Nl W relative to the
above-referenced matter.

Pursuant to 15 U.S.C. §1692c(c), you are hereby instructed to immediately Cease and
Desist all collection efforts and communications with Namm \VWemiel. Furthermore, NVl
hereby revokes any and all prior authorization or permission, whether given in writing, orally or
otherwise, that may have been granted to contact him on his mobile telephone, whether by
calling, texting or emailing or to any facsimile device.

As provided for under 15 U.S.C. §1692g(b), my client disputes the validity of the alleged
debt and demands a verification, a full accounting, and the name and address of the original
creditor. Kindly forward all such information to our New York office. Additionally, pursuant to 15
U.S.C. §1692¢e(8), if Simon's Agency Inc., is reporting credit information concerning this alleged
debt, then it is obligated to report it as disputed.

Your anticipated cooperation in this matter is appreciated.

Very truly yours,
Jones, Wolf & Kapasi, LLC

/s/ Joseph K. Jones
Joseph K. Jones
Attorney at Law

JKJ: dp
cc: NN
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SIMON'S

— AGENCY, INC. —

GUARANTOR OF N | Thursday, October 27. 2016

Simon's File Number: K20
Principle Amount Due: $275.00
Interest Amount Due:  $0.00
Last Payment Date:

Last Payment Amount: $0.00

We are in receipt of your letter dated 10/21/2016 regarding your dispute of account 1249820 under the Fair
Debt Collection Practices Act (FDCPA) and your request for verification.

In that regard, the original creditor and owner of the account, along with their contact information is:

Name: SUMMIT MEDICAL GROUP
Address: 1 DIAMOND HILL RD
City, State, Zip: BERKELEY HEIGHT, NJ 07922

As of the date of this letter, the amount due on the account is: $275
Very Truly yours,

SIMON'S AGENCY INC.

Simon's Agency, Inc., is a debt collector and this is an action to attempt to collect a debt. Any
information obtained will be used for that purpose.

4963 WINTERSWEET DR. LIVERPOOL, NY 13088 PHONE: 315.454.8833




sl
CSIMONS FILE # SUMMIT MEDICAL GROUP

20 1 DIAMOND HILL RD
BERKELEY HEIGHTS, NJ 07922
Patient ID Resp First Name Resp Last Name Street1 City State Zip
B GUARANTOR OF NEEE Wil | 07980
Claim ID Patient First Name Patient Last Name Amount Servfrom PROVIDER Procedure

275 03/04/2016 ALEN TAR DPM
225 03/18/2016  Alen Tar DPM
225 04/01/2016  Alen Tar DPM
317.1 04/15/2016 Alen Tar DPM
72.5 04/29/2016 Alen Tar DPM

TOTAL §
$1,114.60
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