
Amy F. Sorenson (8947) 
Annika L. Jones (16483) 
SNELL & WILMER L.L.P. 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, Utah  84101 
Telephone:  801.257.1900 
Facsimile:  801.257.1800 
Email: asorenson@swlaw.com  

Attorneys for Defendant Better Mortgage Corporation 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

FRITS VAN DER HOEK, an individual and on 
behalf of others similarly situated, 

Plaintiff,

 v. 

ALLY BANK and BETTER MORTGAGE 
CORP, 

Defendants.

NOTICE OF REMOVAL

Case No. 2:21-cv-00320-DBB

Judge David Barlow

(Removed from the Third Judicial District
Court in and for Salt Lake County, State

of Utah, Case No. 210902163) 

Defendant Better Mortgage Corp (“Better Mortgage” or “Defendant”) hereby removes this 

action from the Third Judicial District Court in and for Salt Lake County, State of Utah, to the 

United States District Court for the District of Utah. Removal is proper based on 28 U.S.C. §§ 1332 

and 1441, as amended by the Class Action Fairness Act of 2005 (“CAFA”), and as authorized by 

28 U.S.C. § 1453.
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I. BACKGROUND

1. On April 22, 2021, Plaintiff Frits Van Der Hoek (“Plaintiff”) filed a complaint

styled Frits Van Der Hoek v. Ally Bank and Better Mortgage Corp, Civil No. 210902163 

(“Complaint”) in the Third District Court, Salt Lake County, State of Utah (the “State Court 

Action”). A complete copy of the Third District Court file is attached hereto; specifically, the 

Complaint is attached as Exhibit A and the Summons is attached as Exhibit B.

2. Plaintiff is a citizen and resident of Lawton, Comanche County, Oklahoma.

(Compl. ¶ 3.) 

3. As alleged in the Complaint, Defendant Ally Bank (“Ally”) is “a bank . . . engaged

in the business of mortgage lending to consumers like Plaintiff and members of the putative class.” 

(Id. ¶ 4.)

4. Better Mortgage is “an online mortgage lender . . . engaged in the business of

providing mortgage loan services to consumers, including Plaintiff and members of the putative 

class.” (Id. ¶ 5.) 

5. The Complaint alleges that, in connection with an online mortgage application

process, Defendants “uniformly charg[e] an ‘Appraisal Fee’ to mortgage applicants that exceeds 

the cost of the actual appraisal, misleading applicants about the nature of the Appraisal Fee, and 

improperly assessing an undisclosed third-party ‘Management Fee”’ that is charged by, and paid 

to, appraisal management companies. (Id. ¶ 90.) 

6. Plaintiff alleges that he applied for mortgages on two different Oklahoma homes

using Ally’s online preapproval and application process, “contract[ing] with Defendants and 
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pa[ying] [$550 each] for the lender appraisals of both homes” to “‘lock in his rate’ and schedule 

the appraisal” for each home. (Id. ¶¶ 46, 50, 56.) 

7. Plaintiff further alleges the online preapproval and application process for each loan 

directed him to a webpage “with language promising that . . . ‘If the appraisal costs less than $550, 

we’ll refund the difference.’” (Id. ¶¶ 46, 49.)

8. In connection with the loan application process, Plaintiff alleges that Defendants 

“charged Plaintiff and Class Members for costs that exceeded the actual cost of the appraisal, 

including an undisclosed third-party ‘Management Fee”’ paid to an appraisal management 

company. (Id. at ¶ 104; see also id. ¶¶ 120, 130, 150.) 

9. Plaintiff filed this lawsuit on his own behalf and purportedly on behalf of a 

proposed class of “thousands of members.” (Id. ¶ 89.) 

10. The Complaint asserts three claims: Breach of Contract and Breach of the Implied 

Covenant of Good Faith and Fair Dealing (id. ¶¶ 98–124), Unjust Enrichment (id. ¶¶ 125–138), 

and Violation of the Utah Consumer Sales Practices Act (id. ¶¶ 139–155). 

11. Plaintiff requests certification of the lawsuit as a class action, restitution of monies 

paid for the appraisal “Management Fee,” actual damages in an amount according to proof, pre-

and post-judgment interest, attorneys’ fees, injunctive and declaratory relief, and such other relief 

as the Court may deem just and proper. (Id. at 26 (Prayer for Relief).)

II. DIVERSITY JURISDICTION UNDER CAFA 

12. The State Court Action is removable under CAFA. 

13. CAFA was intended to “expand substantially federal court jurisdiction over class 

actions. Its provisions should be read broadly, with a strong preference that interstate class actions 
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be heard in federal court if properly removed.” S. Rep. 109-14, at 43 (2005), reprinted in 

U.S.C.C.A.N. 3, 41; see also H. Rep. 108-144, at 36-37 (2005). As the Supreme Court recognized, 

CAFA’s primary objective is “ensuring Federal court consideration of interstate cases of national 

importance.” Standard Fire Ins. Co. v. Knowles, 568 U.S. 588, 595, 133 S. Ct. 1345 (2013) 

(quotation omitted). 

14. Pursuant to 28 U.S.C. § 1332, as amended by CAFA, a putative “class action”

commenced after the effective date of CAFA may be removed to the United States District Court 

embracing the state court where the action was filed if (a) any member of the putative class is a 

citizen of a state different from any defendant; and (b) the amount in controversy exceeds the sum 

or value of $5,000,000, exclusive of interest and costs. Complete diversity among parties is not 

required. 28 U.S.C. § 1332(d)(2)(A).1

A. CAFA’s Minimum Diversity Requirement Is Met.

15. The requisite diversity of citizenship exists under 28 U.S.C.§§ 1332(d)(2) and

(d)(7). Plaintiff is a citizen of Oklahoma. (Compl. ¶ 3.) Better Mortgage is a citizen of New York 

and California. (Id. ¶ 5; Declaration of J. Leibon (“J. Leibon Decl.”), attached as Exhibit C, at ¶ 

5.)2 Thus, the minimum diversity required by CAFA exists. 

B. CAFA’s Amount in Controversy Requirement Is Met.

16. Under 28 U.S.C. § 1332(d), as amended by CAFA, the amount in controversy in a

putative class action is determined by aggregating the amount at issue of the claims of all members 

1 The State Court Action is a “class action” within the meaning of CAFA because it is a “civil action filed under” 
Utah Rule of Civil Procedure 23, which is the Utah analog to Federal Rule of Civil Procedure 23, and a “rule of 
judicial procedure authorizing an action to be brought by 1 or more representative persons as a class action.” 28 
U.S.C. §§ 1332(d)(l)(B), 1453(a); Compl. ¶ 7. Better Mortgage denies that this case can be certified as a class action 
and expressly reserves its right to oppose any motion for class certification filed in this action. 
2 See 28 U.S.C. § 1332(c)(l) (“[A] corporation shall be deemed to be a citizen of every State and foreign state by 
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of the putative class. 28 U.S.C.§ 1332(d)(6). While Defendant denies that Plaintiff or any putative 

class member is entitled to any relief, the Complaint’s allegation of a putative class and the relief 

sought place an aggregate amount in controversy of more than $5,000,000, exclusive of interest 

and costs. 

17. In determining whether an action may be removed to federal court under CAFA,

“[t]he amount in controversy . . . is not the amount plaintiff will recover, but rather an estimate of 

the amount that will be put at issue in the course of the litigation.” Frederick v. Hartford 

Underwriters Ins. Co., 683 F.3d 1242, 1245 (10th Cir. 2012) (quotations omitted). “[O]nce the 

proponent of federal jurisdiction [under CAFA] has explained plausibly how the stakes exceed $5 

million … the case belongs in federal court unless it is legally impossible for the plaintiff to recover 

that much.” Hammond v. Stamps.com, Inc., 844 F.3d 909, 914 (10th Cir. 2016) (quotation omitted) 

(ellipsis in original).  

18. According to the Complaint, Plaintiff seeks “[r]estitution of monies paid for the

‘Management Fee.’” (Compl. at 26, c.) And Plaintiff alleges that the class consists of “thousands 

of members,” broadly defined as “[a]ll consumers who, during the applicable statute of limitations, 

paid an ‘Appraiser Fee’ to Ally Bank and/or Better Mortgage in the process of applying for a 

mortgage loan from Ally Bank.” (Id. ¶ 85.) Thus, the estimated amount “at issue in the course of 

the litigation,” for purposes of determining the amount in controversy, includes both the amount 

of both past management fees and prospective management fees between now and an estimated 

date of trial. 

which it has been incorporated and of the State or foreign state where it has its principal place of business”). 

Case 2:21-cv-00320-DBB   Document 2   Filed 05/24/21   PageID.7   Page 5 of 10



6

19. Better Mortgage began providing online mortgage lending support for Ally in April

2019. (J. Leibon Decl. ¶ 8.) Since then, the number of such loan application transactions in which 

loan applicants would have received a refund, or received a greater refund, if not for the existence 

of an appraisal management fee, is approximately 13,005. For those 13,005 transactions, the 

average management fee charged in connection with the appraisal was $202.79. (Id. ¶¶ 9, 10.)

20. This average appraisal management fee, $202.79, multiplied by 13,005, yields

$2,637,283.95 from April 1, 2019 through April 30, 2021, a twenty-five month period. (Id. ¶ 11.) 

21. Dividing $2,637,283.95 by twenty-five yields an estimated monthly amount of

management fees of $105,491.36. Multiplying that estimated monthly amount of appraisal 

management fees by the median time to trial for civil cases in the District of Utah (i.e., 45.4 

months) yields a total prospective management fee disgorgement figure of $4,789,307.74. See

Federal Court Management Statistics, December 2020 (December 31, 2020), 

https://www.uscourts.gov/statistics/table/na/federal-court-management-statistics/2020/12/31-1)

(identifying 45.4 months as median time to trial for civil cases in the District of Utah as of 

December 31, 2018). Moreover, Plaintiff’s proposed class definition contains no limit as to time, 

other than reference to the applicable statute of limitation. (Compl. ¶ 85.) 

22. Combining $4,789,307.74 with past approximate appraisal management fees of

$2,637,283.95 yields a total projected appraisal management fees amount in controversy of 

$7,426,591.69.3

3 This calculation meets the CAFA amount in controversy threshold even before attorneys’ fees are 
considered, which fees Plaintiff also seeks in this matter. (Compl. p. 26, paragraph c.) Attorneys’ fees 
“may be used in calculating the necessary jurisdictional amount in a removal proceeding based upon 
diversity of citizenship.” Miera v. Dairyland Ins. Co., 143 F.3d 1337, 1340 (10th Cir. 1998); Payne v. 
Tri-State Careflight, LLC, 322 F.R.D. 647, 677 (D.N.M. 2017) (“CAFA also allows for aggregating 
attorneys’ fees when determining the amount in controversy when a statute authorizing the cause of 
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23. In summary, although Defendant denies that Plaintiff is entitled to any relief, the

amount in controversy in this matter exceeds $5,000,000, as follows: 

Amount in Controversy - Potential 

Restitution:

$7,426,591.69

Amount in Controversy - Potential 

Attorneys’ Fees:

$2,450,775.26

Total: $9,877,366.95

C. CAFA’s Other Requirements Are Met.

26. Numerosity. The numerosity requirement of 28 U.S.C. § 1332(d)(5)(B) is satisfied

by the allegations set forth in the Complaint, which asserts that the class consists of “thousands of 

members,” and defines the class as “[a]ll consumers who, during the applicable statute of 

limitations, paid an ‘Appraiser Fee’ to Ally Bank and/or Better Mortgage in the process of applying 

for a mortgage loan from Ally Bank.” (Compl. ¶¶ 85, 88, 89.) Thus, the putative class, as pled, 

exceeds the 100-member threshold as set forth in 28 U.S.C. § 1332(d)(5)(B). 

27. No CAFA exceptions apply. Although Plaintiff, not Defendant, bears the burden of

showing that any CAFA exceptions apply, Dutcher v. Matheson, 840 F.3d 1183, 1190 (10th Cir. 

2016), none of the exceptions applies here. 

action allows for attorneys’ fees.”) (citing 14A C. Wright & A. Miller, Federal Practice and Procedure § 
3704.2, at 648 (4th ed. 2011)). While Defendant would dispute any award of attorneys’ fees in this matter 
(or that the putative class, as pled by Plaintiff, would qualify for attorneys’ fees under the Utah Consumer 
Sales Practice Act or otherwise), and reserves all rights as to any such fees amount or method, such fees 
have the potential to increase the amount in controversy by as much as 33%, or $2,450,775.26.
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28. The “home state” exception, under which a district court shall decline to exercise

jurisdiction where “two-thirds or more of the members of all proposed plaintiff classes in the 

aggregate, and the primary defendants, are citizens of the State in which the action was originally 

filed,” 28 U.S.C. § 1332(d)(4)(B), does not apply. Plaintiff himself is not even a citizen of Utah, 

and does not allege that any proportion, let alone two-thirds, of the putative class members are 

citizens of Utah. (See Compl. generally.) See Reece v. AES Corp., 638 Fed. Appx. 775, 770 (10th 

Cir. 2016) (affirming that the home-state exception did not apply where Plaintiffs failed to 

demonstrate “through more than their broad pleading averments” that two-thirds or more of the 

proposed class were citizens of Oklahoma). 

29. The “local controversy” exception under 28 U.S.C. § 1332(d)(4)(A) similarly

requires that “greater than two-thirds of the members of all proposed plaintiff classes in the 

aggregate are citizens of the State in which the action was originally filed.” See id. at 759 (noting 

that under both the home state and local controversy exceptions, a plaintiff must demonstrate that 

more than two-thirds of the proposed class members are citizens of the forum state). Thus, for the 

same reason as the home state exception, this exception does not apply.  

30. This case is therefore removable pursuant to 28 U.S.C. § 1332(d)(2) because (i) the

case has been brought as a purported class action and included within the purported class are more 

than 100 class members; (ii) at least one member of the purported class is a citizen of a State 

different from a Defendant; and (iii) the matter in controversy exceeds the sum or value of 

$5,000,000, exclusive of interests and costs. See 28 U.S.C. § 1332(d)(2). 
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III. PROCEDURAL REQUIREMENTS

31. Removal Is Timely. This Notice of Removal has been filed within thirty (30) days

of receipt of the Summons and Complaint and is therefore timely in accordance with 28 U.S.C. 

§ 1446(b). See Ex. B.

32. Removal to Proper Court. Venue is proper pursuant to 28 U.S.C. § 1441(a), because

the United States District Court for the District of Utah embraces the Third District Court, Salt 

Lake County, State of Utah, where the State Court Action was originally commenced. 

33. Notice. A copy of the Notice of Filing of Notice of Removal will be timely filed

with the clerk of the Third District Court, Salt Lake County, State of Utah, and served on Plaintiff’s 

counsel pursuant to 28 U.S.C. § 1446(d). 

34. In the event Plaintiff seeks to remand this case, Defendant respectfully requests the

opportunity to submit such additional argument or evidence in support of removal as may be 

necessary. 

WHEREFORE, Better Mortgage hereby gives notice that the above-entitled state court 

action, formerly pending in Third Judicial District Court, Salt Lake County, Utah, be removed to 

the United States District Court for the District of Utah. 

DATED this 24th day of May, 2021. 

SNELL & WILMER L.L.P.

/s/ Amy F. Sorenson 
Amy F. Sorenson 
Annika L. Jones 

Attorneys for Defendant
Better Mortgage Corporation
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CERTIFICATE OF SERVICE 

I hereby certify that on this 24th day of May, 2021, I electronically filed and served a true 

and correct copy of the foregoing NOTICE OF REMOVAL upon the following via the Court’s

CM/ECF system:

Jason R. Hull
jhull@mohtrial.com

Trevor C. Lang
tlang@mohtrial.com

/s/ Amy F. Sorenson 

4847-9457-7131 
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