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UNITED STATE DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JOSH TWARDOSKY, on behalf of
himself and all similarly-situated
individuals,

CASE NO.:

Plaintiff,
V.

WASTE MANAGEMENT, INC. OF
FLORIDA and WASTE
MANAGEMENT, INC. ,

N N N N N N N N N N N N N

Defendans.

NOTICE OF REMOVAL

Defendand Waste Management, Inc. of Florida and Waste Managemnerit
(“Defendants”) respectfully file this Notice of Removal of the aboaptioned case from the
Circuit Court of the Fifth Judicial Circuit in and for Hernando County, Flo(idaeinafter
“State Court”) to the United States Court of the Middle District of Florida, Tampa Division,
pursuant to 28 U.S.C. 88 1331332(d),1441(a) and (b), and 1446n connection with this
Notice of Remwal, Defendants states follows:

l. PLAINTIFF'S LAWSUIT

1. On August 26, 2019, Plaintiff Josh Twardosky (“Plaintiff”) initiated this action

in the State Court by filing a Complaint against Defentldaste Management Inc. of Florida.

The State Court desigted Plaintiff's lawsuit as Case No. 20C®-971 (hereinafter “State

! Defendant Waste Management Inc. of Florida has no comma in its name.
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Court Action”). On or about August 30, 2019, Plaintiff filed his First Amended Class Action
Complaint and Demand for Jury Trial, adding Defendant Waste Management, Inc.

2. Pursuant to 28 U.S.C. § 1446(a), attached _as Exhikgiré\true and correct
copies of “all process, pleadings and orders” that have been served upon Dsfenttant
State Court Action.

3. This lawsuitpurports to arise out of the background check forms Defendants
allegedly provided to Plaintiff and putative class members. The Amended Complaint purports to
raise claims under the Fair Credit Reporting Act of 1970, as amended (“FCRA”), 15 U.S.C. §
1681et seq (See Exhibit A, First Amended Complaint.)

Il. PROCEDURAL PREREQUISITES FOR REMOVAL

4. The Complaint, First Amended Class Action Complaint, and Summons were
served on Defendason September 6, 2019. Therefore, pursuant to 28 U.S.C. § 1446(b), this
Notice of Removal is timely filed “within thirty days after the receipt by the defendant, through
service or otherwise, of a copy of the initial pleading setting forth the claimelief.r..” 28
U.S.C. § 1446(b).

5. As required by 28 U.S.C. § 1446(d), a “Notice to State Court of Filing Notice
of Removal” and a copy of this Notice of Removal, will be promptly filed with the State Court
(and served on Plaintiff’'s counsel) after the filing of this Notice of Removal. Attached as
Exhibit B is a true and exact copy of the “Notice to State Court of Filing Notice of Removal”

(without exhibits).
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6. The State Court in which this action was commenced is within this Court’s
judicial district and diwgion; therefore venue is proper for this removal. &&éJ.S.C. §
123(a)(1).

II. REMOVAL JURISDICTION

A. This Court Has Federal Question Jurisdiction

7. A district court’s federal question jurisdiction extends to those cases in which a
“well-plead complaint established either (1) that a federal law creates a cause of action or (2)
that the plaintiff's right to relief necessarily depends on the resolution of a substantial question
of federal law.” Franchise Tax Bd. @onstruction Laborers463 U.S. 1, 228 (1983). The
guestion of whether a claim arises under federal law must be determined by reference to the
“well-pleaded complaint.” Id. at-20.

8. Plaintiff presents federal questions to the Court by alleging violations of the
FCRA, 15 U.S.C. § 1681(b)(2, in his two causes of actioBéeExhibit A, First Amended
Complaint, 11 548 and 6064.)

9. Therefore, this Court has original jurisdiction of this matter under the provisions
of 28 U.S.C. § 1331 because the FCRA is a federal law, and Plaintiff's Am&uaadeplaint
contains no other causes of action.

B. This Court Has Jurisdiction Pursuant To the Class Action Fairness Act

10.  This Court alsdias original jurisdiction over this action pursuant to the Class
Action Fairness Act (“CAFA”) CAFA grants federal district courts original jurisdiction over
class action lawsuits filed under federal or state law in which there are greater than 100

members of the class, and any member of a class of plaintiffs is a citizen of a state different



Case 8:19-cv-02467-CEH-TGW Document 1 Filed 10/04/19 Page 4 of 9 PagelD 4

from any defendant, and the matter in controversy exceeds five million dollars ($5,000,000),
exclusive of interest and costs. 28 U.S.C. 8§ 1332(d). CAFA authorizes removal of qualifying
actiors in accordance with 28 U.S.C1846. This case meets each of CAFA’s requirements

for removal because, as is set forth more particularly below: (1) the proposed class contains at
least 100 members; (2) there is diversity between at least one putative class member and one
defendant (3) the total amount in controversy exceeds $5,000,000; artde(4lefendant is

not a state officiabr other governmental entity

1. Plaintiff's First Amended Complaint Is Pled as a Class ActiolVith
Over 100 Members

11. Under CAFA, a “class action” means any civil action filed under Rule 23 of the
Federal Rules foCivil Procedure or similar State statute or rule of judicial procedure
authorizing an action to be brought by one or more representative persons as a class action.”
28 U.S.C. § 1332(d)(1)(B).

12.  Plaintiffs Amended Complaint asserts that Plaintiff is afiéng to represent
employees and prospective employees subject to background check reports obtained by
Defendants over the five years preceding the filing of the Complé&8eeExhibit A, First
Amended Complaint $4.)

13. CAFA provides that “the number of members of all proposed plaintiff classes
in the aggregate [not be] less than 100.” 28 U.S.C. § 1332(d)(5)(B). CAFA defines “class
members” as those “persons (hamed or unnamed) who fall within the definition of the proposed
or certified class in a class action.” 28 U.S.C. § 1332(d)(I)(D).

14.  Here, Plaintiffspecifically pleads that the proposed classbmprised of at

least thousands of membersSeg Exhibit A, First Amended Complaint  45.)



Case 8:19-cv-02467-CEH-TGW Document 1 Filed 10/04/19 Page 5 of 9 PagelD 5

15. Because Plaintiff pleads thais proposed classignificantly exceesl one
hundred (100) member€AFA’s numerosity requirement is satisfied purposes of removal
at this time See 28 U.S.C. § 1332(d)(5)(B).

2. Plaintiff and Defendant Waste Management, Inc. Are Citizens Of
Different States

16. CAFA diversity jurisdiction exists if “any member of a class of plaintiffs is a
citizen of a state different from any defendant.” 28 U.S.C. 8§ 1332(d)(2)(A).

17.  For divesity purposes, a corporational be deemed a citizen of any Staye b
which it has been incorporated and of the State where ithasincipal place of business.”
28 U.S.C. 81332(c)(1)Plaintiff alleges that Defendant Waste Management, Inc. is a Delaware
Corporation with a principal place of business located in TexseeEkhibit A, First Amended
Complaint  14.) Defendant Waste Management, Inc. is thus not a governmental entity for
CAFA purposes and is not a citizen of Florida.

18.  Upon information and belief, Plaintiff is a citizen of Florid@e€Exhibit A,
First Amended Complaint § 12.)

19. For these reasons, tlAFA requirements for diversity jurisdiction are met
because Plaintifind Defendant Waste Management, are. citizens of different states.

3. More Than $5 Million Is Alleged To Be In Controversy.

20. CAFA requres the “matter in controversy” to exceed “the sum or value of
$5,000,000, exclusive of interest and cost8 U.S.C. § 1332(d)(2).The claims of the
individual class members “shall be aggregated” to determine whether the matter in controversy

exceedshis amount. Id.
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21. Plaintiff hasnot alleged a specific amount in controveisyhis Amended
Complaint In this circumstance, the defendant need only pleahart and plain statement
of the grounds for remoVaand “the defendant's amouimt-controversy begation should be
accepted when not contested by the plaintiff or questioned by the court.” Dart Cherokee Basin
Op. Co., LLC v. Owen$74 U.S. 81, 135 S. Ct. 547, 553 (2014).

22.  Here, Plaintiff seeks the certification of a nationwide class, covering employees
and prospective employees who were the subject of a background check report obtained by
Defendants in the five years preceding the filing of the ComplaiSeeKxhibit A, Hrst
Amended Complaint I 44.) Plaintiff pleads that the number of class members is “at least
thousands of members.Id( T 45.) Plaintiff also asserts that Defendant Waste Management
Inc. employs “approximately 43,000 individuals across the Unite@sStagd. 1 2.) Plaintiff
seeks statutory damages of up to $1,000 per class mertthdly 7, 63.) Plaintiff also seeks
punitive damages and attorneys’ fee#d.)( Punitive damages of four times the amount of
statutory damages have been upheld as constitutional, depending on the circumstances. State
Farm Mut. Auto. Ins. Co. v. Campheli38 U.S. 408, 425 (2003hoting same). Although
Plaintiff's class definition will require intensive class membwgictlass member individualized
inquiries in ordeto determine membership (which Defendants further contend will ultimately
not be feasible in this action), if Plaintiff's proposed class only numbered 1,000 members
(instead of thousandsr over 43,000, the potential size alleged in the Amended Conplaint

over five million dollars would be in controverss.g., 1,000 putative class members x $1,000
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statutory damages per class member + quadruple multiple of punitive damages + at least $1 in
attorneys’ fees = over $5,000,000).

23.  Therefore, \hile Defendard deny Plaintiff's claims of wrongdoing anthis
request for reliefand further denies that class certification is appropriate, proper or allowable
in this matter, and further contends that the certification of any class action would, among other
things, violate Defendants’ due process and other rights, the facial allegatiBlagniiff's
Amended Complaintwhen viewed in the light most favorable to Plainpifead an amount in
controversyin excess of the $5 million jurisdictional minimum.

24. By filing the Notice of Removal, Defendantio not waive any objections they
may have as to service, jurisdiction, venue, or any other defenses available at law, in equity or
otherwise. Defendasintend no admission of fact or law by this Notice and expressly reserve
all defenses and motions. Without limiting any of the foregoing, Defendants specifically
further reserve the right to argue all available defenses and arguments as to Plaintiff's ability
to sustain his claims in this Court, and all defenses and arguments with respect to the
ascetainability of any putative class members, the impropriety of Plaintiff's proposed class
definition, the impropriety of class certification and the amount and availability of the damages
claimed.

V. CONCLUSION

25.  This action is removable to this Court because: (a) this Court has original

jurisdiction over this case under 28 U.S.C. § 1331 (“federal question jurisdictiod’'n the

2 Defendants in no way concede that there is a certain number of members in the proposed class, nor that it is
administratively feasible to identify such putative class members, nor that there are actually issues common to
the putative class.
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alternative jurisdiction under CAFA; (Ibhis Notice of Removal is filed within thirty days (30)
after Defendants wereened with the Complaint and Amended Complant (c) the State
Court in which this action was commenced is within this Court’s district and division.
WHEREFORE Defendans respectfully remogthis action from the State Court to this
honorable Court.
Dated this 4th day oDctober, 2019.

Respectfully submitted,

LITTLER MENDELSON, P.C.

111 N. Orange Avenue, Suite 1750
Orlando, Florida 32802366
Telephone: (407) 392900
Facsimile:  (407) 392929

BY: /s/ Nancy A. Johnson
Nancy A. Johnson
Fla. Bar No.: 597562
Email: najohnson@littler.com

William J. Simmons fro hac vice application
forthcoming)

PA #206860

Email: wsimmons@littler.com

LITTLER MENDELSON, P .C.

Three Parkway

1601 Cherry Street, Suite 1400

Philadelphia, PA 19102.1321

(t) 267.402.3047

Counsel for Defendants



Case 8:19-cv-02467-CEH-TGW Document 1 Filed 10/04/19 Page 9 of 9 PagelD 9

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 4tbHay ofOctober, 2019, | electronically filed the
foregoing with the Clerk of the Court by using BBI/ECF system and a correct copy of the
foregoing has been furnished electronic mail to: Brandon J. Hill, Esg., WENZEL FENTON
CABASSA, P.A., 1110 North Florida Ave., Suite 300, Tampa, Florida 33602, email:
bhill@wfclaw.com jcornell@wfclaw.conrcooke @wfclaw.com.

[s/ Nancy A. Johnson
Nancy A. Johnson
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EXHIBIT A
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New Search Collapse All

Case Number Filed Date County %?:: Status Contested Jury Trial
272019CA000971CAAXMX Circuit Civil .
[19000971CAAXMX] 08/26/2019 HERNANDO 3-D OPEN No Yes
Filing Date E Description ; Active § Contested ; Judgment Date
DISCRIM
08/26/2019 EMPLOYMENT OR YES NO -
OTHER
Party Name g Party Type % m Attovfﬁ'ey H Ba;' ID
ANGELIADIS, GEORGE JUDGE
TWARDOSKY, JOSH PLAINTIFF HILL, BRANDON J 37061
WASTE MANAGEMENT INC
OF FLORID DEFENDANT
Dockets f ~~~~~~~ 1 3
Page : 1 (ALl v] ?
Image Doc# | ActionDate | Description | Pages
SUMMONS ISSUED FOR: REGISTERED AGENT C/O WASTE
16 09/04/2019 MANAGEMENT INC 2
14 09/04/2019 Payment received: $10.00 Receipt Number H 644377
13 09/04/2019 Assessment 2 Total Assessed $10.00 Balance Remaining $0.00
SUMMONS ISSUED FOR: REGISTERED AGENT C/O WASTE
i 15 09/03/2019 MANAGEMENT INC (BLANK) 2
12 09/03/2019 Assessment 2 assessed at sum $10.00
ﬁ 11 08/30/2019 ?&A&TDED COMPLAINT/PETITION AND DEMAND FOR JURY 14
SUMMONS ISSUED FOR: REGISTERED AGENT C/O WASTE
10 08/28/2019 MANAGEMENT, INC. OF FLORIDA CT CORPORATION 2
SYSTEM
08/27/2019 Payment received: $410.00 Receipt Number H 643125
4 08/27/2019 Assessment 1 Total Assessed $410.00 Balance Remaining $0.00
2 08/27/2019 Judge: Assigned
) SUMMONS ISSUED REGISTERED AGENT C/O WASTE
i) 9 08/26/2019 MANAGEMENT, INC. OF FLORIDA CT CORPORATION 2
! SYSTEM (BLANK)
: N 8 08/26/2019 CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL 13
7 08/26/2019 COVER SHEET 3

https://www.civitekflorida.com/ocrs/app/caseinformation.xhtml?query=gSzATRLsogyAFL... 9/25/2019
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Image Doc # 2 Action Date Description Pages
47 6 08/26/2019 COVER SHEET 2 ‘
3 08/26/2019 Assessment 1 assessed at sum $410.00
1 08/26/2019 Case 272019CA000971CAAXMX Filed with Clerk on 8/26/2019
i Judge Assignment History
Assigned Date : Withdraw Date § Judicial Officer § Type
08/27/2019 - ANGELIADIS, GEORGE
| Court Events [
Event Date Judge Docket Type Location Prosecutor Defendant
Attorney

No records found.

Financial Summary

Financial Summary
Assessment | Total: $420.00 Paid to Date: $420.00 Balance Due: $0.00
Restitution Total: $0.00 Paid to Date: $0.00 Balance Due: $0.00
Financial Details i
Assessment Assessment . Restitution Last Payment
Count Due Paid to Date Restitution Due Paid to Date Date
$420.00 $420.00 $0.00 $0.00 -

Reopen History

Reopen Date !

Reopen Close Date | Reopen Reason

No records found.

https://www.civitekflorida.com/ocrs/app/caseinformation.xhtml?query=gSzATRLsogyAFl... 9/25/2019
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o UCN [FILEDATE | COUNTY | CASETYPE | stAtus _ |New Search
272019CA000971CAAXMX .
190097 1AAKHIA 08/26/2019  HERNANDO  Circuit Civil 3-D OPEN
Name | Type Name ! Type
T
ANGELIADIS, GEORGE ~ JUDGE WASTE MANAGEMENT  pecenpyy
TWARDOSKY, JOSH ~ PLAINTIFF

https://www.civitekflorida.com/ocrs/app/party CaseSummary.xhtml 9/25/2019






































































































































































































