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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

SAMANTHA KIKER, on behalf of
herself and others similarly situated;
YLEELA ROGERS, on behalf of
Herself and others similarly situated;
and JILLIAN ONSTAD, on behalf of
herself and others similarly situated,

Plaintiffs,

v.

TROPICAL SMOOTHIE CAFÉ,
LLC,

Defendant.

)
)
)
)
)
) CIVIL ACTION FILE NO.
)
) _____________
)
) [Removal from Superior
) Court of Fulton County, Civil
) Action File No. 2016-CV-279710]
)
)
)
)

NOTICE OF REMOVAL

Pursuant to 28 U.S.C. §§ 1332, 1441, 1446, and 1453, Defendant Tropical

Smoothie Café, LLC (“TSC”) hereby removes this action from the Superior Court

of Fulton County, Georgia, to this Court. This action is removable to this Court,

and this Court has jurisdiction, because Plaintiffs’ Complaint could have been

originally filed in this Court pursuant to the Class Action Fairness Act (“CAFA”),

28 U.S.C. §§ 1332(d)(2), 1441(a)-(b), and 1453(b). In support of this Notice of

Removal, TSC states as follows:
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BACKGROUND

1. On September 2, 2016, Plaintiff Samantha Kiker filed a nationwide

class action Complaint in the Superior Court of Fulton County, Georgia. A copy

of the Complaint captioned Samantha Kiker v. Tropical Smoothie Café, LLC, Civil

Action No. 2016-CV-279710, is attached as Exhibit A. On September 19, 2016,

before service of the original Complaint, Plaintiff Samantha Kiker filed an

Amended Complaint, which was joined by newly added Plaintiffs Yleela Rodger

and Jillian Onstad (collectively “Plaintiffs”), on their own behalves and those

similarly situated (“putative Plaintiffs”), captioned Samantha Kiker, et al. v.

Tropical Smoothie Café, LLC, Civil Action No. 2016-CV-279710. Plaintiffs’

Amended Complaint is attached as Exhibit B. Plaintiffs made jury demands in

their Complaint and Amended Complaint. Exhibit A, p. 3; Exhibit B, p. 1.

2. Pursuant to 28 U.S.C. § 1446(a), true and correct copies of all process,

pleadings, and orders filed in the Superior Court of Fulton County, Georgia, as of

the date of the filing of this Notice of Removal are attached as Exhibits A, B, C,

and D. See Exhibit F, p. 2, ¶ 3.

3. The Complaint, as amended, asserts claims for breach of warranty,

negligence, fraudulent concealment, and injunctive relief arising out of the putative
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Plaintiffs’ alleged consumption of contaminated food products at TSC’s more than

500 franchise locations spread over dozens of states, during a nine-month period.

4. The Complaint defines two subclasses of putative Plaintiffs.

5. One, the Exposure Class, is defined as “all persons in the United

States who consumed contaminated food or drink, including smoothies with

strawberries, from Defendant during the exposure period in January 2016 through

August 2016 and who, as a direct and proximate result of such consumption, were

exposed to HAV and, following the recommendations of public health officials or

other medical personal and organizations, including the VHD, CDC, and NIH

obtained vaccination, and any related medical treatment, including blood tests, to

prevent HAV infection, including Exposure Plaintiffs.” Exhibit B, pp. 19-20,

¶ 28(a).

6. The Injury Class is defined as “all persons who consumed

contaminated food or drink, including smoothies with strawberries, from

Defendant during the exposure period from January 2016 and August 2016 and

who, as a direct and proximate result of such consumption, were exposed to HAV

and subsequently infected and diagnosed with HAV and, following the

recommendations of public health officials or other medical personal and

organizations, including the VHD, CDC, and NIH obtained vaccination, immune
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globulin, and any related medical treatment, including blood tests and liver tests, to

treat HAV infection.” Exhibit B, pp. 20-21, ¶ 28(b).

7. The Complaint defines the classes broadly by its definition of

contaminated food or drink: “All food and drink sold at Defendant’s restaurants

during the exposure period … was defective, contaminated, and not reasonably

safe as a result of use of contaminated strawberries in the preparation of particular

food items, or preparation in proximity or conjunction with such contaminated

ingredients, rendering all food and drink prepared and sold during the exposure

period contaminated, unsafe, and not fit for human consumption.” Exhibit B,

pp. 21-22, ¶ 30.

8. In other words, the classes are defined to include anyone who ate or

drank anything at any of TSC’s over 500 franchise locations, during a nine-month

period, regardless of whether they became sick, as long as they incurred any

medical bills, received any medical treatment, or otherwise incurred some

pecuniary loss.

9. Accordingly, given the broad class definitions, Plaintiffs’ Complaint

asserts that because the number of persons who obtained “vaccination …and/or

treatment for HAV infection remains confidential” that “[t]he number of potential

class members is likely to be in the thousands.” Exhibit B, p. 21, ¶ 29.
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10. At the time Plaintiffs filed their Complaint, they alleged that the

Injury Class alone consists of “[a]t least 100 people in seven states…[that] have

been sickened in an HAV outbreak that health officials believe is linked to frozen

strawberries Tropical Smoothie sourced from Egypt.” Exhibit B, pp. 16-17, ¶ 16.

As of the date of the filing of this Notice of Removal, the CDC website relied on

by the Plaintiffs reports that the current tally of ill consumers is 131 people from

eight states. Exhibit B, p. 13, ¶ 16, citing to http://www.cdc.gov/hepatitis/

outbreaks/2016/hav-strawberries.htm.

11. Plaintiffs seek extraordinarily broad relief on behalf of thousands of

putative Plaintiffs in the form of general and special damages, including: “wage

loss, medical and medical-related expenses; travel and travel-related expenses;

emotional distress; fear of harm and humiliation; physical pain; physical injury;

and all other damages as would be anticipated to arise under the circumstances” for

all persons who fit the class description, i.e. every customer of a TSC franchisee

that ate any kind of food or drink between January 2016 and August 2016 and

subsequently received preventive or other medical care. Exhibit B, p. 42, ¶ 76

(emphasis added). Furthermore, “[a]ll other damages as would be anticipated to

arise under the circumstances” would include punitive damages which are an

element of damages in controversy since Plaintiffs are pursuing a fraud claim.
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Plaintiffs also request the Court award costs, disbursements and reasonable

attorney’s fees as well as injunctive relief. Exhibit B, p. 43, ¶ 76(C), Counts V

and VI (emphasis added).

ALL PROCEDURAL REQUIREMENTS HAVE BEEN MET

12. TSC was served with a copy of Plaintiffs’ Complaint and Amended

Complaint on September 23, 2016. See Exhibit D. This Notice is filed within

thirty (30) days of TSC being served with the Summons and Complaints pursuant

to 28 U.S.C. § 1446(b)(1). Accordingly, this Notice of Removal is timely filed in

accordance with 29 U.S.C. § 1446(b).

13. Pursuant to 28 U.S.C. § 1446(a), a true and correct copy of all

pleadings filed in the Superior Court of Fulton County at the time of the filing of

this pleading are attached hereto as Exhibits A through D.

14. Venue in this district and division is proper under 28 U.S.C. § 1441(a)

because this district and division embrace the Superior Court of Fulton County,

Georgia, the forum in which the removed action was pending.

15. A true and correct copy of this Notice of Removal will be filed with

the Clerk of the Fulton County Court, Georgia, in accordance with 28 U.S.C.

§ 1446(d), along with a notice of that filing, a copy of which will be served on all

parties.
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16. In filing this Notice of Removal, TSC does not waive, and specifically

reserves, any and all defenses, exceptions, rights, and motions. No statement or

omission in this Notice of Removal shall be deemed an admission of any

allegations leveled or damages sought in the Complaint.

THIS COURT HAS JURISDICTION
OVER THE ACTION PURSUANT TO CAFA

17. On February 18, 2005, Congress enacted the Class Action Fairness

Act of 2005 (“CAFA”) with the intent of significantly expanding federal diversity

jurisdiction over most class actions. 28 U.S.C. § 1332(d).

18. To effectuate this purpose, CAFA provides that the United States

District Courts have original jurisdiction over any putative class action: (1)

involving a plaintiffs class of 100 or more members, (2) in which the matter in

controversy exceeds (in the aggregate) the sum or value of $5,000,000, exclusive

interest and costs, and (3) where at least one member of the plaintiffs class is a

citizen of a State different from any defendant. See 28 U.S.C. § 1332(d)(2)(A) &

(5)(B); Cappuccitti v. DirecTV, Inc., 623 F.3d 1118, 1122 (11th Cir. 2010). All

three conditions are satisfied in this case.

19. The party removing an action under CAFA bears the burden of

establishing that CAFA’s jurisdictional requirements are met by a preponderance
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of the evidence, i.e., that it is more likely than not that each requirement is met.

See Pretka v. Kolter City Plaza II, Inc., 608 F.3d 744, 752 (11th Cir. 2010).

A. The Action is a “Class Action” or “Mass Action”

20. First, a state court action must qualify as a “class action” or a “mass

action” to fall within CAFA’s purview. 28 U.S.C. §§ 1332(d)(2) and (11).

21. A “class action” under CAFA is any “civil action filed under Rule 23

of the Federal Rules of Civil Procedure or similar State statute or rule of judicial

procedure authorizing an action to be brought by one or more representative

persons as a class action.” 28 U.S.C. § 1332(d)(2).

22. This action qualifies as a “class action” under CAFA because it is a

civil action filed under Georgia’s rule of judicial procedure authorizing class

actions: O.C.G.A. § 9-11-23. Exhibit B, p. 2, Introductory Paragraph.

B. The Putative Class Exceeds 100 Members

23. CAFA requires that the putative class consist of at least 100 persons.

28 U.S.C. § 1332(d)(5). Section 1332(d)(1)(B) defines the term “class members”

as “the persons (named or unnamed) who fall within the definition of the proposed

or certified class in a class action.” Standard Fire Ins. Co. v. Knowles, 133 S. Ct.

1345, 1348 (2013).
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24. Plaintiffs allege that the “class includes all persons in the United

States who consumed food or drink, including smoothies from strawberries, from

Defendant during the exposure period in January 2016 through August 2016….”

and incurred medical expenses, including blood tests; the putative classes include

those that became infected with HAV and those that were not. Exhibit B, pp. 19-

20, ¶ 28(a). As TSC has “at least 500 [franchised] restaurants in 40 states….”

(Exhibit B, pp. 7 and 14, ¶¶ 12, 17), Plaintiffs’ Complaint asserts that “[t]he

number of potential class members is likely to be in the thousands.” Exhibit B,

p. 21, ¶ 29.

25. Moreover, Plaintiffs allege that “[a]t least 100 people in seven states

[which does not include Georgia]…have been sickened in a HAV outbreak that

health officials believe is linked to frozen strawberries Tropical Smoothie sourced

from Egypt.” Exhibit B, pp. 13-14, ¶ 16.

26. In fact, as of the date of this Notice of Removal, the CDC website

Plaintiffs’ rely upon reported an increase on September 30, 2016 of the current

number of known persons that Plaintiffs believe belong in the Injury Class to 131.

Id. citing to http://www.cdc.gov/hepatitis/outbreaks/2016/hav-strawberries.htm).
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27. Thus, considering the Plaintiffs believe the actual number of the class

members to be in the thousands; Plaintiffs’ Complaint certainly meets the

jurisdictional requirement that the purported class involve 100 or more plaintiffs.

C. Minimal Diversity of Citizenship Exists

28. The second CAFA requirement—that the parties be minimally

diverse—also is readily satisfied here, because at least one putative class member

is a citizen of a different state than TSC. 28 U.S.C. § 1332(d)(2).

29. Plaintiffs’ Complaint alleges that Plaintiffs Yleela Rogers and Jillian

Onstad are both citizens of Virginia. Exhibit B, pp. 5-6, ¶¶ 8, 9.

30. Under CAFA, a limited liability company is properly considered “an

unincorporated association” within the meaning of 28 U.S.C. § 1332(d)(10), and

thus is “deemed to be a citizen of the State where it has its principal place of

business and the State under whose laws it is organized.” 28 U.S.C. § 1332(d)(10);

Alabama Ins. Guar. Ass’n v. FrankCrum 1 Inc., 2012 WL 5931784, at *2 (N.D.

Ala. Nov. 27, 2012) (acknowledging other circuits’ holdings that the provision of

§ 1332(d)(10) for determining the citizenship of unincorporated associations

applies only to class actions covered by CAFA ); see Ferrell v. Express Check

Advance of SC LLC, 591 F.3d 698 (4th Cir. 2010) (holding that an LLC is an

unincorporated association under § 1332(d)(10) and thus citizenship is determined
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by the LLC’s State of Incorporation and where its principal place of business is

located); Cedar Lodge Plantation, L.L.C. v. CSH v. Fairway View I, L.L.C., 768

F.3d 425, n. 2 (5th Cir. 2014) (same); Kirschenbaum v. 650 Fifth Ave. & Related

Properties, 830 F.3d 107, 127 (2d Cir. 2016) (same).

31. In enacting § 1332(d)(10) as a part of CAFA in 2005, Congress

modified the domicile rule for limited liability companies and other non-corporate

entities. For purposes of CAFA, the citizenship of all “unincorporated

association[s]” is determined by the State under whose laws the unincorporated

association is organized and the State where it has its principal place of business.

See 28 U.S.C. § 1332(d)(10); Ferrell, 591 F.3d at 704.

32. For purposes of diversity of citizenship, a limited liability company,

such as TSC, is an “unincorporated association” within the meaning of 28 U.S.C. §

1332(d)(10); Ferrell, 591 F.3d at 705.

33. TSC is a limited liability company organized under Georgia law with

its principal place of business in Fulton County, Georgia. Exhibit B, pp. 6-7,

¶¶ 11-12. Accordingly, under CAFA, TSC is a citizen of Georgia for diversity

purposes.

34. Therefore, since TSC and Plaintiffs Rogers and Onstad are citizens of

different states (not to mention different than the citizens of numerous putative
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class members), the requirement that the parties be minimally diverse is satisfied

here. See 28 U.S.C. § 1332(d)(6).

D. The Amount in Controversy Requirement is Satisfied

35. Pursuant to CAFA, the claims of the individuals comprising a putative

class are aggregated to determine if the amount in controversy exceeds the

$5,000,000 jurisdictional threshold. 28 U.S.C. § 1332(d)(6). The possibility that

the class will not be certified, or that some of the unnamed class members will opt

out, is irrelevant to the jurisdictional determination, which is based only on the

facts as alleged at the time of removal. Pretka, 608 F.3d at 772.

36. While TSC opposes class certification and denies that it engaged in

any conduct giving rise to liability to Plaintiffs, the amount in controversy here,

based on what Plaintiffs are asserting in their Complaint, exceeds the $5,000,000

threshold by a significant margin.

37. When a defendant seeks removal under CAFA, all that is required is

“a plausible allegation that the amount in controversy exceeds the jurisdictional

threshold.” Dart Cherokee Basin Operating Co., LLC v. Owens, 135 S. Ct. 547,

551, 554 (2014). In fact, “the defendant’s amount-in-controversy allegation should

be accepted when not contested by the Plaintiffs or questioned by the court.” Id. at

553.
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38. When the amount in controversy is disputed, however, the district

court must find “by the preponderance of the evidence, that the amount in

controversy exceeds the jurisdictional threshold.” Id. at 553.

39. In making this calculation, a court may rely on the defendant’s own

affidavits, declarations, or other documentation, as well as reasonable inferences

and deductions drawn from that evidence. Pretka, 608 F.3d at 753–54 (concluding

that a defendant can submit its own evidence in order to satisfy the jurisdictional

removal).

40. A removing defendant is not required “to prove the amount in

controversy beyond all doubt or to banish all uncertainty about it.” Id. at 754. In

fact, it is less a prediction of “how much the Plaintiffs are ultimately likely to

recover,” than it is an estimate of how much will be put at issue during the

litigation; in other words, the amount is not discounted by the chance that the

Plaintiffs will lose on the merits. Id. at 751.

41. In a futile and transparent attempt to avoid this Court and circumvent

CAFA, Plaintiffs and their counsel purport to artificially cap the recovery of the

very class to whom they owe fiduciary and other duties by making the following

unattested statement: “Plaintiffs and all Classes [sic] Members recover judgment

for damages of less than $5,000,000 (inclusive of the costs, disbursements, and
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attorney fees sought below).” Exhibit B, p. 43, Wherefore ¶ C. The United States

Supreme Court, however, has held that such a pre-certification stipulation is not an

impediment to CAFA jurisdiction. Knowles, 133 S. Ct. at 1348. Such a stipulation

by the Plaintiffs is non-binding pre-certification1 and, therefore, this Court must

determine whether it has jurisdiction based on its own calculation of the aggregate

amount in controversy. Id. at 1350. Here, as explained below, Plaintiffs have

alleged, and thus put in controversy, multiple causes of action on behalf of a

nationwide class of “thousands” of persons (including at least the 131 individuals

the CDC associates with the outbreak, 52 of which were hospitalized) that claim to

sustained injuries over a nine-month period and who seek to recover: lost wages,

medical and medical-related expenses; travel and travel-related expenses;

emotional distress; fear of harm and humiliation; physical pain; physical injury,

costs, fees, attorney’s fees, punitive damages and injunctive relief. Accordingly,

Plaintiffs’ pre-certification attempt to cap damages at under $5 million damages for

the very putative class they purport to adequately represent does not circumvent

CAFA jurisdiction.

1 In Georgia state courts, for example, where the Complaint was filed, a plaintiff
may amend its pleadings at any time prior to a pre-trial order, without leave of
court, to add claims. OCGA § 9-11-15(a); Total Car Franchising Corp. v. Squire,
259 Ga. App. 114, 115, 576 S.E.2d 90, 92 (2003).
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42. Notably, a nearly identical class action styled Martinez et.al. v.

Tropical Smoothie Café, LLC, et al., Civil Action No. 1:16-CV-01242, was filed

on September 30, 2016, in the United States District Court for the Eastern District

of Virginia. A copy of Martinez Complaint is attached as Exhibit E. The Martinez

class action arises out of the same events alleged here, except the Plaintiffs in

Martinez are considerably more limited2 with their claims in multiple ways. For

example, they only seek certification for a much shorter period of time, May to

August 2016, as opposed to Plaintiffs here that proposes a time span that is more

than twice as broad - January to August 2016. Exhibit E, pp. 6-7, ¶¶ 21-24. The

Plaintiffs in Martinez also do not allege that all the food and drink sold was

contaminated, but instead limit their class definitions to only include those that

purchased “smoothies from franchisees of Tropical Smoothie Café, LLC from May

2016 to August 2016 made with strawberries sourced from Egypt…” Id. They

also do not seek injunctive relief. Significantly, although the Martinez class action

pleads for significantly fewer damages, over a smaller time period, and for a

significantly smaller class of people, the Martinez Complaint expressly alleges

both CAFA jurisdiction and that the amount in controversy exceeds $5,000,000. Id.

2 Martinez, admittedly, does also seek restitution for the cost of the smoothies but,
obviously, that amount is not very significant, even if the calculation of the cost of
each smoothie was multiplied by thousands. For example, if 2,000 smoothies were
purchased at $5 per smoothie, that would add $10,000 to the controversy.
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at p. 2, ¶ 2. Unlike the Plaintiffs here that have tried to avoid this Court by

stipulating to an ineffective “cap” on what the putative class members may

recover, the Martinez Plaintiffs recognize that the amounts in contention in that

case, which seeks certification of much smaller and more temporally limited

classes, exceed CAFA’s jurisdictional limit.

43. Plaintiffs broadly allege that the “class includes all persons in the

United States who consumed food or drink, including smoothies from strawberries,

from Defendant during the exposure period in January 2016 through August

2016….” Exhibit B, pp. 19-20, ¶ 28(a). Plaintiffs also allege that TSC has “at least

500 restaurants in 40 states….” Exhibit B, p. 14, ¶ 17. According to Plaintiffs’

Complaint, the class includes all persons who ate at any TSC franchisee’s 500

locations during a nine-month period and that incurred any expenses even if they

tested negative for hepatitis A.

44. Several relevant inferences can be drawn from the Kiker Complaint,

starting with the assertion that “[t]he number of potential class members is likely to

be in the thousands.” Exhibit B, p. 21, ¶ 29.

45. Taking Plaintiffs allegation at face value, the minimum number of

putative class members in the Exposure and Injury Classes is 2,000. The actual

size of the classes Plaintiffs describe is many multiples higher as they contemplate
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nationwide classes involving every single person that ate anything at any of the

500 or so franchise locations for a period of nine months who subsequently

received medical treatment regardless of whether they became ill. Nevertheless,

for purposes of this analysis TSC will make a very conservative assumption that

the minimum class size Plaintiffs reference is 2,200 putative members – 2,000

potential Exposure Class plaintiffs and 200 potential Injury Class plaintiffs.

46. Again, Plaintiffs seek monetary damages for each of the putative class

members for lost wages; medical and medical-related expenses; travel and travel-

related expenses; emotional distress; fear of harm and humiliation; physical pain;

physical injury; costs, fees, attorney’s fees; fraud damages (punitive damages are

an element of recoverable damages for fraud); and injunctive relief. Exhibit B,

pp. 42-44, ¶ 76; Counts V and VI.

47. Accordingly, even using conservative damages estimate of the

amounts in controversy for the 2,000 putative Exposure Class plaintiffs and the

200 Injury Class plaintiffs, the jurisdictional amount is easily satisfied. When

considering the cost of medical testing, lost wages, in addition to emotional

distress, even conservatively estimating a $1,000 figure in contention, the putative

Exposure Class numbers are significant: at least $2,000,000, not including

attorney’s fees, punitive damages or any amount allocated for the Injury Class
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plaintiffs that actually contracted hepatitis A. Obviously, the amount in

controversy for the Exposure Class plaintiffs quickly rises as the number of

prospective class members increase.

48. The size of the putative Injury Class and the expected demands arising

from their injuries by itself overcomes the jurisdictional amount. Jury verdicts or

settlements arising from hepatitis A food contamination cases, as shown in the

footnote below, regularly exceed $100,000 per plaintiff, with some, admittedly

representing exceptional circumstances, exceeding $6,000,000.3 The facts related

3 Miller v. Chi-Chi’s Mexican Restaurant, JVR No. 437519 (Penn. St Ct. 2003)
($6,250,000 award. A 58-year-old male suffered hepatitis A that resulted in a liver
transplant and the inability to return to work after eating food prepared by the
defendant restaurant); Rosen v. Kuhn and Wallace Inc., JVR No. 73729 (Fla. Cir.
Ct. 1991) ($458,979 award. A 30-year-old male suffered hepatitis A when he ate a
sandwich that was purchased from the defendant restaurant); Mazzoli v. Publix
Supermarkets Inc., JVR No. 1010120041 (Fla Cir. Ct. 2006) ($325,000 award. A
57-year-old male contracted hepatitis A when he consumed a watercress salad,
grown by the codefendant and sold by the defendant grocery store); Shepherd v.
Taco Bell and Redi-cut Foods, JVR No. 472418 (Fla. Cir Ct. 2007) ($250,000
award. Plaintiff contracted hepatitis A from green onions on a bean burrito);
Simpson v. Kloesel, JVR No. 485562 (Tex. St. Ct. 1999) ($81,744 award. A 62-
year-old male alleged that he suffered the development of hepatitis A after he
ingested celery from a pea salad, purchased at the defendant steakhouse); Sherrie
Lleo v. Kuhn & Wallace, Inc., JVR No. 105765 (Fla Cir. 1992) ($136,301 award.
Plaintiff was a customer at defendant’s restaurant and contracted hepatitis A); Rice
v. Subway, JVR No. 170219 (Cal Sup. Ct. 1993) ($35,000 award. A 10-year-old
male suffered hepatitis A after eating a sandwich at the defendant’s sandwich shop
where an infected employee worked); Stanton v. Town Crier of Brookwood Inc.,
JVR No. 1010200049 (Dist. Ct. Kan. 2004) ($30,000 award. A female alleged that
she suffered hepatitis A after she ingested food at the defendant’s restaurant where
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to the injuries sustained by the individuals in the cited jury verdicts are not clear,

just as the facts concerning the nature and severity of the injuries sustained by the

131 cases reported by the CDC remain unclear. It also is not yet known if there are

one or more “outliers” with significant claimed damages involved in this outbreak.

Again, for purposes of this calculation only, TSC is assuming liability and

damages based on what is in contention according the allegation made in

Plaintiffs’ Complaint. All plaintiffs in the cited verdicts contracted hepatitis A

after consuming adulterated food at a restaurant. Moreover, it is fairly safe to

assume that for many, if not most, of the reported verdicts the amounts originally

in contention at the time their suits was filed were higher than the reported

verdicts.

49. Although the sale of strawberries at issue has ended, the reports of this

outbreak are ongoing according to Plaintiffs and the CDC, and the reported

numbers of persons sickened are expected to increase. Exhibit B, pp. 15, 21; ¶¶

18, 29. If the number of putative personal injury claimants in the Injury Class is

limited to the minimum possible number, i.e. the 131 cases reported by the CDC

on September 30, 2016, there are at least 131 putative Injury Class members.

she was a customer).Osiason v. Kuhn & Wallace, Inc., JVR No. 76714 (Fla Cir.
1992). ($21,000 award. After eating food at defendant restaurant plaintiffs
contracted hepatitis A).
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50. Assuming no other additional claimants come to light, even a

conservative valuation of the amount the putative Injury Class has put in

controversy exceeds the jurisdictional amount. For example, 131 personal injury

plaintiffs would only need to seek to recover $38,167.94 each to exceed the

$5,000,000 threshold. The collective group of plaintiffs most certainly will seek

far more than this average based upon publically available information regarding

other foodborne illness outbreaks.

51. The well-publicized Peanut Corporation of America (“PCA”)

Salmonella foodborne illness outbreak that occurred in 2008 is a good illustration.

A summary of the PCA Salmonella outbreak can be found on the CDC website:

http://www.cdc.gov/salmonella/2009/peanut-butter-2008-2009.html. Soon after

the outbreak, PCA filed a Chapter 7 petition in the United States Bankruptcy

Court, Western District of Virginia, Lynchburg Division, Case No. 09-60452-

WA1-7. Exhibit G, pp. 5-8. The Bankruptcy Trustee established a claims

procedure to address personal injury claims in the Bankruptcy Court. Id. A total of

122 personal injury claims were approved by the Bankruptcy Trustee for

compensation and those claims were collectively valued at $15,155,000 (or

$124,221 on average for each approved claim). Id. at p. 2, ¶ 5; p. 4. The

Bankruptcy Trustee’s valuations were reviewed and endorsed in a Report and

Case 1:16-cv-03923-AT   Document 1   Filed 10/20/16   Page 20 of 30



21

Recommendation authorized by the Honorable Michael F. Urbanski, United States

Magistrate Judge for the Western District of Virginia. Id. at pp. 5-23. Judge

Urbanski’s recommendations were later approved by the Honorable Norman K.

Moon, United States District Court Judge for the Western District of Virginia. Id.

at pp. 25-29.

52. Applying the PCA average settlement value of $124,221 to the 131

personal injury cases reported by the CDC in this outbreak produces an amount in

controversy of $16,272,951; half of that number ($62,110) produces an amount in

controversy of $8,136,410; and a third of that number ($41,407) produces an

amount in controversy of $5,424,317. Punitive damages were not at issue in the

PCA settlement valuations. Id. at 10-11.

53. When the potential damages of the Injury Class are combined with the

minimum 2,000 Exposure Class claims, the value of Plaintiffs’ injunctive relief

claim (discussed below), the value of Plaintiffs’ possible punitive damages claim

(discussed below), and Plaintiffs’ expected claim for attorney’s fees (discussed

below), the amount in controversy is easily satisfied.

54. The court must also consider the value of Plaintiffs’ requested

injunctive relief to determine the amount in controversy. S. Florida Wellness, Inc.

v. Allstate Ins. Co., 745 F.3d 1312, 1316 (11th Cir. 2014). While absolute
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certainty is neither attainable nor required, the value of injunctive relief must be

“sufficiently measurable and certain” to satisfy the amount-in-controversy

requirement. Morrison v. Allstate Indem. Co., 228 F.3d 1255, 1269 (11th Cir.

2000).

55. Plaintiffs seek an injunction requiring TSC to “disclose exactly what

Tropical Smoothie stores sold the contaminated products” and “post placards

and/or notices” at all 500 stores relaying the facts of the outbreak, as well as

“update its website with a full disclosure of the contamination.” Exhibit B, pp. 37-

41, ¶¶ 72 -73. Considering the interaction necessary with each franchisee that

owns the stores, these requirements would cost TSC thousands of dollars and must

be considered in determining the amount in controversy.

56. Moreover, potential punitive damage claims ought to be considered in

determining the amount in controversy if the jurisdictional facts are sufficient to

establish that punitive damages could be awarded. See Back Doctors Ltd. v.

Metropolitan and Cas. Ins. Co., 637 F.3d 827, 831 (7th Cir. 2011) (finding

CAFA’s amount in controversy requirement satisfied where a potential award of

punitive damages could be high enough to reach the jurisdictional minimum, even

though Plaintiffs did not plead punitive damages). McDaniel v. Fifth Third Bank,

568 F. App’x 729, 731 (11th Cir. 2014) (finding defendant met burden, when
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considering punitive damages, to establish amount in controversy); Frederick v.

Hartford Underwriters Ins. Co., 683 F.3d 1242, 1248 (10th Cir. 2012) (“A

defendant seeking to remove because of a claim for punitive damages must

affirmatively establish jurisdiction by proving jurisdictional facts that make it

possible that punitive damages are in play.”).

57. While Plaintiffs’ Complaint is silent on punitive damages, it alleges

fraud and, at least in the Georgia trial court where the action was filed, the

Plaintiffs could have tried to pursue punitive damages based on the conduct

alleged, as they would be permitted to further amend their complaint without leave

of court before the entry of a pre-trial order. OCGA § 9-11-15(a); Total Car

Franchising Corp. v. Squire, 259 Ga. App. 114, 115, 576 S.E.2d 90, 92 (2003). In

their fraud count, Plaintiffs allege TSC “intentionally concealed and suppressed

material facts concerning the adulteration of the food products it manufactured,

distributed, provisioned, and/or sold to customers.” Exhibit B, pp. 30-31, ¶ 60.

Further, the Complaint alleges a number of other intentional acts. Id. at pp. 30-34,

¶¶ 60-64. It is irrelevant for the jurisdictional inquiry whether the Plaintiffs will

ultimately recover on their fraud allegations. In light of the Supreme Court’s edict

that plaintiffs in a proposed class action cannot limit the damages of the putative

class pre-certification, Plaintiffs here lack authorization to argue that they have or
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would like to exclude punitive damages when asserting a fraud claim on behalf of

the class. Knowles, 133 S. Ct. at 1348.

58. Fraud is a common ground for punitive damages under both Georgia

and Virginia law. Smithson v. Parker, 242 Ga. App. 133, 136, 528 S.E.2d 886, 889

(2000); See Glenn v. Trauben, 70 Va. Cir. 446 (2004).

59. While the United States Supreme Court has held that “[s]ingle-digit

multipliers are more likely to comport with due process, while still achieving the

State’s goals of deterrence and retribution,” State Farm Mut. Auto. Ins. Co. v.

Campbell, 538 U.S. 408, 424 (2003), this Court has awarded punitive damages of

up to a 2173 to 1 ratio to compensatory damages when the state had a compelling

interest in deterring the conduct and a single-digit multiplier would not have

effectively deterred future misconduct. Goldsmith v. Bagby Elevator Co., 513 F.3d

1261, 1284 (11th Cir. 2008) (citing Kemp v. American Telephone & Telegraph

Co., 393 F.3d 1354, 1363–65 (11th Cir. 2004)).

60. Even applying a conservative single digit punitive damages multiplier

and extremely conservative valuations to Plaintiffs’ claims, the jurisdictional

amount is satisfied. For example, even assuming radically conservative amounts in

contention of $1,000 to each Exposure Class plaintiff (minimum total of 2,000

members) and $10,000 to each injury class plaintiff (minimum potential total of
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131 cases reported by the CDC), and applying a one-time multiplier to double the

actual potential “damages” would place the amount in controversy at $6,600,000.

If more realistic amounts are used, the amounts in controversy greatly increase.

61. Finally, a court may consider an award of attorney’s fees in

calculating the amount in controversy. Porter v. MetroPCS Commc’ns Inc., 592 F.

App’x 780, 783 (11th Cir. 2014) (noting that the court “[does] not doubt that”

attorney’s fees and punitive damages are included in the amount in controversy

calculation).

62. The majority of common fund fee awards fall between 20% and 30%

of the fund. Waters v. Int’l Precious Metals Corp., 190 F.3d 1291, 1294 (11th Cir.

1999).

63. Again, even using ultra-conservative estimates of $1,000 in claimed

damages for each Exposure Class plaintiff and $10,000 for each Injury Class

plaintiff, and applying a one times compensatory punitive damages multiplier,

would place the amount in controversy at $6,620,000. Conservatively adding 20%

for attorney’s fees would bring the amount in controversy to $7,944,000, well in

excess of the threshold amount in controversy.

64. Adequately represented plaintiffs would concede that the very broadly

defined putative classes herein that seek lost wages, pain and suffering, past
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medical expenses, future medical damages, injunctive relief, fraud damages, costs

(such as for medical and other experts), and attorney’s fees far exceeds $5,000,000.

65. As highlighted above, even the most conservative estimates and

projections reveal that the amount in controversy in this case exceeds $5,000,000

for purposes of establishing CAFA jurisdiction under 28 U.S.C. § 1332(d)(6).

FILING OF REMOVAL PAPERS

66. Pursuant to 28 U.S.C. § 1446(d), written notice of this removal has

been provided simultaneously to Plaintiffs’ counsel and the Superior Court of

Fulton County, Georgia. See Exhibit H.

67. By removing this action to this Court, TSC does not waive any

defenses, objections, or motions available under state or federal law. TSC

expressly reserves the right to move for dismissal of some or all of Plaintiffs’

claims pursuant to Rule 12 of the Federal Rules of Civil Procedure.

WHEREFORE, based on the foregoing, Defendant Tropical Smoothie Café,

LLC respectfully removes this action from the Superior Court of Fulton County,

Georgia, to this Court.
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This 20th day of October, 2016.

WEINBERG, WHEELER,
HUDGINS, GUNN & DIAL, LLC

/s/ Alan M. Maxwell
ALAN M. MAXWELL
Georgia Bar No. 478625
NICK PANAYOTOPOULOS
Georgia Bar No.: 560679
JOSHUA E. SWIGER
Georgia Bar No. 695426
JENNIFER A. ADLER
Georgia Bar No. 585635
Attorneys for Defendant Tropical
Smoothie Café, LLC

3344 Peachtree Road, N.E.
Suite 2400
Atlanta, GA 30326
Telephone: (404) 876-2700
Facsimile: (404) 875-9433
amaxwell@wwhgd.com
npanayo@wwhgd.com
jswiger@wwhgd.com
jadler@wwhgd.com
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RULE 7.1D CERTIFICATE OF TYPE, FORMAT AND FONT SIZE

Pursuant to Local Rule 7.1D of the United States District Court for the

Northern District of Georgia, the undersigned certifies that the foregoing

submission to the Court was computer-processed, double-spaced between lines,

and prepared with 14-point Times New Roman font.

This 20th day of October, 2016.

WEINBERG, WHEELER,
HUDGINS, GUNN & DIAL, LLC

/s/ Alan M. Maxwell
ALAN M. MAXWELL
Georgia Bar No. 478625
NICK PANAYOTOPOULOS
Georgia Bar No.: 560679
JOSHUA E. SWIGER
Georgia Bar No. 695426
JENNIFER A. ADLER
Georgia Bar No. 585635
Attorneys for Defendant Tropical
Smoothie Café, LLC

3344 Peachtree Road, N.E.
Suite 2400
Atlanta, GA 30326
Telephone: (404) 876-2700
Facsimile: (404) 875-9433
amaxwell@wwhgd.com
npanayo@wwhgd.com
jswiger@wwhgd.com
jadler@wwhgd.com

Case 1:16-cv-03923-AT   Document 1   Filed 10/20/16   Page 28 of 30



29

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing pleading has

been served via Odyssey E-file Ga and/or United States Mail with adequate

postage affixed thereto and email to counsel of record as follows:

James F. McDonough, III
Henninger Garrison Davis, LLC
3621 Vinings Slope, Suite 4320

Atlanta, Georgia 30339

This 20th day of October, 2016.

WEINBERG, WHEELER,
HUDGINS, GUNN & DIAL, LLC

/s/ Alan M. Maxwell
ALAN M. MAXWELL
Georgia Bar No. 478625
NICK PANAYOTOPOULOS
Georgia Bar No.: 560679
JOSHUA E. SWIGER
Georgia Bar No. 695426
JENNIFER A. ADLER
Georgia Bar No. 585635
Attorneys for Defendant Tropical
Smoothie Café, LLC

3344 Peachtree Road, N.E.
Suite 2400
Atlanta, GA 30326
Telephone: (404) 876-2700
Facsimile: (404) 875-9433
amaxwell@wwhgd.com
npanayo@wwhgd.com
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jswiger@wwhgd.com
jadler@wwhgd.com
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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

SAMANTHA KIKER, on behalf of
herself and others similarly situated;
YLEELA ROGERS, on behalf of
Herself and others similarly situated;
And JILLIAN ONSTAD, on behalf of
Herself and others similarly situated,

Plaintiffs,

v.

TROPICAL SMOOTHIE CAFÉ, LLC,

Defendant.

)
)
)
)
)
) CIVIL ACTION FILE NO.
)
) 2016-cv-279710
)
)
)
)
)
)

NOTICE OF FILING NOTICE OF REMOVAL IN FEDERAL COURT

Pursuant to 28 U.S.C. § 1446(d), Defendant Tropical Smoothie Café, LLC (“TSC”)

hereby gives notice that it has filed a Notice of Removal in the United States District Court for

the Northern District of Georgia, Atlanta Division on October 20, 2016. A copy of TSC’s Notice

of Removal is attached as Exhibit 1.

Pursuant to the provision cited, the Superior Court of Fulton County shall not proceed

further with this case unless and until it is remanded back to the Superior Court by order of the

United States District Court.

This 20th day of October, 2016.

[Signature continued on next page]
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2

WEINBERG, WHEELER,
HUDGINS, GUNN & DIAL, LLC

/s/ Alan M. Maxwell
ALAN M. MAXWELL
Georgia Bar No. 478625
NICK PANAYOTOPOULOS
Georgia Bar No.: 560679
JOSHUA E. SWIGER
Georgia Bar No. 695426
JENNIFER A. ADLER
Georgia Bar No. 585635
Attorneys for Defendant Tropical
Smoothie Café, LLC

3344 Peachtree Road, N.E.
Suite 2400
Atlanta, GA 30326
Telephone: (404) 876-2700
Facsimile: (404) 875-9433
amaxwell@wwhgd.com
npanayo@wwhgd.com
jswiger@wwhgd.com
jadler@wwhgd.com
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing pleading has been served via

Odyssey E-file Ga and/or United States Mail with adequate postage affixed thereto and email to

counsel of record as follows:

James F. McDonough, III
Henninger Garrison Davis, LLC
3621 Vinings Slope, Suite 4320

Atlanta, Georgia 30339

This 20th day of October, 2016.

/s/ Alan M. Maxwell
ALAN M. MAXWELL
Georgia Bar No. 478625
NICK PANAYOTOPOULOS
Georgia Bar No.: 560679
JOSHUA E. SWIGER
Georgia Bar No. 695426
JENNIFER A. ADLER
Georgia Bar No. 585635
Attorneys for Defendant Tropical
Smoothie Café, LLC

3344 Peachtree Road, N.E.
Suite 2400
Atlanta, GA 30326
Telephone: (404) 876-2700
Facsimile: (404) 875-9433
amaxwell@wwhgd.com
npanayo@wwhgd.com
jswiger@wwhgd.com
jadler@wwhgd.com
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