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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF

OKLAHOMA E I L E D

THE NOLG, INC. JUN 19 2020

and other similarly situated Mark C. McCatt, Clerk

2307 Britton Drive U.S. DISTRICT QOURT
Dallas, Texas 75216

BRUCE CARTER and others similarly
situated CIVIL ACTION

2307 Britton Drive Dallas, w230 CV - 204 GKF - JFJ

Texas 75216

Plaintiffs, JURY TRIAL DEMANDED

VS.
THE UNITED STATES OF AMERICA

SERVE ON:

William P. Barr, Esq.

Attorney General of the United States
United States Department of Justice 950
Pennsylvania Ave NW Washington, DC
20530-0001

and

THE UNITED STATES
SMALL BUSINESS ADMINISTRATION

SERVE ON:

Chris Pilkerton, Esq. Office
of General Counsel 409 3rd
Street SW Washington, DC
201416

and
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JOVITA CARRANZA,

in her Official Capacity as
Administrator of the Small Business
Administration

SERVE ON:

Office of General Counsel
409 3rd Street SW
Washington, DC 201416

and

STEVEN MNUCHIN,
in his Official Capacity as
United States Secretary of the Treasury

SERVE ON:

United States Department of the Treasury
Office of General Counsel

1500 Pennsylvania Ave NW
Washington, DC 20220

Defendants.

CLASS ACTION COMPLAINT

Amid our country’s handling of the novel coronavirus pandemic, the United States government
enacted an extraordinary piece of legislation attempting to inject trillions of dollars into our economy. As
part of this legislation, the Small Business Administration, in conjunction with the Department of Treasury,
doled out nearly $350 billion to “small” businesses (those with less than 500 employees). However, our
government left many small businesses in the lurch.

A vast majority of minority-owned and woman-owned businesses were entirely shut out of this
program by the actions taken by the government. While many larger businesses were able to rush to banks
to take advantage of the opportunity to participate, most of the minority- owned and woman-owned small
businesses were never even given the opportunity to submit an application for the program before
the money ran out. Moreover, to the extent these minority-owned and woman-owned businesses were

even able to participate, many of them would receive far less benefit from the program than other businesses.
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This is a direct result of the government’s discriminatory actions.

Plaintiffs, The NOLC, Inc. (“Plaintiff NOLC”) and Bruce C. Carter (“Plaintiff Carter”),
bring this lawsuit on behalf of themselves and others similarly situated against the U.S. Small Business
Administration (“Defendant SBA”™), Jovita Carranza (“Defendant Carranza™) in her official capacity as
Administrator of Defendant SBA, the United States of America (the “USA”), and Steven Mnuchin
(“Defendant Mnuchin”) in his official capacity as Secretary of the Treasury (collectively, the “Defendants”)
seeking all available relief under the equal protection of the Fifth Amendment, and state as follows:

L INTRODUCTION

This lawsuit seeks to uphold the core of America “Life, Liberty and The Pursuit of Happiness. It is
Plaintiff’s belief that the US Small Business Administration (SBA) egregiously and lawlessly failed to protect
Underserved and Rural community small businesses from financial hardships due to COVID-19. The US
federal government passed H.R. Bill 748 C.A.R.E.S. ACT with the intent of preserving the thirty million

small businesses in America according to SBA.

Despite SBA’s full knowledge of America’s 30 million small businesses it failed to provide
guidelines that would ensure processing and disbursement of Paycheck Protection Program funds and
metered EIDL grants. EIDL grants according to the bill were to provide emergency assistance up to
$10,000.00 to small businesses within 3 days after application. Despite information from a coalition of small
businesses and congress that guidelines as of April 10th were failing socially and economically business

owners, SBA as of June 19th has not provided guidelines to protect the existence of said businesses.

It was the Sense of the Senate in the C.A.R.E.S ACT that the SBA Administrator provides agents
with guidelines that protect small businesses. The Sense of Senate states: “It is the sense of the Senate that
the Administrator should issue guidance to lenders and agents to ensure that the processing and disbursement
of covered loans prioritizes small business concerns and entities in underserved and rural markets, including

veterans and members of the military community, small business concerns owned and controlled by socially
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and economically disadvantaged individuals (as defined in section 8(d)(3)(C)), women, and businesses in

operation for less than 2 years.”

Failure to comply with the Sense of the Senate has led to underfunding or non-funding for the most
vulnerable small businesses. Without guidance, lenders have been allowed to circumvent the law and

discriminate against certain groups.

1. On March 27, 2020, President Donald J. Trump signed the Coronavirus Aid, Relief, and
Economic Security Act, H.R. 748 (“CARES Act”) into law. This legislation created a new Paycheck
Protection Program (“PPP”) to permit COVID-19-impacted small businesses (under 500 employees),
nonprofits, and individuals to obtain loans via the 7(a) Loan Program (“PPP Loans”). The CARES Act
temporarily (from February 15, 2020 through June 30, 2020) increased the total 7(a) Loan Program amount
to $349 billion.

2. During a time of national and global crisis, Defendants were given the unique and
tremendous charge of providing relief to small business owners through administration of these small
business loans pursuant to the PPP. Yet, Defendants chose to pick winners and losers - the winners being

non-minority and non-woman owned small businesses.

3. Defendants failed to appropriately protect the interests of a large part of this country’s
economic engine — sole proprietorships, ' self-employed individuals, or independent contractors (“Non-
employer Businesses”) — by giving preference to businesses who maintained W-2 employees on payroll. In
fact, Defendants knowingly, intentionally, and illegally discriminated against minority-owned and woman-
owned Non-employer Businesses.

4. Defendants exacted this scheme by preventing Non-employer Businesses, which are

disproportionately owned by minorities and women, from submitting applications and failing to provide

! A limited liability company (or LLC) that does not make a simple S-Corp election is treated, for tax purposes, as a sole proprietor
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guidance to allow for the processing of loans for Non-employer Businesses. By the time, the Defendants
allowed these Non-employer Businesses to submit applications, the money was gone -- nearly $350

billion.

II.  PARTIES

5. Plaintiff NOLC, Inc. is a Non-Profit entity organized on February 27, 2020 under the laws
of the state of Texas. NOLC is Social Welfare Organization It is operated by Bruce Carter who is an
individual residing in Dallas, Texas. This entit$' is solely minority owned and operated.

6. Plaintiff Bruce C. Carter is an individual who has dedicated the last 20 years working in
underserved communities all across America. He is an African American man who currently resides in
Dallas, Texas.

7. Defendant Jovita Carranza is the current administrator of the United States Small Business

Administration and has been in this position throughout the entirety of the relevant time period.

8. Defendant SBA is a government department organized under the laws of the United States
of America whose purpose is to provide service and support to small businesses in the United States. Per
its website, Defendant SBA “has worked to ignite change and spark action so small businesses can
confidently start, grow, expand, or recover.”

9. Defendant Mnuchin is the Secretary of the Treasury and has been in this position

throughout the entirety of the relevant time period.
II.  JURISDICTION AND VENUE

10. The subject matter jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 1331 as
this is a civil action arising under the Constitution and laws of the United States; specifically, these claims
arise pursuant to 42 U.S.C. § 1983.

11. Venue lies in this District pursuant to 28 U.S.C. § 1391(e) as this is a judicial district in which

the Plaintiffs reside.
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IV.  EACTS

A. Facts Common to All

12. The CARES Act is the largest economic relief bill in United States history. As enacted, the
CARES Act allocates $2.2 trillion to support individuals and businesses that are affected by the COVID-
19 pandemic wreaking havoc on the global economy.

13. The CARES Act expanded the eligibility criteria for borrowers to qualify for SBA loans
through the institution of the PPP. The PPP was purportedly made available to small businesses with payroll
employees, eligible non-profit organizations, veterans’ organizations,and tribal businesses per the Small
Business Act. |

14. The PPP was also intended to be made available to self-employed individuals, sole

proprietors, and independent contractors.

15. The CARES Act does not specify as to when and how the PPP funds would be distributed,
nor does it provide enough guidance or criteria as to how recipients of PPP funds would be determined.
This was left to the discretion of Defendants and their employees and officers.

16. Defendants were tasked with the implementation of the PPP and were also responsible for
issuing guidance to assist potential borrowers in successfully completing and submitting loan applications.

17. Defendants were also in charge of deciding when the application process would open, and
to whom it would be available. Pursuant to this, Defendants scheduled two separate application periods for
the PPP loans.

18. The first application period began on Friday, April 3, 2020. This application period was
specifically designated for businesses with up to 500 W-2 employees.

19. The second application period began one week later, Friday, April 10, 2020. This
application period was designated for Non-employer Businesses. These individuals and entities were
prevented from submitting PPP loan applications or otherwise accessing the allocated funds before Friday,

April 10, 2020. In addition, the guidance for these loan applications was not released until late in the day
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on Tuesday, April 14, 2020 -- practically not allowing the Non-employer Businesses to apply until

Wednesday, April 15, 2020."

20. Defendants did not provide any explanation or policy reasoning to justify the separate

application periods.

21. On or about April 16, 2020, Defendant SBA announced on its website that it is “unable to

accept new applications for the Paycheck Protection Program ;‘PPP” based on available appropriations

funding. Similarly, we are unable to enroll new PPP lenders at this time.”3 The general consensus on this
announcement is that the PPP funds had been exhausted, and there was no more money available to fund
PPP loans for any individual or entity.

22. The first wave of applicants, businesses with payroll employees, was given a 14- day
window of opportunity to apply for the PPP loans before the funds were exhausted. In contrast, the second
group, Non-employer Businesses, only had a oné-day window to apply before the
funds were exhausted.

B. Defendants knew that discriminating against Non-employer Businesses would

4
disproportionately harm businesses owned by minorities and women.

24. 9.9 million firms in the United States were owned by women, with 89.5% of those being

5
Non-employer firms.

2 https://home.treasury.gov/system/files/136/Interim-Final-Rule-Additional-Eligibility-Criteria-and-Requirements- for-Certain-Pledges-of-
Loans.pdf

https://www.sba.gov/page/coronavirus-covid-19-small-business-guidance-loan-resources (accessed as of 4/16/2020)
https://www.sba.gov/sites/default/files/advocacy/Non-employer-Fact-Sheet.pdf;

https://www.mbda.gov/sites/mbda.gov/files/migrated/files-attachments/SBO_Facts_BOB.pdf;
https://www.mbda.gov/sitcs/mbda.gov/files/migrated/filcs-attachments/Black%20 Women%20Entrepreneurs.pdf

https://www.census.gov/newsroom/press-relcases/2015/cb1 §-209.html
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25. Approximately 79% of all white-owned businesses and 96% of black-owned businesses

are Non-employer, respectively. “Non-employer businesses. Play a larger role amongst black-owned

. . . 6
businesses than they do amongst white-owned businesses.

26. It has been widely reported by many congressional leaders that this very discrimination has

occurred in the implementation of the PPP.

B. Facts Specific to Plaintiff NOLC, INC.

217. Plaintiff NOLC (“Plaintiff NOLC” or “the business”) is a Non-Profit Corporation, organized
on February 27, 2020 under the laws of the state of Texas. Plaintiff NOLC is operated by Bruce Carter (“Mr.
Carter”) who is an individual residing in Dallas, Texas.

28. NOLC has not filed a tax return.

29. Plaintiff NOLC is a Non-Profit Organization that is a Social Welfare Organization that
addresses Civil Rights by tackling systemic, economic, judicial, and political oppression.

30. Plaintiff NOLC business model is year-round.

31. All of the business activities that Plaintiff NOLC planned to host have either been cancelled
or indefinitely postponed due to the COVID-19 pandemic and social distancing policies enacted by state
and local and federal governments. Plaintiff NOLC’s only current source of revenue is its potential donations

online, which are inadequate for operations.

32. Plaintiff NOLC applied for a PPP loan through Simmons Bank on April 4, 2020. Plaintiff
NOLC had and continues to have an ongoing banking relationship with Simmons Bank. Plaintiff NOLC
applied for the relief funds under Simmons Bank’s PPP application process.

33. At the time Plaintiff NOLC applied, the PPP application required the applicant to upload
its payroll records. Plaintiff NOLC does not have any employees, and thus there were no payroll records to

submit. Plaintiff NOLC completed the application without submitting any payroll records. On April 4,2020,

6 Bruce Carter, Entering Entrepreneurship: Racial Disparities in the Pathways into Business Ownership, October 2019
(https://socialequity.duke.edwwp- content/uploads/2019/10/Entering-Entrepreneurship.pdf); citing US Census 2012 Survey of Business
Owners (https://www.census.gov/library/publications/2012/ecan/2012-sbo.html)
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Plaintiff NOLC received acknowledgement that its application had been received.

34. On April 16, 2020, Plaintiff NOLC received additional correspondence from Simmons
Bank stating that the funds had been exhausted.

35. On April 23, 2020, Plaintiff NOLC received a telephone call from Carole Davis, Senior Vice
President of Simmons Bank indicating that Simmons Bank Management had approved the processing of the loan with
a required letter from SBA. NOLC spoke with Derenda Fisher at SBA and she stated she could not provide a letter,
however if Plaintiff had paid invoices or had contracts, that was sufficient as to conducting business. Carter emailed
both Derenda Fisher and Carole Davis on April 29, 2020 (See Exhibit 5, attached hereto and incorporated by
reference herein for all intended purposes.)

36. On May 12, 2020 Lori S. Baldock, President of Simmons Bank, Fort Worth, Texas Market
informed the NOLC that Simmons Bank was unable to approve the Applicant’s request for a PPP Loan. As
of the date of the filing of this Complaint, Plaintiff NOLC has not received any funding under the
C.A.R.E.S. ACT.

37. Facts Specific to Plaintiff Bruce C. Carter

38. Plaintiff Bruce C. Carter (“Plaintiff Carter”) is an individual currently residing in Dallas,

Texas.

39. Since 2000, Plaintiff Carter has owned and operated small businesses in the following
industries, Real Estate Development, Logistics and Educational Services. Plaintiff Carter operates his
business out of commercial offices in Dallas, Texas and Washington, D.C.

40. On March 31, 2020 Plaintiff Carter had filed for the EIDL Emergency Grants requesting
$10,000.00 for each application. Applications were filed for the following businesses, NOLC, Inc., Bruce
C. Carter and Value of A Life. On May 4, 2020 Plaintiff made another EIDL Grant application for his
business, Opportunity Centers of America and all applications were denied or not funded.

4]1. Plaintiff Carter’s businesses requires regular face-to-face meetings with both current and

potential clients. Plaintiff Carter is often required to travel to clients’ homes or businesses to meet with them.
9



Case 4:20-cv-00294-GKF-JFJ Document 1 Filed in USDC ND/OK on 06/19/20 Page 10 of 27






















































