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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
EASTERN DIVISION

CHARLES TASHJIAN, on behalf of himself
and all others similarly situated,
CIVIL ACTION

Plaintiff, NO.

V.

CVS PHARMACY, INC.; CVS HEALTH
CORPORATION; and
CVS CAREMARK INC.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

CVS PHARMACY, INC., CVS HEALTH CORPORATION, AND
CVS CAREMARK, INC’S NOTICE OF REMOVAL

Defendants CVS Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc.,
(collectively, “CVS”) hereby remove this action from the Superior Court of the Commonwealth
of Massachusetts, Suffolk County, to the Eastern Division of the United States District Court for
the District of Massachusetts in accordance with 28 U.S.C. 8§88 1332, 1441, 1446, 1453, and other
applicable law. This Court has jurisdiction over this action under 28 U.S.C. 81332(d)(2). As
grounds for removal, CVS respectfully shows this Court the following:

l. BACKGROUND

1. On April 26, 2019, Plaintiff Charles Tashjian filed a First Amended Complaint and

Demand for Jury Trial (the “Complaint”) against CVS in the Superior Court of Suffolk County,

Case No. SUCV2019-0655-BLS1 (the “State Court Action™).
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2. As required by 28 U.S.C. § 1446(a), true and correct copies of all process,
pleadings, and orders served upon CVS in the State Court Action as of the date of this filing are
attached hereto as Exhibit A.!

3. Plaintiff alleges that he and the putative class have been harmed in connection with
a CVS mailing program, in which CVS sends letters to patients’ physicians. Plaintiff’s six-count
complaint asserts claims for: (i) negligence; (ii) breach of fiduciary duty of confidentiality; (iii)
breach of privacy/appropriation of Plaintiff’s name and/or likeness; (iv) tortious misappropriation
of private and personal information; (v) violation of Massachusetts General Law chapter 93A,
section 2 (unfair practices); and (vi) declaratory judgment. The Complaint seeks damages,
disgorgement of profits, attorneys’ fees, costs, and declaratory judgment.

4. As stated in the Complaint, Plaintiff seeks to represent a class of individuals defined
as, “All customers of CVS on whose behalf CVS sent a Request to Close Potential Gap in Therapy
letter.” (the “Putative Class”) (Compl. ] 69).

5. As set forth in more detail below, this Court has original jurisdiction over Plaintiff’s
claims against CVS under the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d).

6. Removal to this Court is proper under 28 U.S.C. § 1441(a), 28 U.S.C. § 101, and
Local Rule 40.1(c)(1) because the United States District Court for the District of Massachusetts,
Eastern Division, is the federal judicial district and division embracing the Massachusetts Superior

Court for Suffolk County, where the State Court Action was filed.?

! Pursuant to Local Rule 81.1, copies of the state court proceedings will also be provided in paper
format and by a disk containing the state court records in PDF format.

2 Plaintiff pleads that he resides in Uxbridge, Massachusetts, which is located in Worcester County.
(Compl. 112). CVS would be amenable to personal jurisdiction in Worcester County, so it is
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7. Plaintiff served CVS Health Corporation on May 6, 2019.2 Plaintiff served CVS
Pharmacy on May 7, 2019. Accordingly, CVS’s deadline to file this Notice of Removal (“Notice”)
is June 6, 2019, which is thirty days after May 7, 2019. See 28 U.S.C. § 1446(b)(1). This Notice,
filed on May 23, 2019, is therefore timely filed in compliance with § 1446(b)(1).

8. In accordance with 28 U.S.C. § 1446(d), CVS has filed this Notice with this Court,
will serve a copy of this Notice upon counsel for all parties, and will file a copy in the Superior
Court of Suffolk County, along with a Notice of Filing of Notice of Removal. A copy of the Notice
of Filing of Notice of Removal is attached hereto as Exhibit B.

9. By removing this action, CVS does not waive, but expressly preserves, any
defenses with respect to the underlying state court action.

1. THIS COURT HAS ORIGINAL JURISDICTION OVER THE CLAIMS IN THE
STATE COURT ACTION UNDER CAFA

10. The Class Action Fairness Act (“CAFA”) grants federal courts diversity
jurisdiction over putative class actions that meet certain diversity and amount in controversy
requirements. See 28 U.S.C. 8 1332(d). Because, as shown below, those requirements are satisfied

in this case, the State Court Action may be removed to this Court.

“deemed to reside” in Worcester County for venue purposes. See 28 U.S.C. § 1391(c)(2).
Accordingly, this matter “shall be assigned” to the Central Division because all parties “reside” in
that division. See D. Mass. L. R. 40.1(d)(1)(A). CVS intends to file a motion to transfer this action
to the Central Division shortly after removal.

% Plaintiff’s counsel purported to serve CVS Caremark Inc. on May 6, 2018, but CVS Caremark
Inc. is not a corporate entity.
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A. The State Court Action is A Class Action and the Number of Proposed Class
Members Is Not Less Than 100.

11. Plaintiff satisfies CAFA’s requirement that the number of proposed class members
exceeds 100 persons. Plaintiff purports to bring this case as a class action, as defined by CAFA
(28 U.S.C. 8 1332(d)(1)(B)), on behalf of a class consisting of “All customers of CVS on whose
behalf CVS sent a Request to Close Potential Gap in Therapy letter.” (Compl. { 68).

12. CVS sent “Request to Close Potential Gap in Therapy” letters to physicians on
behalf of at least 500 individuals. See Exhibit C, Declaration of Callie Payne.

13.  Accordingly, the requirement that the number of proposed class members is not
less than 100 is satisfied.

B. The State Court Action Satisfies the CAFA Minimum Diversity Requirement.

14.  The State Court Action satisfies the CAFA diversity requirement because at least
one named plaintiff or absent class member is a citizen of a different state than at least one
defendant. See 28 U.S.C. § 1332(d)(2)(a).

15. CVS Pharmacy, Inc., is a Rhode Island corporation with its principal place of
business in Rhode Island. See 28 U.S.C. 1332(c)(1) (citizenship of corporations); see also Exhibit
C.

16. CVS Health Corporation is a Delaware corporation with its principal place of
business in Rhode Island. See id.

17.  Plaintiff is a citizen of Massachusetts.*

4 Plaintiff alleges that he is a “resident of Uxbridge, Massachusetts.” (Compl. 1 12). Plaintiff also
alleges that he has filled prescriptions at the same Massachusetts CVS location for “the last 10
years.” (Id. at 20). Citizenship is equated with domicile, which requires “physical presence in a
place and the intent to make that place one’s home.” Valentin v. Hosp. Bella Vista, 254 F.3d 358,
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18.  Because Plaintiff is a citizen of a state other than Delaware or Rhode Island, CVS’s
states of citizenship, the CAFA diversity requirement is satisfied. See 28 U.S.C. § 1332(d)(2)(a).

19. None of the mandatory or permissive exceptions in CAFA jurisdiction apply.
Those exceptions apply only if (in relevant part) at least one defendant is a citizen of the state
where the action was originally filed. See 28 U.S.C. 8§88 1332(d)(3), (d)(4)(A)(i)(11)(cc). CVS
Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc.® are the only defendants named
in the Complaint, and none of those Defendants is a citizen of Massachusetts, the state where the
action was originally filed. Moreover, the burden of proving this exception falls on the Plaintiff.

C. The State Court Action Satisfies the CAFA Amount in Controversy
Requirement.

20.  The amount in controversy in this case, exclusive of interests and costs, exceeds
the $5,000,000 jurisdictional requirement of CAFA. See 28 U.S.C. § 1332(d)(2).

21. Notably, 28 U.S.C. § 1446(a) tracks the general pleading requirement stated
in Rule 8(a) of the Federal Rules of Civil Procedure. Thus, “a defendant’s notice of removal need
include only a plausible allegation that the amount in controversy exceeds the jurisdictional
threshold.” Dart Cherokee Basin Operating Co. v. Owens, 547 U.S. 81, 554 (2014). Evidence
establishing the amount is required by § 1446(c)(2)(B) only when the plaintiff contests, or the

court questions, the defendant’s allegations. Id. at 554.

366 (1st Cir. 2001). Because Plaintiff has shown residence and an intention to remain in
Massachusetts, by virtue of living there for the past ten years, he is a citizen of Massachusetts.

> CVS Caremark Inc. is not a corporate entity and, accordingly, does not have a state of
incorporation or principal place of business.
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22.  While CVS disputes that Plaintiff is entitled to bring this action, denies liability,
and contends that Plaintiff can ultimately recover nothing under the claims in the Complaint,
Plaintiff’s allegations and the relief sought determine the amount in controversy for purposes of
removal. See Spielman v. Genzyme Corp., 251 F.3d 1, 5 (1st Cir. 2001) (“Courts determine
whether a party has met the amount-in-controversy requirement by looking to the circumstances
at the time the complaint is filed . . . jurisdiction is [not] ousted because of the eventual inability
of plaintiff to recover an amount adequate to give the court jurisdiction.”) (internal quotations and
citations omitted); see also Pretka v. Kolter City Plaza Il, Inc., 608 F.3d 744, 751 (11th Cir. 2010)
(“[T]he plaintiffs’ likelihood of success on the merits is largely irrelevant to the court’s jurisdiction
because the pertinent question is what is in controversy in the case, not how much the plaintiffs
are ultimately likely to recover.”); Brill v. Countrywide Home Loans, Inc., 427 F.3d 446, 448 (7th
Cir. 2005) (“The question is not what damages the plaintiff will recover, but what amount is “in
controversy’ between the parties. That the plaintiff may fail in its proof, and the judgment be less
than the threshold (indeed, a good chance that the plaintiff will fail and the judgment will be zero)
does not prevent removal.”).

23. For purposes of determining the amount in controversy under CAFA, the claims of
putative class members are aggregated. 28 U.S.C. § 1332(d)(6). Here, Plaintiff seeks recovery on
behalf of “[a]ll customers of CVS on whose behalf CVS sent a Request to Close Potential Gap in
Therapy letter.” (Compl. § 68). This putative class consists of over 500 individuals. See Exhibit
C.

24.  While Plaintiff does not specify the exact amount of compensatory and punitive

damages he seeks to recover on behalf of the proposed class, Plaintiff alleges that CVS is liable
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for Plaintiff’s and the Class’ damages, costs, and attorneys’ fees. (See Complaint Prayers for
Relief). Plaintiff alleges that individual damages “exceed twenty-five thousand dollars ($25,000).”
(Compl. § 17). Plaintiff further requests the court award “multiple damages” for violations of
M.G.L c. 93A, which suggests the actual amount of damages Plaintiff seeks on behalf of himself
exceeds $75,000. (Compl. 1 167); see M.G.L. c. 93A, § 9 (permissible recovery includes double
or treble damages). Simple calculation of the amount in controversy for the claims of putative
class members may be performed by multiplying Plaintiff’s alleged amount in controversy by a
plausible number of class members. See, e.g., Romulus v. CVS Pharmacy, Inc., 770 F.3d 67, 81-
82, n.14 (1st Cir. 2014) (reversing district court remand of an action where defendant demonstrated
a reasonable probability that the amount in controversy exceeded $5,000,000 by applying a
“reasonable amount of intelligence” to plaintiffs’ complaint through multiplication of the number
of unpaid meal breaks by the relevant wage rate); see also Hartis v. Chicago Title Ins. Co., 694
F.3d 935, 945-46 (8th Cir. 2012) (concluding that the amount in controversy exceeded CAFA’s
$5,000,000 requirement by multiplying the average alleged transaction fee by the number of
transactions at issue); S. Fla. Wellness, Inc. v. Allstate Ins. Co., 745 F.3d 1312, 1317 (11th Cir.
2014) (“Estimating the amount in controversy is not nuclear science; it does not demand decimal-
point precision.”).

25. Plaintiff purports to represent a class consisting of at least 500 people. See Compl.

1 68; Exhibit C. A claim of $25,000 multiplied by 500 class members amounts to $12,500,000 in
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controversy; because the purported class consists of over 500 people, the $5,000,000 amount-in-
controversy threshold is easily met.®

26.  That Plaintiff is seeking multiple damages on behalf of the proposed class and
attorneys’ fees (see Compl. | 167) even further pushes the amount in controversy beyond the
$5,000,000 CAFA threshold.

I11.  CONCLUSION

217, In conclusion, CV'S submits that CAFA applies to this action because: (i) Plaintiff
commenced this action after CAFA’s effective date; (ii) Plaintiff alleges a class of not less than
500 proposed class members; (iii) at least one member of the proposed class is a citizen of a state
different from CVS’s state of incorporation and principal place of business; (iv) the aggregate
amount placed in controversy by Plaintiff’s Complaint exceeds $5,000,000, exclusive of interest
and costs; and (v) the procedural requirements for removal under 28 U.S.C. § 1446 are met. For
these reasons, CVS respectfully requests that this Court assume full jurisdiction over this action as
provided by law.

28. CVS intends no admission of liability by this Notice and expressly reserves all
defenses, motions, and pleas, including without limitation objections to the sufficiency of

Plaintiff’s pleadings and to the proprietary of class certification.

® Plaintiff alleges that CVS sent his physician two separate letters, both giving rise to the claims
alleged in the Complaint. (Compl. 1 21-47). Construing Plaintiff’s allegations of over $25,000
in damages for two letters to mean that the damages per letter exceed $12,500, the CAFA amount-
in-controversy requirement is still met. On this interpretation of the damages allegations, if only
one letter was sent on behalf of 500 individuals, the correct estimate of the total amount-in-
controversy would be 500 multiplied by $12,500, which is $6,250,000 and surpasses the
$5,000,000 CAFA amount-in-controversy requirement.
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WHEREFORE, CVS hereby removes this action to this Court for further proceedings

according to law.
Respectfully submitted this 23" day of May, 2019.

/s/ Joshua N. Ruby

T. Christopher Donnelly (BBO #129930)
tcd@dcglaw.com

Joshua N. Ruby (BBO #679113)
jnr@dcglaw.com

DONNELLY, CONROY & GELHAAR, LLP
260 Franklin St., Suite 1600

Boston, MA 02110

Tel.: (617) 720-2880

Fax.: (617) 720-3554

Counsel for Defendants CVS Pharmacy, Inc., CVS
Health Corporation, and CVS Caremark, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this day | filed a true and correct copy of the within and foregoing
with the Clerk of Court using the Court’s CM/ECF system. | further certify that | have this day

served a true and correct copy of the same via United States First Class Mail, postage prepaid, and

properly addressed as follows:

Robert E. Mazow

Michael C. Forrest

Forrest, LaMothe, Mazow, McCullough,
Yasi & Yasi, P.C.

2 Salem Green, Suite 2

Salem, Massachusetts 01970

(617) 231-7829

Attorneys for Plaintiff

On this 23" day of May, 2019.

[s/ Joshua N. Ruby
Joshua N. Ruby

10
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EXHIBIT A
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Commonwealth of Massachusetts

TRIAL COURT OF THE COMMONWEALTH
SUPERIOR COURT DEPARTMENT
CIVIL DOCKET NO. sUucv-.2019-0655-BLS1

SUFFOLK, 55S.

CHARLES TASHJIAN, on
behalf of himself  PLAINTIFF(S), )
RECEIVED.

and all others similarly situated

MAY 1.3 2019
%cvs PHARMACY, INC. ; DEFENDANT(S) -
CVS "CORPORATION; and LEGAL
~ CVS CAREMARK, INC. UMMONS : DEPARTMENT
THIS SUMMONS IS DIRECTED TO _cvS PHARMACY, INC . (Defendant’s name) -

You are heing sued. The Plaintiff(s) named above has started a lawsuit against you. A copy af the
Plaintiff's Complaint filed against you is attached to this summons-and the original complaint has been
filedinthegy ffolk Superiezr Court. YOU MUST ACT PROMPTLY TO PROTECT YOUR RIGHTS.

You must respond to this lawsuit in writing within 20 days. If you do not réspond, the court may decide
the case against you and award the Plaintiff everything asked for in the complaint. You will also lose’the
opportunity to tell your side’of the story. You must respond to this lawsuit in writing even if you expect
to resolve this matter with the Plaintiff. if you need more time to respond, you may request an:
extension of time in writing from the Court.

" How to Respond. To respond to this lawsuit, .yoﬁ must file a written response with the court and mail a
copy to the Plaintiff's Attorney (or the Plaintiff, if unrepresented). You can do this by: T
Filing your sxgned original respaonse ‘with the Clerk's Office for Civil Business, Suffolk Court,

3 Pemberto&d BFmail or in person, AND Superior .

Delivering &r maﬂmg a copy of your response to the P!amtlf"s Attorney/Plaxr‘tlff a2t the followmg

address: _2_Salem Green, -Suite—2,—Salem, MA 01970

What to include in your response. An “Answer” is one type of response to a Complaint. Your Answer
must state whether you agree or disagree with the fact(s) alleged in each paragraph of the Com plaint.
some defenses, called affirmative defenses, must be stated in your Answer or you hiay'lose your right to
use them in court. If you have any claims against the Plaintiff (referred to as counterclaims) that are |
based on'the same facts or transaction described in the Complaint, then you must include those claims
in your Answer. Otherwise, you may lose your right to sue the Plaintiff about anything related to this
Iawsult If you want to have your case heard by a jury, you must specifically request a jury trial in your
Answer or in a written demand for a jury trial that you must send to the other side and file with the '
court no more than 10 days after sending your Answer. You can also respond to a Complaint by filing a
“\otion to Dismiss,” if you believe that the complaint is legally invalid or legally insufficient. A Motion
to Dismiss must be based on one of the legal deﬁcienciés or reasons listed under Mass. R. Civ. P. 12. If
you are filing a Motion to Dismiss, you must also comply with the filing procedures for “Civil Motions”
described in the rules of the Court in which the complaint was filed, available at
www.mass.gov.courts/case-legal-res/rules of court.

5‘7//‘? 0 # Seffo

LDwn Pord~

oy,
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e —— T I | D(}CKET SUKQ_BER B :'_ T Q
- - rial Court of Massac s
CIVIL ACTION COVER SHEET | husett
Ir The Superior Court
- | — e ——— M«MM.\
PLAINTIFFISE  oMARE ES TASHJAN, on behalf of himself and all COUNTY
A— others similarly situated Suffolk
DEFENDANT{S): CVS PHARMACY, iNC
CVS HEALTH CORPORATION: and
ATIGRNEY: Robert E. Mazow, Esgq. . CVS CAREMARK, INC.
ADDRESS: Forrest, LaMothe, Mazow, McCullough, Yasi & Yasi ADDRESS:
2 Salem Green, Suite 2 CVS Pharmacy, Inc.: Registered Agent: 155 Federal Street, Sujte 700, Boston, MA
B Salem, MA 01970 £VS Heatth Corporation: One CVS Drive, Woonsocket, R 02885
BBO: #567507 , CVS Caremark, Inc.. One CVS Drive, Woonsocket, Rl 02895
TYPE OF ACTION AND TRACK DESIGNATION {see reverse side)
CODE NO, . TYPE OF ACTION {specify) TRACK HAS A JURY CLAIM BEEN MADE?
A99 Othe Contract/Business Action F YES [Ino

*i "Other” please describe: Putative class action against Defendants for viclation of privacy laws and unfair business practices.

STATEMENT OF DAMAGES PURSUANT TO G.L. ¢. 212, § 3A

The foliowing is a full, itemized and detailed statement of the facts on which the undersigned plaintiff or plaintiff counsel refiss to determine money damages. For
this form, disregard double or treble damage claims; indicate single damages only.

JORTCLAIMS
{attach additional sheels as necessary)

A. Documented medical expenses o dgate:
1. Total hospital expenses ...
2. Tolal doctor expenses -
3. Total chiroprachic 8Xpenses ... o
4. Total physical therapy expenses
5. Total other expenses {destribe below)

B. Documented kost wages and compensation o date ..
C. Documented properly damages to dated ... -

D. Reasonably anticipated future medical azxz hcspﬁnl expanses
E. Reasonably anticipaled oSt Wages ..o
F. Other documented items of damages {desaribe Delow] ..o

G. Briefly describe plaintitf's injury, including the nalure and extent of injury:

TOTAL [AF}S
CONTRACT CLAIMS
{attach addiional sheels as necessary)
Provide a detailed description of claims{s): $1.000.000.00
Putative Class action arising out of Defendants’ unfair and deceptive prescription marketing pran, TOTAL:§ = 5""7=r=~"

e

Signature of Atiomey!?ro Se Plaintiff. X ,«(,,«t(m‘, { - f,

CERTIFICATION PURSUANT TO SJC RULE 1:18
{ heseby certify that | have complied with requirements of Rule 5 of the Supreme Judiciad Court Uniform Rules on Dispute Resolution (SJC
Rule 1:18) requiring that | provide my clients with information about court-connacted dispute resolution services and discuss with them the

acvannges and disadvantages of the various methods of dispute resolmmn /
L Date: 02/25119

T ——

.Sngnature of Attorney of Record: X
L .
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. , SUPERIOR COURT
DEPARTMENT OF THE TRIAL COURT
CA. NO. SUCV2019-0655-BLS]1

CHARLES TASHI IAN, on behalf of
himself and all others similarly situated,

Plamtiff,
V.
CVS PHARMACY, INC.; CVS HEALTH

CORPORATION; and CVS CAREMARK
INC.;

Defendants.

PLAINTIFF'S FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL

Plaintiff, Charles Tashjian (“Tashjian” or “Plaintiff”) alleges the following facts upon
personal knowledge as to himself and his own acts, and upon information and belief as to all other
matters.

Preliminary Statement

Plaintiff brings this action to obtain monetary, and other appropriate relief, for himself and
Members of the Class (defined below) as a result of the unlawful practices of Defendants, CVS
Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc, (collectively “CVS” or
“Defendants™).

CVS is in the business of, among other things, selling prescription medicine to customers across
the country, mcluding in Massachusetts. In doing so, CVS engaged in a scheme to solicit
prescriptions from customers” physicians (“Prescribers” of “Physicians”) which CVS could then

sell to customers.




)
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As part of its scheme, CVS falsely represented to Prescribers that, among other things, CVS had
speken with its customers, and that its customers expressly requested that CVS contact the
Prescribers to obtain certain prescription medications.

CVS’s scheme was perpetrated even though CVS knew that CVS’s pharmacists had not, spoken
to the customers about contacting the Prescribers and that the customers had not requested that
CVS contact the Prescribers.

As part of CVS’s scheme, CVS never notified the Prescribers or the Patient that CVS was being
compensated for sending the letters, nor did the scheme notify the medical provider that CVS had
not spoken with the consumer and that the consumer did not request that the CVS send the letters.
CVS’s scheme violated the privacy rights and other common law rights of Plaintiff and the Class
and CVS musappropriated, for their own commercial purpose and without consumer consent or
other authorization, the confidential and personal consumer medical prescription information
which had been entrusted by customers to CVS,

Upon information and belief, as part of CVS's Scheme, CVS appears to have also disclosed
confidential patient information about its customers to unauthorized third-parties who provided
direct marketing services to CVS,

CVS’s scheme was not disclosed to Prescribers (or customers) and instead said scheme was
pempetrated under the guise of administerin ¢ a drug compliance program, which prévided a cloak
of legitimacy, when in fact, the scheme was simply a direct mail marketin g and advertising scheme
designed to increase sales of statin prescriptions and other medications,

CVS's scheme resulted in damages to Plaintiff and other similarly situated individuals.

[t
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CVS’s scheme caused false statements (purportedly statements of the consumer) to enter
Customers” medical file which, among other things, dangerously suggested that the customers
sought medical treatment that they did not seek.

Further, CVS’s scheme resulted in it reaping significant financial benefit by selling prescription
medicine that would otherwise not have been fulfilled. Finally, CVS’s scheme resulted in it
receiving financially benefi cially advertising support.

Plaintiff, Charles Tashjian is a resident of Uxbridge, Massachusetts.

Defendants, CVS Pharmacy Inc. is a corporation formed under the laws of Rhode Island and
maintains a principle place of business at One CVS Dnve, Woonsocket, RI 02895, and a registered
agent at 155 Federal Street, Suite 700, Boston, MA.

Defendants, CVS Health Corporation is a corporation formed under the laws of Delaware and
maintains a principle place of business at One CVS Drive, Woonsocket, RT 02895.

Defendants, CVS Caremark, Inc. is a corporation formed under the laws of Delaware and
maintains a principle place of business at One CVS Dnve, Woonsocket, RI 02895,

Jurisdietion and Venue

This Court has personal jurisdiction over Defendants pursuant to M.G.L. ¢. 2234, § 3, because,
inter alia, Plaintiff’s claims arise out of Defendants” regular transaction of business throu ghout the
Commonwealth of Massachusetts, including in Suffolk County.

This Court has jurisdiction over the claims contained herein as they relate to Plaintiff and the other
similarly situated individuals because the claims for damages for Plaintiff and all other similarly

situated individuals exceed twenty-five thousand dollars (325.000.00).

(]
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I8. Venue in this matter is proper as CVS Pharmacy, Inc. maintains a registered agent located in
Suffolk County, Massachusetts, Venue in this matter is further proper as CVS Health Corporation,
and CVS Caremark, Inc. are corporations operating in the Commonwealth.

Factual Allesations

19. Plaintiff repeats and re-alleges the allegations set forth above.
20. Plaintiff has utilized CVS Pharmacy (Store #1852) (“CVS Pharmacy™) located at 67D Main St.,
Medway, MA for his prescription fulfillment services for approximately the last 10 years.

21.In June of 2018, CVS Pharmacy sent the document, attached hereto as Exhibit A, to Plaintiff's

medical provider, Dr. Fouad Aoude (“Letter i 1),

22. Lenter # 1 stated that CVS Pharmacy spoke with Plaintiff about diabetes care,

23. Letter #1 falsely stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

24. Lenter #1 stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on behalf of
Plaintiff to determine if it is appropriate to start a statin therapy.

25. Lener %1 falsely stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Acude on
behalf of Plaintiff to determine if it 1s appropriate to start a statin therapy.

26. Plaintiff does not have diabetes.

27. Plaintiff never spoke with any employee, agent or servant of CVS Pharmacy about diabetes care.

28. Plaintiff did not ask any employee, agent or servant of CVS Pharmacy to contact his medical
provider regarding statin therapy.

29. Letter + | was intended by CVS to serve as marketing material.

30. Letter # 1 was intended by CVS to induce Plaintiff s medical provider into writing Plaintiff a
prescription for statin which CVS could fulfill 1o their financial advantage.

31 Letter = 1 1s now part of Plaintiff's medical file.

32. The statin manufacturer provided marketing assistance to CVS Pharmacy.

-
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33. CVS received financial assistance in sending its Letser  J to Plaintiff’s medical provider.

34 As aresult of sending letters, like Letier #1, CVS received financial benefit and profit.

35. In November of 2018, cvSs Pharmacy sent the document, attached hereto as Exhibit B, to
Plaintiff"s medical provider, Dr. Fouad Aoude (“Lerter 527,

36. Letter #2 stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

37 Letter#2 falsely stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

38 Letter #2 stated that Plaintiff fequested that CVS Pharmacy reach out to Dr. Aoude on behalf of
Plaintiff to determine if it is appropniate to start a statin therapy.

39. Letter #2 falsely stated that Plaintiff requested that CVS Pharmacy reach out to Dr, Aoude on
behalf of Plaintiff to determine if jt 1s appropriate to start a statin therapy.

40. Lerter #2 was intended by CVS as marketing material.

41. Letter #2 was intended by CVS to induce Plaintiff’s medical provider into writing Plaintiff a
prescription for statin which the CVS could fulfill to its financial advantage.

42. CVS used Plaintiff’s name for financial gain without his permission or consent,

43. Letter #2 is now part of Plaintiff s medical file,

44. The statin manufacturer provided marketing assistance to CVS Pharmacy.

45. CVS received financial assistance in sending Lerrer #2 to Plaintiff’s medical provider.

46. As a result of sending letters, like Lerter #2, CVS received financial benefit and profit,

47. CVS used Plaintiff's name in Zerer #1 and Lerter #2 as part of its attempt to increase CVS’s
profits,

48. CVS did not request to use Plaintiff’s name prior to using 1t C'VS knew he would reject the request.

49. CVS used Plaintiff's name despite his lack of permission because CVS wanted 10 profit from their

marketing scheme.
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30.CVS routinely engages in the scheme outlined above, ,

51 CVS used Plaintiff’s name for financial gain without his permission or consent.

32. CVS misappropriated Plantiff’s name for financial £ain as part of their marketing plan,

53. CVS is a covered entity for the purposes of the Health Insurance Portability and Accountability
Act of 1996 (HIPAA),

54. CVS has vast stores of personal and private consumer medical prescription information.

35. CVS reviewed personal and private consumer information to determine on which customers behalf
CVS would target their marketin g materials.

56. CVS provided prescription fulfillment services to the Plaintiff.

37.CVS owed a fiduciary duty to Plaintiff

58. CVS breached its fiduciary duty to Plaintiff by sending false information to Plaintiff’s medical
provider.

59. CVS breached its fiduciary duty to Plaintiff by failing to disclose to Plaintiff’s medical provider
that CVS was receiving financial support for sending the letter to Plaintiff's medical provider.

60. CVS breached its fiduciary duty and caused Plaintiff harm in the form of increased risk of receiving
medical treatment based upon the false statement CVS caused to be placed in Plaintiff’s medical
records.

61. At all relevant ¢ mes, CVS was engaged in trade or commercge,

62. Plaintiff alleges that the acts and omissions described herein were unfair and/or deceptive.

63. Plaintiff alleges that the acts and omissions described herein were committed willfully and/or
knowingly,

64. On February 25, 2019, Plaintiff served the Defendant with a class-wide consumer protection act

demand letter.
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65. On April §, 2019, CVS respended to Plaintiff's class-wide consumer protection act demand letter.
66. CVS’s response to Plaintiff's class-wide consumer protection act demand letter was unreasonable.

Class Alleeations

67. Plaintiff repeats and re-alleges the allegations set forth above,
68. Plaintiff brings this action pursuant to Mass. R. Civ. P. 23 and M.GL. ¢ 93A on behalf of himself
and a class consisting of:

All customers of CVS on whose behal f CVS sent a Request to Close Poten tial Gap in
Therapy letter.

69. All of the persons or entities described in the preceding paragraph are referred to herein as the
“Class” or “Members”. Plaintiff reserves his right to amend the definition.

70. This action is properly maintainable as a class action.

71. The Members of the Class are so numerous that joinder of all Members would be impracticable.

72. Plaintiff's claims are typical of the claims of other Members of the Class, as all Members of the

Class have been similarly affected by CVS’s unlawful acts and omissions,

P}

3. Plaintiff will fairly and adequately protect the interests of the Class and is represented by counsel
experienced in complex class action | itigation.
74. Common questions of law and fact exist and predominate over any questions of law or fact which
may affect only individual Class Members. Common questions of law and fact include:
A. Whether the acts and omissions of CVS constituted violations of MGL. ¢ 214, § 3A andfor
M.GL ¢ 93A;
B. Whether the acts and omissions of CVS were unfair and/or deceptive;

. Whether the acts and omissions of C VS were committed will fully and/or knowingly:
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D. Whether the acts and omissions of CVS constituted: (1) Negligence; (2) Breach of the
Fiduciary Duty of Confidentiality; (3) Breach of Privacy: and/or (4) Tortious
Misappropriate of Private and Personal Information;

E. Whether CVS is liable for the acts and omissions of their employees and agents;

F. What is the applicable statute of limitations on any and all causes of action; and

G. Whether Plaintiff and the Class are entitled to damages, and if so, the proper measure of
damages.

75 A class action will cause an orderly and expeditious administration of the claims of Class

Members.

76. A class action will foster economies of time, effort and expense to ensure uniformity of decisions,
presenting the most efficient manner of adjudicating the claims set forth herein,

COLUNT 1
Negligence

77. Plaintiff repeats and re-alleges the allegations set forth above.

78. CVS had a legal duty to not create and cause false information to enter Plaintiff’s medical file.

79. CVS had a duty to not make false statements to Plaintiff’s medical provider.

80. CVS breached its duty by submitting false information to Plaintiff’s medical provider.

81. CVS's breach of its duty has caused Plantiff harm.

82. CVS had a legal duty to not create and cause false information to enter Class Members® medical
records.

3. CVS had a duty to not make false statements to Class Members” Physicians.

84. C'VS breached its duty by submitiing false information to Class Members® Physicians.

85 Al the aforementioned acts and omissions of CVS were committed negligently.
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6. All of the aforementioned acts and omissions constitute breaches of CVS’s duties under Federal
and/or Massachusetts law.

87. CVS’s breach of its duty has caused Plaintiff and members of the Class harm.

28. CVS had a fiduciary duty to Plaintiff and Class Members.

89. As a direct and proximate cause of CVS’s negligence, false information was sent to Plaintiff’s
medical provider and placed in Plaintiff’s medical record.

90. As a direct and proximate cause of CVS’s negligence, Plaintiff and the Class have suffered
damages, including but not limited to, increased risk of medical risk and medical mistakes.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment

against CVS for its negligence and award damages to adequately compensate Plaintiff and the
Class.

COUNT 11
Breach of Fiduciary Duty of Confidentiality

91. Plaintiff repeats and re-alleges the allegations set forth above.

92. CVS is a medical provider.

93. CVS is a covered entity under the Health Insurance Portability and Accountability Act.

94. CVS provided prescription fulfillment services to the Plaintiff.

95. CVS owed a fiduciary duty to Plaintiff.

96. CVS breached its fiduciary duty to Plaintiff by sending false information to Plaintiff”s physician.

97 CVS breached its fiduciary duty to Plaintiff by failing to disclose to Plaintiff’s physician that CVS
was receiving financial support for sending the letter to Plaintif’s physictan.

98. CVS provided prescription fulfillment services to € fass Members.

99. CVS owed a fiduciary duty to Class Members.
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100.CVS breached its fiduciary duty to Class Members by sending false information to Class
Members’ Physicians.

101.CVS breached its fiduciary duty to Class Members by failing to disclose to Class Members’
Physicians that CVS was receiving financial support for sending the letter to Class Members’
Physicians.

102.CVS’s breach of its fiduciary duty to Plaintiff and Class Members caused Plaintiff and Class
Members harm in the form of increased risk of receiving medical treatment based upon the false
statements the Defendant caused to be placed in Plaintiff’s and Class Members’ medical records.

103.CVS’s breach of its fiduciary duty to Plaintiff and Class Members has caused Plaintiff and Class
Members to suffer harm, including but not limited to financial harm.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment

against CVS for breach of its fiduciary duty and award damages to adequately compensate Plaintiff

and the Class.
COUNT 111
Breach of Privacy — Appropriation of Plaintiff’s Name and/or Likeness
Violation of ML.G.L. c. 214, § 3A

104. Plaintiff repeats and re-alleges the allegations set forth above.

105. Lenrer % 1 was intended as marketing material,

106, Letter %1 was intended to induce Plaintiff's medical provider into writing Plaintiff a prescription
for statin which CVS could fulfill to their financial advantage.

107. Lesrer %2 was intended as marketing material.

108, Letrer %2 was intended to induce Plaintiff’s medical provider into writing Plaintiff a prescription
for statin which the CVS could fulfill to their financial advantage.

109 CVS used Plaintiff’s name for financial gain without his permission or consent.
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110. A third-party provided undisclosed marketing assistance to CVS Pharmacy.

H1.CVS received financial assistance from a third-party in sending Letrer #1 and Letrer #2 to
Plaintiff's medical provider.

112, As a result of sending letters, like Lerter #1 and Lener #2, CVS received financial benefit and
profit,

113. CVS routinely engages in the scheme outlined above.

114.CVS used Plaintiff’s name for financial gain without his permission or consent,

115.CVS misappropriated Plaintiff’s name for financial gain as part of their marketing plan.

116.CVS used Plaintiff>s name in Letter # 1 and Letter #2 as part of its attempt to increase their profits.

H7.CVS used Plaintiff’s name despite his lack of permission because they wanted to profit from their
marketing scheme.

HB.CVS has sent similar Request to Close Potential Gap in Therapy ‘letters to Class Members’
Physicians.

119.CVS has sent similar Request to Close Potential Gap in Therapy letters to Class Members’
Physicians as part of its marketing scheme.

120.CVS has similarly falsely used Class Members® names for financial gain without the Class
Members’ permission or consent.

121. As a direct result of the acts and omissions of CVS, Plaintiff and the Class have been harmed.

122. As a direct result of the acts and omissions of C VS, Plaintiff and the Class have suffered financial
detriment,

123. As a direct result of the acts and omissions of CVS, Plaintiff and the Class have suffered a breach

m their interest in privacy.



Case 1:19-cv-11164-LTS Document 1-1 Filed 05/23/19 Page 15 of 81

124 As a direct result of the acts and omissions of CVS, CVS has profited from the unauthorized use
of Plaintiff’s and Class Members’ names.
WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment
against CVS for breach of privacy via their unlawful appropriation of Plaintiff’s name and/or
likeness and award damages to adequately compensate Plaintiff and the Class,

COUNT IV
Tortious Misappropriation of Private and Personal Information

125. Plaintiff repeats and re-alleges the allegations set forth above.

126. Plaintiff did not authorize CVS’s appropriation of his personal and private information for
commercial purposes as alleged herein.

127. Class Members did not authorize CVS’s appropriation of their personal and private information
for commercial purposes as alleged herein.

128, CVS’s scheme allowed CVS to misappropriate Plaintiff’s and the Class’s personal and confidential
information for substantial financial or other consideration in a manner which violated the
Plaintiff's and the Class’s right of privacy and to be left alone.

129.CVS’s scheme was accomplished intentionally, recklessly or with negligent disregard for
?lainﬁﬁ_" s and the Class’s right of privacy.

130. As a result of CVS’s scheme, Plaintiff and the Class have suffered, or are likely to suffer, damages,
including, infer alia, invasion of their right to privacy, CVS’s financial gain and/or invasion of
another legally protected interest.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter judgment
against CVS for its tortious misappropriation of private and personal information and award

damages to adequately compensate Plaintiff and the Class.
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COUNT VY
VIOLATION OF M.G.L. ¢.93A.§2

131, Plaintiff repeats and re-alleges the allegations set forth above.

132.CVS’s practice of sending Lester #1 and Letter #2 was unfair and/or deceptive,

133.CVS8’s practice of sending Letter # 1 and Letter 2 caused Tashjian damages in the form of false
information being entered into his medical file.

134.CVS’s practice of sending Letfer 1 and Leiter #2 was done willfully and/or knowingly.

135.CVS’s practice of sending Letter # 1 and Letter #2 constitutes a violation of M.G.L. c. 93A.

136.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the identity of the pharmacist purportedly sending the
letters.

137.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the identity of the pharmacist who purportedly counseled
the Class Member.

138.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the date upon which the Class Member purportedly
requested that a CVS pharmacist send such correspondence to the Class Members’ Physicians.

139.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians failed to reveal to the patient that CVS was making a net profit each time it sent the
subject correspondence.

140.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members”
Physicians failed to reveal to the patient that CVS realizes a profit when, as a result of sending the

subject correspondence, an additional prescription is fulfilled at CVS.

bt
i
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141.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members
Physicians, as set forth herein, deprived Class Members of critical information that Class Members
would need to reasonably evaluate any purported recommendations/advice contained in the
Request to Close Potential Gap in Therapy letters.

142 CVS8’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was unfair and/or deceptive.

143.CV8’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, constitutes an unfair and/or deceptive single course of
conduct,

144.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, was done without Class Members® authority.

145. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, was done without Class Members® express written
authority,

146. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done by means of a computerized system which did not utilize the professional
Jjudgment of a pharmacist,

147.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted false, deceptive, and/or misleading advertising.

148. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted an activity in nonconformity with federal, state and municipal laws,

ordinances and/or regulations.
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149. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted a fraudulent and deceptive act in violation of 247 CMR 9.01.

150. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was not undertaken as part of a Collaborative Drug Therapy Management Plan,

151. CVS’s practice of sending Request to Close Potential Gap in Therapy letters was not undertaken
under the supervision of a physician.

152. CVS’s practice of sending Request to Close Potential Gap in Therapy letters did not constitute
counseling to a patient.

153. CVS did not provide Class Members with a copy of the Request to Close Potential Gap in Therapy
letters sent to their respective Prescribers.

154.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done willfully and/or knowingly.

155.CVS’s practice of sending Request to Close Potential Gap in Therapy letter to Class Members’
Physicians constituted a violation of M.G.L. ¢. 93A.

156.CVS’s practice of sending false information/representations to Class Members® Physicians
constituted a violation of M.G.L. c. 93A.

157.CVS’s practice of sending false information to Class Members’ Physicians was unfair and/or
deceptive.

158. CVS’s practice of sending false information to Class Members® Physicians caused Plaintiff and
the Class Members damages in the form of false information being entered into their medical files.

159.CVS’s practice of sending false information to Class Members® Physicians was done wilifully

andior knowingly.

15
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160.CVS’s breach of duty of confidentiality to Plaintiff and the Class Members was unfair and/or
deceptive.

161. CVS's breach of duty of confidentiality to Plaintiff and the Class Members caused Plaintiff and
the Class Members damages in the form of false information being entered into their medical files.

162. CVS’s breach of duty of confidentiality to Plaintiff and the Class Members was done willfully
and/or knowingly.

163. CVS’s breach of duty of confidentiality to Plaintiff and the Class Members constitutes violations
of MMG.L. ¢. 93A.

164. CVS’s use of Plaintiff and the Class Members’ names for financial gain without their permission
or consent was unfair and/or deceptive.

165.CVS’s use of Plaintiff and the Class Members’ names for financial gain without their permission
or consent caused Plaintiff and the Class Members damages in the form of false information being
entered into their medical files.

166. CVS’s use of Plaintiff and the Class Members™ names for financial gain without their permission
or consent was done willfully and/or knowingly.

167. CVS’s use of Plaintiff and the Class Members” names for financial gain without their permission
or consent constituted violations of M.G.L. ¢. 93A.

WHEREFORE, Tashjian respectfully requests that this court enter Judgment against CVS

for its willful and knowing violations of M.G.L. ¢. 93A, § 2 and that the court award multiple

damages, costs and attorneys’ fees to adequately compensate Tashjian and the Class.

16
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DECLARATORY JUDGMENT

168. Plaintiff repeats and re-alleges the allegations set forth above.

169. There exists an actual controversy as to whether CVS had a duty to comply with the mandates of
Federal and/or Massachusetts Law when ensuring the confidentiality and security of patients’
private information.

170. There exists an actual controversy as to whether CVS owed Plaintiff and the Class a fiduciary duty
to maintain the security and confidentiality of their private information.

171. There exists an actual controversy as to whether CVS is responsible for the acts and omissions of
employees and agents under the doctrine of respondeat superior,

172. There exists an actual controversy as to whether CVS’s unauthorized dissemination of Plaintiff
and Class Members” personal information constituted unauthorized disclosures.

173. There exists an actual controversy as to whether CVS breached its duties to Plainti{f and the Class
by failing to maintain the security and confidentiality of their personal information.

174. Plaintiff and the Class are entitled to a declaration that CVS owed Plaintiff and the Class a fiduciary
duty to maintain the secunty and confidentiality of their personal information.

175. Plaintiff and the Class are entitled to a declaration as to what exactly CVS’s duties to Plaintiff and
Class Members are/were in regard to ensuring the confidentiality and security of their personal
information.

176. Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein
are unfair and deceptive.

177. Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein

are in violatton of ML.G.L. ¢ 93A.

17
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178, Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein
were committed willfully, knowingly, and/or in bad faith.
179. Plaintiff and the Class are entitled to a declaration that CVS breached its duties to Plaintiff and the
Class Members.
WHEREFORE, Plaintiff and the Class request that this Honorable Court set forth, by way
of declaratory judgment, CVS’s duties to Plaintiff and Class Members with regard to ensuring the
confidentiality and security of patients’ personal information.

PRAYERS FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and other similarly situated individuals,
demand judgment against CVS as follows:

A‘ An order determining that this action is a proper class action, and certifying Plaintiff
as representative of the putative Class;

B. An order appointing Plaintiff’s counsel as competent legal representatives of the
putative Class;

C. An order determining that the acts and omissions of CVS as described above
constitute violations of M.G.L. ¢. 214, § 3A, and M.G.L. ¢. 93A;

D. An order determining that the acts and omissions of CVS as described herein
constitute Breach of the Fiduciary Duty of Confidentiality, Negligence, Breach of
Privacy, and Tortious Misappropriation of Private and Personal Information.

E. An order requining CVS to disgorge any profit it realized as a result of sending the
Request to Close Potential Gap i Therapy letters to Class Members’ Physicians;

F. An order awarding Plaintiff and the Class damages, together with interest, costs,

and reasonable attorneys’ fees;

18
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G. An order determining the appropriate statute of limitations applicable to each count
of this action;

H An order awarding Plaintiff an appropriate stipend for acting as class
representative; and

I An order awarding Plaintiff and the Class any further relief as this Court may deem
just and appropriate.

JURY DEMAND

Plaintiff, on behalf of himself and all others similarly situated, hereby demand trial by

jury on all counts of this Complaint, which are triable by a jury.

Respectfully submitted, DATED: Apnl 24,2019
Plaintiff, by his attomeys,

(BBO# 567507)
rmazowforrestlamothe com

Michael C. Forrest, Esq.
(BBO# 681401)
miorresi@forrestiamothe.com
Forrest, LaMothe, Mazow,
McCullough, Yasi & Yasi, P.C.
2 Salem Green, Suite 2

Salem, MA 01970

(617) 231-7829
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EXHIBIT A
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CVS/pharmacy NERLENTE AR T

RESPONSE REQUESTED:
REQUEST 7O CLOSE POTENTIAL GAP IN THERAPY

PRESCRIBER:
Namae: FOUAD AQUDE From: CVS/pharmacy
Store # 1852

Addrass: Address: 67D MAIN ST.
MEDWAY, MA 02053

Phone: Phone;  508-533-6771

Fax: Fax: 508-533-9475

PATIENT: PRIOR THERAPY:

Name: TASHIIAN, CHARLES

DoB:

Addrass;

Phone:

Dear Prescriber,
We spoke to your patient about diabetes care and noticed your patient has not
filled a statin therapy at CVS pharmacy In the last 180 days.

Your patient would like us to reach out on their behaif to determine ifitis
appropriate to start a statin therapy. Please send a new prescription for statin
therapy if it is appropriate.

Thank you in advance for taking the time to review this information,

Sincarely,
Your local CVS Pharmacist

Pharmacist Comments:

RESPONSE REQUESTED:

Please send a new prescription for the requested therapy, if appropriate (refer lo store info above)
- QR -
Please indicate your decision below and fax back to: 508-533-9475

{3 will discuss with patient at next visit I77 not clinically appropriate for this patiant

MD Comments:

ntendad
£52g4 38 Wil

i thiz siezbronlr mesiagk A% wall 4% 3y stlaghmenis o this mecsage se Intended for the wnbuss e sia of 1%
segipiert s may conln Fidartial ar privieged iedonmation. I you arz nod the inlender fecipient, piesse dasiroy 4 coplns of

35 Hy silachrnt tha sesdei Imnedialely. The recpient of thig fag may eake 2 rEquest b optezut of raseiving future fr EEUSS.ENTG
from CvSizharmacy. Thets pre sumereus wlys vhe Pay oph BE: Tha reCiglent MAy Calf MR o el AUMBLT 3T 3-800-SROPLVE ansfor fag the &
out yeguest 1n WL 652 0803 The seqipiont mwy 2iv0 serd an opt-oat sequest v'o CMal W 40 a0 LaRERYRBIAMAIK (DML WG/ PRarmany 19 52

1o Bono! aa opteopl reguest wilkin thily days @ resipt

The inforeantion contained

Fred

FOR CVS USE ONLY: MMRXY 29000000003505901574

REQUEST TO CLOSE GAP IN THERAPY
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B cvs/pharmacy HELTRER R RE i

RESPONSE REQUESTED:
REQUEST TO CLOSE POTENTIAL GAP IN THERAPY

PRESCRIBER:
MName: FOUAD AOUDE From: CVs/pharmacy
Store # 1852

Address: Address: 67D MAIN ST.
MEDWAY, MA 02053

Phone: Phene:  508-533-6771

Fax: Fax: 508-533-9475

PATIENT: PRIOR THERAPY:

DoB:
Address:

Phona:

Dear Prescriber,
We spake to your patient about diabates care and noticed your patient has not

filled a statin therapy at CVS pharmacy In the last 180 days.

Your patient would like us to reach out on their behalf to determine if itis
appropriate to start a statin therapy. Please send a new prescription for statin
tharapy if it is appropriata.

Thank you in advance for taking the time to review this information.
Sincerely,
Your kcal CVS Pharmacist

Pharmacist Comments:

RESPONSE REQUESTED:

please send a new prescription for the requested therapy, if appropriate (refer to store info above)

« (3R =
Please indicate your decision below and fax back to: S08-533-0475
1 will discuss with patient at next visit 1 ot ciinicaily appropriate for this patient

MD Commems:

:lcx,xumt apestage as Wl t a:« any pilachmenis 15 B mowage Ire nterJed for e apclusee use of he intended

you ase not ine miended ¢ ant, pleass desuoy 3 coples o by message 35 [VE38
s TA¥ yuay mek H 4

i g recspient may call

26 Ay 33‘20 59’23 37 3pl-out Teques? via emad 19

ity dave of receiph

Tre inigrreaion coniiong

23
4 » opt-
L CVSiFaie sy 15 requined

FOR CV5 USE ONLY: NMRX1 2900000000363654554 2

- REQUEST TO CLOSE GAP IN THERAPY
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Commonwealth of achusefts
County of Suffolk

The Supetrior Court
CIVIL DOCKET#: SUCV2019-0655-BLS1
NOGGeL 081814 (NS)
Case: Tashjian v. CVS Pharmacy, Inc. et al. ) ‘:: éM"/ R TN

NOTICE OF TRANSFER TO
BUSINESS LITIGATION SESSION

Upon review, the court orders this case transferred to the Business Litigation
Session (BLS) and assigned to BLS1. In the future, all parties must include the initials
"BLS1" at the end of the docket number on all filings, as shown above.

Counsel shall discuss with their clients and with opposing counsel whether the
parties will participate in the BLS Discovery Project (counsel are directed to
hitp://www.mass.gov/courts/court-info/trial-court/sc/sc-bls-gen.html for more information
on the Project). Counsel may indicate their respective client's participation by completing,

filing and serving the attached form.

3!1 S ]lﬁ

) Janet L. Sanders
Justice of the Superior Court &

Administrative¥ustice of the Business Litigation Session
L




Robert E. Mazow, Esq.
Admitted in MA & NH
RMazow@forrestlamothe.com

Kevin J. McCullough, Esq.
Admitted in MA & NH
KMcCullough@forrestl

he.com

John R. Yasti, Esq.
Admitted in MA
JYasi@forrestlamothe.com

Paul F.X. Yasi, Esq.
Admitted in MA
PYasi@forrestlamothe.com

Matthew T. LaMothe, Esq.
Admitted in MA
MLaMothe@forrestlamothe.com

Michael C. Forrest, Esq.
Admitted in MA, CA & NH (inactive)
MForrest@forrestlamothe.com

Brian P. McNiff, Esq.
Admitted in MA & IL
BMcNiff@forrestlamothe.com

David ]. Relethford, Esq.
Admitted in MA
DRelethford@forrestlamothe.com

Salem, MA:

2 Salem Green, Suite 2
Salem, MA 01970
(617) 231-7829
(877) 599-8890
(617) 517-3271 Fax

Concord, CA:

3998 Chestnut Avenue
Concord, CA 94519
(415) 579-9481

(877) 599-8890

(617) 517-3271 Fax

Chicago, IL:
(312) 261-5557
(617) 517-3271 Fax

PLEASE ADDRESS ALL
CORRESPONDENCE
TO THE SALEM,
MASSACHUSETTS
ADDRESS

www.ForrestLaMothe.com

Case 1:19-cv-11164-LTS Document 1-1 Filed 05/23/19 Page 28 of 81

P
=
?"’}QL

e

Forrest, LaMothe, Mazow,
McCullough, Yasi & Yasi, rc. _____/, A
-

Consumer Advocacy and Class Action Litigation

May 2, 2019

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED
#7018 0360 0000 9640 9678

CVS Health Corporation
Larry J. Merlo — President and CEO
One CVS Drive
Woonsocket, RI 02895
RE: CHARLES TASHJIAN, on behalf of himself and
all others similarly situated
Y.
CVS PHARMACY, INC.;
CVS HEALTH CORPORATION;
and CVS CAREMARK, INC.

Civil Action No. SUCV2019-0655-BL.S1

Dear Mr. Merlo:
Enclosed herewith please find a copy of the following documentation:

1. A copy of the Summons;

2. A copy of the Civil Action Cover Sheet;

3. A copy of the First Amended Complaint and Demand for Jury Trial;
and

4. A copy of the Notice of Transfer to Business Litigation Session.

This information concerns a lawsuit which has been filed against you in the
Suffolk County Superior Court of Massachusetts.

It is requested that you forward the enclosed material to legal counsel for
answer within the statutory time period to avoid the entering of a Default
Judgment.

Please contact me with any questions or concerns you may have.

Sincerely,

Robert E. Mazow, Esq.

REM:slo
Enclosures
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Commonwealth of Massachusetts

TRIAL COURT OF THE COMMONWEALTH
SUPERIOR COURT DEPARTMENT
CHARLES TASHJIAN, on CIVIL DOCKET NO. SUCV2019-0655-R1,51

SUFFOLK, 5S.

behalf of himself and
all others SlmllarlY,PLAlNTIFF(S),

situated
V.

_CVS PHARMACY, INC, DEFENDANTI(S)
CVS HEALTH CORPORATION; an
CVS CAREMARK, INC. Summons

THIS SUMMONS IS DIRECTED TO _CVS HEALTH CORPORATION . (Defendant’s name)

You are being sued. The Plaintiff(s) named above has started a lawsuit againét you: Al-mpy- of the
Plaintiff's Complaint filed against you is attached to this summons and the original complaint has been

filedinthe _Suffolk Superi ofourt. YOU MUST ACT PROMPTLY TO PROTECT YOUR RIGHTS.

You must respond to this lawsuit in writing within 20 days. If you do not réspond, the court may decide
the case against you and award the Plaintiff everything asked for in the complaint. You will also losé’the
opportunity to tell your side of the story. You must respand to this lawsuit in writing even if you expect
to resolve this matter with the Plaintiff. If you need more time to.respond, you may.request an

extension of time in writing from the Court. .
"How to Respond To respond to this lawsuit, you must file a written response with the court and mall a
copy to the Plaintiff’s Attorney (or the Plaintiff, if unrepresented). You can do this by:
Filing your sngned original response ‘with the Clerk's Office for Civil Business, _Suffolk Court,
3 Pemberton(amar@ mail or in person, AND Superior
Baﬁm'nr %llll%?ﬁ1tggy of your response to the he Plaintiff's Attorney/Plamtlff at the following
address: _2 Salem Green,Suite 2, Sas+tem, MA 01970
What to include in your response. An “Answer” is one type of response to a Complaint. Your Answer
must state whether you agree or disagree with the fact(s) alleged in each paragraph of the Complaint.
Some defenses, called affirmative defenses, must be stated in your Answer or you may lose your right to
use them in court. If you have any claims against the Plaintiff (referred to as counterclaims) that are
based on'the same facts or transaction described in the Complaint, then you must include those claims
in your Answer. Otherwise, you may lose your right to sue the Plaintiff about anything related to this
Iawsu:t If you want to have your case heard by a jury, you must specnﬁcally request a jury trial in your
Answer or in a written demand for a jury trial that you must send to the other side and file with the
court no more than 10 days after sending your Answer. You can also respond to a Complaint by filinga
“Notion to Dismiss,” If you believe that the complaint is legally invalid or legally insufficient. A Motion
to Dismiss must be based on one of the legal deﬁcienciés or reasons listed under Mass. R, Civ. P. 12. If
you are filing a Motion to Dismiss, you must also comply with the filing procedures for “Civil Motions”
described in the rules of the Court in which the complaint was filed, available at

www.mass.gov.courts/case-legal-res/rules of court.
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CIVIL ACTION COVER SHEET | sial Gourt cf MaSSAcIliseits Je
The Superior Court 1{)’1
PLANTIFFSE  CHARLES TASHJIAN, on behalf of imself and all COouNTY
SRR others sirnilarly situated Suffolk
DEFENDANTISE:  CVS PHARMACY, INC.;
CV3 HEALTH CORPORATION; and
ATTORNEY: Robert E. Mazow, Esq. CVS CAREMARK, INC
ADDRESS: Forrest, LaMothe, Mazow, McCullough, Yasi & Yasi ADORESS:
2 Salem Green, Sute 2 o CVS Phanmacy, inc.: Registered Agend: 155 Federal Street, Suite 700, Boston, MA
Salern, MA 01970 £VS Health Corporation: One CVS Drive, Woonsocket, Rl 02895
880: #567507 CVS Caremark, Inc.: One CVS Drive, Woonsocket, RI 02895
TYPE OF ACTION AND TRACK DESIGNATION (sce reverse side)
CODE NO. TYPE OF ACTION {specify) TRACK HAS A JURY CLAIM BEEN MADE?
A99 Otha Contrac/Business Action F YES [Jn~o

i "Other” please describe: Putative class action against Defendants for viclation of privacy laws and unfair business practices.

STATEMENT OF DAMAGES PURSUANT TO G.L. ¢. 212, § 3A

The following is a full, itemized and detailed statement of the facts on which the undersigned plaintiff or plalntiff counsel relies 1o delermine money damages. For
this form, disregand double or treble damage claims; indicate single damages only.

TORT CLAIMS
{attach additional sheets as necessary)

A. Documented medical expenses lo dalg:
1. Total hospital eXPENSES . e nnsncis s anne . T AT N N
2, Tolal i @XPENSES e s e .
3. Total chiropractic expenses ; . 5 T
4. Total physical therapy exp : eon .
5. Total oiher expenses {describe below T T e T

Subtotal (A):
8, Documented lost wages and COMPBNSATION 10 UBME ... i ccans i rcoos s ensaveass s Taes s eas 377 RS VS8 bR R s b 35 a3
€. Documented properly damagesto dated ..o

D. Reasonably anticipated future medical arkd hospital expenses ..

E. Reasonably anticipated lost wages ..o
F. Other documenied fems of damages {desorbe BElow] ... ccccssss s s

LR R R R L R R

G. Briefly describe plaintiff's injury, including the nature and extent of injury:
TOTAL {A-F):$
CONTRACT CLAIMS
{atlach additional sheels a8 necessary)

Provide & detailed description of claima(s):
TOTAL: § $1,000,000.00

Putafive Class action arising out of Defendants’ unfair and deceptive prescription marketing plan. .

H PR G - A .
Signature of Attorney/Pro Se Plaintiff: X ij/,: (. o7 ol 7 i 3’/ e ) Date: 02/25/19
| St

™

RELATED ACTIONS: Please provide the case number, case name, and county of any related actions pending in the Superior Court.

CERTIFICATION PURSUANT TO SJC RULE 1:18
| hereby certify that | have complied with reguirements of Rule 5 of the Supreme Judicial Court Uniform Rules on Dispute Resolution (SJC !
Rute 1:18) requiring that | pravide my chients with information about court-connected dispute resolution services and discuss with them the
advantages and disadvaniages of the various methods of dispute resolution. 23 / P
PV .

i

¥ g

& S Date: 02/25119
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. : SUPERIOR COURT
DEPARTMENT OF THE TRIAL COURT
CA. NO. SUCV2019-0655-BLS1

CHARLES TASHIJIAN., on behalf of
himself and all others similarly situated,

Plantff,
V.
CVS PHARMACY, INC.; CVS HEALTH

CORPORATION: and CVS CAREMARK
INC.;

Defendants.

PLAINTIFF'S FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL

Plaintiff, Charles Tashjian (“Tashjian” or “Plaintiff”) alleges the following facts upon
personal knowledge as to himself and his own acts, and upon information and belief as to all other

matters.

Preliminary Statement

Plaintiff brings this action to obtain monetary, and other appropriate relief, for himself and
Members of the Class (defined below) as a result of the unlawful practices of Defendants, CVS
Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc. (collectively “CVS™ or
“Defendants™).

CVS is in the business of, among other things, selling prescription medicine to customers across
the country, mcluding in Massachusetts. In doing so, CVS engaged in a scheme to solicit
prescriptions from customers’ physicians (“Prescribers” of “*Physicians”) which CVS could then

sell to customers.
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As part of its scheme, CVS falsely represented to Prescribers that, among other things, CVS had
spoken with its customers, and that its customers expressly requested that CVS contact the
Prescribers to obtain certain prescription medications.

CVS’s scheme was perpetrated even though CVS knew that CVS’s pharmacists had not, spoken
to the customers about contacting the Prescribers and that the customers had not requested that
CVS contact the Prescribers.

As part of CVS’s scheme, CVS never notified the Prescribers or the Patient that CVS was being
compensated for sending the letters, nor did the scheme notify the medical provider that CVS had
not spoken with the consumer and that the consumer did not request that the CVS send the letters.
CV8’s scheme violated the privacy rights and other common law rights of Plamtff and the Class
and CVS misappropriated, for their own commercial purpose and without consumer consent or
other authorization, the confidential and personal consumer medical prescription information
which had been entrusted by customers to CVS.

Upoen information and belief, as part of CVS's Scheme, CVS appears to have also disclosed
confidential patient information about its customers to unauthorized third-parties who provided
direct marketing services to CVS,

CVS’s scheme was not disclosed to Prescribers (or customers) and instead said scheme was
perpetrated under the guise of administering a drug compliance program, which pré»'i ded a cloak
of legitimacy, when in fact, the scheme was simply a direct mail marketing and advertising scheme
designed to increase sales of statin prescriptions and other medications,

CVS's scheme resulted in damages to Plaintiff and other similarly situated individuals.

8]
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12.

14.

15

16.
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CVS’s scheme caused false statemenis (purportedly statements of the consumer) to enter
customers’ medical file which, among other things, dangerously suggested that the customers
sought medical treatment that they did not seek.
Further, CVS’s scheme resulted in it reaping significant financial benefit by selling prescription
medicine that would otherwise not have been fulfilled. Finally, CVS’s scheme resulted in it
receiving financially beneficially advertising support.

Parties

Plaintiff, Charles Tashjian is a resident of Uxbridge, Massachusetts.

. Defendants, CVS Pharmacy Inc. is a corporation formed under the laws of Rhode Island and

maintains a principle place of business at One CVS Dnve, Woonsocket, RT1 02895, and a registered
agent at 155 Federal Street, Suite 700, Boston, MA.

Defendants, CVS Health Corporation is a corporation formed under the laws of Delaware and
maintains a principle place of business at One CVS Drive, Woonsocket, RT 02895.

Defendants, CVS Caremark, Inc. is a corporation formed under the laws of Delaware and
maintains a principle place of business at One CVS Dnve, Woonsocket, RI 02895,

Jurisdietion and Venue

This Court has personal jurisdiction over Defendants pursuant to M.G.L. c. 223A, § 3, because,
inter alia, Plaintiff’s claims arise out of Defendants’ regular transaction of business throughout the

Commonwealth of Massachusetts, including in Suffolk County.

. This Court has jurisdiction over the claims contained herein as they relate to Plaintiff and the other

similarly situated individuals because the claims for damages for Plaintiff and all other similarly

situated individuals exceed twenty-five thousand dollars ($25,000.00).
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18. Venue in this matter 15 proper as CVS Pharmacy, Inc. maintains a registered agent located in
Suffolk County, Massachusetts. Venue in this matter 1s further proper as CVS Health Corporation,
and CVS Caremark, Inc. are corporations operating in the Commonwealth.

Factual Allesations

19. Plaintiff repeats and re-alleges the allegations set forth above.

20. Plaintiff has utilized CVS Pharmacy (Store #1852) (“CVS Pharmacy”) located at 67D Main St.,
Medway, MA for his prescription fulfillment services for approximately the last 10 years.

21. In June of 2018, CVS Pharmacy sent the document, attached hereto as Exhibit A, to PlaintifP’s
medical provider, Dr. Fouad Aoude (“Letter #17).

22. Letter #1 stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

23. Letter #1 falsely stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

24. Lener # 1 stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on behalf of
Plaintiff to determine if it is appropriate 1o start a statin therapy.

25, Lerter #1 falsely stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on
behalf of Plaintiff to determine if it is appropriate to start a statin therapy.

26. Plaintiff does not have diabetes.

27. Plaintiff never spoke with any employee, agent or servant of CVS Pharmacy about diabetes care.

28. Plamtiff did not ask any employee, agent or servant of CVS Pharmacy to contact his medical
provider regarding statin therapy.

29, Letrer 1 was intended by CVS to serve as marketing matenial.

30. Letrer # 1 was intended by CVS to induce Plaintiff’s medical provider into writing Plaintiff a
prescription for statin which CVS could fulfill to their financial advantage.

31, Lewrer # 118 now part of Plaintiff's medical file.

32. The statin manufacturer provided marketing assistance to CVS Pharmacy.

4
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33. CVS received financial assistance in sending its Lefzer # 1 to Plamtiff”s medical provider.

34. As a result of sending letters, like Letter #1, CVS received financial benefit and profit

35. In November of 2018, CVS Pharmacy sent the document, attached hereto as Exhibit B, to
Plaintiff"s medical provider, Dr. Fouad Aoude ("Lewrer #27).

36. Letter #2 stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

37. Letier #2 falsely stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

38. Letter #2 stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on behalf of
Plaintiff to determune if it is éppropxiate to start a statin therapy.

39. Letter #2 falsely stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on
behalf of Plaintiff to determine if it is appropriate to start a statin therapy.

40. Letter #2 was intended by CVS as marketing matenal.

41. Letter #2 was intended by CVS to induce Plaintiff’s medical provider into writing Pl%intiﬁ‘ a
prescription for statin which the CVS could fulfill to its financial advantage.

42. CVS used Plaintiff’s name for financial gain without his permission or consent.

43. Letter #2 is now part of Plaintiff’s medical file. R

44. The statin manufacturer provided marketing assistance to CVS Pharmacy.

45. CVS received financial assistance in sending Letter #2 to Plantiff's medical provider.

46. As a result of sending letters. like Lerter #2, CVS received financial benefit and profit.

47. CVS used Plaintiff’s name in Lerter #1 and Letter #2 as part of its attempt to increase CVS’s
profits,

48 CVS did not request to use Plaintiff”s name prior to using it CVS knew he would reject the request.

49. CVS used Plaintiff’s name despite his lack of permission because CVS wanted to profit from their

marketing scheme.
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50. CVS routinely engages in the scheme outlined above.

51. CVS used Plamtiff"s name for financial gain without his permission or consent.

52. CVS misappropriated Plaintiff’s name for financial gain as part of their marketing plan.

53. CVS is a covered entity for the purposes of the Health Insurance Portability and Accountability
Act of 1996 (HIPAA).

54. CVS has vast stores of personal and private consumer medical prescription information.

55. CVS reviewed personal and private consumer information to determine on which customers behalf
CVS would target their marketing materials.

56. CVS provided prescription fulfillment services to the Plaintiff.

57. CVS owed a fiduciary duty to Plaintiff.

58. CVS breached its fiduciary duty to Plaintiff by sending false information to Plaintiff’s medical
provider.

59. CVS breached its fiduciary duty to Plamntff by failing to disclose to Plaintiff’s medical provider
that CVS was receiving financial support for sending the letter to Plaintiff’s medical provider.

60. CVS breached its fiduciary duty and caused Plaintiff harm in the form of increased risk of receiving
medical treatment based upon the false statement CVS caused to be placed in Plaintiff’s medical
records.

61. At all relevant times, CVS was engaged in trade or commerce.

62. Plaintiff alleges that the acts and omissions described herein were unfair and/or deceptive.

63. Plainuff alleges that the acts and omissions described herein were committed willfully and/or
knowingly.

64. On February 25, 2019, Plamnft served the Defendant with a class-wide consumer protection act

demand letter.
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65. On April §, 2019, CVS responded to Plaintuff's class-wide consumer protection act demand letter.
66. CVS’s response to Plamtiff’s class-wide consumer protection act demand letter was unreasonable.

Class Alleeations

67. Plaintiff repeats and re-alleges the allegations set forth above.
68. Plaintiff brings this action pursuant to Mass. R. Civ. P. 23 and M.G.L. ¢. 93A on behalf of himself
and a class consisting of:

All customers of CVS on whose behalf CVS sent a Request to Close Potential Gap in
Therapy letter.

69. All of the persons or entities described in the preceding paragraph are referred to herein as the
“Class” or “Members”™. Plaintiff reserves his right to amend the definition.

70. This action is properly maintainable as a class action.

71. The Members of the Class are so numerous that joinder of all Members would be impracticable.

72. Plaintiff’s claims are typical of the claims of other Members of the Class, as all Members of the
Class have been similarly affected by CVS’s unlawful acts and omissions,

73. Plaintiff will fairly and adequately protect the interests of the Class and is represented by counsel
experienced in complex class action litigation.

74. Common questions of law and fact exist and predominate over any questions of law or fact which
may affect only individual Clagss Members. Common questions of law and fact include:
A. Whether the acts and omissions of CVS constituted violations of M.G.L. ¢. 214, § 3A and/or

M.GL c 93A;

B. Whether the acts and omissions of CVS were unfair and/or deceptive;

C. Whether the acts and omissions of CVS were committed willfully and/or knowingly;
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D. Whether the acts and omissions of CVS constituted: (1) Negligence; (2) Breach of the
Fiduciary Duty of Confidentiality; (3) Breach of Privacy; and/or (4) Tortious
Misappropriate of Private and Personal Information;

E. Whether CVS is liable for the acts and omissions of their employees and agents;

F. What is the applicable statute of limitations on any and all causes of action; and

G. Whether Plaintiff and the Class are entitled to damages, and if so, the proper measure of
damages.

75. A class action will cause an orderly and expeditious administration of the claims of Class

‘Members.

76. A class action will foster economies of time, effort and expense to ensure uniformity of decisions,
presenting the most efficient manner of adjudicating the claims set forth herein.

COUNT 1
Negligence

77. Plaintiff repeats and re-alleges the allegations set forth above,

78. CVS had a legal duty to not create and cause false information to enter Plaintiff”’s medical file.

79. CVS had a duty to not make false statements to Plaintiff’s medical provider.

80. CVS breached its duty by submitting false information to Plaintiff’s medical provider.

81. CVS’s breach of its duty has caused Plaintiff harm.

82. CVS had a legal duty to not create and cause false information to enter Class Members® medical
records.

83. CVS had a duty to not make false statements to Class Members® Physicians.

84. CVS breached its duty by submitting false information to Class Members™ Physicians.

85. All the aforementioned acts and omissions of CVS were committed negligently.

o]
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All of the aforementioned acts and omissions constitute breaches of CVS’s duties under Federal

and/or Massachusetts faw.

CVS’s breach of its duty has caused Plaintff and members of the Class harm.

CVS had a fiduciary duty to Plaintff and Class Members.

As a direct and proximate cause of CVS’s negligence, false information was sent to Plaintiff’s

medical provider and placed in Plaintiff’s medical record.

As a direct and proximate cause of CVS’s negligence, Plaintiff and the Class have suffered

damages, including but not limited to, increased risk of medical risk and medical mistakes.
WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment

against CVS for its negligence and award damages to adequately compensate Plaintiff and the

Class.

COUNT It
Breach of Fiduciary Duty of Confidentiality

Plaintiff repeats and re-alleges the allegations set forth above.

CVS is a medical provider.

. CVS is a covered entity under the Health Insurance Portability and Accountability Act.

CVS provided prescription fulfillment services to the Plaintiff.

CVS owed a fiduciary duty to Plaintiff.

CVS breached its fiduciary duty to Plaintff by sending false information to Plaintiff"s physician.
CVS breached its fiduciary duty to Plaintiff by failing to disclose to Plaintif’s physician that CVS
was receiving financial support for sending the letter to Plamuff’s physician.

VS provided prescription fulfillment services to Class Members.

CVS owed a fiduciary duty to Class Members.
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100.CVS breached its fiduciary duty to Class Members by sending false information to Class
Members” Physicians.

101, CVS breached its fiduciary duty to Class Members by failing to disclose to Class Members’
Physicians that CVS was receiving financial support for sending the letter to Class Members’
Physicians,

102.CVS’s breach of its fiduciary duty to Plaintiff and Class Members caused Plaintiff and Class
Members harm in the form of increased risk of receiving medical treatment based upon the false
statements the Defendant caused to be placed in Plaintiff’s and Class Members’ medical records.

103. CVS’s breach of its fiduciary duty to Plaintiff and Class Members has caused Plaintiff and Class
Members to suffer harm, including but not limited to financial harm.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment

against CVS for breach of its fiduciary duty and award damages to adequately compensate Plaintiff

and the Class,
COUNT I
Breach of Privacy — Appropriation of Plaintiff>s Name and/or Likeness
Violatien of M.G.L. c. 214,

104. Plaintiff repeats and re-alleges the allegations set forth above.

105. Lerter # 1 was intended as marketing material.

106. Letter #1 was intended to induce Plaintiff's medical provider into writing Plaintiff a prescription
for statin which CVS could fulfill to their financial advantage.

107. Letter #2 was intended as marketing material.

108. Letter #2 was intended to induce Plaintiff’s medical provider into writing Plaintiff a prescription
for statin which the CVS could fulfill to their financial advantage.

109.CVS used Plaintuffs name for financial gain without his permission or consent.
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110. A third-party provided undisclosed marketing assistance to CVS Pharmacy.

111.CVS received financial assistance from a third-party in sending Lewer 41 and Letter #2 to
Plaintiff"s medical provider.

112. As a result of sending letters, like Letter 51 and Lener #2, CVS received financial benefit and
profit.

113. CVS routinely engages in the scheme outlined above.

114.CVS used Plaintiff’s name for financial gain without his permission or consent.

115. CVS misappropriated Plaintiff’s name for financial gain as part of their marketing plan.

116.CVS used Plaintiff’s name in Letter # ] and Leiter #2 as part of 1ts attempt to increase their profits.

117.CVS used Plantiff’s name despite his lack of permission because they wanted to profit from their
marketing scheme.

118.CVS has sent similar Request to Close Potential Gap in Therapy letters to Class Members’
Physicians.

119.CVS has sent similar Request to Close Potential Gap in Therapy letters to Class Members’
Physicians as part of its marketing scheme.

120.CVS has similarly falsely used Class Members’ names for financial gain without the Class
Members’ permission or consent.

121, As a direct result of the acts and omissions of CVS, Plaintiff and the Class have been harmed.

122. As a direct result of the acts and omissions of CVS, Plaintiff and the Class have suffered financial
detriment.

123. As a direct result of the acts and omussions of CVS, Plaintiff and the Class have suffered a breach

in their interest in privacy.
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124. As a direct result of the acts and omissions of CVS, CVS has profited from the unauthorized use
of Plaintiff’s and Class Members’ names.
WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment
agamst CVS for breach of privacy via their unlawful appropriation of Plaintiff’s name and/or
likeness and award damages to adequately compensate Plaintiff and the Class.

COUNT IV
Tortious Misappropriation of Private and Personal Information

125, Plaintiff repeats and re-alleges the allegations set forth above.

126. Plaintiff did not authorize CVS’s appropriation of his personal and private information for
commercial purposes as alleged herein.

127. Class Members did not authorize CVS’s appropriation of their personal and private information
for commercial purposes as alleged herein.

128. CVS’s scheme allowed CVS to misappropriate Plaintiff’s and the Class’s personal and confidential
information for substantial financial or other consideration in a manner which violated the
Plaintiff’s and the Class’s right of privacy and to be left alone.

129.CVS’s scheme was accomplished intentionally, recklessly or with negligent disregard for
Plaintiff’s and the Class’s right of privacy.

130. As a result of CVS’s scheme, Plaintiff and the Class have suffered, or are likely to suffer, damages,
including, inrer alia, invasion of their right to privacy, CVS’s financial gain and/or invasion of
another legally protected interest.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter judgment
against CVS for its tortious misappropriation of private and personal information and award

damages to adequately compensate Plaintiff and the Class.
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VIOLATION OF M.G.1.. ¢. 93A,§2

131, Plaintiff repeats and re-alleges the allegations set forth above,

132.CVS’s practice of sending Letter #1 and Letter #2 was unfair and/or deceptive.

133.CVS’s practice of sending Letfer #1 and Letter #2 caused Tashjian damages in the form of false
information being entered into his medical file.

134 CV8’s practice of sending Letter 21 and Letter #2 was done willfully and/or knowingly.

135.CVS’s practice of sending Lewrer %1 and Letrer %2 constitutes a violation of M.G.L. ¢. 93A.

136.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the identity of the pharmacist purportedly sending the
letters.

137.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the identity of the pharmacist who purportedly counseled
the Class Member.

138. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the date upon which the Class Member purportedly
requested that a CVS pharmacist send such correspondence to the Class Members’ Physicians.

139.CV§’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians failed to reveal to the patient that CVS was making a net profit each time 1t sent the
subject correspondence.

140. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians failed to reveal fo the patient that CVS realizes a profit when, as a result of sending the

subject correspondence, an additional prescription is fulfilled at CVS,
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141. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members
Physicians, as set forth herein, deprived Class Members of critical information that Class Members
would need to reasonably evaluate any purported recommendations/advice contained in the
Request to Close Potential Gap in Therapy letters.

142.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was unfair and/or deceptive.

143. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, constitutes an unfair and/or deceptive single course of
conduct.

144.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, was done without Class Members’ authority.

145.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, was done without Class Members™ express written
authornity,

146.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done by means of a computerized system which did not utilize the professional
judgment of a pharmacist.

147.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted false, deceptive, and/or misleading advertising.

148. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted an activity in nonconformity with federal, state and municipal {aws,

ordinances and/or regulations.
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149. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted a fraudulent and deceptive act in violation of 247 CMR 9.01.

150. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was not undertaken as part of a Collaborative Drug Therapy Management Plan.

151. CVS’s practice of sending Request to Close Potential Gap in Therapy letters was not undertaken
under the supervision of a physician.

152.CVS’s practice of sending Request to Close Potential Gap in Therapy letters did not constitute
counseling to a patient.

153.CVS did not provide Class Members with a copy of the Request to Close Potential Gap in Therapy
letters sent to their respective Prescribers.

154. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done willfully and/or knowingly.

155.CVS’s practice of sending Request to Close Potential Gap in Therapy letter to Class Members’
Physicians constituted a violation of M.G.L. ¢. 93A.

156.CVS’s practice of sending false information/representations to Class Members™ Physicians
constituted a violation of M.G.L. ¢. 93A.

157.CVS’s practice of sending false information to Class Members’ Physicians was unfair and/or
deceptive.

158.CVS’s practice of sending false information to Class Members’ Physicians caused Plaintiff and
the Class Members damages in the form of false information being entered into their medical files.

159. CVS’s practice of sending false information to Class Members™ Physicians was done willfully

and/or knowingly.




Case 1:19-cv-11164-LTS Document 1-1 Filed 05/23/19 Page 46 of 81

160. CVS’s breach of duty of confidentiality to Plaintiff and the Class Members was unfair and/or
deceptive.
161.CVS’s breach of duty of confidentiality to Plaintiff and the Class Members caused Plamtiff and
the Class Members damages in the form of false information being entered into their medical files.
162. CVS’s breach of duty of confidentiality to Plaintiff and the Class Members was done willfully
and/or knowingly.
163.CVS’s breach of duty of confidentiality to Plaintiff and the Class Members constitutes violations
of M.G.L. ¢. 93A.
164, CVS’s use of Plaintiff and the Class Members’ names for financial gain without their permission
or consent was unfair and/or deceptive.
165.CVS’s use of Plaintiff and the Class Members® names for financial gain without their permission
or consent caused Plaintiff and the Class Members damages in the form of false information being
entered into their medical files.
166.CVS’s use of Plaintiff and the Class Members’ names for financial gain without their permission
or consent was done willfully and/or knowingly.
167. CVS’s use of Plaintiff and the Class Members® names for financial gain without their permission
or consent constituted violations of M.G.L. ¢. 93A.
WHEREFORE, Tashjian respectfully requests that this court enter Judgment against CVS
for its willful and knowing violations of M G.L. ¢. 93A, § 2 and that the court award multiple

damages, costs and attorneys’ fees to adequately compensate Tashjian and the Class.

16
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DECLARATORY JUDGMENT

168. Plaintiff repeats and re-alleges the allegations set forth above.

169. There exists an actual controversy as to whether CVS had a duty to comply with the mandates of
Federal and/or Massachusetts Law when ensuring the confidentiality and security of patients’
private information.

170. There exists an actual controversy as to whether CVS owed Plaintiff and the Class a fiduciary duty
to maintain the security and confidentiality of their private information.

171. There exists an actual controversy as to whether CVS is responsible for the acts and omissions of
employees and agents under the doctrine of respondeat superior.

172. There exists an actual controversy as to whether CVS’s unauthorized dissemination of Plamtiff
and Class Members™ personal information constituted unauthorized disclosures,

173. There exists an actual controversy as to whether CVS breached its duties to Plaintiff and the Class
by failing to maintain the security and confidentiality of their personal information.

174. Plaintiff and the Class are entitled to a declaration that CVS owed Plaintiff and the Class a fiduciary
duty to maintain the security and confidentiality of their personal information.

175. Plaintiff and the Class are entitled to a declaration as to what exactly CVS’s duties to Plaintiff and
Class Members are/were in regard to ensuring the confidentiality and security of their personal
information.

176. Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein
are unfair and deceptive.

177, Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein

are in violation of MG.L. ¢c. 93A.

17
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178. Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein
were committed willfully, knowingly, and/or in bad faith.

179. Plaintiff and the Class are entitled to a declaration that CVS breached its duties to Plaintiff and the
Class Members.

WHEREFORE, Plaintiff and the Class request that this Honorable Court set forth, by way
of declaratory judgment, CVS’s duties to Plaintiff and Class Members with regard to ensuring the
confidentiality and security of patients” personal information.

PRAYERS FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and other simularly situated individuals,
demand judgment against CVS as follows:

:"&. An order determining that this action is a proper class action, and certifying Plamtiff
as representative of the putative Class;

B. An order appointing Plaintiff’s counsel as competent legal representatives of the
putative Class;

C. An order determining that the acts and omissions of CVS as described above
constitute violations of MG L. ¢. 214, § 3A, and MG L. c. 93A;

D. An order determining that the acts and omissions of CVS as described herein
constitute Breach of the Fiduciary Duty of Confidentiality, Negligence, Breach of
Privacy, and Tortious Misappropriation of Private and Personal Information.

E. An order requiring CVS to disgorge any profit it realized as a result of sending the
Request to Close Potential Gap in Therapy letters to Class Members” Physicians:

F. An order awarding Plaintiff and the Class damages. together with interest, costs,

and reasonable attorneys’ fees;

i8
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G. Anorder determining the appropriate statute of limitations applicable to each count
of this action;

H. An order awarding Plaintiff an appropriate stipend for acting as class
representative; and

I An order awarding Plaintiff and the Class any further relief as this Court may deem
just and appropriate.

JURY DEMAND

Plaintiff, on behalf of himself and all others similarly situated, hereby demand trial by

Jury on all counts of this Complaint, which are triable by a jury.

Respectfully submutted, DATED: April 24, 2019
Plaintiff, by his attorneys,

e
Robert E. Mazow, Esq.
(BBO# 567507)
rmazowlforrestlamothe.com

Michael C. Forrest, Esq.
(BBO# 681401)
mforrest@forrestlamothe.com
Forrest, LaMothe, Mazow,
McCullough, Yast & Yasi, P.C.
2 Salem Green, Suite 2

Salem, MA 01970

(617) 231-7829
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EXHIBIT A
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CVS/pharmacy U RNEHHTIRTHED

RESPONSE REQUESTED:
REQUEST TO CLOSE POTENTIAL GAP IN THERAPY

PRESCRIBER:
Namaea: FOLAD AQUDE From: CVS/pharmacy
Store § 1852

Address; Address; 67D MAIN ST.
MEDWAY, MA 02053

Phone: Phone: 5{38-533~6?7i

Fax: 7 Fax: 508-533-9475

PATIENT: PRIOR THERAPY:

Name: TASHIIAN, CHARLES

0osB:

Addrass:

Phone!

Dear Prescriber,
We spoke to your patient about diabetes care and noticed your patient has not
filled a statin therapy at CVS pharmacy in tha last 180 days.

Your patient would like us to reach out on thelr behalf to determine if It is
appropriate to start a statin therapy. Please send a new prescription for statin
therapy if it is appropriaie,

Thank you in advance for taking the time to raview this information.

Sincerely,
Your loral CVS Pharmacist

Pharmaocist Commants:

RESPONSE REQUESTED:

Please send a new prescription for the requested therapy, if appropriate (refer o store info above)
- QR -
please indicate your decision below and fax back to: 508-533-9475

3 will discuss with patient at next visit [73 ot clinically appropriate for this patiant

MD Comments:

© The intarmatias mmés.—ua} ta thiz slectrmniz meveagr % well as 1y stlachmanis lo this meusiege se Intended for thr wdunew vse of the intended

satale enafidastiaf or prvileged wlormation. I vou 378 nol the iplendel ranipien], pleese desteny a4 enplag of Bl magzaga 3t well
ng advise the sexdes hrmedizlety. The padly of thig Fax mev ineke 2 rzguest o oploout of reselwag future oy Danseussions

shgrmacy. Thefe v MUMELCHE ways vo¢ iy OfL-olit! The retigient indy el ha 1 ree SUMBer 31 1-S00-50P0Y5 ansfor fax 2k 8
20891 The rec:piont may 2350 sord 30 AL oUL 7eguet via CMAH 1D 40 _bol CHHGVICIIEmark.com, TVE/Phacmaty 18 1
request veethon oty davs of recspt,

regiphent atel

puf reguast 1o
i BOUDS 38 930

FOR CVS USE ONLY: HNMRX1 29000000003505901574

REQUEST TO CLOSE GAP IN THERAPY
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EXHIBIT B
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B cvs/pharmacy R e

RESPONSE REQUESTED:
REQUEST TO CLOSE POTENTIAL GAP IN THERAPY

PRESCRIBER:
Mame: FOUAD ACUDE From: CVs/pharmacy
Store # 1852

Address: Address: 67D MAIN &1,
MEDWAY, MA 02053

Phone: Phone:  508-533-6771

Fax: Fax: 508-533-9475

PATIENT: PRIOR THERAPY:

DoB:

Address:

Phone:

Dear Prescriber,
Wae spoke to your patlent about diabetes care and noticed your patient has nat
filled a statin therapy at CVS pharmacy In the last 180 days,

Your patient would like us to reach out on their behalf to determine if it is
appropriate to start a statin therapy. Please send a new prescription for statin
therapy if it is appropriate.

Thank you in advance for taking the time to review this information.
Sincerely,
Your local CvS Pharmacist

Pharmacist Comments:

RESPONSE REQUESTED:

please send a new prescription for the requested therapy, if appropriate {refer to stora info above)

-« OR =
Please indicate your decision below and fax back to! SCE-533-047%
1 will discuss with patient at next visit 1 not ctinicasty appropriate for this patient

M{j Commenmns:

for ﬂa esn ’f you a;a re:’ *s!! Elie -m‘c B4 Fz&ﬂt, :: £36% drr mv FE
repipiznt of this [3X rpay moake & e

’.a! e ?u R nRmizSinng
DRACYS endfur Tax thr opl-
request via emal 10 90 nol alseainmern o, VS hansacy 15 required

‘z{y"& {“‘q‘ﬁ, PRIfrnacy. oy 372 n;m' sws WAYE RN Y
sut reguest ty 431 D953 The teCBIER] may sito send an
1 bonur an apt-oul reqaest wltfin gairty dave of receipt

FOR CV3 USE ONLY: MMRX1 2900@@0{}003636545542

. REQUEST TO CLOSE GAP IN THERAPY
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N 3¢

Commonwealth of
County of Su
The Superior Court

CIVIL DOCKET#: SUCV2019-0655-BLS1

\ORheL 02181 (NS)

Case: Tashjian v. CVS Pharmacy, Inc. et al. : M 3>M/ R M.
FLMMAaY i F,

NOTICE OF TRANSFER TO
BUSINESS LITIGATION SESSION

Upon review, the court orders this case transferred to the Business Litigation
Session (BLS) and assigned to BLS1. In the future, all parties must include the initials
- "BLS1"at the end of the docket number on all filings, as shown above.

Counsel shall discuss with their clients and with opposing counsel whether the
parties will participate in the BLS Discovery Project (counsel are directed to
http://www.mass.gov/courts/court-infoftrial-court/sc/sc-bls-gen.html for more information
on the Project). Counsel may indicate their respective client's participation by completing,

filing and serving the attached form.

3/1 S ]lﬁ

Janet L. Sanders
Justice of the Superior Court &
Administrative¥Justice of the Business Litigation Session
\




Robert E. Mazow, Esq.
Admitted in MA& NH
RMazow@forrestlamothe.com

Kevin J. McCullough, Esg.
Admitted in MA& NH
KMcCullough@forrestlamothe.com

John R. Yasi, Esq.
Admitted in MA
JYasi@forrestlamothe.com

Paul F.X. Yasi, Esq.
Admitted in MA
PYasi@forrestlamothe.com

Matthew T. LaMothe, Esq.
Admitted in MA
MLaMothe@forrestlamothe.com

Michael C. Forrest, Esq.
Admitted in MA, CA & NH (inactive)
MForrest@forrestlamothe.com

Brian P. McNiff, Esq.
Admitted in MA& 1L
BMcNiff@forrestiamothe.com

David . Relethford, Esq.
Admitted in MA

DRelethford@forrestl he.com

Salem, MA:

2 Salem Green, Suite 2
Salem, MA 01970
(617) 231-7829
(877) 599-8890
(617) 517-3271 Fax

Concord, CA:

3998 Chestnut Avenue
Concord, CA 94519
(415) 579-9481

(877) 599-8890

(617) 517-3271 Fax

Chicago, IL:
(312) 261-5557

(617) 517-3271 Fax

PLEASE ADDRESS ALL
CORRESPONDENCE
TO THE SALEM,
MASSACHUSETTS
ADDRESS

www.ForrestLaMothe.com
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E‘ Forrest, LaMothe, Mazow, &
: . ____,_[.._ A
ﬁ Consumer Advocacy and Class Action Litigation =

McCullough, Yasi & Yasi, p.c.

May 2, 2019

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED
#7018 0360 0000 9640 9685

CVS Caremark, Inc.

Larry J. Merlo — President and CEO
One CVS Drive

Woonsocket, RI 02895

RE: CHARLES TASHJIAN, on behalf of himself and
all others similarly situated
V.
CVS PHARMACY, INC.;
CVS HEALTH CORPORATION;
and CVS CAREMARK, INC.
Civil Action No. SUCV2019-0655-BLS1

Dear Mr. Merlo:
Enclosed herewith please find a copy of the following documentation:

1. A copy of the Summons;

2. A copy of the Civil Action Cover Sheet;

3. A copy of the First Amended Complaint and Demand for Jury Trial;
and

4. A copy of the Notice of Transfer to Business Litigation Session.

This information concerns a lawsuit which has been filed against you in the
Suffolk County Superior Court of Massachusetts.

It is requested that you forward the enclosed material to legal counsel for
answer within the statutory time period to avoid the entering of a Default

Judgment.

Please contact me with any questions or concerns you may have.

CoSa T S PRE )

Robert E. Mazow, Esq.

REM:slo
Enclosures
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Commonwealth of Massachusetts

TRIAL COURT OF THE COM MONWEALTH
SUPERIOR COURT DEPARTMENT
CIVIL DOCKET NO. SUCV2019-0655-BLS1

SUFFOLK, 3S.

CHARLES TASHJIAN, on
behalf of himself and

all others similarlyPLAINTIFF(S),

situated
V.
CVsS P ., DEFENDANT(S)

CVS HEALTH CORPORATION; and
CVS CAREMARK, INC. SUMMONS

THIS SUMMONS IS DIRECTED TO CVS CAREMARK, INC. . . (Defendant’s.name)

You are being sued. The Plaintiff(s) named above has started a lawsuit against you. A copy'of the
Plaintiff's Complaint filed against you is attached to this summons and the original complaint has been

filed in the Suffolk Superior Court. YOU MUST ACT PROMPTLY TO PROTECT YOUR RIGHTS.

You must respond to this lawsuit in writing within 20 days. If you do not réspond, the court may decide
the case against you and award the Plaintiff everything asked for in the complaint. You will also lose'the
opportunity to tell your side of the story. You must respond to this lawsuit in writing even if you expect
to resolve this matter with the Plaintiff.. If you need more time to respond, you.may request.an:.
extension of time in writing from the Court. ’ 2 '

" How to Respond. To respond to this lawsuit, .ym,'x must file a written response with the court and mail a
copy to the Plaintiff’s Attorney {or the Plaintiff, if unrepresented). You can do this by: -
Filing your ‘signed original response "with the Clerk's Office for Civil Business, Suffolk Court,

3 Pembertoﬁdtﬁ&?)aﬁemaxl or in person, AND Superior
Dehvermg dr maz}ng a co%y of your response to the Plalntlff's Attorney/Plamtlf‘ at the following
address: 2 _Salem Green, Suite 2, Salem, MA 01970
What to include in your response. An “Answer” is one type of response to a Complaint. Your Answer
must state whether you agree or disagree with the fact(s) alleged in each paragraph of the Complaint.
some defenses, called affirmative defenses, must be stated in your Answer or you fnay'lose your right to
use them in court. If you have any claims against the Plaintiff (referred to as counterclaims) that are
based on'the same facts or transaction described in the Complaint, then you must include those claims
in your Answer. Otherwise, you may lose your right to sue the Plaintiff about anything related to this
Iawsuxt If you want to have your case heard by a jury, you must specifically request a jury trial in your
Answer or in a written demand for a jury trial that you must send to the other side and file with the
court no more than 10 days after sending your Answer. You can also respond to a Complaint by fi filing a
“\iotion to Dismiss,” if you believe that the complaint is legally invalid or legally insufficient. A Motion
to Dismiss must be based on one of the legal deﬁcienciés or reasons listed under Mass. R. Civ. P. 12. If
you are filing a Motion to Dismiss, you must also comply with the filing procedures for “Civil Motions”
described in the rules of the Court in which the complaint was filed, available at

www.mass.gov.caurts/case-legal-res/rules of court.
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I""DOCKET NUMBER Tr urt o =
CIVIL ACTION COVER SHEET | ial Court of Massachusetts fl i
The Superior Court \Ni /)
- Y|
PLAINTIFF(SY: CHARLES TASHJIAN, on behaif of himself ang all COUNTY .
ADDRESS: others similarly situated Suffolk |
DEFENDANTIS:  CVS PHARMACY, INC.. ) ’
CVS HEALTH CORPORATION; and
ATTORNEY: Robert E. Mazow, Esq. CVS CAREMARIK, INC
ADDRESS: Forrest, LaMothe, Mazow, McCullough, Yasi & Yasi ADDRESS:
2 Salem Green, Sute 2 ) CVS Prarmacy, Inc,; Registered Agent: 155 Faderal Street, Sulte 700, Boston, MA
Salern. MA_ 01970 CVS Heaith Corporation: One CVS Drive, Woonsocket, R 02895
850: #567507 " CVS Caramark, Inc.. One CVS Drive, Woonsocket, RI 02805
TYPE OF ACTION AND TRACK DESIGNATION (see reverse side)
GCODE NG, TYPE OF ACTION {specify) TRACK HAS A JURY CLAIM BEEN MADE?
A99 Othe Contract/Business Action F YES [Ono

i "Other” please describe: Putative class action against Defendants for viclation of privacy laws and unfair business practices,

STATEMENT OF DAMAGES PURSUANT TOG.L. ¢, 212, § 3A

The foliowing is a full, itemized and detailed statement of the facts on which the undersigned plaintiff or plaintiff counsel refies t0 determine money damages. For
this form, disregard double or treble damage claims; indicate single damages only.

TORTCLAIMS
{attach additional sheets as nacessary)

A. Documented madical expenses to date:
1. TOwE! HOSPHA @EPBIISES oooeirecreessmnsrcoreasaveas srosas srvensrssrasnsasserssossnss e asscons
2. Total dorior expenses .o
3. Total chiropractic expenses ...
4. Total physical therapy expenses .
5. Totat other expenses {describe below)

Subtotal {A):

B. Docutnented lost wages and compensation io date
C. Documented propery damages to dated .

D. Reasonably anticipsted future medicat and hosp:tal ex;}anses
E. Reasonably anticipated 10St WaGES erevencvve oo
F. Other documenied items of damages (desaribe befow] ..

MABRAB A BBWRPH

G. Briefly describe plaintiff's injury, Including the nahure and extent of injury:
TOTAL {A-F):$

CONTRACT CLAIM
{atach additional sheels 38 pecessary)

Provide 3 detatled description of clalmsis): $1.000.000.00
Putative Class action arising out of Defendants’ unfair and deceptive prescription marketing plan. TOTAL:§ -~V e s

s \

Signamre of Aﬂorney!?ro Se Plainuff X k\\ Date: 02/2519

CERTIFICATION PURSUANT TO SJC RULE 1:18
! heseby certify that | have compiied with requirements of Rule 5 of the Supreme Judicial Court Uniform Rules on Dispute Resolution {8JC
{Rule 1:18) requiring that I provide my clients with information about court-connected dispute rescxiutm services and discuss with them the

advantages and disadvantages of the vanceus mcthods of dispula res&!unen .
e

< | Date: 02/2519

Signature of Attorney of Record: X %:f’""ﬁ /{ i




t
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. : SUPERIOR COURT
DEPARTMENT OF THE TRIAL COURT
CA. NO. SUCV2019-0635-BLS]

CHARLES TASHIJIAN, on behalf of
himself and all others similarly situated,

Plaintiff,
V.
CVS PHARMACY, INC.; CVS HEALTH

CORPORATION: and CVS CAREMARK
INC.;

Defendants.

PLAINTIFF’S FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL

Plaintiff, Charles Tashjian (“Tashjian” or “Plaintiff”) alleges the following facts upon
personal knowledge as to himself and his own acts, and upon information and belief as to all other

matters.

Preliminary Statement

Plaintiff brings this action to obtain monetary, and other appropriate relief, for himself and
Members of the Class (defined below) as a result of the unlawful practices of Defendants, CVS
Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc. (collectively “CVS” or
“Defendants™).

CVS is in the business of, among other things, selling preseription medicine to customers across
the country, ncluding in Massachusetts. In doing so, CVS engaged in a scheme to solicit
prescriptions from customers’ physicians {“Prescribers” of “Physicians”) which CVS could then

sell to customers.




Ll
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As part of its scheme, CVS falsely represented to Prescribers that, among other things, CVS had
spoken with its customers, and that its customers expressly requested that CVS contact the
Prescribers to obtain certain prescription medications.

CVS's scheme was perpetrated even though CVS knew that CVS’s pharmacists had not, spoken
to the customers about contacting the Preseribers and that the customers had not requested that
CN’S contact the Prescribers.

As part of CVS’s scheme, CVS never notified the Prescribers or the Patient that CVS was being
compensated for sending the letters, nor did the scheme notify the medical provider that CVS had
not spoken with the consumer and that the consumer did not request that the CVS send the letters.
CVS’s scheme violated the privacy rights and other common law rights of Plaintiff and the Class
and CVS misappropriated, for their own commercial purpose and without consumer consent or
other authorization, the confidential and personal consumer medical prescription information
which had been entrusted by customers to CVS,

Upon information and belief, as part of CVS’s Scheme, CVS appears to have also disclosed
confidential patient information about its customers to unauthorized third-parties who provided
direct marketing services to CVS,

CVS’s scheme was not disclosed to Prescribers (or customers) and instead said scheme was
perpetrated under the guise of administering a drug compliance program, which provided a cloak
of legitimacy, when in fact, the scheme was simply a direct mail marketing and advertising scheme
designed to increase sales of statin prescriptions and other medicanons,

CVS’s scheme resulted in damages to Plaintiff and other similarly situated individuals.

b
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 CVS’s scheme caused false statements (purportedly statements of the consumer) fo enter

customers’ medical file which, among other things, dangerously suggested that the customers

sought medical treatment that they did not seek.

Further, CVS’s scheme resulted in it reaping significant financial benefit by selling prescription

medicine that would otherwise not have been fulfilled. Finally, CVS’s scheme resulted in it
receiving financially beneficially advertising support.
Parties

Plaintiff, Charles Tashjian is a resident of Uxbridge, Massachusetts.

. Defendants, CVS Pharmacy Inc. is a corporation formed under the laws of Rhode Island and

maintains a principle place of business at One CVS Drive, Woonsocket, RI 02895, and a registered
agent at 155 Federal Street, Suite 700, Boston, MA.

Defendants, CVS Health Corporation is a corporation formed under the laws of Delaware and
maintains a principle place of business at One CVS Drive, Woonsocket, RT 02895

Defendants, CVS Caremark, Inc. is a corporation formed under the laws of Delaware and
maintains a principle place of business at One CVS Drive, Woonsocket, R1 02895,

Jurisdiction and Venue

This Court has personal jurisdiction over Defendants pursuant to M.G.L. c. 223A, § 3, because,
inter alia, Plaintiffs claims arise out of Defendants’ regular transaction of business throughout the
Commonwealth of Massachusetts, including in Suffolk County.

This Court has jurisdiction over the claims contained herein as they relate to Plaintiff and the other
similarly situated individuals because the claims for damages for Plaintiff and all other similarly

situated individuals exceed twenty-five thousand dollars ($25,000.00).

Sed
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I8. Venue in this matter is proper as CVS Pharmacy, Inc. maintains a registered agent located in
Suffolk County, Massachusetts. Venue in this matter is further proper as CVS Health Corporation,
and CVS Caremark, Inc. are corporations operating in the Commonwealth.

Factual Alleoations

19. Plaintiff repeats and re-alleges the allegations set forth above.

20. Plaintiff has utilized CVS Pharmacy (Store #1832) (“CVS Pharmacy™) located at 67D Main St.,
Medway, MA for his prescription fulfillment services for approximately the last 10 years.

21. In June of 2018, CVS Pharmacy sent the document, attached hereto as Exhibit A, to Plaintiff’s
medical provider, Dr, Fouad Aoude (“Letrer #17°).

22. Letter i I stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

23. Lenter # I falsely stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

24. Letter #1 stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on behalf of
Plaintiff to determine if it is appropriate to start a statin therapy.

25. Letrer #1 falsely stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on
behalf of Plaintiff to determine if it is appropriate to start a statin therapy.

26. Plaintiff does not have diabetes.

27. Plaintiff never spoke with any employee, agent or servant of CVS Pharmacy about diabetes care.

28. Plaintiff did not ask any employee, agent or servant of CVS Pharmacy to contact his medical
provider regarding stafin therapy.

29. Letrer # 1 was intended by CVS to serve as marketing material.

30. Leter i1 was intended by CVS to induce Plaintiff”s medical provider into writing Plaintiff a
prescription for statin which CVS could fulfill to their financial advantage.

31. Letier # 1 is now part of Plamtiff's medical file.

32. The statin manufacturer provided marketing assistance to CVS Pharmacy.
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33. CVS received financial assistance in sending its Lefrer £ 1 to Plaintifl”s medical provider.

34. As a result of sending letters, like Letier 21, CVS received financial benefit and profit

35. In November of 2018, CVS Pharmacy sent the document, attached hereto as Exhibit B, to
Plaintiff"s medical provider, Dr. Fouad Aoude (“Lerrer #27).

36. Letter #2 stated that CVS Pharmacy spoke with Plaintiff about diabetes care.

37. Letter #2 falsely stated that CVS Pharmacy spoke with Plaintuff about diabetes care.

38. Lerter #2 stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on behalf of
Plaintiff to determine if it 1s appropriate to start a statin therapy.

39. Letter #2 falsely stated that Plaintiff requested that CVS Pharmacy reach out to Dr. Aoude on
behalf of Plaintiff to determine if it is appropriate to start a statin therapy.

40. Letter #2 was intended by CVS as marketing materzal.

41. Letter #2 was intended by CVS to induce Plaintiff’s medical provider into writing Plaintiff a
prescription for statin which the CVS could fulfill to its financial advantage.

42. CVS used Plaintiff’s name for financial gain without his permission or consent.

43. Letter #2 is now part of Plaintiff’s medical file.

44. The statin manufacturer provided marketing assistance to CVS Pharmacy.

45. CVS received financial assistance in sending Letter 72 to Plamtiff’s medical provider.

46. As a result of sending letters, like Letter 22, CVS received financial benefit and profit.

47. CVS used Plaintiff’s name in Letter #1 and Lester #2 as part of its attempt to increase CVS's
profits.

48. CVS did not request to use Plaintiff’s name prior to using it C'VS knew he would reject the request.

49. CVS used Plaintiff's name despite his lack of permission because CVS wanted to profit from their

marketing scheme.
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CVS routinely engages in the scheme outlined above.

CVS used Plamtiff’s name for financial gain without his permission or consent.

CVS misappropnated Plaintiff’s name for financial gain as part of their marketing plan,

CVS 1s a covered entity for the purposes of the Health Insurance Portability and Accountability
Act of 1996 (HIPAA).

CVS has vast stores of personal and private consumer medical prescription information.

. CV8 reviewed personal and private consumer information to determine on which customers behalf

CVS would target their marketing matenals.

. CVS provided prescription fulfillment services to the Plaintff.

CVS owed a fiduciary duty to Plaintiff.

CVS breached its fiduciary duty to Plaintiff by sending false information to Plaintiff’s medical

provider.

. CVS breached its fiduciary duty to Plaintiff by failing to disclose to Plaintiff’s medical provider

that CVS was receiving financial support for sending the letter to Plaintiff"s medical provider.
CVS breached its fiduciary duty and caused Plaintiff harm in the form of increased risk of receiving
medical treatment based upon the false statement CVS caused to be placed in Plaintiff’s medical
records.

At all relevant times, CVS was engaged in trade or commerce.

2. Plaintiff alleges that the acts and omissions described herein were unfair and/or deceptive.

Plaintiff alleges that the acts and omissions described herein were committed willfully and/or
knowingly.

On February 25, 2019, Plaintiff served the Defendant with a class-wide consumer protection act

demand letter.
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65. On April §, 2019, CVS responded to Plaintiff”s class-wide consumer protection act demand letter.
66. CVS’s response to Plaintiff's class-wide consumer protection act demand letter was unreasonable.

Class Alleeations

67. Plaintiff repeats and re-alleges the allegations set forth above,
68. Plaintiff brings this action pursuant to Mass. R. Civ. P. 23 and M.G.L. ¢. 93A on behalf of himself
and a class consisting of:

All customers of CVS on whose behalf CVS sent a Request to Close Potential Gap in
Therapy letter.

69. All of the persons or entities described in the preceding_paragrapﬁ are referred to herein as the
“Class” or “Members”. Plaintiff reserves his right to amend the definition.

70. This action is properly maintainable as a class action.

71. The Members of the Class are so numerous that joinder of all Members would be impracticable.

72. Plaintiff's claims are typical of the claims of other Members of the Class, as all Members of the
Class have been similarly affected by CVS’s unlawful acts and omissions.

73, Plaintiff will fairly and adequately protect the interests of the Class and is represented by counsel
experienced in complex class action litigation.

74. Commeon questions of law and fact exist and predominate over any questions of law or fact which
may affect only individual Class Members. Common questions of law and fact include:
A. Whether the acts and omissions of CVS constituted violations of M.G.L. ¢. 214, § 3A and/or

M.GL. ¢ 93A;

B. Whether the acts and omissions of CVS were unfair and/or deceptive,

C. Whether the acts and omissions of CVS were committed willfully and/or knowingly;
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D. Whether the acts and omussions of CVS constituted: (1) Negligence; (2) Breach of the
Fiduciary Duty of Confidentiality; (3) Breach of Prvacy, andfor (4) Tortious
Misappropriate of Private and Personal Information;

E. Whether CVS is liable for the acts and omissions of their employees and agents;

F. What is the applicable statute of limitations on any and all causes of action; and

G. Whether Plaintiff and the Class are entitled to damages, and if so, the proper measure of
damages.

75. A class action will cause an orderly and expeditious administration of the claims of Class

Members.

76. A class action will foster economies of time, effort and expense to ensure uniformity of decisions,
presenting the most efficient manner of adjudicating the claims set forth herein,

COUNT 1
Negligence

77. Plaintiff repeats and re-alleges the allegations set forth above,

78. CVS had a legal duty to not create and cause false information to enter Plaintiff’s medical file.

79. CVS had a duty to not make false statements to Plaintiff’s medical provider.

80. CVS breached its duty by submitting false information to Plaintiff’s medical provider.

81. CVS's breach of its duty has caused Plantiff harm.

82. CVS had a legal duty to not create and cause false information to enter Class Members’ medical
records.

83, CVS had a duty to not make false statemen%s to Class Members” Physicians.

84. CVS breached its duty by submitting false information to Class Members™ Physicians.

5. All the aforementioned acts and omissions of CVS were committed negligently.
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All of the aforementioned acts and omissions constitute breaches of CVS’s duties under Federal

and/or Massachusetts law,

CVS’s breach of its duty has caused Plaintiff and members of the Class harm,

CVS had a fiduciary duty to Plaintiff and Class Members.

As a direct and proximate cause of CVS’s negligence, false information was sent to Plaintiff’s

medical provider and placed in Plaintiff's medical record.

As a direct and proximate cause of CVS’s negligence, Plaintiff and the Class have suffered

damages, including but not limited to, increased risk of medical risk and medical mistakes.
‘WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment

against CVS for its negligence and award damages to adequately compensate Plaintiff and the

Class.
COUNT 11
Breach of Fiduciary Duty of Confidentiality
Plaintiff repeats and re-alleges the allegations set forth above.

CVS is amedical provider.

CVS is a covered entity under the Health Insurance Portability and Accountability Act.

CVS provided prescription fulfillment services to the Plaintff.

CVS owed a fiduciary duty to Plaintiff.

CVS breached its fiduciary duty to Plaintiff by sending false information to Plaintff's physician,
CVS breached its fiduciary duty to Plaintiff by failing to disclose to Plaintiff’s physician that CVS
was receiving financial support for sending the letter to Plann{f’s physician.

CVS provided prescription fulfillment services to Class Members.

CVS owed a fiduciary duty to Class Members.
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100. CVS breached its fiduciary duty to Class Members by sending false information to Class
Members’ Physicians.

101. CVS breached its fiduciary duty to Class Members by failing to disclose to Class Members’
Physicians that CVS was receiving financial support for sending the letter to Class Members’
Physicians.

102.CVS’s breach of its fiduciary duty to Plamntiff and Class Members caused Plaintiff and Class
Members harm in the form of increased risk of receiving medical treatment based upon the false
statements the Defendant caused to be placed in Plaintiff’s and Class Members® medical records.

103.CVS’s breach of its fiduciary duty to Plaintiff and Class Members has caused Plaintiff and Class
Members to suffer harm, including but not limited to financial harm.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment

against CVS for breach of its fiduciary duty and award damages to adequately compensate Plaintiff

and the Class.
COUNT 11
Breach of Privacy — Appropriation of Plaintiff®s Name and/or Likeness
Violation of ML.G.L.. c. 214, § 3A

104. Plaintiff repeats and re-alleges the allegations set forth above.

105. Letter £ 1 was intended as marketing material.

106. Letter # 1 was intended to induce Plaintiff’s medical provider into writing Plaintiff a prescription
for statin which CVS could fulfill to their financial advantage.

107. Letrer %2 was intended as marketing material.

108, 1.etrer #2 was intended to induce Plaintiff’s medical provider into writing Plaintiff a prescription
for statin which the CVS could fulfill to their financial advantage.

109.CVS used Plaintiff's name for financial gain without his permission or consent.
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110. A third-party provided undisclosed marketing assistance to CVS Pharmacy.

ITL.CVS received financial assistance from a third-party in sending Lewer 1 and Letter #2 to
Plaintiff"s medical provider.

112, As a result of sending letters, like Letter #1 and Lerter #2, CVS received financial benefit and
profit,

113, CVS routinely engages in the scheme outlined above.

114. CVS used Plaintiff’s name for financial gain without his permission or consent.

115. CVS misappropriated Plaintiff"s name for financial gain as part of their marketing plan.

116. CVS used Plaintiff’s name in Letter # 1 and Letter # 2 as part of its attempt to increase their profits.

H7.CVS used Plaintiff's name despite his lack of permission because they wanted to profit from their
marketing scheme.

118.CVS has sent similar Request to Close Potential Gap in Therapy letters to Class Members’
Physicians,

119.CVS has sent similar Request to Close Potential Gap in Therapy letters to Class Members’
Physicians as part of its marketing scheme.

120.CVS has similarly falsely used Class Members’ names for financial gain without the Class
Members’ permission or consent.

121. As a direct result of the acts and omissions of CVS, Plaintiff and the Class have been harmed.

122, As a direct result of the acts and omissions of CVS, Plaintiff and the Class have suffered financial
detriment.

123. As a direct result of the acts and omissions of CVS, Plaintiff and the Class have suffered a breach

in their interest in privacy.
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124. As a direct result of the acts and omissions of CVS, CVS has profited from the unauthorized use
of Plaintiff’s and Class Members’ names.
WHEREFORE, Plaintiff and the Class respectfully request that this Court enter Judgment
against CVS for breach of privacy via their unlawful appropriation of Plaintiff’s name and/or
likeness and award damages to adequately compensate Plaintiff and the Class.

COUNT IV
Tortious Misappropriation of Private and Personal Information

125. Plaintiff repeats and re-alleges the allegations set forth above.

126._Plaintiﬁ‘ did not authorize _C\_"S’s appropriation of his personal and private information for
commercial purposes as alleged herein.

127. Class Members did not authorize CVS'’s appropriation of their personal and private information
for commercial purposes as alleged herein.

128, CVS’s scheme allowed CVS to misappropriate Plaintiff’s and the Class’s personal and confidential
information for substantial financial or other consideration in a manner which violated the
Plaintiff’s and the Class’s right of privacy and to be left alone.

129.CVS’s scheme was accomplished intentionally, recklessly or with negligent disregard for
Plaintiff’s and the Class’s right of privacy.

130. As a result of CVS’s scheme, Plaintiff and the Class have suffered, or are likely to suffer, damages,
including, infer alia, invasion of their right to privacy, CVS’s financial gain and/or invasion of
another legally protected interest.

WHEREFORE, Plaintiff and the Class respectfully request that this Court enter judgment
against CVS for its tortious misappropriation of private and personal information and award

damages to adequately compensate Plaintiff and the Class.
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COUNT V
VIOLATION OF M.G.L. c. 93A.§2

131. Plaintiff repeats and re-alleges the allegations set forth above.

132. CVS’s practice of sending Letrer #1 and Letter #2 was unfair and/or deceptive.

133. CVS’s practice of sending Lerter #1 and Letter #2 caused Tashjian damages in the form of false
information being entered into his medical file.

134 CVS’s practice of sending Letter #1 and Letrer #2 was done willfully and/or knowingly.

135. CVS’s practice of sending Lerter # 1 and Letter #2 constitutes a violation of MG L. ¢. 93A.

136.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the identity of the pharmacist purportedly sending the
letters.

137.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the identity of the pharmacist who purportedly counseled
the Class Member.

138. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done without providing the date upon which the Class Member purportedly
requested that a CVS pharmacist send such correspondence to the Class Members” Physicians.

139.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians failed to reveal to the patient that CVS was making a net profit each time 1t sent the
subject correspondence.

140. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians failed to reveal fo the patient that CVS realizes a profit when, as a result of sending the

subject correspondence, an additional prescription is fulfilled at CVS.

St
Lo%)
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141.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members
Physicians, as set forth hereim, deprived Class Members of critical information that Class Members
would need to reasonably evaluate any purported recommendations/advice contained in the
Request to Close Potential Gap in Therapy letters.

142. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was unfair and/or deceptive.

143.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, constitutes an unfair and/or deceptive single course of
conduct.

144. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, was done without Class Members' authority.

145.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians in the manner set forth herein, was done without Class Members’ express written
authority.

146.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done by means of a computerized system which did not utilize the professional
judgment of a pharmacist.

147.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted false, deceptive, and/or misleading advertising.

148. CVS’s practice of sending Request to C losé Potential Gap in Therapy letters to Class Members’
Physicians constituted an activity in nonconformity with federal, state and municipal laws,

ordinances and/or regulations.
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149.CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians constituted a frandulent and deceptive act in violation of 247 CMR 9.01.

150. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was not undertaken as part of a Collaborative Drug Therapy Management Plan.

151. CVS’s practice of sending Request to Close Potential Gap in Therapy letters was not undertaken
under the supervision of a physician.

152.CVS’s practice of sending Request to Close Potential Gap in Therapy letters did not constitute
counseling to a patient.

153.CVS did not provide Class Members with a copy of the Request to Close Potential Gap in Therapy
letters sent to their respective Prescribers.

154. CVS’s practice of sending Request to Close Potential Gap in Therapy letters to Class Members’
Physicians was done willfully and/or knowingly.

155.CVS’s practice of sending Request to Close Potential Gap in Therapy letter to Class Members’
Physicians constituted a violation of M.G.L. ¢. 93A.

156.CVS’s practice of sending false information/representations to Class Members® Physicians
constituted a violation of M.G.L. ¢. 93A.

157.CVS’s practice of sending false information to Class Members' Physicians was unfair and/or
deceptive.

158.CVS’s practice of sending false information to Class Members’ Physicians caused Plaintiff and
the Class Members damages in the form of false information being entered into their medical files

159. CVS’s practice of sending false information to Class Members™ Physicians was done willfully

and/or knowingly.
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160.CVS’s breach of duty of confidentiality to Plaintiff and the Class Members was unfair and/or
deceptive,

161, CVS’s breach of duty of confidentiality to Plantiff and the Class Members caused Plamntiff and
the Class Members damages in the form of false information being entered into their medical files.

162. CVS’s breach of duty of confidentiality to Plaintiff and the Class Members was done willfully
and/or knowingly.

163.CVS’s breach of duty of confidentiality to Plaintiff and the Class Members constitutes violations
of M.G.L. c. 93A.

164. CVS’s use of Plaintiff and the Class Members™ names for financial gain without their permission
or consent was unfair and/or deceptive.

165. CVS’s use of Plaintiff and the Class Members™ names for financial gain without their permission
or consent caused Plaintiff and the Class Members damages in the form of false information being
entered into their medical files.

166. CVS’s use of Plamtiff and the Class Members’ names for financial gain without their permission
or consent was done willfully and/or knowingly.

167 CVS’s use of Plaintiff and the Class Members™ names for financial gain without their permission
or consent constituted violations of M.G.L. ¢. 93A.

WHEREFORE, Tashjian respectfully requests that this court enter Judgment against CVS
for its willful and knowing violations of MG L. ¢. 93A, § 2 and that the court award multiple

damages, costs and attorneys’ fees to adequately compensate Tashjian and the Class.

16
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DECLARATORY JUDGMENT

168. Plaintiff repeats and re-alleges the allegations set forth above.

169. There exists an actual controversy as to whether CVS had a duty to comply with the mandates of
Federal and/or Massachusetts Law when ensuring the confidentiality and security of patients’
private information.

170. There exists an actual controversy as to whether CVS owed Plaintiff and the Class a fiduciary duty
fo maintain the security and confidentiality of their private information.

171 There exists an actual controversy as to whether CVS is responsible for the acts and omissions of
employees and agents under the doctrine of respondeat superior.

172. There exists an actual controversy as to whether CVS’s unauthorized dissemination of Plamtff
and Class Members’ personal information constituted unauthorized disclosures.

173. There exists an actual controversy as to whether CVS breached its duties to Plaintiff and the Class
by failing to maintain the security and confidentiality of their personal information.

174, Plaintiff and the Class are entitled to a declaration that CVS owed Plaintiff and the Class a fiduciary
duty to maintain the secunity and confidentiality of their personal information.

175. Plaintiff and the Class are entitled to a declaration as to what exactly CVS’s duties to Plaintiff and
Class Members are/were in regard to ensuring the confidentiality and security of their personal
information.

176. Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein
are unfair and deceptive.

177. Plainuff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein

are in violation of M.G.L. ¢. 93A.

17
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178. Plaintiff and the Class are entitled to a declaration that CVS’s acts and omissions set forth herein
were committed willfully, knowingly, and/or in bad faith.
179. Plaintiff and the Class are entitled to a declaration that CVS breached its duties to Plaintiff and the
Class Members.
WHEREFORE, Plaintiff and the Class request that this Honorable Court set forth, by way
of declaratory judgment, CVS’s duties to Plaintiff and Class Members with regard to ensuring the
confidentiality and secunity of patients’ personal information.

PRAYERS FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and other similarly situated individuals,
demand judgment against CVS as follows:

A An order determining that this action 1s a proper class action, and certifying Plaintiff
as representative of the putative Class;

B. An order appointing Plaintiff’s counsel as competent legal representatives of the
putative Class;

C. An order determining that the acts and omissions of CVS as described above
constitute violations of MG L. ¢ 214, § 3A, and M. G.L. ¢. 934A;

D. An order determining that the acts and omissions of CVS  as described herein
constitute Breach of the Fiduciary Duty of Confidentiality, Negligence, Breach of
Privacy, and Tortious Misappropriation of Private and Personal Information.

E. An order requiring CVS to disgorge any profit it realized as a result of sending the
Request to Close Potential Gap in Therapy letters to Class Members” Physicians;

F. An order awarding Plaintiff and the Class damages, together with interest, costs,

and reasonable attorneys’ fees;

18
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G. An order determining the appropriate statute of limitations applicable to each count
of this action;
H. An order awarding Plaintiff an appropriate stipend for acting as class
representative; and
I Anorder awarding Plaintiff and the Class any further relief as this Court may deem
just and appropriate.
JURY DEMAND
Plaintiff, on behalf of himself and all others similarly situated, hereby demand trial by
Jury on all counts of this Complaint, which are triable by a jury.

Respectfully submitted, DATED: April 24, 2019
Plaintiff, by his attomeys,

i & . s ﬁiﬂy /x‘”wy ,/Pi’
Robert E. Mazow, Esq.

(BBO# 567507)
rmazow(@forrestlamothe. com
Michael C. Forrest, Esq.
(BBO# 681401)
mforresti@forrestlamothe.com
Forrest, LaMothe, Mazow,
McCullough, Yasi & Yasi, P.C.
2 Salem Green, Suite 2

Salem, MA 01970

(617) 231-7829
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EXHIBIT A
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CVS/pharmacy UL AN AT

RESPONSE REQUESTED:
REQUEST 7O CLOSE POTENTIAL GAP IN THERAPY

PRESCRIBER:
Name: FOQUAD AQUDE From: CVS/pharmacy
Store #1852

Address: Address: 67D MAIN 87,
MEDWAY, MA 02053

Phone: Phone: 508-533-677%1

Fax: Fax: 508-533-9475

PATIENT: PRIOR THERAPY:

Name: TASHIIAN, CHARLES

DoB:

Address;

Phone:

Dear Prescriber, -

We spoke to your patient about diabetes care and noticed your patient has not
filled a statin therapy at CVS pharmacy in the last 180 days.

Your patient would like us to reach out on their behalf to determine if It is
appropriate to start a statin therapy. Please send a new prescription for statin
therapy if it is appropriate,

Thank you in advance for taking the time 1o review this information,

Sincerely,
Your tocal CVS Pharmacist

Pharmocist Comments:

, RESPONSE REQUESTED:
Piease send a new prescription for the requested therapy, ¥ appropriate (refer to store info ahove)

v OR «
Please indicate vour decision below and fax back to: 508-533-9475
1 will discuss with patiant at next visit [ not clinically appropriate for this patiant

MD Commoents:

The infarmanss roatained ia thiz slecbrnnir megaxce at wall 22 3ty stlachimenis to this Mmeisags sne intended for B s
regipient and may tontale anafideatial ar privileged inlormation. I yzu are ot the nlendsl recipeent, plasse of thig mavsana 5% wrll
35 fiy sttachsrenis and advise the sender Wmmedistely. The recigient of Bag fax may imebe 2 regquest 1o ool oot of receieing Telute Doy tonsennsions
tram Cvitharmacy, Theiw ate Sumersus wiys vou My 601 oUT The re€gienl inay {3l Ma toib tres aumbar o1 1-600-S140PCYS anzfor a1 the opt-
oyt renuest tg 301 652- 0693 The ropient may 2350 serd an opl-out requast vig omal 12 90 _not_¢aRERVECIIaMAIRCom. TVG/ Frarmecy i3 reguied
o hoaos an optout ceguest wilkn ity dbvs of recapt

FOR CVS USE ONLY:  HMRX1 T 29000000003505901574

wiven gya of the intended

E REQUEST TO CLOSE GAP IN THERAPY ﬂ
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EXHIBIT B
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B cvs/pharmacy WERUTEE O e
RESPONSE REQUESTED:

REQUEST TO CLOSE POTENTIAL GAP IN THERAPY

PRESCRIBER:
Mame: FOUAD AOUDE From: CVS/pharmacy
Store # 1852
Address: Addrass: 67D MAIN ST.
MEDWAY, MA 02053
Phone: Phone:  S08-533-8771
Fax: Fax: 508-533-9475

PATIENT: PRIOR THERAPY:

cov: p— T

DOB:

Address:

Phona!

Dear Prescriber,
Wae spoke 1o your patlent about diabetes care and noticed your patient has not
filled a statin therapy at CVS pharmacy In the last 180 days,

Your patient would like us to reach out on their behalf to determine if it is
appropriate to start a statin therapy. Please send a new prescription for statin
tharapy if it is appropriste.

Thank you in advance for taking the time to review this information.
Sincerely,
Your local CVS Pharmacist

Pharmacist Commments:

RESPONSE REQUESTED:

Please send a new prescription for the requested therapy, if appropriate {refer to stora Info above)

- OR -
Please indicate your degision below and fax back to: S50§-533-0475%
I will discuss with patient at next visit 1 nae ciinicatly appropriate for this patient

MD Comments:

sletizunie mmssage 3s well 35 any ellschmenic 1 hiF mpdsage are inter deg (27 1ne anciusive wre of the ntendsld
ticentlal of mivieged wformation, ¥ ‘pu =i e% e nt 'm-cé fcﬂ:f- nt, pleask destroy 3 Coples of this message a5 web
ht fer . ing Fature Tew ranmnissizng
SHOAOWS endfos Tax the opte
g i SIMETR. Lo, LVSIFESIisacy 15 required

Tre inforyation cotteazd
rEIipenl 3G MY (ontat
25 35 stlachments 90 30ese e sender unmediainly
fromm % Amacy. TH25e 3172 PUMEIDUS WIYS 10
Luest iy AD1-A%E-0883 The 3
vonsr on opt-oul regaest watlun Dhidy deve of reraipt

;:qw:s! v.la ema:i 33 5o ngl

W

FOR CVS USE ONLY: MMRX1 2900000000363654554 2

. REQGUEST TO CLOSE GAP IN THERAPY




Case 1:19-cv-11164-LTS D ent 1-1 Filed 05/23/19 Page 81 of 81 \ 3l

Commonwealth of achusetts
County of Suffolk
The Superior Court

CIVIL DOCKET#: SUCV2019-0655-BLS1

\OhGed 034810 (NS)
Case: Tashjian v. CVS Pharmacy, Inc. et al. : ,M S’M RT M.
FLMmAYaY F

NOTICE OF TRANSFER TO
BUSINESS LITIGATION SESSION

Upon review, the court orders this case transferred to the Business Litigation
Session (BLS) and assigned to BLS1. In the future, all parties must include the initials
"BLS1" at the end of the docket number on all filings, as shown above.

Counsel shall discuss with their clients and with opposing counsel whether the
parties will participate in the BLS Discovery Project (counsel are directed to
http:/iwww.mass.gov/courts/court-infoftrial-court/sc/sc-bls-gen.html for more information
on the Project). Counsel may indicate their respective client's participation by completing,

filing and serving the attached form.

3/1 < ]Iﬁ_

Janet L. Sanders
Justice of the Superior Court &
Administrativex ustice of the Business Litigation Session
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss.
CHARLES TASHIJIAN, on behalf of himself )
and all others similarly situated, ) SUPERIOR COURT
) CIVIL ACTION FILE
Plaintiff, ) NO.SUCV2019-0655-BLS1
)
V. )
)
CVS PHARMACY, INC.; CVS HEALTH )
CORPORATION; and )
CVS CAREMARK INC., )
)
Defendants. )
)

CVS PHARMACY, INC., CYS HEALTH CORPORATION, AND
CVS CAREMARK, INC’S NOTICE OF FILING NOTICE OF REMOVAL

TO: Suffolk Superior Court Robert E. Mazow
Civil Clerk’s Office Michael C. Forrest
Suffolk County Courthouse Forrest, LaMothe, Mazow,
3 Pemberton Square McCullough, Yasi & Yasi, P.C.
Boston, MA 02108 2 Salem Green, Suite 2

Salem, Massachusetts 01970
(617)231-7829

Defendants CVS Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc., have
filed a Notice of Removal today of the above-captioned civil matter from Suffolk Superior Court,
Commonwealth of Massachusetts, to the United States District Court for the District of
Massachusetts, pursuant to 28 U.S.C. § 1332, containing a statement of fact which entitles it to
remove the case to the United States District for the District of Massachusetts. Certified copies of
all records, proceedings and docket entries in the Superior Court shall be filed with the District
Court pursuant to District of Massachusetts Local Rule 81.1.

A copy of the Notice of Removal (without attachments) is attached hereto as Exhibit A.

You are respectively advised that pursuant to 28 U.S.C. § 1446(d), the Suffolk Superior Court,
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Suffolk County, Commonwealth of Massachusetts, shall proceed no further in this action unless

and until the action is remanded.

Respectfully submitted this 23rd day of May, 2019.

Y 7))

¢ e

T<Christopher %oﬁnélly (BBO #129930)
[tf:’d@dcglaw. com
Joshua N. Ruby (BBO #679113)
Jjnr@dcglaw.com
- DONNELLY, CONROY & GELHAAR, LLP

260 Franklin St., Suite 1600

Boston, MA 02110

Tel.: (617) 720-2880

Fax.: (617) 720-3554

Counsel for Defendants CVS Pharmacy, Inc., CVS
Health Corporation, and CVS Caremark, Inc.
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CERTIFICATE OF SERVICE

[ hereby certify that on the 23rd day of May, 2019, I served a true and correct copy of the

foregoing on counsel of record via first class United States Mail, postage prepaid, properly

addressed as follows:

Robert E. Mazow

Michael C. Forrest

Forrest, LaMothe, Mazow, McCullough,
Yasi & Yasi, P.C.

2 Salem Green, Suite 2

Salem, Massachusetts 01970
(617)231-7829

Attorneys for Plaintiff

L T ,/{
’ﬂgi@shua N. Ruby _
7
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
EASTERN DIVISION

CHARLES TASHJIAN, on behalf of himself )
and all others similarly situated, )
) CIVIL ACTION
Plaintiff, ) NO.
)
V. )
)
CVS PHARMACY, INC.; CVS HEALTH )
CORPORATION; and )
CVS CAREMARK INC., )
)
Defendants. )
)
DECLARATION OF CALLIE PAINE
1. My name is Callie Paine. 1 am over 18 years of age, of sound mind, and under no
legal disability.
2. I am Director, Pharmacy Clinical Services, for CVS Pharmacy, Inc. My team

manages the Gaps in Care Program.

3. The facts set forth herein are based upon my personal knowledge, my familiarity
with CVS’s policies and practices, or upon my review of business records of CVS, which records
were made by, or from information transmitted by, a person with knowledge of the event described
therein, at or near the time of the event described, and are kept in the ordinary course of the
regularly conducted business activity of such person and CVS, and it is the regular practice of that
business activity to make such records. If called to testify about those facts, I could and would do

so competently and under oath.
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4. | am making this declaration for use in Charles Tashjian v. CVS Pharmacy Inc, et
al., which has been removed to this Court from the Massachusetts Superior Court for Suffolk
County (originally styled as Case No. SUCV2019-0655-BLS1).

5. CVS Pharmacy, Inc., is a Rhode Island corporation with its principal place of
business in Rhode Island.

6. CVS Health Corporation is a Delaware corporation with its principal place of
business in Rhode Island.

7. CVS has sent “Request to Close Potential Gap in Therapy” letters on behalf of over
500 customers of CVS.

In accordance with 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing
is true and correct:

Executed this 17th day of May, 2019.

/sl Callie Paine
Callie Paine
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