
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

EASTERN DIVISION 

CHARLES TASHJIAN, on behalf of himself 
and all others similarly situated, 
 

Plaintiff, 
 
v. 
 
CVS PHARMACY, INC.; CVS HEALTH 
CORPORATION; and 
CVS CAREMARK INC.,  
 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
CIVIL ACTION 
NO. _______________ 
 

 
CVS PHARMACY, INC., CVS HEALTH CORPORATION, AND  

CVS CAREMARK, INC’S  NOTICE OF REMOVAL 

Defendants CVS Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc., 

(collectively, “CVS”) hereby remove this action from the Superior Court of the Commonwealth 

of  Massachusetts, Suffolk County, to the Eastern Division of the United States District Court for 

the District of Massachusetts in accordance with 28 U.S.C. §§ 1332, 1441, 1446, 1453, and other 

applicable law.  This Court has jurisdiction over this action under 28 U.S.C. §1332(d)(2).  As 

grounds for removal, CVS respectfully shows this Court the following: 

I. BACKGROUND 

1. On April 26, 2019, Plaintiff Charles Tashjian filed a First Amended Complaint and 

Demand for Jury Trial (the “Complaint”) against CVS in the Superior Court of Suffolk County, 

Case No. SUCV2019-0655-BLS1 (the “State Court Action”).   
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2. As required by 28 U.S.C. § 1446(a), true and correct copies of all process, 

pleadings, and orders served upon CVS in the State Court Action as of the date of this filing are 

attached hereto as Exhibit A.1   

3. Plaintiff alleges that he and the putative class have been harmed in connection with 

a CVS mailing program, in which CVS sends letters to patients’ physicians.  Plaintiff’s six-count 

complaint asserts claims for: (i) negligence; (ii) breach of fiduciary duty of confidentiality; (iii) 

breach of privacy/appropriation of Plaintiff’s name and/or likeness; (iv) tortious misappropriation 

of private and personal information; (v) violation of Massachusetts General Law chapter 93A, 

section 2 (unfair practices); and (vi) declaratory judgment.  The Complaint seeks damages, 

disgorgement of profits, attorneys’ fees, costs, and declaratory judgment.   

4. As stated in the Complaint, Plaintiff seeks to represent a class of individuals defined 

as, “All customers of CVS on whose behalf CVS sent a Request to Close Potential Gap in Therapy 

letter.” (the “Putative Class”)  (Compl. ¶ 69). 

5. As set forth in more detail below, this Court has original jurisdiction over Plaintiff’s 

claims against CVS under the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d). 

6. Removal to this Court is proper under 28 U.S.C. § 1441(a), 28 U.S.C. § 101, and 

Local Rule 40.1(c)(1) because the United States District Court for the District of Massachusetts, 

Eastern Division, is the federal judicial district and division embracing the Massachusetts Superior 

Court for Suffolk County, where the State Court Action was filed.2 

                                                 
1 Pursuant to Local Rule 81.1, copies of the state court proceedings will also be provided in paper 
format and by a disk containing the state court records in PDF format.  

2 Plaintiff pleads that he resides in Uxbridge, Massachusetts, which is located in Worcester County.  
(Compl. ¶ 12).  CVS would be amenable to personal jurisdiction in Worcester County, so it is 
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7. Plaintiff served CVS Health Corporation on May 6, 2019.3  Plaintiff served CVS 

Pharmacy on May 7, 2019.  Accordingly, CVS’s deadline to file this Notice of Removal (“Notice”) 

is June 6, 2019, which is thirty days after May 7, 2019.  See 28 U.S.C. § 1446(b)(1).  This Notice, 

filed on May 23, 2019, is therefore timely filed in compliance with § 1446(b)(1).  

8. In accordance with 28 U.S.C. § 1446(d), CVS has filed this Notice with this Court, 

will serve a copy of this Notice upon counsel for all parties, and will file a copy in the Superior 

Court of Suffolk County, along with a Notice of Filing of Notice of Removal.  A copy of the Notice 

of Filing of Notice of Removal is attached hereto as Exhibit B. 

9. By removing this action, CVS does not waive, but expressly preserves, any 

defenses with respect to the underlying state court action. 

II. THIS COURT HAS ORIGINAL JURISDICTION OVER THE CLAIMS IN THE 
STATE COURT ACTION UNDER CAFA 

10. The Class Action Fairness Act (“CAFA”) grants federal courts diversity 

jurisdiction over putative class actions that meet certain diversity and amount in controversy 

requirements.  See 28 U.S.C. § 1332(d).  Because, as shown below, those requirements are satisfied 

in this case, the State Court Action may be removed to this Court.    

 

 

                                                 
“deemed to reside” in Worcester County for venue purposes.  See 28 U.S.C. § 1391(c)(2).  
Accordingly, this matter “shall be assigned” to the Central Division because all parties “reside” in 
that division.  See D. Mass. L. R. 40.1(d)(1)(A).  CVS intends to file a motion to transfer this action 
to the Central Division shortly after removal.  

3  Plaintiff’s counsel purported to serve CVS Caremark Inc. on May 6, 2018, but CVS Caremark 
Inc. is not a corporate entity.         
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A. The State Court Action is A Class Action and the Number of Proposed Class 
Members Is Not Less Than 100. 
 

11.  Plaintiff satisfies CAFA’s requirement that the number of proposed class members 

exceeds 100 persons.  Plaintiff purports to bring this case as a class action, as defined by CAFA 

(28 U.S.C. § 1332(d)(1)(B)), on behalf of a class consisting of “All customers of CVS on whose 

behalf CVS sent a Request to Close Potential Gap in Therapy letter.”  (Compl. ¶ 68).   

12. CVS sent “Request to Close Potential Gap in Therapy” letters to physicians on 

behalf of at least 500 individuals.  See Exhibit C, Declaration of Callie Payne.  

13. Accordingly, the requirement that the number of proposed class members is not 

less than 100 is satisfied.  

B. The State Court Action Satisfies the CAFA Minimum Diversity Requirement. 
 
14. The State Court Action satisfies the CAFA diversity requirement because at least 

one named plaintiff or absent class member is a citizen of a different state than at least one 

defendant.  See 28 U.S.C. § 1332(d)(2)(a).  

15. CVS Pharmacy, Inc., is a Rhode Island corporation with its principal place of 

business in Rhode Island. See 28 U.S.C. 1332(c)(1) (citizenship of corporations); see also Exhibit 

C.   

16. CVS Health Corporation is a Delaware corporation with its principal place of 

business in Rhode Island. See id.  

17. Plaintiff is a citizen of Massachusetts.4   

                                                 
4 Plaintiff alleges that he is a “resident of Uxbridge, Massachusetts.”  (Compl. ¶ 12).  Plaintiff also 
alleges that he has filled prescriptions at the same Massachusetts CVS location for “the last 10 
years.”  (Id. at 20).  Citizenship is equated with domicile, which requires “physical presence in a 
place and the intent to make that place one’s home.”  Valentin v. Hosp. Bella Vista, 254 F.3d 358, 
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18. Because Plaintiff is a citizen of a state other than Delaware or Rhode Island, CVS’s 

states of citizenship, the CAFA diversity requirement is satisfied.   See 28 U.S.C. § 1332(d)(2)(a). 

19. None of the mandatory or permissive exceptions in CAFA jurisdiction apply.  

Those exceptions apply only if (in relevant part) at least one defendant is a citizen of the state 

where the action was originally filed.  See 28 U.S.C. §§ 1332(d)(3), (d)(4)(A)(i)(II)(cc).  CVS 

Pharmacy, Inc., CVS Health Corporation, and CVS Caremark, Inc.5 are the only defendants named 

in the Complaint, and none of those Defendants is a citizen of Massachusetts, the state where the 

action was originally filed.  Moreover, the burden of proving this exception falls on the Plaintiff. 

C. The State Court Action Satisfies the CAFA Amount in Controversy 
Requirement.  

20. The amount in controversy in this case, exclusive of interests and costs, exceeds 

the $5,000,000 jurisdictional requirement of CAFA.  See 28 U.S.C. § 1332(d)(2). 

21. Notably, 28 U.S.C. § 1446(a) tracks the general pleading requirement stated 

in Rule 8(a) of the Federal Rules of Civil Procedure.  Thus, “a defendant’s notice of removal need 

include only a plausible allegation that the amount in controversy exceeds the jurisdictional 

threshold.”  Dart Cherokee Basin Operating Co. v. Owens, 547 U.S. 81, 554 (2014).  Evidence 

establishing the amount is required by § 1446(c)(2)(B) only when the plaintiff contests, or the 

court questions, the defendant’s allegations.  Id. at 554. 

                                                 
366 (1st Cir. 2001).  Because Plaintiff has shown residence and an intention to remain in 
Massachusetts, by virtue of living there for the past ten years, he is a citizen of Massachusetts.   

5 CVS Caremark Inc. is not a corporate entity and, accordingly, does not have a state of 
incorporation or principal place of business.   
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22. While CVS disputes that Plaintiff is entitled to bring this action, denies liability, 

and contends that Plaintiff can ultimately recover nothing under the claims in the Complaint, 

Plaintiff’s allegations and the relief sought determine the amount in controversy for purposes of 

removal.  See  Spielman v. Genzyme Corp., 251 F.3d 1, 5 (1st Cir. 2001) (“Courts determine 

whether a party has met the amount-in-controversy requirement by looking to the circumstances 

at the time the complaint is filed . . . jurisdiction is [not] ousted because of the eventual inability 

of plaintiff to recover an amount adequate to give the court jurisdiction.”) (internal quotations and 

citations omitted); see also Pretka v. Kolter City Plaza II, Inc., 608 F.3d 744, 751 (11th Cir. 2010) 

(“[T]he plaintiffs’ likelihood of success on the merits is largely irrelevant to the court’s jurisdiction 

because the pertinent question is what is in controversy in the case, not how much the plaintiffs 

are ultimately likely to recover.”); Brill v. Countrywide Home Loans, Inc., 427 F.3d 446, 448 (7th 

Cir. 2005) (“The question is not what damages the plaintiff will recover, but what amount is ‘in 

controversy’ between the parties.  That the plaintiff may fail in its proof, and the judgment be less 

than the threshold (indeed, a good chance that the plaintiff will fail and the judgment will be zero) 

does not prevent removal.”). 

23. For purposes of determining the amount in controversy under CAFA, the claims of 

putative class members are aggregated.  28 U.S.C. § 1332(d)(6).  Here, Plaintiff seeks recovery on 

behalf of “[a]ll customers of CVS on whose behalf CVS sent a Request to Close Potential Gap in 

Therapy letter.”  (Compl. ¶ 68).  This putative class consists of over 500 individuals.  See Exhibit 

C.  

24. While Plaintiff does not specify the exact amount of compensatory and punitive 

damages he seeks to recover on behalf of the proposed class, Plaintiff alleges that CVS is liable 
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for Plaintiff’s and the Class’ damages, costs, and attorneys’ fees.  (See Complaint Prayers for 

Relief).  Plaintiff alleges that individual damages “exceed twenty-five thousand dollars ($25,000).”  

(Compl.  ¶ 17).  Plaintiff further requests the court award “multiple damages” for violations of 

M.G.L c. 93A, which suggests the actual amount of damages Plaintiff seeks on behalf of himself 

exceeds $75,000.  (Compl.  ¶ 167); see M.G.L. c. 93A, § 9 (permissible recovery includes double 

or treble damages).  Simple calculation of the amount in controversy for the claims of putative 

class members may be performed by multiplying Plaintiff’s alleged amount in controversy by a 

plausible number of class members.  See, e.g., Romulus v. CVS Pharmacy, Inc., 770 F.3d 67, 81-

82, n.14 (1st Cir. 2014) (reversing district court remand of an action where defendant demonstrated 

a reasonable probability that the amount in controversy exceeded $5,000,000 by applying a 

“reasonable amount of intelligence” to plaintiffs’ complaint through multiplication of the number 

of unpaid meal breaks by the relevant wage rate); see also Hartis v. Chicago Title Ins. Co., 694 

F.3d 935, 945-46 (8th Cir. 2012) (concluding that the amount in controversy exceeded CAFA’s 

$5,000,000 requirement by multiplying the average alleged transaction fee by the number of 

transactions at issue); S. Fla. Wellness, Inc. v. Allstate Ins. Co., 745 F.3d 1312, 1317 (11th Cir. 

2014) (“Estimating the amount in controversy is not nuclear science; it does not demand decimal-

point precision.”). 

25.   Plaintiff purports to represent a class consisting of at least 500 people.  See Compl. 

¶ 68; Exhibit C.  A claim of $25,000 multiplied by 500 class members amounts to $12,500,000 in 
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controversy; because the purported class consists of over 500 people, the $5,000,000 amount-in-

controversy threshold is easily met.6    

26. That Plaintiff is seeking multiple damages on behalf of the proposed class and 

attorneys’ fees (see Compl. ¶ 167) even further pushes the amount in controversy beyond the 

$5,000,000 CAFA threshold. 

III. CONCLUSION 

27. In conclusion, CVS submits that CAFA applies to this action because: (i) Plaintiff 

commenced this action after CAFA’s effective date; (ii) Plaintiff alleges a class of not less than 

500 proposed class members; (iii) at least one member of the proposed class is a citizen of a state 

different from CVS’s state of incorporation and principal place of business; (iv) the aggregate 

amount placed in controversy by Plaintiff’s Complaint exceeds $5,000,000, exclusive of interest 

and costs; and (v) the procedural requirements for removal under 28 U.S.C. § 1446 are met.  For 

these reasons, CVS respectfully requests that this Court assume full jurisdiction over this action as 

provided by law.  

28. CVS intends no admission of liability by this Notice and expressly reserves all 

defenses, motions, and pleas, including without limitation objections to the sufficiency of 

Plaintiff’s pleadings and to the proprietary of class certification.  

                                                 
6 Plaintiff alleges that CVS sent his physician two separate letters, both giving rise to the claims 
alleged in the Complaint.  (Compl. ¶¶ 21-47).  Construing Plaintiff’s allegations of over $25,000 
in damages for two letters to mean that the damages per letter exceed $12,500, the CAFA amount-
in-controversy requirement is still met.  On this interpretation of the damages allegations, if only 
one letter was sent on behalf of 500 individuals, the correct estimate of the total amount-in-
controversy would be 500 multiplied by $12,500, which is $6,250,000 and surpasses the 
$5,000,000 CAFA amount-in-controversy requirement.   
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WHEREFORE, CVS hereby removes this action to this Court for further proceedings 

according to law.  

Respectfully submitted this 23rd day of May, 2019.  
 

/s/ Joshua N. Ruby       
T. Christopher Donnelly (BBO #129930) 
tcd@dcglaw.com 
Joshua N. Ruby (BBO #679113) 
jnr@dcglaw.com 
DONNELLY, CONROY & GELHAAR, LLP 
260 Franklin St., Suite 1600 
Boston, MA 02110 
Tel.: (617) 720-2880 
Fax.: (617) 720-3554 

Counsel for Defendants CVS Pharmacy, Inc., CVS 
Health Corporation, and CVS Caremark, Inc.  
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CERTIFICATE OF SERVICE 

I hereby certify that on this day I filed a true and correct copy of the within and foregoing 

with the Clerk of Court using the Court’s CM/ECF system.  I further certify that I have this day 

served a true and correct copy of the same via United States First Class Mail, postage prepaid, and 

properly addressed as follows: 

Robert E. Mazow  
Michael C. Forrest   
Forrest, LaMothe, Mazow, McCullough, 
Yasi & Yasi, P.C. 
2 Salem Green, Suite 2  
Salem, Massachusetts 01970  
(617) 231-7829  
Attorneys for Plaintiff 

   
On this 23rd day of May, 2019. 
 

/s/ Joshua N. Ruby       
Joshua N. Ruby 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

EASTERN DIVISION 

CHARLES TASHJIAN, on behalf of himself 

and all others similarly situated, 

 

Plaintiff, 

 

v. 

 

CVS PHARMACY, INC.; CVS HEALTH 

CORPORATION; and 

CVS CAREMARK INC.,  

 

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

CIVIL ACTION  

NO. _______________ 

 

DECLARATION OF CALLIE PAINE 

1. My name is Callie Paine.  I am over 18 years of age, of sound mind, and under no 

legal disability. 

2. I am Director, Pharmacy Clinical Services, for CVS Pharmacy, Inc.  My team 

manages the Gaps in Care Program. 

3. The facts set forth herein are based upon my personal knowledge, my familiarity 

with CVS’s policies and practices, or upon my review of business records of CVS, which records 

were made by, or from information transmitted by, a person with knowledge of the event described 

therein, at or near the time of the event described, and are kept in the ordinary course of the 

regularly conducted business activity of such person and CVS, and it is the regular practice of that 

business activity to make such records.  If called to testify about those facts, I could and would do 

so competently and under oath.  
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4. I am making this declaration for use in Charles Tashjian v. CVS Pharmacy Inc, et 

al., which has been removed to this Court from the Massachusetts Superior Court for Suffolk 

County (originally styled as Case No.  SUCV2019-0655-BLS1). 

5. CVS Pharmacy, Inc., is a Rhode Island corporation with its principal place of 

business in Rhode Island. 

6. CVS Health Corporation is a Delaware corporation with its principal place of 

business in Rhode Island. 

7. CVS has sent “Request to Close Potential Gap in Therapy” letters on behalf of over 

500 customers of CVS.   

In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct: 

Executed this 17th day of May, 2019.  

 

     /s/ Callie Paine    

     Callie Paine 
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