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TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF CALIFORNIA:

PLEASE TAKE NOTICE that Defendant Home Depot U.S.A., Inc. (“Home
Depot™) hereby removes to this Court the state court action described below, pursuant to
28 U.S.C. §§ 1332(d), 1441, 1446, and 1453. In support, Home Depot states as follows:

BACKGROUND

1. On January 11, 2019, an action was commenced and is currently pending

against Home Depot in the Superior Court of California, County of San Diego, as Case
No. 37-2019-00001930-CU-OE-CTL. Declaration of Donna M. Mezias (“Mezias
Decl.”) 2 & Ex. A. According to the Proof of Service of Summons filed on February
1, 2019, the complaint was served on Home Depot on January 28, 2019. Id, at§3 &
Ex. B. On February 26, 2019, Home Depot filed its Answer to the Complaint. Id., at
94 & Ex. C. No other process, pleadings, or orders have been filed by or served upon
defendant as part of Case No. 37-2019-00001930-CU-OE-CTL. Id., at 5. As required
by 28 U.S.C. § 1446(a), a true and correct copy of all process, pleadings, and orders
served upon defendant as part of the above action are attached to the Mezias |
Declaration, filed concurrently in support of this Notice of Removal.

2. Plaintiff Craig Smith is a former Assistant Store Manager for Home Depot.
See Complaint § 4. Smith asserts claims under the California Labor Code for failure to
pay overtime wages, failure to provide meal breaks, failure to provide rest breaks, and
failure to timely pay final wages. Id. 9 63-96. He also asserts a claim for unfair
competition. Id. ] 48-62. |

3. Smith purports to bring these claims on behalf of a putative class that
includes all persons employed by Home Depot as Assistant Store Managers and
classified as exempt from overtime wages in California within the four years prior to the
filing of the Complaint. Id. {8, 22.!

! Home Depot denies Smith’s class allegations. However, for purposes of estimating
the amount 1n controversy, the allegations of Smith’s complaint are assumed to be true.
1
HOME DEPOT’S NOTICE OF REMOVAL OF ACTION
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4,  Timeliness. The Complaint and Summons were served on January 28,
2019. See Mezias Decl. {3 & Ex. B. Home Depot’s Notice of Removal is timely
because it is filed within thirty (30) days of that service. See 28 U.S.C. § 1446(b).

5.  Jurisdiction. This is a civil action over which this Court has original
jurisdiction and thus may be removed pursuant to 28 U.S.C. § 1441. Under 28 U.S.C.
§ 1441(a), a defendant may remove to federal district court “any civil action brought in
a State court of which the district courts of the United States have original
jurisdiction[.]” Pursuant to the Class Action Fairness Act (“CAFA”), 28 U.S.C.

§ 1332(d)(2), federal district courts have original jurisdiction over a class action if (1) it
involves 100 or more putative class members, (2) any class member is a citizen of a
state different from any defendant, and (3) the aggregated controversy exceeds
$5,000,000 (exclusive of costs and interest). See 28 U.S.C. § 1332(d)(2), (d)(5), (d)(6),
and (d)(11)(B)(i). These criteria are satisfied here.2

6. Class Size. During the relevant period, Home Depot has employed
approximately 1,875 Assistant Store Managers in California who were classified as
exempt. Declaration of G. Edward Anderson (“Anderson Decl.”) § 6.3 Therefore, the
putative class exceeds 100 members. See Complaint 9 8 (defining the putative class to
include “all persons who are or previously were employed by DEFENDANT as

Assistant Managers in California and were classified as exempt from overtime

Korn v. Polo Ralph Lauren Corp., 536 F. Supp. 2d 1199, 1205 (E.D. Cal. 2008) (“In
measuring the amount in controversy, a court must assume that the allegations of the
complaint are true and that a jury wi i. return a verdict for the plaintiff on all claims
made in the complaint. The ultimate inquiry is what amount is put ‘in controversy’ by
the plaintiff's complaint, not what a defendant will actually owe.” (citations omitted)).

2 Further, CAFA applies here because Smith ex%ressly brin%s. this class action “pursuant

to California Code of Civil Procedure section 382.” Complaint Y 24, 36; see Bodner v.

Oreck Direct, LLC, No, C 06-04756, 2006 WL 2925691, at *3 (N.D. Cal. Oct. 12, 2006)

(CAFA applies where “Plaintiffs’ complaint alleges that the action is a class action, and

gemt_es t%% Brc)areqmsﬁes to a class action under . . . California Code of Civil Procedure
ection 382”).

3 A defendant may make the requisite showing Ey setting forth facts in the notice of
removal or bg' affidavit. See Lamke v. Sunstate Equip. Co., 319 F. Supp. 2d 1029, 1032
(N.D. Cal. 2004).
2
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wages . . . at any time during the period beginning on the date four (4) years prior to the
filing of this Complaint and ending on the date as determined by the Court. .. .”).

7.  Diversity of Citizenship. At all relevant times, there has been diversity of

citizenship between the parties to the action. “[Ulnder CAFA, complete diversity is not
required; ‘minimal diversity’ suffices.” Serrano v. 180 Connect, Inc., 478 F.3d 1018,
1021 (9th Cir. 2007) (internal citations omitted). Minimal diversity exists if any class
member is a citizen of a state different from any defendant. 28 U.S.C. § 1332(d)(2).

8.  The putative class includes citizens of California, including plaintiff Smith.
Throughout his employment with Home Depot, Smith maintained a California
residential address on file with Home Depot and worked at retail stores in California,
both of which establish his California residency. Declaration of Christina Josiah
(“Josiah Decl.”) Decl. § 4*; see Lam Research Corp. v. Deshmukh, 157 F. App’x 26, 27
(9th Cir. Nov. 29, 2005) (defendant who had lived and worked for plaintiff in
Washington was presumptively a Washington citizen, despite his claim that he had
changed his domicile from Washington to California); Bey v. SolarWorld Indus. Am.,
Inc., 904 F. Supp. 2d 1103, 1105 (D. Or. 2012) (residential address provided by |
employee to employer is prima facie evidence of state citizenship).

9.  Further, Smith seeks to represent classes consisting of Assistant Managers
employed in California. Complaint Y 8, 24-45. These putative classes logically
include other California citizens as well.

10. Home Depot is not a citizen of California. “[A] corporation shall be
deemed to be a citizen of every State ... by which it has been incorporated and of the
State ... where it has its principal place of business....” 28 U.S.C. § 1332(c)(1). Home
Depot is not incorporated in California, but is rather organized and incorporated under
the laws of Delaware. See Ottaviano v. Home Depot, Inc. U.S.A., 701 F. Supp. 2d 1005,
1007 (N.D. I11. 2010) (Home Depot “is a Delaware corporation with its principal

4 Specifically, Smith worked at Home Depot stores throughout California, including in
Genesee, Santee, Chula Vista, and Lemon Grove. Josiah Decl. | 4.
3
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executive offices located in Atlanta, Georgia™); Novak v. Home Depot U.S.4., Inc., 259
F.R.D. 106, 108 (D.N.J. 2009) (Home Depot “is a Delaware corporation with its
principal offices located in Georgia”); Josiah Decl. § 2. Nor is California the state in
which Home Depot has its principal place of business, which is “the place where a
corporation’s officers direct, control, and coordinate the corporation’s activities.” Heriz
Corp. v. Friend, 559 U.S. 77, 92-93 (2010). Rather, Home Depot’s principal place of
business is Atlanta, Georgia. Oftaviano, 701 F. Supp. 2d at 1007; Novak, 259 F.R.D. at
108; Josiah Decl. q 2.

11. Defendants DOES 1-50 are unidentified. Because there is “no information
as to who they are or where they live or their relationship to the action][, it is] proper for
the district court to disregard them” for the purposes of removal. McCabe v. Gen.
FoodsCorp., 811 F.2d 1336, 1339 (9th Cir. 1987) (internal citations ommitted).

12,  Accordingly, this action involves citizens of different states: Smith is a
citizen of California (and seeks to represent a class including California citizens) and
Home Depot is a citizen of Delaware and Georgia. Thus, the CAFA minimal diversity
requirement is satisfied. See 28 U.S.C. § 1332(d)(2).

13.  Amount in Controversy. Home Depot avers, for purposes of this Notice

only and without conceding liability for the claims alleged by Smith or that Smith can
properly represent the putative class, that Smith’s claims place more than $5 million in
controversy. “The amount in controversy is simply an estimate of the total amount in
dispute, not a prospective assessment of [the] defendant’s liability.” Lewis v. Verizon
Comme’ns, Inc., 627 F.3d 395, 400 (9th Cir. 2010) (on removal, defendant does not
“concede liability for the entire amount” alleged in complaint); Ibarra v. Manheim Invs.,
Inc., 775 E3d 1193, 1198 n.1 (9th Cir. 2015) (“Even when defendants have persuaded a
court upon a CAFA removal that the amount in controversy exceeds $5 million, they are
still free to challenge the actual amount of damages in subsequent proceedings and at
trial ... because they are not stipulating to damages suffered”). As the United States

Supreme Court has held, a defendant’s notice of removal need only include a plausible

4
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allegation that the amount in controversy exceeds the jurisdictional threshold. Dart
Cherokee Basin Operating Co., LLC v. Owens, 135 S. Ct. 547, 549, 554 (2014).
Moreover, the Ninth Circuit has instructed that removal is proper if, based on the
allegations of the complaint and the Notice of Removal, it is more likely than not that
the amount in controversy exceeds $5 million. Rodriguez v. AT&T Mobility Servs., Inc.,
728 F.3d 975, 981 (9th Cir. 2013) (overturning Ninth Circuit precedent requiring proof
of amount in controversy to a “legal certainty” in some circumstances). In determining
whether the amount in controversy is met, the Court considers all requested relief,
“including ... punitive damages, statutory penalties, and attorney’s fees.” Lake v. Delta
Air Lines, Inc., No. SACV 10-1775 DOC(Ex), 2011 WL 3102486, at *4 (C.D. Cal. July
22,2011). Under this standard, the amount in controversy is easily met.?

14, For his Fifth Cause of Action, Smith alleges that Home Depot owes
penalties pursuant to California Labor Code section 203 for failing to pay all overtime
wages due to putative class members at the end of their employment. See Complaint
19 10, 95, 96 & Prayer for Relief, 2(D). Under Section 203, former employees whom
an employer willfully denied wages may recover penalties in the amount of their daily
rate of pay for a period of up to thirty days. See Cal. Lab. Code §203. Smith alleges
that Home Depot did “fail[] to tender full payment and/or restitution of wages owed or
in the manner required by California law to the members ... who have terminated their
employment.” Complaint § 42(c) Under Smith’s theories, all putative class members
whose employment ended since January 11, 2016 are entitled to recover waiting time

penalties equal to 30 days of wages.® See, e.g., Korn v. Polo Ralph Lauren Corp., 536

3 Smith alleges that the ag%relgate claim, including attorneys’ fees, is under the $5
million dollar CAF A threshold. Comfl. 1 8. However, “a plaintitf seeking to represent
a putative class [cannot] evade federal jurisdiction by stipulating that the amount in
controversy [falls] below the jurisdictional minimum.” See Rodriguez, 728 F.3d at 981;
see also Vasquez v. First Student, Inc., No. 2:14-CV-06760-ODW(Ex), 2014 U.S. Dist.
LEXIS 168295, at *7 (C.D. Cal. Dec. 3, 2014) (“Plaintiff’s cap on the amount in
controversy should be disregarded and the Court should apply the preponderance of the
evidence standard with respect to the amount in controversy.”).

6 A three-year statue of limitations applies to claims for penalties under Section 203.
See Pineda v. Bank of America, N.A., 50 Cal. 4th 1389, 1395-96 (2010).
S
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F. Supp. 2d at 1205-06 (plaintiff placed maximum penalty in controversy by alleging
putative class members are entitled to penalty “up to” statutory maximumy); Schuyler v.
Morton’s of Chicago, Inc., No. CV 10-06762 ODW (JCGx), 2011 WL 280993, at *5
(C.D. Cal. Jan. 25, 2011) (appropriate to assume 100 percent violation rate for full 30
days of waiting time penalties where complaint alleges multiple wage violations that
were never paid); Marentes v. Key Energy Servs. Cal., Inc., No. 1:13-¢v-02067-LJO-
JLT, 2014 WL 814652, at *9 (E.D. Cal. Feb. 28, 2014) (amount in controversy included
30-day penalty for each former employee where plaintiff alleged consistent failure to
pay wages); Oda v. Gucci Am., Inc., No. 2:14-cv-7468-SVW(JPRx), 2015 WL 93335, at
*10 (C.D. Cal. Jan. 7, 2015) (crediting assumption of maximum penalties).

15.  Here, at least 350 putative class members stopped working for Home Depot
since January 11, 2016 (three years before the filing of the complaint) and, therefore, are
eligible to recover Section 203 penalties. Anderson Decl. § 8. These individuals earned,
on average, annual salaries of $62,500.00. Anderson Decl. §9. They were full time
employees who typically earned at least $240.00 per workday. See Josiah Decl. § 5;
Anderson Decl. § 9. Accordingly, an average 30-day penalty would be at least
$7,200.00 (30 x $240.00). Therefore, the total amount of Section 203 penalties in
controversy exceeds $2.5 million ($7,200.00 x 350 = $2,520,000.00). See Korn, 536 F.
Supp. 2d at 1205-06.

16.  For his Second Cause of Action, Smith alleges that Home Depot failed to
pay him and the putative class members all overtime wages due under the California
Labor Code due to Home Depot’s “company-wide policy and procedure” of classifying
putative class members as exempt and failing to pay them overtime. Complaint §22.
Smith alleges that putative class members worked more than eight hours in a workday
and/or 40 hours in a workweek and he seeks to recover unpaid overtime wages on
behalf of each putative class member. Complaint {9, 63-80 & Prayer for Relief
2(B). Since January 11, 20135, putative class members earned annual salaries of

approximately $62,500 on average and thus earned roughly $30.00 per hour for a 40-

6
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hour week, so the average overtime rate is approximately $45.00. Anderson Decl. {7;
Cal. Lab. Code § 515(d)(1) (nonexempt salaried employees’ regular rate, for overtime
purposes, is 1/40" their weekly salary); Josiah Decl. § 5 (putative class members are full
time employees who work at least 40 hours a week). If putative class members worked
only 30 minutes per week of alleged overtime, across the 217,000 workweeks at issue
(Anderson Decl. { 7), this claim places over $4.8 million in controversy (217,000 x
$22.50 = $4,882,500), a conservative estimate given Smith’s claim that the policies and
practices that lead to unpaid overtime were “uniform and systematic” and that he was
“required to work” overtime during the class period. Complaint {23, 27; see, e.g.,
Reginald Lockhart v. Columbia Sportswear Co., No. 5:15-cv-01534-ODW-PLA, 2015
WL 5568610, at *3 (C.D. Cal. Sept. 22, 2015) (where plaintiff fails to quantify the
alleged unpaid overtime, “assuming only one hour of overtime per week is reasonable™);
Oda, 2015 WL 93335, at *4-5 (reasonable to assume one hour of unpaid overtime per
week where plaintiffs asserted defendant “sometimes” failed to pay overtime); Jasso v.
Money Mart Exp., Inc., No. 11-CV-5500 YGR, 2012 WL 699465, at *5 (N.D. Cal.
Mar. 1, 2012) (“Given the allegations of a ‘uniform policy and scheme’ ... one [hour of
unpaid overtime] per week ... is a sensible reading of the alleged amount in
controversy”) (citations omitted); Wilson v. Best Buy Co., No. 2:10-cv-3136-GEB-KJN,
2011 WL 445848, at *2 (E.D. Cal. Feb. 8, 2011) (plaintiff’s generic overtime allegations
placed one hour of overtime per week in controversy for each class member).

17.  For his Third and Fourth Causes of Action, Smith alleges that Home Depot
failed to provide him and the putative class members meal breaks (Complaint ] 81-84)
and rest breaks (Complaint [ 85-88) in accordance with California Law. Smith seeks
to recover meal and rest break premiums equivalent to one hour’s pay at the regular rate
for each shift in which he and putative class members did not receive compliant meal or
rest breaks. Cal. Lab. Code § 226.7(c); Complaint | 81-84 (meal breaks); {{ 85-88
(rest breaks).

7
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If the putative class members, on average, claim only one meal break violation and one
rest break violation every two weeks, these claims will place more than $6.5 million in
controversy ((217,000 workweeks’ x 0.5 x $30.00 x 1 rest break violation =
$3,255,000) + (217,000 workweeks % 0.5 x $30.00 x 1 meal break violation = $3,
255,000) = $6,510,000). See Anderson Decl. § 7. This estimate is conservative given
that Assistant Managers typically work break-eligible shifts (Complaint {{ 56, 75) and
in light of Smith’s allegations that Home Depot “often” failed to provide meal breaks,
“periodically” failed to provide rest breaks, and lacks any “policy or practice which
provided meal and rest breaks.” See Complaint ] 23, 82, 86; see, e.g., Giannini v. Nw.
Mut. Life Ins. Co., No. C 12-77 CW, 2012 WL, 1535196, at *3 (N.D. Cal. Apr. 30, 2012)
(accepting defendant’s estimate of one meal break violation and one rest break violation
per day for amount in controversy purposes, where plaintiff alleged that defendant did
not provide breaks because it misclassified him and putative class members as exempt);
cf. Dawson v. Hitco Carbon Composites, Inc., No. CV16-7337 PSG{(FFMx), 2016 WL
7235629, at *3-4 (C.D. Cal. Dec. 14, 2016) (approving of “conservative” 50 percent
violation rate for meal and rest break claims, and citing cases approving 100 percent
violation rate); Oda, 2015 WL 93335, at *5 (approving of 50 percent violation rate for
meal and rest break claims).

18.  In sum, Smith’s claims for penalties for failing to pay all wages due to
employees upon the end of their employment ($2.5 million), overtime damages
($4.8 million), and meal and rest break premiums ($6.5 million) conservatively place
approximately $13.8 million in controversy. See, e.g., Dechan v. Amerigas Partners,
L.F., No. 08cv1009 BIM(IMA), 2008 WL, 4104475, at *1 (S.D. Cal. Sept. 2, 2018)

(amount in controversy satisfied under preponderance of evidence standard where

7 A three-year statute of limitations.ap}f)lies to wage and hour claims brought under the
California Labor Code. See Cal. Civ. Proc. Code ?1338(a); Aubry v. Goldhor, 201 Cal.
App. 3d 399, 404 (1988). However, because Smith’s first cause of action states a claim
under California Business and Professions Code section 17200 based on his meal break
and rest break allegations, he seeks recovery for a four-year period. See Complaint
19 48-62 (expressly “incorporat[ing] by reference” the first cause of action).

8
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estimated class size multiplied by statutory penalty for alleged violations exceeded $5
million).

19. In connection with each of his causes of action, Smith also seeks attorneys’
fees, which must be included in the amount of controversy. See Galt G/S v. JSS
Scandinavia, 142 F.3d 1150, 1156 (9th Cir. 1998). The Ninth Circuit has established 25
percent of total potential damages as a benchmark award for attorney’s fees. See
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1029 (9th Cir. 1998); see also Deaver v. BBVA
Compass Consulting & Benefits, Inc., No. 13-cv-00222-JSC, 2014 WL 2199645, at *6
(N.D. Cal. May 27, 2014) (accounting for attorney’s fees by adding 25 percent of
potential damages and penalties to amount in controversy); Ford v. CEC Eﬁtm 't, Inc.,
No. CV 14-01420 RS, 2014 WL 3377990, at *6 (N.D. Cal. July 10, 2014) (same);
Rodriguez v. Cleansource, Inc., No. 14-CV-0789-L(DHB), 2014 WL 3818304, at *4-5
(S.D. Cal. Aug. 4, 2014) (denying motion to remand where defendant showed potential
damages of $4.2 million because attorneys’ fees of 25 percent brought the total amount
in controversy to $5.3 million). Attorneys’ fees of 25 percent place an additional $3.4
million in controversey.

20. Inshort, even by conservative estimates, the total monetary relief placed in
controversy by the complaint far exceeds $5 million. Therefore, the amount in
controversy requirement is satisfied. See Guglielmino v. McKee Foods Corp., 506 F.3d
696, 700-01 (9th Cir. 2007) (remand denied under preponderance of the evidence
standard where defendant’s conservative estimates exceeded the requisite amount).

21.  There are no grounds that would justify this Court in declining to exercise
its jurisdiction pursuant to 28 U.S.C. § 1332(d)(3) or that would require it to decline to
exercise jurisdiction pursuant to 28 U.S.C. § 1332(d)(4).

VENUE

22.  The United States District Court for the Southern District of California is

the judicial district embracing the place where this action was filed by Smith and thus is

the appropriate court for removal pursuant to 28 U.S.C. § 1441(a).

9
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WHEREFORE, Defendant requests that the above action now pending against it

in the Superior Court of California, County of San Diego, be removed to this Court.

Respectfully submitted,

Dated: February 27, 2019 AKIN GUMP STRAUSS HAUER &
FELD LLP

By /s/ Donna M, Mezias
Donna M. Mezias

Attorneys for defendant

Home Depot U.S.A., Inc.

10
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CRAIG SMITH, an individual, on
behalf of himself, and on behalf of all
persons similarly situated,

Plaintiff,
VS.
HOME DEPOT U.S.A.,INC,, a

Corporation; and DOES 1 through 50,
inclusive,

Defendants.
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DECLARATION OF DONNA M. MEZIAS
I, Donna M. Mezias, certify and declare as follows:

1.  Iam a partner in the law firm of Akin Gump Strauss Hauer & Feld LLP,

attorneys of record for defendant Home Depot U.S.A., Inc. in this action. I have
personal knowledge of the facts stated herein, and if called and sworn as a witness, I
would and could testify competently under oath thereto. I submit this declaration in
support of defendant’s Notice of Removal.

2, On January 11, 2019, an action was commenced against defendant in the
Superior Court of California, County of San Diego, titled Smith v. Home Depot U.S.A.,
Inc., Case No. 37-2019-00001930-CU-OE-CTL. True and correct copies of the
Complaint, summons, civil cover sheet, notice of case assignment, and alternative
dispute resolution information packet, all of which were served on defendant, are
attached hereto as exhibit A.

3. Atrue and correct copy of the proof of service of summons is attached
hereto as exhibit B.

4.  Atrue and correct copy of defendant’s Answer to plaintiff’s Complaint is
attached hereto as exhibit C.

5. No other process, pleadings, or orders have been filed by or served upon
defendant as part of Case No. 37-2019-00001930-CU-OE-CTL.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct.

Executed on this 27th day of February, 2019 in San Francisco, California,

By. me—/Lf :/Z‘iw

Donna M. Mezias

DECLARATION QF DONNA M. MEZIAS IN SUPPORT OF
DEFENDANT HOME DEPOT U.S.A., INC,’S NOTICE OF REMOVAL
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Superior Court of California,
County of San Diego

01/1/2019 at 02:00:56 P
Clerk of the Superior Court

BLUMENTHAL NORDREHAUG BHOWMIK DE BLOUW LLp BY Gen Dieu.Deputy Clerk
Norman B. Blumenthal (State Bar #068687)
Kyle R. Nordrehaug (State Bar #205975)
Agara_] it Bhowmik %State Bar #248066)

2255 Calle Clara

La Jolla, CA 92037

Telephone: 5858)551-1223

Facsimile: (858) 551-1232

Website: www.bamlawca.com

Attorneys for Plaintiff

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO

CRAIG SMITH, an individual, on behalf | Cage No, 37-2018-00001630-CU-0E-CTL
of himself, and on behalf of all persons

similarly situated, CLASS ACTION COMPLAINT FOR:
1. UNFAIR COMPETITION IN
Plaintiff, VIOLATION OF CAL. BUS. & PROF.

CODE §§ 17200, ef seq.;
2. FAILURE TO PAY OVERTIME

V&.

HOME DEPOT U.S.A.,,INC., a COMPENSATION IN VIOLATION OF
Corporation; and DOES 1 through 50, CAL.LAB. CODE §§ 510, 1194 AND
inclusive, 1198, et seq.;

3. FAILURE TO PROVIDE REQUIRED
MEAL PERIODS IN VIOLATION OF
Defendants. CAL.LAB. CODE §§ 226.7 & 512 AND
THE APPLICABLE IWC WAGE ORDER;

4, FAILURE TO PROVIDE REQUIRED
REST PERIODS IN VIOLATION OF
CAL. LAB. CODE §§ 226.7 & 512 AND
TI-éE APPLICABLE IWC WAGE ORDER;
and,

5. FAILURE TO PROVIDE WAGES
WHEN DUE IN VIOLATION OF CAL.
LAB. CODE §§ 201, 202 AND 203.

DEMAND FOR A JURY TRIAL

CLASS ACTION COMPLAINT
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Plaintiff Craig Smith ("PLAINTIFF”), on behalf of himself and all other similarly
situated current and former employees, alleges on information and belief, except for his own

acts and knowledge, the following:

THE PARTTES
1. Defendant Home Depot U.S.A., Inc. (“DEFENDANT”) is a corporation and at

all relevant times mentioned herein conducted and continues to conduct substantial and regular
business throughout the State of California.

2. DEFENDANT doing business as The Home Depot, owns and operates home
improvement retail stores. DEFENDANT offers building materials, home improvement, l[awn
and garden, and kitchen, lighting, storage, and flooring design products. DEFENDANT was
incorporated in 1989 and operates as a subsidiary of The Home Depot, Inc.

3. To successfully compete against their competitors, DEFENDANT substantially
reduced its labor costs by placing the labor burden on a smaller number of employees. The goal
of overtime laws includes expanding employment throughout the workforce by putting financial
pressure on the employer and nurturing a stout job market, as well as the important public policy
goal of protecting employees in a relatively weak bargaining position against the unfair scheme
of uncompensated overtime work. An employer’s obligation to pay its employees wages is
more than a matter of private concern between the parties. That obligation is founded on a
compelling public policy judgment that employees are entitled to work a livable number of
hours at a livable wage. In addition, statutes and regulations that compel employers to pay
overtime relate to fundamental issues of social welfare worthy of protection. The requirement
to pay overtime wages extends beyond the benefits individual workers receive because overtime
wages discourage employers from concentrating work in a few overburdened hands and
encourage employers to instead hire additional employees. Especially in today’s economic
climate, the importance of spreading available work to reduce unemployment cannot be
overestimated,

4, PLAINTIFF was employed by DEFENDANT as Assistant Manager from April

CLASS ACTION COMPLAINT
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of 1999 to October of 2017. At all times during his employment with DEFENDANT as a
Assistant Manager, PLAINTIFF was classified as a salaried employee exempt from overtime
pay and the legally required meal and rest periods.

5. PLAINTIFF, as a Assistant Manager, was engaged in the core, day-to-day
business activities of DEFENDANT. The Assistant Managers engaged in the finite set of tasks
of greeting customers, handling customer service requests and customer service complaints,
answering phone calls, taking inventory, receiving product shipments, assisting in the
merchandising operation, printing out reports and providing the reports to upper management,
unlocking safes, counting money for the cash register, conducting safety inspections by walking
the store aisles, processing merchandise returns, operating the customer care center, return desks
and self-check-out areas all in accordance with DEFENDANT"s business policies and practices.

6. The position of Assistant Manager was represented by DEFENDANT to
PLAINTIFF and the other Assistant Managers as a salaried position exempt from overtime pay
and the legally required meal breaks.

7. To perform their finite set of tasks, the Assistant Managers did not engage in a
supervisory role given the constraints placed upon them by company policy. Assistant
Managers had zero responsibility in determining what work was to be done by other employees
or in what time frame. Furthermore, Assistant Managers also did not have a distinct role in
training other employees or determining what training they were toreceive. Lastly, PLAINTIFF
and other Assistant Managers did not have the authority to hire, fire, or promote employees,
determine their pay rates or benefits, or give raises as they were unable to make employment-
related, personnel decisions. Consequently, PLAINTIFF and the other Assistant Managers did
not have the authority to decide whether or not an employee should be disciplined for an
infraction. Disciplinary decisions were made by the human resources department or dictated
by company policies. Overall, PLAINTIFF’s and other Assistant Managers’ recommendations
were given no weight on ail the above issues. As aresult, PLAINTIFF and the other Assistant
Managers were engaged in a type of work that required no exercise of independent judgment

or discretion as fo any matter of significance. Therefore, PLAINTIFF and all the other Assistant

CLASS ACTION COMPLAINT
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Managers were "managers" in name only because they did not have managerial duties or
authority and should therefore be properly classified as non-exempt employees.

8. PLAINTIFF brings this Class Action on behalf of himself and a California class,
defined as all persons who are or previously were employed by DEFENDANT as Assistant
Managers in California and were classified as exempt from  overtime wages (the
"CALIFORNIA CLASS") at any time during the period beginning on the date four (4) years
prior to the filing of this Complaint and ending on the date as determined by the Court (the
“CALIFORNIA. CLASS PERIOD”). The amount in controversy for the aggregate claim of
CALIFORNIA CLASS Members is under five million dollars {$5,000,000.00).

0. The work schedule for PLAINTIFF and other CALIFORNIA CLASS Members
was set by DEFENDANT. PLAINTIFF and other CALIFORNIA CLASS Members worked
from time to time in excess of eight (8) hours in a workday and/or more than forty (40) hours
in a workweek.

10. PLAINTIFF and the other CALIFORNIA CLASS Members were not provided
with overtime compensation and meal periods required by law as a result of being classified as
"exempt" by DEFENDANT,

11.  As a matter of company policy, practice, and procedure, DEFENDANT has
uniformly, unlawfully, unfairly and/or deceptively classified every Assistant Manager as exempt
from overtime pay and other related benefits, failed to pay the required overtime compensation
and otherwise failed to comply with all applicable labor laws with respect to these Assistant
Managers.

12, The true names and capacities, whether individual, corporate, subsidiary,
partnership, associate or otherwise of Defendants DOES 1 through 50, inclusive, are presently
unknown to PLAINTIFF who therefore sues these Defendants by such fictitious names pursuant
to Cal. Civ. Proc. Code § 474. PLAINTIFF will seek leave to amend this Complaint to allege
the true names and capacities of DOES 1 through 50, inclusive, when they are ascertained.
PLAINTIFF is informed and believes, and based upon that information and belief alleges, that
the Defendants named in this Complaint, including DOES 1 through 50, inclusive, are

CLASS ACT. I?‘I: COMPLAINT




Case 3:19-cv-00402-BEN-MSB Document 1-2 Filed 02/27/19 PagelD.19 Page 6 of 45

M 00 ] Oy b I W N

[ B o T o T N e e T s T o I N N o R T T o T o T T S Sy T T S Sy Gy
00 ~]1 & L P W N = O W00 -] YN B W N e O

responsible in some manner for one or more of the events and happenings that proximately
caused the injuries and damages hereinafter alleged.

13.  Theagents, servants and/or employees of the Defendants and each of them acting
on behalf of the Defendants acted within the course and scope of his, her or its authority as the
agent, servant and/or employee of the Defendants, and personally participated in the conduct
alleged herein on behalf of the Defendants with respect to the conduct alleged herein.
Consequently, the acts of each Defendants are legally attributable to the other Defendants and
all Defendants are jointly and severaily liable to PLAINTIFF and the other members of the
CALIFORNIA CLASS, for the loss sustained as a proximate result of the conduct of the

Defendants’ agents, servants and/or employees.

THE CONDUCT
14.  The finite set of tasks required of the Assistant Managers as defined by
DEFENDANT were executed by the Assistant Managers through the performance of non-

exempt labor within a defined manual skill set.

15.  Although PLAINTIFF and the other Assistant Managers spent the vast majority
of their time performing these non-exempt tasks, DEFENDANT instituted a blanket
classification policy, practice and procedure by which all of these Assistant Managers were
classified as exempt from overtime compensation. By reason of this uniform exemption
practice, policy and procedure applicable to PLAINTIFF and the other Assistant Managers who
performd these non-exempt tasks, DEFENDANT committed acts of unfair competition in
violation of the California Unfair Competition law, Cal. Bus. & Prof. Code §§ 17200, ef seq.
(the "UCL"), by engaging in a uniform company-wide policy, practice and procedure which
failed to properly classify PLAINTIFF and the other Assistant Managers and thereby failed to
pay them overtime wages for documented overtime worked. The proper classification of these
employees is DEFENDANT"s burden. As aresnlt of DEFENDANT’s intentional disregard of
the obligation to meet this burden, DEFENDANT failed to pay all required overtime
compensation for work performed by the members of the CALIFORNIA. CLASS and violated

CLASS ACTION COMPLAINT
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the California Labor Code and regulations promulgated thereunder as herein-alleged.

16. DEFENDANT, as a matter of law, has the burden of proving that (a) employees
are properly classified as exempt and that (b) DEFENDANT otherwise complied with
applicable laws.

17.  During their employment with DEFENDANT, PLAINTIFF and the other
CALIFORNIA CLASS Members, performed non-managerial, non-exempt tasks, but were
nevertheless classified by DEFENDANT as exempt from overtime pay and worked more than
eight (8) hours in a workday and/or more than forty (40) hours in a workweek. In addition,
DEFENDANT failed to provide legally required off-duty meal and rest breaks to PLAINTIFF
and the other CALIFORNIA CLASS Members as required by the applicable Wage Order and
Labor Code. DEFENDANT did not have a policy or practice which provided meal and rest
breaks to PLAINTIFF and the other CALIFORNIA CLASS Members. As a resulf,
DEFENDANT’s failure to provide PLAINTIFF and the CALTFORNIA CLASS Members with
legally required meal breaks is evidenced by DEFENDANT’s business records which contain
no record of these breaks. ‘

18.  PLAINTIFF and the other Assistant Managers employed by DEFENDANT were
not engaged in work of a type that was or now is directly related to the management or general
business operations of the DEFENDANT’s customers, when giving these words a fair but
narrow construction. PLAINTIFF and the other Assistant Managers employed by
DEFENDANT were also not engaged in work of a type that was or now is performed at the
level of the policy or management of DEFENDANT. PLAINTIFF and the other Assistant
Managers employed by DEFENDANT were also not engaged in work requiring knowledge of
an advanced type in a field or science or learning customarily acquired by a prolonged course
of specialized intellectual instruction and study, but rather their work involved the performance
of routine mental, clerical, and/or physical processes. PLAINTIFF and the other Assistant
Managers employed by DEFENDANT were also not engaged in work that was intellectual and
varied in character, but rather was routine mental, clerical, and/or physical work that is of such

character that the output produced or the result accomplished can be standardized in relation to

CLASS ACTION COMPLAINT
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a given period of time. The work of an Assistant Manager of DEFENDANT was work wherein
PLAINTIFF and the members of the CALIFORNIA CLASS were engaged in the day-to-day
business of DEFENDANT.

19. In performing these tasks, PLAINTIFF and other CALIFORNIA CLASS
Members follow procedures established by DEFENDANT. PLAINTIFF and other
CALIFORNIA CLASS Members did not set policies or establish procedures for DEFENDANT
and were expected to use their experience, knowledge, skill and training to operate within the
policy guidelines that were provided to them by DEFENDANT. As a result, PLAINTIFF and
the other Assistant Managers should be properly classified as non-exempt employees.

20.  Assistant Managers were classified as exempt from California overtime and
related laws by DEFENDANT, however, these employees did not have managerial duties or
authority and were therefore managers in name only. Assistant Managers in performing these
ongoing day-to-day, non-exempt and non-managerial tasks had no role in supervising employees
and have no authority to make employment-related decisions relating to DEFENDANT’s
employees. Furthermore, the Assistant Managers were tightly controlled by company policy and
by their supervisors, did not exercise discretion or independent judgment as to matters of
significance, and their tasks were not directly related to DEFENDANT’s management policies
or general business operation.

21. PLAINTIFF and all members of the CALIFORNIA CLASS were uniformly
classified and treated by DEFENDANT as exempt at the time of hire and thereafter,
DEFENDANT failed to take the proper steps to determine whether PLAINTIFF, and the
members of the CALIFORNIA CLASS, were properly classified under the applicable Industrial
Welfare Commission Wage Order (Wage Order 4-2001) and Cal. Lab. Code §§ 510, et seg. as
exempt from applicable California labor laws. Since DEFENDANT affirmatively and wilfully
misclassified PLAINTIFF and the members of the CALIFORNIA CLASS in compliance with
California labor laws, DEFENDANT s practices violated and continue to violate California law.
In addition, DEFENDANT acted deceptively by falsely and fraudulently telling PLAINTIFF
and each member of the CALIFORNIA CLASS that they were exempt from overtime pay when

CLASS ACTION COMPLAINT
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DEFENDANT knew or should have known that this statement was false and not based on
known facts, DEFENDANT also acted unfairly by violating the California labor laws, and as
a result of this policy and practice, DEFENDANT also violated the UCL. In doing so,
DEFENDANT cheated the competition by paying the CALIFORNIA CLASS less than the
amount competitors paid who complied with the law and cheated the CALIFORNIA CLASS
by not paying them in accordance with California law.

22. By reason of this uniform conduct applicable to PLAINTIFF and all the
CALIFORNIA CLASS Members, DEFENDANT committed acts of unfair competition in
violation of the California Unfair Competition law, Cal. Bus. & Prof. Code §§ 17200, et segq.
(the "UCL"), by engaging in a company-wide policy and procedure which failed to correctly
classify PLAINTIFF and the CALIFORNIA CLASS of Assistant Managers as non-exempt.
The proper classification of these employees is DEFENDANT’s burden. As a result of
DEFENDANT s intentional disregard of the obligation to meet this burden, DEFENDANT
failed to properly calculate and/or pay all required overtime compensation for work performed
by the members of the CALIFORNIA CLASS and violated the applicable Wage Order, the
California Labor Code and the regulations promulgated thereunder as herein alleged.

23.  PLAINTIFF worked as a Assistant Manager for DEFENDANT and was classified
as an exempt employee from April of 1999 to October of 2017. PLAINTIFF’s tasks were non-
managerial, non-exempt tasks, such as, greeting customers, handling customer service requests
and customer service complaints, answering phone calls, taking inventory, receiving product
shipments, assisting in the merchandising operation, printing out reports and providing the
reports to upper management, unlocking safes, counting money for the cash register, conducting
safety inspections by walking the store aisles, processing merchandise returns, operating the
customer care center, return desks and self-check-out areas all in accordance with
DEFENDANTs company policies. During the CALIFORNIA CLASS PERIOD, PLAINTIFF
was required to work in excess of eight (8) hours in a workday and/or more than forty (40)
hours in a workweek, but as a resuit of DEFENDANT"s misciassification of PLAINTIFF as
exempt from the applicable California Labor Code provisions, PLAINTIFF was not

CLASS ACTION COMPLAINT




Case 3:19-cv-00402-BEN-MSB Document 1-2 Filed 02/27/19 PagelD.23 Page 10 of 45

=R v o R = T ¥ [ S UL R O T Y

L T o T L o o o I o R o R T T T Y S S S U S T G Y WY
0 ~] G th B W R =S Y O~ kW N = O

compensated by DEFENDANT for his overtime worked at the applicable overtime rate,
DEFENDANT also failed to provide the legally required off-duty meal breaks to PLAINTIEF |
as required by the applicable Wage Order and Labor Code. DEFENDANT did not have a
policy or practice which provided meal and rest breaks to PLAINTIFF and also failed to
compensate PLAINTIFF for his missed meal and rest breaks. To date, DEFENDANT has not
fully paid PLAINTIFF the overtime compensation still owed to him or any penalty wages owed
to him under Cal. Lab, Code § 203.

THE CALIFORNIA CLASS

24.  PLAINTIFF brings the First Cause of Action for Unfair, Unlawful and Deceptive
Business Practices pursuant to Cal. Bus. & Prof, Code §§ 17200, ef seq. (the "UCL") as a Class
Action, pursuant to California Code of Civil Procedure Section 382, on behalf of a California
Class, defined as all persons who are or previously were employed by DEFENDANT as
Assistant Managers in California and were classified as exempt from overtime wages (the
"CALIFORNIA CLASS") at any time during the period beginning on the date four (4) years
prior to the filing of this Complaint and ending on the date as determined by the Court (the
“CALIFORNIA CLASS PERIOD”). The amount in controversy for the aggregate claim of
CALIFORNIA CLASS Members is under five million dollars ($5,000,000.00).

25. To the extent equitable tolling operates fo toll claims by the CALIFORNIA
CLASS against DEFENDANT, the CALIFORNIA CLASS PERIOD should be adjusted
accordingly.

26. DEFENDANT, as a matter of corporate policy, practice and procedure, and in
violation of the applicable Labor Code, Industrial Welfare Commission ("TWC") Wage Order
Requirements, and the applicable provisions of California law, intentionally, knowingly, and
wilfully, engaged in a practice whereby DEFENDANT unfairly, unlawfully, and deceptively
instituted a practice to ensure that the employees employed in a Assistant Manager position
were not properly classified as non-exempt from the requirements of California Labor Code §§

510, et segq.

CLASS ACT. IO;I COMPLAINT
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27. DEFENDANT has the burden of proofto make sure that each and every employee
is properly classified as exempt from the requirements of the Cal. Lab. Code §§ 510, ef seq.
DEFENDANT, however, as a matter of uniform and systematic policy and procedure had in
place during the CALIFORNIA CLASS PERIOD and still has in place a policy and practice that
misclassifies the CALIFORNIA CLASS Members as exempt, DEFENDANT’s uniform policy
and practice in place at all times during the CALIFORNIA CLASS PERIOD and currently in
place is to systematically classify each and every CALIFORNIA CLASS Member as exempt
from the requirements of the California Labor Code §§ 510, ef seq. This common business
practice applicable to each and every CALIFORNIA CLASS Member can be adjudicated on
a class-wide basis as unlawful, unfair, and/or deceptive under Cal. Business & Professions Code
§§ 17200, et seq. (the "UCL") as causation, damages, and reliance are not elements of this
claim.

28. At no time during PLAINTIFF’s employment with DEFENDANT has any
Assistant Manager been reclassified as non-exempt from the applicable requirements of
California Labor Code §§ 510, et seq. after each CALIFORNIA CLASS Member was initially,
uniformly, and systematically classified as exempt upon being hired.

29.  Any individual declarations of any employees offered at this time purporting to
indicate that one or more Assistant Managers may have been properly classified is of no force
or affect absent contemporaneous evidence that DEFENDANT’s uniform system did not
misclassify PLAINTIFF and the other CALIFORNIA CLASS Members as exempt pursuant to
Cal. Lab. Code §§ 510, et seq. absent proof of such a contemporaneous system,
DEFENDANT’s business practice is uniformly unlawful, unfair and/or deceptive under the
UCL and may be so adjudicated on a class-wide basis. As a result of the UCL violations, the
PLAINTIFF and the CALIFORNIA CLASS Members are entitled to compel DEFENDANT
to provide restitutionary disgorgement of their ill-gotten gains into a fiuid fund in order to
restitute these funds to the PLAINTIFF and the CALIFORNIA CLASS Members according to
proof.

30. The CALIFORNIA CLASS is so numerous that joinder of all CALIFORNIA

CLASS ACT. ICila COMPLAINT
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CLASS Mermbers is impracticable.
DEFENDANT uniformly violated the rights of the CALIFORNIA CLASS under

31.
California law by:
(@
®)
(c)
(@)
(e)
32,

Violating the California Unfair Competition laws, Cal. Bus. & Prof. Code
§§ 17200, et seg. (the "UCL"), by unlawfully, unfairly and/or deceptively
having in place company policies, practices and procedures that uniformly
misclassified PLAINTIFF and the members of the CALIFORNIA CLASS
as exempt;

Committing an act of unfair competition in violation of the UCL, by
unlawfully, unfairly, and/or deceptively failing to have in place a company
policy, practice and procedure that accurately determined the amount of
working time spent by PLAINTIFF and the members of the
CALIFORNIA CLASS performing non-exempt labor;

Comumitting an act of unfair competition in violation of the UCL, by
having in place a company policy, practice and procedure that failed to
reclassify as non-exempt those members of the CALIFORNIA CLASS
whose actual fasks were comprised of non-exempt job functions;
Committing an act of unfair competition in viclation of the UCL, by
violating Cal. Lab. Code §§ 510, et seq., by failing to pay the correct
overtime pay to PLAINTIFF and the members of the CALIFORNIA
CLASS who were improperly classified as exempt, and retaining the
unpaid overtime to the benefit of DEFENDANT; and,

Committing an act of unfair competition in violation of the UCL, by
failing to provide mandatory meal and/or rest breaks to PLAINTIEF and
the CALIFORNIA CLASS members.

This Class Action meets the statutory prerequisites for the maintenance of a Class

Action as set forth in Cal. Code of Civ. Proc. § 382, in that:

(@

The persons who comprise the CALIFORNIA CLASS are so numerous

CLASS ACTION COMPLAINT
-11-
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(b)

©

@

that the joinder of all such persons is impracticable and the disposition of
their claims as a class will benefit the parties and the Count;

Nearly all factual, legal, statutory, and declaratory relief issues that are
raised in this Complaint are common to the CALIFORNIA CLASS will
apply uniformly to every member of the CALIFORNIA CLASS;

The claims of the representative PLAINTIFF are typical of the claims of
each member of the CALIFORNIA CLASS. PLAINTIFF, like all the
other members of the CALIFORNIA. CLASS, was initially classified as
exempt upon hiring based on the defined corporate policies and practices
and labored under DEFENDANT’s systematic procedure that failed to
properly classify as non-exempt the PLAINTIFF and the members of the
CALIFORNIA CLASS. PLAINTIFF sustained economic injury as a
result of DEFENDANT’s employment practices. PLAINTIFF and the
members of the CALIFORNIA CLASS were and are similarly or
identically harmed by the same unlawful, deceptive, unfair and pervasive
pattern of misconduct engaged in by DEFENDANT by deceptively
advising all Assistant Managers that they are exempt from overtime wages
based on the defined corporate policies and practices, and unfairly failing
to pay overtime to these employees who were improperly classified as
exempt; and,

The representative PLAINTIFF will fairly and adequately represent and
protect the interest of the CALIFORNIA CLASS, and has retained counsel
who are competent and experienced in Class Action litigation. There are
no material conflicts between the claims of the representative PLAINTIFF
and the members of the CALIFORNIA CLASS that would make class
certification inappropriate. Counsel for the CALIFORNIA. CLASS will
vigorously assert the claims of all employees in the CALIFORNIA
CLASS.

CLASS ACTION COMPLAINT
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33.  Inaddition to meeting the statutory prerequisites to a Class Action, this Action

is properly maintained as a Class Action pursuant to Cal. Code of Civ. Proc. § 382, in that:

(@)

(b)

Without class certification and determination of declaratory, statutory and
other legal questions within the class format, prosecution of separate
actions by individual members of the CALIFORNIA CLASS will create
the risk of:

1)  Inconsistent or varying adjudications with respect to individual
members of the CALIFORNIA CLASS which would establish
incompatible standards of conduct for the parties opposing the
CALIFORNIA CLASS; and/or,

2)  Adjudication with respect to individual members of the
CALIFORNIA CLASS which would as a practical matter be
dispositive of interests of the other members not party to the
adjudication or substantially impair or impede their ability to
protect their interests.

The parties opposing the CALIFORNIA CLASS have acted or refused to

act on grounds generally applicable to the CALIFORNIA CLASS, making

appropriate class-wide relief with respect to the CALIFORNIA CLASS
as a whole in that DEFENDANT uniformly classified and treated the

Assistant Managers as exempt and, thereafter, uniformly failed to take

proper steps to determine whether the Assistant Managers were properly

classified as exempt, and thereby denied these employees overtime wages
as required by law;

1)  Withrespect to the First Cause of Action, the final relief on behalf
of the CALIFORNIA CLASS sought does not relate exclusively to
restitution because through this claim the PLAINTIFF seek
declaratory relief holding that DEFENDANT’s policies and

practices constitute unfair competition, along with incidental

CLASS ACTION COMPLAINT
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(©)

equitablerelief as may be necessary to remedy the conduct declared

to constitute unfair competition;

Common questions of law and fact exist as to the members of the

CALIFORNIA CLASS, with respect to the practices and violations of

California law as listed above, and predominate over any question

affecting only individual CALIFORNIA CLASS Members, and a Class

Action is superior to other available methods for the fair and efficient

adjudication of the controversy, including consideration of:

1)

2)

3

The interests of the members of the CALIFORNIA CLASS in
individually controlling the prosecution or defense of separate
actions in that the substantial expense of individual actions will be
avoided to recover the relatively small amount of economic losses
sustained by the individual CALIFORNIA CLASS Members when
compared to the substantial expense and burden of individual
prosecution of this litigation;

Class certification will obviate the need for unduly duplicative

litigation that would create the risk of:

A. Inconsistent or varying adjudications with respect fo
individual members of the CALIFORNIA CLASS, which
would establish incompatible standards of conduct for
DEFENDANT; and/or,

B.  Adjudications with respect to individual members of the
CALIFORNIA CLASS would as a practical matter be
dispositive of the interests of the other members not parties
to the adjudication or substantially impair or impede their
ability to protect their interests;

In the context of wage litigation because as a practical matter a

substantial number of individual CALIFORNIA CLASS Members

CLASS ACTION COMPLAINT
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will avoid asserting their legal rights out of fear of retaliation by
DEFENDANT, which may adversely affect an individual’s job
with DEFENDANT or with a subsequent employer, the Class
Action is the only means to assert their claims through a
representative; and,

4y A Class Action is superior to other available methods for the fair
and efficient adjudication of this litigation because class treatment
will obviate the need for unduly and unnecessary duplicative
litigation that is likely to result in the absence of certification of
this Action pursuant to Cal. Code of Civ. Proc. § 382.

34.  This Court should permit this Action to be maintained as a Class Action pursuant
to Cal. Code of Civ. Proc. § 382, because:

(®)

(®)

(d)

The questions of law and fact common to the CALIFORNIA CLASS
predominate over any question affecting only individual CALIFORNIA
CLASS Members because DEFENDANT’s employment practices were
uniform and systematically applied with respect to the CALIFORNIA
CLASS;

A Class Action is Superior to any other available method for the fair and
efficient adjudication of the claims of the members of the CALIFORNIA
CLASS because in the context of employment litigation a substantial
number of individual CALIFORNIA CLASS Members will avoid
asserting their rights individually out of fear of retaliation or adverse
impact on their employment;

The members of the CALIFORNIA CLASS are so numerous that it is
impractical to bring all members of the CALTFORNIA CLASS before the
Court;

PLAINTIFF, and the other CALIFORNIA CLASS Members, will not be

able to obtain effective and economic legal redress unless the action is

CLASS ACTION COMPLAINT
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(€)

3

(2)

(h)

@

maintained as a Class Action;

There is a community of interest in obtaining appropriate legal and

equitable relief for the acts of unfair competition, statutory violations and

other improprieties, and in obtaining adequate compensation for the

injuries which DEFENDANT’s actions have inflicted upon the

CALIFORNIA CLASS;

There is 2 community of interest in ensuring that the combined assets of
DEFENDANT are sufficient to adequately compensate the members of the

CALIFORNIA CLASS for the injuries sustained;

DEFENDANT has acted or refused to act on grounds generally applicable

to the CALIFORNIA CLASS, thereby making final class-wide relief
appropriate with respect to the CALIFORNIA CLASS as a whole;

The members of the CALIFORNIA CLASS are readily ascertainable from
the business records of DEFENDANT. The CALIFORNIA CLASS

consists of all DEFENDANT’s Assistant Managers who were classified

as exempt and who were employed in California during the

CALIFORNIA CLASS PERIOD; and,

Class treatment provides manageable judicial treatment calculated to bring

an efficient and rapid conclusion to all litigation of all wage and hour

related claims arising out of the conduct of DEFENDANT as to the

members of the CALIFORNIA CLASS.

DEFENDANT maintains records from which the Court can ascertain and identify

by name and job tifle, each of DEFENDANT’s employees who have been systematically,
intentionally and uniformly subjected to DEFENDANT’s corporate policies, practices and
procedures as herein alleged. PLAINTIFF will seek leave to amend the Complaint to include

any additional job titles of similarly situated employees when they have been identified.

CLASS ACT. IOII*é COMPLAINT
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THE CALIFORNIA L.ABOR SUB-CLASS

36. PLAINTIFF further bring the Second, Third, Fourth and Fifth Causes of Action
on behalf of a California sub-class, defined as all members of the CALIFORNIA CLASS who
were employed by DEFENDANT in California (the “CALIFORNIA LABOR SUB-CLASS”)
at any time during the period beginning on the date three (3) years prior to the filing of the
action and ending on the date as determined by the Court (the "CALIFORNIA LABOR SUB-
CLASS PERIOD”) pursuant to California Code of Civil Procedure § 382. The amount in
coniroversy for the aggregate claim of CALIFORNIA LABOR SUB-CLASS Members isunder
five million dollars ($5,000,000.00).

37. DEFENDANT, as a matter of corporate policy, practice and procedure, and in
violation of the applicable California Labor Code ("Labor Code"), and Industrial Welfare
Commission ("TWC") Wage Order Requirements intentionally, knowingly, wilfully, and
systematically misclassified the PLAINTIFF and the other members of the CALIFORNIA
CLASS and the CALIFORNIA LABOR SUB-CLASS as exempt from overtime wages and
other labor laws based on DEFENDANT’s comprehensive policies and procedures in order to
avoid the payment of overtime wages by misclassifying their positions as exempt from overtime
wages and other labor laws. To the extent equitable tolling operates to toll claims by the
CALIFORNIA LABOR SUB-CLASS against DEFENDANT, the CALIFORNIA LABOR
SUB-CLASS PERIOD should be adjusted accordingly.

38. DEFENDANT maintains records from which the Court can ascertain and identify
by job title each of DEFENDANT’s employees who as CALIFORNIA LABOR SUB-CLASS
Members have been systematically, intentionally and uniformly misclassified as exempt as a
matter of DEFENDANT"s corporate policies, practices and procedures. PLAINTIFF will seek
leave to amend the Complaint to include these additional job titles when they have been
identified.

39. The CALIFORNIA LABOR SUB-CLASS is so numerous that joinder of all
CALIFORNIA LABOR SUB-CLASS Members is impracticable.

40. Common questions of law and fact exist as to members of the CALIFORNIA.

CLASS ACTION COMPLAINT
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LABOR SUB-CLASS, including, but not limited, to the following;

(a) Whether DEFENDANT unlawfully failed to pay overtime compensation
to members of the CALIFORNIA LABOR SUB-CLASS in violation of
the California Labor Code and California regulations and the applicable
California Wage Order;

(o) Whether the members of the CALTFORNIA LABOR SUB-CLASS were
non-exempt employees entitled to overtime compensation for overtime
worked under the overtime pay requirements of California law;

(¢) Whether DEFENDANT’s policy and practice of classifying the
CALIFORNIA LABOR SUB-CLASS Members as exempt from overtime
compensation and failing to pay the CALIFORNIA LABOR SUB-CLASS
Members overtime violate applicable provisions of California law;

(d) Whether DEFENDANT unlawfully failed to keep and furnish
CALIFORNIA LABOR SUB-CLASS Members with accurate records of
overtime worked,; and,

(¢)  The proper measure of damages and penalties owed to the members of the
CALIFORNIA LABOR SUB-CLASS.

4], DEFENDANT, as a matter of corporate policy, practice and procedure,
erroneously classified all Assistant Managers as exempt from overtime wages and other labor
laws. All Assistant Managers, including PLAINTIFF, performed the same finite set of tasks
and were paid by DEFENDANT according to uniform and systematic company procedures,
which, as alleged herein above, fails to correctly pay overtime compensation, This business
practice was uniformly applied to each and every member of the CALIFORNIA LABOR SUB-
CLASS, and therefore, the propriety of this conduct can be adjudicated on a class-wide basis.

42, DEFENDANT violated the rights of the CALIFORNIA LABOR SUB-CLASS
under California law by:

(8 Violating Cal. Lab. Code §§ 510, ef seq., by misclassifying and thereby
failing to pay the PLAINTIFF and the members of the CALIFORNIA

CLASS ACTION COMPLAINT
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(b)

©

LABOR SUB-CLASS the correct overtime pay for a workday longer than
eight (8) hours and/or a workweek longer than forty (40) hours for which
DEFENDANT is liable pursuant to Cal. Lab. Code § 1194;

Violating Cal. Lab. Code §§ 226.7 and 512, by failing to provide

PLAINTIFF and the other members of the CALIFORNIA CLASS with all
legally required off-duty, uninterrupted thirty (30) minute meal breaks and
the legally required rest breaks;

Violating Cal. Lab, Code §§ 201, 202 and/or 203, which provides that
when an employee is discharged or quits from employment, the employer
must pay the employee all wages due without abatement, by failing to
tender full payment and/or restitution of wages owed or in the manner
required by California law to the members of the CALIFORNIA LABOR
SUB-CLASS who have terminated their employment.

43,  This Class Action meets the statutory prerequisites for the maintenance of a Class

Action as set forth in Cal. Code of Civ. Proc. § 382, in that:

()

(b)

©

The persons who comprise the CALIFORNIA LABOR SUB-CLASS are
so numerous that the joinder of all such persons is impracticable and the
disposition of their claims as a class will benefit the parties and the Court;
Nearly all factual, legal, statutory, and declaratory relief issues that are
raised in this Complaint are common to the CALIFORNIA LABOR SUB-
CLASS and will apply uniformly to every member of the CALIFORNIA
LABOR SUB-CLASS;

The claims of the representative PLAINTIFF are typical of the claims of
each member of the CALIFORNIA LABOR SUB-CLASS. PLAINTIFF,
like all the other members of the CALIFORNIA LABOR SUB-CLASS,
was improperly classified as exempt and denied overtime pay as a result
of DEFENDANT’s systematic classification practices. PLAINTIFF and
all the other members of the CALIFORNIA LABOR SUB-CLASS

CLASS ACTION COMPLAINT
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@

sustained economic injuries arising from DEFENDANT s violations of the
laws of California; and, .

The representative PLAINTIFF will fairly and adequately represent and
protect the interest of the CALIFORNIA LABOR SUB-CLASS, and has
retained counsel who are competent and experienced in Class Action
litigation. There are no material conflicts between the claims of the
representative PLAINTIFF and the members of the CALIFORNIA
LABOR SUB-CLASS that would make class certification inappropriate.
Counsel for the CALIFORNIA LABOR SUB-CLASS will vigorously
assert the claims of all CALIFORNIA LABOR SUB-CLASS Members.

44. In addition to meeting the statutory prerequisites to a Class Action, this Action

is properly maintained as a Class Action pursuant to Cal. Code of Civ. Proc, § 382, in that:

(2)

®)

Without class certification and determination of declaratory, statutory and
other legal questions within the class format, prosecution of separate
actions by individual members of the CALIFORNIA LABOR SUB-
CLASS will create the risk of:

1) Inconsistent or varying adjudications with respect to individual
members of the CALIFORNIA LABOR SUB-CLASS which
would establish incompatible standards of conduct for the parties
opposing the CALIFORNIA LABOR SUB-CLASS; or,

2)  Adjudication with respect to individual members of the
CALIFORNIA LABOR SUB-CLASS which would as a practical
matter be dispositive of interests of the other members not party to
the adjudication or substantially impair or impede their ability to
protect their interests.

The parties opposing the CALIFORNIA LABOR SUB-CLASS have acted

or refused to act on grounds generally applicable to the CALIFORNIA

LABOR SUB-CLASS, making appropriate class-wide relief with respect

CLASS ACTION COMPLAINT
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©

to the CALIFORNIA LABOR SUB-CLASS as a whole in that

DEFENDANT uniformly classified and treated the Assistant Managers as

exempt and, thereafter, uniformly failed to take proper steps to determine

whether the Assistant Managers were properly classified as exempt, and
thereby denied these employees overtime wages as required by law;

Common questions of law and fact predominate as to the members of the

CALIFORNIA LABOR SUB-CLASS, with respect to the practices and

violations of California law as listed above, and predominate over any

question affecting only individual CALIFORNIA LABOR SUB-CLASS

Members, and a Class Action is superior to other available methods for the

fair and efficient adjudication of the controversy, including consideration

of:

1)  Theinterests of the members of the CALIFORNIA. LABOR SUB-
CLASS in individually controlling the prosecution or defense of
separate actions in that the substantial expense of individual actions
will be avoided to recover the relatively small amount of economic
losses sustained by the individual CALIFORNIA LABOR SUB-
CLASS Members when compared to the substantial expense and
burden of individual prosecution of this litigation;

2) Class certification will obviate the need for unduly duplicative
litigation that would create the risk of:

A. Inconsistent or varying adjudications with respect to
individual members of the CALIFORNIA LABOR SUB-
CLASS, which would establish incompatible standards of
conduct for DEFENDANT; and/or,

B.  Adjudications with respect to individual members of the
CALIFORNIA LABOR SUB-CLASS would as a practical

matter be dispositive of the interests of the other members

CLASS ACTION COMPLAINT
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not parties to the adjudication or substantially impair or
impede their ability to protect their interests;

3) In the context of wage litigation because a substantial number of
individual CALIFORNIA LABOR SUB-CLASS Members will
avoid asserting their legal rights out of fear of retaliation by
DEFENDANT, which may adversely affect an individual’s job
with DEFENDANT or with a subsequent employer, the Class
Action is the only means to assert their claims through a
representative; and,

4) A Class Action is superior to other available methods for the fair
and efficient adjudication of this litigation because class treatment
will obviate the need for unduly and unnecessary duplicative
litigation that is likely to result in the absence of certification of
this Action pursuant to Cal. Code of Civ. Proc. § 382.

45.  This Court should permit this Action to be maintained as a Class Action pursuant
to Cal. Code of Civ. Proc. § 382, because:

(@)

(®)

The questions of law and fact common to the CALIFORNIA LABOR
SUB-CLASS predominate over any question affecting only individual
CALIFORNIA LABOR SUB-CLASS Members;

A Class Action is superior to any other available method for the fair and
efficient adjudication of the claims of the members of the CALIFORNIA
LABOR SUB-CLASS because in the context of employment litigation a
substantial number of individual CALIFORNIA LABOR SUB-CLASS
Members will avoid asserting their rights individually out of fear of
retaliation or adverse impact on their employment;

The members of the CALIFORNIA LABOR SUB-CLASS are so
numerous that it is impractical to bring all members of the CALIFORNIA
LABOR SUB-CLASS before the Coutt;

CLASS ACTION COMPLAINT
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46.

@

©

®

(8)

(h)

@

PLAINTIFF, and the other CALIFORNIA LABOR SUB-CLASS
Members, will not be able to obtain effective and economic legal redress
unless the action is maintained as a Class Action;

There is a community of interest in obtaining appropriate legal and
equitable relief for the acts of unfair competition, statutory violations and
other improprieties, and in obtaining adeciuate compensation for the
damages and injuries which DEFENDANT’s actions have inflicted upon
the CALIFORNIA LABOR SUB-CLASS;

There is a community of interest in ensuring that the combined assets of
DEFENDANT are sufficient to adequately compensate the members ofthe
CALJFORNIA LABOR SUB-CLASS for the injuries sustained;
DEFENDANT has acted or refused to act on grounds generally applicable
to the CALIFORNIA LABOR SUB-CLASS, thereby making final class-
wide relief appropriate with respect to the CALIFORNIA LABOR SUB-
CL.ASS as a whole;

The members of the CALIFORNIA LABOR SUB-CLASS are readily
ascertainable from the business records of DEFENDANT. The
CALIFORNIA LABOR SUB-CLASS consists of all CALIFORNIA
CLASS Members who were employed by DEFENDANT in California
during the CALIFORNJIA LABOR SUB-CLASS PERIOD; and,

Class treatment provides manageable judicial treatment calculated to bring
a efficient and rapid conclusion to all litigation of all wage and hour

related claims arising out of the conduct of DEFENDANT.

JURISDICTION AND VENUE

This Court has jurisdiction over this action pursuant to Cal. Code of Civ. Proc §

410.10 and Cal. Business & Professions Code § 17203. This action is brought as a Class Action
on behalf of similarly situated employees of DEFENDANT pursuant to Cal. Code of Civ. Proc.

CLASS ACTION COMPLAINT
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§ 382.

47,  Venue is proper in this Court pursuant to California Code of Civil Procedure,
Sections 395 and 395.5, because PLAINTIFF worked for DEFENDANT in San Francisco
County and DEFENDANT (i) currently maintains and at all relevant times maintained offices
and facilities in this County and/or conducts substantial business in this County, and (ii)
committed the wrongful conduct herein alleged in this County against members of the

CALIFORNIA CLASS and CALIFORNIA LABOR SUB-CLASS.

FIRST CAUSE OF ACTION

For Unlawful Business Practices
[Cal. Bus. And Prof. Code §§ 17200, ef seq.)
(By PLAINTIFF and the CALIFORNIA CLASS and Against All Defendants)

48. PLAINTIFF, and the other members of the CALIFORNIA CLASS, reallege and
incorporate by this reference, as though fully set forth herein, the prior paragraphs of this
Complaint,

49. DEFENDANT is a "person" as that term is defined under Cal. Bus. and Prof.
Code § 17021.

50.  California Business & Professions Code §§ 17200, ef seq. (the "UCL") defines
unfair competition as any unlawful, unfair, or fraudulent business act or practice. Section 17203
authorizes injunctive, declaratory, and/or ofher equitable relief with respect to unfair
competition as follows:

Any person who engages, has engaged, or proposes to engage in unfair

competition may be enjoined in any court of competent jurisdiction. The court

may make such orders or judgments, including the appointment of a receiver,

as may be necessary to prevent the use or employment by any person of any

practice which constitutes unfair competition, as defined 1n this chapter, or as

may be necessarﬁjto restore to any Eerson in interest any money or property, real

or personal, which may have been acquired by means of such unfair

competition,

California Business & Professions Code § 17203.

51. By the conduct alleged herein, DEFENDANT has engaged and continues to

CLASS ACTION COMPLAINT
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engage in a business practice which violates California law, including but not limited to, the
applicable Wage Order(s), the California Code of Regulations, and the California Labor Code
Sections 204, 226.7, 510, 512, 1194 & 1198, and for which this Court should issue declaratory
and other equitable relief pursuant to Cal. Bus. & Prof. Code § 17203 as may be necessary to
prevent and remedy the conduct held to constitute unfair competition, including restitution of
wages wrongfully withheld.

52.  Bytheconductalleged herein, DEFENDANT s practices are unlawful and unfair
in that these practices violate public policy, were immoral, unethical, oppressive, unscrupulous
or substantially injurious to employees, and were without valid justification or utility for which
this Court should issue equitable and injunctive relief pursuant to Section 17203 of the
California Business & Professions Code, including restitution of wages wrongfully withheld.

53. By the conduct alleged herein, DEFENDANT’s practices were deceptive and
fraudulent in that DEFENDANT’s uniform policy and practice was to represent to PLAINTIFF
and other CALIFORNIA. CLASS Members that they were exempt from overtime pay when in
fact these representations are false and likely to deceive, for which this Court should issue
injunctive and equitable relief, pursuant to Cal. Bus. & Prof. Code § 17203, including restitution
of wages wrongfully withheld.

54. By the conduct alleged herein, DEFENDANT’s practices were also unlawful,
unfair and deceptive in that DEFENDANT’s employment practices caused PLAINTIFF and the
other members of the CALIFORNIA CLASS to be underpaid during their employment with
DEFENDANT.

55. By the conduct alleged herein, DEFENDANT’s practices were also unfair and
deceptive in that DEFENDANT’s uniform policies, practices and procedures failed to provide
mandatory meal and/or rest breaks to the PLAINTIFF and the CALIFORNIA CLASS members.

56. Therefore, PLAINTIFF demands on behalf of himself and on behalf of
each CALIFORNIA CLASS member, one (1) hour of pay for each workday in which an off-
duty meal period was not timely provided for each five (5) hours of work, and/cr one (1) hour

of pay for each workday in which a second off-duty meal period was not timely provided for

CLASS ACTION COMPLAINT
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each ten (10} hours of work.

57. PLAINTIFF further demands on behalf of himself and on behalf of each
CALIFORNIA CLASS member, one (1) hour of pay for each workday in which a rest period
was not timely provided as required by law.

58. By and through the unlawful and unfair business practices described herein,
DEFENDANT has obtained valuable property, money and services from PLAINTIFF and the
other members of the CALIFORNIA CLASS and have deprived them of valuable rights and
benefits guaranteed by law and contract, all to the detriment of these employees and to the
benefit of DEFENDANT so as to allow DEFENDANT to unfairly compete against competitors
who comply with the law.

59.  Allthe acts described herein as violations of, among other things, the California
Labor Code, California Code of Regulations, the Industrial Welfare Commission Wage Orders,
were unlawful, were in violation of public policy, were immoral, unethical, oppressive, and
unscrupulous, and were likely to deceive employees, as herein alleged, and thereby constitute
deceptive, unfair and unlawful business practices in violation of Cal. Bus. and Prof. Code §§
17200, et seq. |

60. PLAINTIFF and the other members of the CALIFORNIA CLASS are entitled to,
and do, seek such relief as may be necessary to restore to them the money and property which
DEFENDANT has acquired, or of which PLAINTIFF and the other members of the
CALIFORNIA CLASS have been deprived, by means of the above described unlawful and
unfair business practices, including earned but unpaid overtime wages for all overtime worked.

61. PLAINTIFF and the other members of the CALIFORNIA CLASS are further
entitled to, and do, seek a declaration that the described business practices are unlawful, unfair
and deceptive, and that injunctive relief should be issued restraining DEFENDANT from
engaging in any unlawful and unfair business practices in the future.

62. PLAINTIFF and the other members of the CALIFORNIA CLASS have no plain,
speedy and/or adequate remedy at law that will end the unlawful and uafair business practices

of DEFENDANT. Further, the practices herein alleged presently continue to occur unabated.

CLASS ACTIOzl*GI COMFPLAINT
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As aresult of the unlawful and unfair business practices described herein, PLAINTIFF and the
other members of the CALIFORNIA CLASS have suffered and will continue to suffer
irreparable legal and economic harm unless DEFENDANT is restrained from continuing to

engage in these unlawful and unfair business practices.

SECOND CAUSE OF ACTION
For Failure To Pay Overtime Compensation
[Cal. Lab. Code §§ 510, 1194 and 1198]
(By PLAINTIFF and the CALIFORNIA LABOR SUB-CLASS and Against All
Defendants)

63. PLAINTIFF, and the other members of the CALIFORNIA LABOR SUB-
CLASS, reallege and incorporate by this reference, as though fully set forth herein, the prior
paragraphs of this Complaint.

64. Cal. Lab. Code § 510 states in relevant part:

Eight hours of labor constitutes a day's work. Any work in excess of eight

hours in one workday and any work in excess of 40 hours in any one

workweek and the first eight hours worked on the seventh day of work in any

one workweek shall be compensated at the rate of no less than one and one-

half times the regular rate of pay for an en&gloyee. Any work in excess of 12

hours in one day shall be com{)ensated at the rate of no less than twice the

regular rate of pay for an employee, In addition, any work in excess of eight
hours on any seventh day of a workweek shall be compensated at the rate of no
less than twice the regular rate of pay of an employee.

65. Cal Lab. Code § 551 states that, "Every person employed in any occupation
of labor is entitled to one day’s rest therefrom in seven.”

66. Cal. Lab. Code § 552 states that, "No employer of labor shall cause his
employees to work more than six days in seven.”

67. Cal. Lab, Code § 515(d) provides: "For the purpose of computing the
overtime rate of compensation required to be paid to a nonexempt full-time salaried
employee, the employee's regular hourly rate shall be 1/40th of the employee's weekly
salary."

68. Cal. Lab, Code § 1194 states;

CLASS ACTION COMPLAINT
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Notwithstanding any a[f;reemei}t fo work for a lesser wage, any employee
receiving less than the legal minimum wage or the legal overtime |

e apeid balaste of e Al amaront oF s e wage or Qvortme

ggl;lupiinsation, including interest thereon, reasonable attorney's fees, and costs

69. Cal. Lab. Code § 1198 provides: "The maximum hours of work and the
standard conditions of labor fixed by the commission shall be the maximum hours of work
and the standard conditions of labor for employees. The employment of any employee for
longer hours than those fixed by the order or under conditions of labor prohibited by the
order is unlawful."

70. DEFENDANT has intentionally and uniformly designated certain employees
as "exempt” employees, by their job title alone and without regard to DEFENDANT"s
realistic expectations and actual overall requirements of the job, including the PLAINTIEF
and the other members of the CALIFORNIA LABOR SUB-CLASS who worked on the
production and non-managerial side of DEFENDANT’s business. This was done in an
illegal attempt to avoid payment of overtime wages and other benefits in violation of the
Cal, Lab. Code and Industrial Welfare Commission requirements.

71.  For an employee to be exempt as a bona fide "executive," all the following
criteria must be met and DEFENDANT has the burden of proving that:

(a) The employee’s primary duty must be management of the enterprise, or of 2

customarily recognized department or subdivision; and,

(b)  The employee must customarily and regularly direct the work of at least two
(2) or more other employees; and,

(¢)  The employee must have the authority to hire and fire, or to command
particularly serious attention to his or her recommendations on such actions
affecting other employees; and,

(d)  The employee must customarily and regularly exercise discretion and
independent judgment; and,

(e) The employee must be primarily engaged in duties which meet the test of
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exemption.
No member of the CALIFORNIA LABOR SUB-CLASS was or is an executive because
they all fail to meet the requirements of being an "executive" within the meaning of the
applicable Wage Order.

72.  For an employee to be exempt as a bona fide "administrator," all of the
following criteria must be met and DEFENDANT has the burden of proving that:

(@  The employee must perform office or non-manual work directly related to

management policies or general business operation of the employer; and,

(b)  The employee must customarily and regularly exercise discretion and

independent judgment; and,

(¢)  The employee must regularly and directly assist a proprietor or an exempt

administrator; or,

(d = The employee must perform, under only general supervision, work requiring

special training, experience, or knowledge; or,

() The employee must execute special assignments and tasks under only general

supervision; and,

() The employee must be primarily engaged in duties which meet the test of

exemption.
No member of the CALIFORNIA. LABOR SUB-CLASS was or is an administrator because
they all fail to meet the requirements for being an "administrator” under the applicable Wage
Order.

73.  The Industrial Welfare Commission, in Wage Order 4-2001, at section
(1)(A)(3)(h), and Labor Code § 515 also set forth the requirements which must be complied
with to place an employee in the "professional" exempt category. For an employee to be
exempt as a bona fide "professional,” all the following criteria must be met and
DEFENDANT has the burden of proving that:

(@) The employee is primarily engaged in an occupation commonly recognized as

a learned or artistic profession. For the purposes of this subsection, "learned

CLASS ACTION COMPLAINT
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or artistic profession” means an employee who is primarily engaged in the

performance of: |

1)  Work requiring knowledge of an advanced type in a field or science or
learning customarily acquired by a prolonged course of specialized
intellectual instruction and study, as distinguished from a general
academic education and from an apprenticeship, and from training in
the performance of routine mental, manual, or physical processes, or
work that is an essential part or necessarily incident to any of the above
work; or,

2)  Work that is original and creative in character in a recognized field of
artistic endeavor, and the result of which depends primarily on the
invention, imagination or talent of the employee or work that is an
essential part of or incident to any of the above work; and,

3)  Whose work is predominately intellectual and varied in character (as
opposed to routine mental, manual, mechanical, or physical work) and
is of such character cannot be standardized in relation to a given period
of time.

(b)  The employee must customarily and regularly exercise discretion and
independent judgment; and,
(¢) The employee earns a monthly salary equivalent to no less than two (2) times
the state minimum wage for full-time employment.
No member of the CALIFORNIA LABOR SUB-CLASS was or is a professional because
they all fail to meet the requirements of being a "professional" within the meaning of the
applicable Wage Order,
74. PLAINTIFF, and the other members of the CALIFORNIA LABOR SUB-
CLASS, do not fit the definition of an exempt executive, administrative, or professional
employee because:

(@)  They did not work as executives or administrators; and,
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(b)  The professional exemption does not apply to the PLAINTIEF, nor to the other
members of the CALIFORNIA LABOR SUB-CLASS because they did not
meet all the applicable requirements to work under the professional exemption
for the reasons set forth above in this Complaint,

75.  During the CALIFORNIA LABOR SUB-CLASS PERIOD, PLAINTIEF and

the other members of the CALIFORNIA LABOR SUB-CLASS, worked more than eight (8)
hours in a workday and/or more than forty (40) hours in 2 workweek.

76.  'When PLAINTIFF and other members of the CALIFORNIA LABOR SUB-
CLASS work overtime, DEFENDANT failed to pay PLAINTIFF, and the other members of
the CALIFORNIA LABOR SUB-CLASS, overtime compensation for the time they work in
excess of the maximum hours permissible by law as required by Cal. Lab. Code §§ 510 and
1198, even though PLAINTIFF, and the other members of the CALIFORNIA LABOR
SUB-CLASS, were required to work, and did in fact work, overtime.

77. By virtue of DEFENDANT’s unlawful failure to pay additional compensation
to PLAINTIFF, and the other members of the CALIFORNIA LABOR SUB-CLASS, for
their overtime work, PLAINTIFF, and the other members of the CALIFORNIA LABOR
SUB-CLASS, have suffered, and will continue to suffer, an economic injury in amounts
which are presently unknown fo them and which will be ascertained according to proof at
trial.

78. DEFENDANT knew or should have known that PLAINTIFF, and the other
members of the CALIFORNIA LABOR SUB-CLASS, were misclassified as exempt and
DEFENDANT systematically elected, either through intentional malfeasance or gross
nonfeasance, not to pay them for their overtime labor as a matter of uniform corporate
policy, practice and procedure.

79.  Therefore, PLAINTIFF, and the other members of the CALIFORNIA LABOR
SUB-CLASS, request recovery of overtime compensation according to proof, interest, costs,
as well as the assessment of any statutory penalties against DEFENDANT, in a sum as

provided by the Cal. Lab. Code and/or other statutes. To the extent overtime compensation
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is determined to be owed to members of the CALIFORNIA LABOR SUB-CLASS who
have terminated their employment, these employees would also be entitled to waiting time
penalties under Cal. Lab. Code § 203, which penalties are sought herein. Further,
PLAINTIFF, and the other members of the CALIFORNIA LABOR SUB-CLASS, are
entitled to seek and recover statutory costs.

80. In performing the acts and practices herein alleged in violation of labor laws
and refusing to provide the requisite overtime compensation, DEFENDANT acted and
continues to act intentionally, oppressively, and maliciously toward PLAINTIFF, and toward
the other members of the CALIFORNIA LABOR SUB-CLASS, with a conscious and utter
disregard of their legal rights, or the consequences to them, and with the despicable intent of
depriving them of their property and legal rights and otherwise causing them injury in order
to increase corporate profits at the expense of PLAINTIFF and the members of the
CALIFORNIA LABOR SUB-CLASS.

THIRD CAUSE OF ACTION

For Failure to Provide Required Meal Periods
[Cal. Lab. Code §§ 226.7 & 512 ]
(By PLAINTIFF and the CALIFORNIA LABOR SUB-CLASS and Against All
Defendants)

81, PLAINTIFF, and the other members of the CALIFORNIA LABOR SUB-
CLASS, reallege and incorporate by this reference, as though fully set forth herein, the prior
paragraphs of this Complaint. _

82.  During the CALIFORNIA CLASS PERIOD, from time to time,
DEFENDANT failed to provide all the legally required off-duty meal breaks to PLAINTIFF
and the other CALIFORNIA LABOR SUB-CLASS Members as required by the applicable
Wage Order and Labor Code. The nature of the work performed by PLAINTIFF and
CALIFORNIA LABOR SUB-CLASS MEMBERS did not prevent these employees from
being relieved of all of their duties for the legally required off-duty meal periods. As a result
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of their rigorous work schedules, PLAINTIFF and other CALIFORNIA LABOR SUB-
CLASS Members were often not fully relieved of duty by DEFENDANT for their meal
periods, Additionally, DEFENDANT’s failure to provide PLAINTIFF and the
CALJFORNIA LABOR SUB-CLASS Members with legally required meal breaks prior to
their fifth (5th) hour of work is evidenced by DEFENDANT’s business records. As a result,
PLAINTIFF and other members of the CALIFORNIA LABOR SUB-CLASS therefore
forfeited meal breaks without additional compensation and in accordance with
DEFENDANTs strict corporate policy and practice.

83. DEFENDANT further violated California Labor Code §§ 226.7 and the
applicable IWC Wage Order by failing to compensate PLAINTIFF and CALIFORNIA
LABOR SUB-CLASS Members who were not provided a meal period, in accordance with
the applicable Wage Order, one additional hour of compensation at each employee’s regular
rate of pay for each workday that a meal period was not provided.

84.  As a proximate result of the aforementioned violations, PLAINTIFF and
CALIFORNIA LABOR SUB-CLASS Members have been damaged in an amount according
to proof at trial, and seek all wages earned and due, interest, penalties, expenses and costs of

suit.

FOURTH CAUSE OF ACTION

For Failure to Provide Required Rest Periods
[Cal. Lab. Code §§ 226.7 & 512 ]
(By PLAINTIFF and the CALIFORNIA LABOR SUB-CLASS and Against All
Defendants)
85. PLAINTIFF, and the other members of the CALIFORNIA LABOR SUB-
CLASS, reallege and incorporate by this reference, as though fuily set forth herein, the prior

paragraphs of this Complaint.
86, Form time to time, PLAINTIFF and other CALIFORNIA LABOR SUB-

CLASS Members were required to work in excess of four (4) hours without being provided
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ten (10) minute rest periods. Further, these employees were denied their first rest periods of
at least ten (10) minutes for some shifts worked of at least two (2) to four (4) hours, 2 first
and second rest period of at least ten (10) minutes for some shifts worked of between six (6)
and eight (8) hours, and a first, second and third rest period of at least ten (10) minutes for
some shifts worked of ten (10) hours or more. PLAINTIFF and other CALTFORNIA
LABOR SUB-CLASS Members were also not provided with one hour wages in lieu thereof,
As a result of their rigorous work schedules, PLAINTIFF and other CALIFORNIA. LABOR
SUB-CLASS Members were periodically denied their proper rest periods by DEFENDANT
and DEFENDANT’s managers.

87. DEFENDANT further violated California Labor Code §§ 226.7 and the
applicable IWC Wage Order by failing to compensate PLAINTIFF and CALIFORNIA
LABOR SUB-CLASS Members who were not provided a rest period, in accordance with
the applicable Wage Order, one additional hour of compensation at each employee’s regular
rate of pay for each workday that rest period was not provided.

88.  As a proximate result of the aforementioned violations, PLAINTIFF and
CALIFORNIA LABOR SUB-CLASS Members have been damaged in an amount according
to proof at trial, and seek all wages earned and due, interest, penalties, expenses and costs of

suit,

FIFTH CAUSE OF ACTION
For Failure to Pay Wages When Due
[ Cal. Lab. Code §§ 201, 202, 203]
(By PLAINTIFF and the CALIFORNIA LABOR SUB-CLASS and Against All
Defendants)

89. PLAINTIFF, and the other members of the CALIFORNIA. LABOR SUB-
CLASS, reallege and incorporate by reference, as though fully set forth herein, the prior
paragraphs of this Complaint.

90.  Cal. Lab. Code § 200 provides that;
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As used in this article:

ga) "Wages" includes all amounts for labor performed by employees of every
escription, whether the amount is fixed or ascertained by the standard of time,

task, piece, Commission basis, or other method of calculation.

(b) "Labor" includes labor, work, or service whether rendered or performed

under contract, subcontract, partnership, station ﬁ)]an, or other agreement if the

labor to be paid for is performed personally by the person demanding payment.

91.  Cal. Lab. Code § 201 provides, in relevant part, that “If an employer
discharges an employee, the wages earned and unpaid at the time of discharge are due and
payable immediately.”

92,  Cal. Lab. Code § 202 provides, in relevant part, that:

o o0 -1 O h B N

If an employee not having a written contract for a definite period quits his or
her emp (gment, his or her wages shall become due and payable not later than
10 72 hours thereafter, unless the employee has given 72 hours previous notice of
his or her intention to quit, in which case the employee is entitled to his or her
11 wages at the time of quitting. Notwithstanding any other provision of law, an
employee who quits without providing a 72-hour notice shall be entitled to

12 receive payment by mail if he or she so requests and designates a mailing
address. The date of the mailing shall constitute the date of payment for

i3 purposes of the requirement to provide payment within 72 hours of the notice
14 of quitting,

15 93.  There was no definite term in PLAINTIFF’s or any CALIFORNIA LABOR
16 SUB-CLASS Members’ employment contract,

17 94,  Cal. Lab. Code § 203 provides:

If an employer willfully fails to pay, without abatement or reduction, in
18 accordance with Sections 201, 201.5, 202, and 205.5, any wages of an
employee who is discharged or who quits, the wages of the employee shall
19 continue as a penalty from the due date thereof at the same rate until paid or
until an action therefor is commenced; but the wages shall not continue for
20 more than 30 days.
21 95.  The employment of PLAINTIFF and many CALIFORNIA LABOR SUB-
22 || CLASS Members terminated and DEFENDANT has not tendered payment of overtime
23 || wages, to these employees who actually worked overtime, as required by law.
24 96. Therefore, as provided by Cal Lab. Code § 203, on behalf of himself and the
25 || members of the CALIFORNIA. LABOR SUB-CLASS whose employment has, PLAINTIFF
26 || demands up to thirty days of pay as penalty for not paying all wages due at time of
27 || termination for all employees who terminated employment during the CALIFORNIA

28 || LABOR SUB-CLASS PERIOD, and demands an accounting and payment of all wages due,
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plus interest and statutory costs as allowed by law.

PRAYER FOR RELIEF

WHEREFORE, PLAINTIFF prays for judgment against each Defendant, jointly and

severally, as follows:
On behalf of the CALIFORNIA CLASS:

1.

A)

B)

0

D)

That the Court certify the First Cause of Action asserted by the CALIFORNIA
CLASS as a Class Action pursuant to California Code of Civil Procedure §
382; '

An order requiring DEFENDANT to correctly calculate and pay all wages and
all sums unlawfuly withheld from compensation due to the PLAINTIFF and
the other members of the CALIFORNIA CLASS;

Restitutionary disgorgement of DEFENDANT s ill-gotten gains into a fluid
fund for restitution of the sums incidental to DEFENDANT’s violations due to
the PLAINTIFF and to the other members of the CALIFORNIA CLASS
according to proof; and,

An order temporarily, preliminarily, and permanently enjoining and restraining

DEFENDANT from engaging in similar unlawful conduct as set forth herein.

On behalf of the CALIFORNIA LABOR SUB-CLASS:

A)

B)

C)

That the Court certify the Second, Third, Fourth and Fifth Causes of Action
asserted by the CALIFORNIA LABOR SUB-CLASS as a Class Action
pursuant to California Code of Civil Procedure § 382;

Compensatory damages, according to proof at trial, including compensatory
damages for overtime compensation due to the PLAINTIFF and the other
members of the CALIFORNIA LABOR SUB-CLASS, during the applicable
CALIFORNIA LABOR SUB-CLASS PERIOD plus interest thereon at the
statutory rate; _

Meal and rest period compensation pursuant to Cal. Lab. Code §§ 226.7, 512

CLASS ACTIOI%I COMPLAINT
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1 and the applicable IWC Wage Order; and,

2 D)  The wages of all terminated employees from the CALIFORNIA LABOR

3 SUB-CLASS as a penalty from the due date thereof at the same rate until paid

4 or until an action therefore is commenced, in accordance with Cal. Lab. Code

5 § 203.

6| 3. On all claims:

7 A)  Anaward of interest, including prejudgment interest at the legal rate;

8 B)  Such other and further relief as the Court deems just and equitable; and,

9 C)  Anaward of penalties, attorneys’ fees and cost of suit, as allowable under the
10 law, including, but not limited to, pursuant to Cal. Labor Code §218.5 and/or
11 §1194.

12
13
1 Dated: January 11, 2019 BLUMENTHAL NORDREHAUG BHOWMIK DE BLOUW LLP
15 m
16 By %me?mhal
17 Attorneys for Plaintiff
18
19
20
21
22
23
24
25
26
27
28
CLASS ACTIO% COMPLAINT
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DEMAND FOR A JURY TRIAL
PLAINTIFF demands a jury trial on issues triable to a jury.

Dated: January 11, 2019 BLUMENTHAL NORDREHAUG BHOWMIK DE BLOUW LLP

By "\ /PED

Norman B. Biumenfh
Attorneys for Plalntlff

=R e RS B = S . U T I o

0 ~1 v th S W N O~ O W g =) b b W N = O

CLASS ACT. IOI; COMPLAINT
38-




*

Case 3:19-cv-00402-BEN-MSB Document 1-2 Filed 02/27/19 PagelD.53 Page 40 of 45

< SUM-100
SUNMMONS o . FOR COURTUSE ONLY
(CITACION JUDICIAL) FotoFim EoserA o
NOTICE TO DEFENDANT: | ELEGTROHICALLY FILED
AVISO AL DEMANDADO); A Supetior Gourt of Oalifornla,
OME DEPOT U.8.A,, INC,, a Corporation; and DOES 1 through 50, Gourty of San Dlego
inclusive, _ . 0144172019 &t 0Z:00:69 Pl
o

YOU ARE BEING SUED BY PLAINTIFF: oy Sl
(LO ESTA DEMANDANDO EL DEMANDANTE}: )

CRAIG SMITH, an individual, on behalf of himself, and on behalf of all

persons similarly situated,

NOTIGEI You have hean sued, The courl may decide againsl yau withoul your beling heard unlass yol raspond wittiln 3D days, Roed tha laformalion
belovi, . .

You hava 30 CALENDAR DAYS afler {his summans and [egal papers ore eerved an you to file a wiltlen response al thls coyl and have a capy
sarved on tha plalntiff, A Jeller or phene call will not protetl you. Yaur writlen response miist ba in propor legat form Jf you want the court lo hear your
taso, Thera may be a court form thol you can use for your response. Yeu can find these court forms and more information at ihe Callfornla Courls
Online Self-Holp Cenlar (winiv.cotiinfo.co.gov/saifhaip), your county law Bhrary, or the coudhousa naarest you, [f you cannot pay {he filing fes, ask
tha court clork far a fee walver form. If you do nol file your responss on Ume, you may fose the casa by dafauli, and your wages, meney, and propey
may bo laken wilhout fudher wamlng from 1hea courd.

There are other |spal requiraments. You may wan! la call an allomey right stray, If you do not know an atlemey, you may want to call an altornay
raferral service. I you cannet afferd an attornsy, you may be cliglble for fren lzgal senvces from a nonprofit lapal sendeas program. You can locate
these nonpralll groups at the Calffornla Legal Senvices Web site (wwwv.lawhelpcaliformin.ong), tha Callfornta Caurls Online So!l-Help Center
(wva.courdinfo.co.gav/selifolp), or by conlacling your Joco! cousd or counly bar assaclation, NOTE: Tha court hus b stafulory llen for waived fees and
cosls on any setllement or arbltration award of $10,000 or more In 8 clvil case, Tho court's llen must be paold bofora the court wil dismiss the case,
JAVISO! !ig hon demondado, 5fne responda donlra do 30 dias, la corla pusda decitlir an su conlra sin esctchar su versidn, Lea o Informacitn a
conllauacian,

Tlane 30 DIAS DE CALENDARIQ daspuds da que ls enlreguen esta clizclon y papelea legalss pera presenlar una raspuesta gor escriio en asfa
corle y hecer qua se eniregue bnn copla al domendznle. Una carla o una Bamada lelefénica no Jo prolegen, St raspusste por osciito llena que ostar
on formalo legal correclo sl desan que proceson st caso eh Ia corle, Es posible que haya un formularie que tsted pleda ussr pora su respussia,
Pueds enconlrer eslos formularlos do io corle y mds Informacidn on ef Conlro ds Ayrda doa fas Corlas de Californta fwvnw.sucarto.ca.gov), en o
bibliolecn do leyas te su condado o en fa core que lo quede mds carcs, Sfno pusda pagar fa cucla de prosentacidn, pide 8! secrolario dg 1a corfe
qte la dd un formulario do exencién de pago da cuoles, Sfno prasenta su respussia a ifempo, pusde perder el caso por incumplimiento y fa corto la
podré quitar su sucldo, dinero y blenes &ln mas advertencla,

Hay olras requisiios [sgales. Es revomendzble qua lame a un abogedo Inmedialomenta. SIno conoce o un abogado, pueda lfamor a un serviclo da
ramisidn a abogadas, Sf na pueda pegar a un ebagado, es poslblp gus cumpla cont Jas requisitos pore objener sewvicios lagalas grafullos da tn
programa da serviclos Jagelos sl fines da Jucro. Puedn onconirar eslos gripos sit fines da lucro &n ol sitio wab da California Legal Ssrvices,
fewnv.dawhelpealifamla.org), en el Cenlro do Ayuda da las Corfes de Californlo, fwwwr.sucorte.ca.govj o ponldndose en conlacto con fa cora o sf
colaglo da abogados focalas. AVISO: Por lay, fa corla lfena derachio e reclamar ias cuolss y los coslos exanlos porimponer un gravamen sobre
cuslqiler roctiperacién da $10,000 6 més do valer raciblda medianle un acuerdo o una concesldn de erbilrefe en Un caso da derecho chil, Tizne que
pagaral gravaman do la core antes do qus la corle pueda desechar ef caso, *

Tha name and address of the court Is; o, " ?ﬁiﬂuﬂf&% N
Gl el ae Sy orsanpizse. © 1 a?-zn19-nnnn1gsﬂ-cu.nEjTL
Cenlral . .

330 W, Brozdway, San Diego, CA 92101
Thia nange, a!ddé'?ss. ?nd te!?phane ng’m}:eé prlﬂn}lﬁ}f allrérnzy} gq pla,lnéiff wiihugl ?g attorney, Is: p ,
nombre, reccitn v el nime 0 del abogado'del demendanie, o def demandanle que no tiene abogado, as):
ornan S imentoal (ﬁar f G%g{}]'?ﬁn Fax No.: ﬁ?sdgg 531-1232
Blumenthal Nordrehaug Bhowmik De Blonw LLP Phone No.: {(858) 551-1223

Calle Clara. La Jolla, CA 92037
%%«?‘E ! . Clet,b ' ng , Depuly
(Fecha) 01/14/2016 i {Szcmtgn'o)' G, Dlau {Adjunio)

{For proof of sarvice of this summons, usa Proof of Service of Summons fforn FOS-010})
{(Fara prueba de enlrega de esfa clfalibn use el formulario Proof of Service of Summons, (FOS-010)).
NOTICE TO THE PERSON SERVED: You are servad

",,,»'ﬁ'\‘{;ﬂ OF g 1. 1 a9 an Individua! defendant. |
g \ 2. ["] as tha persen sued under the fictifous name of (specify):

a. X3 on behalf of speciy)  HOME DEPOT U.S.A,, INC,

under; (X1 CCP 416,10 (corporation) [T CCP 416.60 (minor)
] CCP 416.20 {dafunct coiporation) [__] CCF 416,70 (conservatee)
{1 ctP 416.40 (assoclallon or parinership) ] CCP 416,90 (authorized person)
[ other(spacify): ¢ )
4. IE by persanat defivery on (dala): | LDV “ C] pags 1 of 1
Foms Adepled for Mendalory Use sumMoNs b Cada of ChE Pracedvre §5 412,20, 405

isl Counel} of Calicm s courtl
Bflﬂ?;ﬁﬂ ‘Eﬁe\'. Juiy 1, ;no;] LoxlsNexls® Auntomared Califernla Judtetad Contnelt ?‘3:5?3“




Case 3:19-cv-00402-BEN-MSB Document 1-2 Filed 02/27/19 PagelD.54 Page 41 of 45

Blumenthal Nordrebavg, Biowmik De Blouw LLP

2255 Calle Clara, La Jolla, CA, 92037 :
S eoE o (898) SS1-1223 FAXNo:(8S8) 551-1232

ATIONKEY FOR (Wame); Plaintiff Cralg Smith

) CM-010
I ¢ NLY
__J\'H%rgﬁgr? riatﬁnirl\é W ﬂw?gun?uﬁvdg'g%qﬁmn Ber peember; ond sldmss): FOR COURYT USE O,
RyleNordrehaug  (Bar# 203975) ELECTROHICALLY FILED

Superior Court of Califomia,
County of San Meyo

011720119 at U2:00:58 P

SUPERIOR GOURT OF CALIFORNIA, GoUNTY oF SAN DIEGO
avpeer aovress: 330 W, Broadway

Clerk of the Superor Cout
By Gen Dieu,Reputy Gler

mawa anoress: 330 W, Broadway
enyap ze cooe: San Diego 92101

emancr s CENTRAL
CAGE NAME:
CRAIG SMITH v, HOME DEPOT U.S.A., INC. .
CIVIL CASE COVER SHEET Camplex Gaue Daslgnallo_n GASE HUMAER: 47-2014-00001830-CU-0E-CTL
Untimitzd 1 timitod 1 countor £ volndor ~ {— ]
demanded demanded Is Filed with first appoarance by defendant Judge Rlohard E. L, Stratss
excaeds $26,000)  $25,000 ot less) {Cal, Rulas of Court, ruls 3.402) PERY [

Homs 1=6 below must be tompfated (sea inslruclions on pags 2),

. Check one box balow for the case typs that best des¢ribes this cage;
Auto Tort Contract

% Aule (22) Braach of conlractivareanty {08)
Unlnatzed malorial {(46) Ruls 9.740 collections (09}
olher PUPRIWD (Perzonol Injury/Propery Other collections {09)

Pravislonally Complex Glvl) Litipation
{Cat. Rulos of Court, rulus 3,400-3.403}

1 AntirusUTrads regutation (03)
Conglrelion dafect (10}

HamagaMWrongful Death) Torl Insurance coverage (16) L] massfort {40}

Asbealos (0d) Othor contrac! {37) Sacurillea iigalion {28)
[ Preduct tebliy (24) Real Property : Enviranmental/Toxis {or (30)

Madlcal malpmotica (45) Emineat domalnfinverse Insurance covarag ¢lalms arising fcom the
[_] othar PIPDMWD {23} condemnalion {14) ahova llaled proviglonally complex ¢nse
Non.PUPDAWD (Other) Tart Wronglut aviction {33) 'ypoa (41) :

Enforcoment of Judgmaont
Enfarcement of judgment (20}

Qther real property (26') ’
Unlawful Datalner

D Business lortfunfafr buelrass praclica {07)

% Clvil viatils (08)
]

Dofamation {18) Commarcial (31) . Miscalianoous Glvii Gomglalnt
Fraud (16} :1 Resldantiaf (32) ~ RICO {27)
Intallactual propaty {19) Druga {38) * . Other complatnt (not spacified ehove) (42)

Judictol Reviaw
Agsel (orfsllure (05)
(1 Ppetition ro: arbiteation award (14) Cl
Wil of mendals {02)
[ ] olherudilal review (35)

Profeasional nagligance (26§

Olhar non-PIRPOAD lort (35)
Employmant

Wronglul lerminellon {36)
Other employment (15)

Miscollanooua Clvll Patlilon
Parnership and corparale govemance (21}
Glher petillon {nof spoclifad above) (43)

2. Thiscaso s L._Jlsnot complexunderie 3,400 of fhe Califomta Rules of Court, If the case Is complex, mark the
faclors raqulring exceplional judicial managsment:
al_] Large number of separataly represanied partles d¢.[X] Lerge numbar of wilneases
b.[X] Extensive motion practica reising difficult ornovel  &. L] Coordination vith related atilons pending In one or mera courts
issutes {hat will he lime-consuming to resalve In cther countlas, states, or countries, or In a fadaral court
c. Subslantial amount of documenfary avidence R [:l Substenilal postjudgment judicial suparvision
3. Remedies sought (check ali thaf apply): 8. ] monetary  b.[X] nonmenatary; declaratery of injunctive rellaf &[] punilive
4. Number of causes of aclon (speclfy): FIVE (5)
§, Thiscase Is jsnot  aclass action suil.
9. [fthere are eny known related tases, e and serve a nolice of related cass, (You
Date: January 11, 2019

Norman Blumenthal

('!'Yl’ E QR PRIHT HAME}

NOTICE
v Flaintiif must file this covor sheet with the firs| papar filed In the action or praceading (excep!l small claims cases or cases filed

;.mder Ul}e Frobale Cade, Family Gode, or Welfare atd inslitulloria Code}. (Cal. Rutes of Court, rule 3.220) Fallure to filo reay result
n S2Nclons.

» Fila this cover shaat In additlon to any cover sheet required by {ecal cotrt nuts,

» Ifihis case Is complex under rule 3.400 ef seq. of tha Californja Rulss of Coutt, you mus! serve a copy of {his cover shes! on all
ofher pariies to the aclion or praceading,

* Unless thia Is & callections case under rula 3,740 or & complex-cage, this caver shest villl ba used for slatislical purposes onb;.

Fam

rted foe Mandatary Uaa
Judizhl Ceuncl of Coldemnia
CM-010[Rev.duly 1, 2007]

Cal, Aults of Courd, rufas 230, 1220, 3.400-3.4
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Ctl, Stendards afJudlehil Adminisiion, £id, 2,10
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LexisNexh® Automated Californla Judiclal Connell Forms
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
STREETADUREBS:  330W Braadway

MALING ADDRESS:  330W Droadway

CIYY ANDZIP CODE:  Sanilego, CA 921013827

DRANCH HAME: Cenlrad '
TELEPHONE NUMBER: {G15)450-7075 .

PLAINTIFF(S)/ PETITIONER{S}:  Craig Smilh
DEFENDANT(S) / RESPONDENT(S): Homa Dapot USA Inc

SMITH v5 HOME PEPOT USAINC [E-FlLE]

NOTICE OF CASE ASSIGNMENT AND CASE MANAGEMENT CASE NUMBER:

CONFERENCE on MANDATORY eFILE CASE . 37-2019-00001930-CU-OE-CTL
CASE ASSIGNMENT
Judge: Richard E, L. Strauss Department: C-75

GOMPLAINT/PETITION FILED: 01/1/2012

TYPE OF HEARING SCHEDULED DATE “TIME DEPT JUDGE
Clvil Case Management Conferenco 09/1312019 _10:30 am C-75 Rlchard E. L. Slrauss

A case managsment statement musl be compleled by counse] for all parlles or self-representad lili?anls and tmaly fllad with the courl
al leasl 15 days prior fo the inlflal case managemant conference. (San Disgo Local Rules, Division Il, CRC Rule 3.725).

All coutnse! of racord or pariles In ]IJru pear shall apFaar at the Case Management Conlfarance, bs famiilar with the cass, and be lully
praparad 1o participate effectively In the hearlng, Including discussions of ADR* optfons,

IT1$ THE DUTY OF EACH PLAINTIFF {AND CROSS-COMPLAINANT) TO SERVE A COPY OF THIS NOTICE WITH THE
COMPLAINT (AND CROSS-COMPLAINT), THE ALTERNATIVE DISPUTE RESQLUTION (ADR) INFORMATION FORM (SDEC
FORM #CIV-730}), A STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION {ADR) (SDSC FORM #CIV-359), AND OTHER
DOCUMENTS AS SET OUT IN SDSC LOCAL RULE 21,8, .

ALL COUNSEL WILL BE EXPECTED TO BE FAMILIAR WITH SUPERIOR COURT RULES WHICH HAVE BEEN PUBLISHED AS
DIVISION I, AND WILL BE STRICTLY ENFORCED.

TIME STANDARDS: The following iimaframos apply to goneral civll cases and must ba adhered to unlese you have requaested and
bean granted an exienslon of lime. Genera! civll cases conslst of all clvil cases except: small claims proceedings,
civil palltions, unlawful deteiner proceedings, probale, guardianship, conservatorship, Juvenile, parking citatlon
appeals, and family law proceedings.

COMPLAINTS: Complainis and all olher documenis Yisted [n SBSC Local Rule 2.1.5 must be setved on all named defendants.

DEFENDANT'S APPEARANCE: Dofandant must ganerglly appaac within 30 dags of servica of the comgalnl, {Plalntiff may
stipulate 10 no more than 15 day extenslan which must be In'wiillng and flled with The Couit.) (SDSC Local Rufe 2.1.6}

JURY FEES: In order fo preservo the right o a Jury lrlal, ong Eariy for each side demanding a jur¥ Irlal shall pay an advancaHury feein
me an"l||¢:unl of one hundred flity dollars ($150) on or bafore the date scheduled for the Initlal case managemen! conference in
o actlon. .

MANDATORY sFILE: Case asslgned lo mandatory eFlle program per CRC 3.400-3.403 and SDSG Rule 2.4.11. All documents must
ba eFlled at www.onelegal.com. Refer to General Order In re procedures ragarding elctronically imaged court records,
electronlc flling, and access lo eleclronlc ¢ourt records In civil and probate cases or guidelines and protadures.

COURT REPCRTERS: Courl reporiars ere not provided by the Court In Civil cazas, Soe polley regarding normal avaiishliily and
unavellabilly of offislal court raporters at www.sdeourt.ca.gov.

*ALTERNATIVE DISPUTE RESOLUTION I&ADR : THE COURT ENCOURAGES YQU TO CONSIDER UTILIZING VARIOUS
ALTERNATIVES TO TRIAL, INCLUDING MEDIATION AND ARBITRATION, PRIOR TO THE CASE MANAGEMENT CONFERENCE,
PARTIES MAY FILE THE ATTACHED STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (SDSC FORM #CIV-359),

3D5C e1v-r21 (Rev. 01-17) . Pege: 1
NOTICE OF CASE ASSIGNMENT
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SUPERIOR COURT OF éALIFORNlA, COUNTY OF SAN DIEGO

ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION

CASE NUMBER: 37-2019-00001930-CU-OE-CTL CASE TITLE: Smith vs Homa Depot USA Inc [E-FILE]

NOTICE: Ali plaintiffsicross-complainants In a general civil case are required to serve a copy of the following
three forms on each defendant/cross-defendant, togather with the complaint/eross-complaint:
{1) this Alternative Dispute Resolutlon (ADR) Information form (SDSC form #CIV-730),
{2) the Stipulation to Use Alternative DiSpute Resolution (ADR) form (SDSC form #CIV-359), and
{3) the Notice of Case Assignment form (SDSC form #CIV-721).

Most clvll dispules are rasolved without filing a lawsuit, and most clvll lawsuits are resolved without a trial, The courts,
cornmunily organizations, and private providers offer a variety of Alternative Dispule Resolutlon (ADR) pracesses to help
peopla resolve disputes without a trial, The San Dlego Superlor Court expects that lilgants will ulilize soma form of ADR
as a mechanlsm for case settlament bafore frial, and it may be beneficlal {o do this early in the case.

Below Is some Information about the potential advantagés and disadvantages of ADR, the most common types of ADR,
and how to find a local ADR program or neulral. A form for agreelng to use ADR is attached (SDSC form #CIV-359).

Potential Advantages and Disadvantages of ADR | |
ADR may have a varlety of advanlages or disadvantages over a lrial, depending on the typs of ADR process used and the
particular case:

Potential Advantages Potentlal Disadvantages
» Saves time * May take mara time and monay if ADR does not
+ Saves money resolve the dispute
» Glves parties more control overthe dispule  « Procedures to learn sbout the other slde's case (discovery),
resolufion process and outcomea Jury trial, appeal, and olher court protections may be fimited
« Preserves or Improves relationshlps or unavailable
Most Common Typoes of ADR

You can read more Information about these ADR processas and watch videos that demonstrate them on the court's ADR
webpage at hitp//www.sdeourt.ca.goviadr,

Medlatlon: A neutral person called a "medIator” helps the partles communicate In an effective gnd constructive manner
so they can {ry lo sallle their dispute. Tha mediator does not decldé the outcome, but helps the partles to do sa.
Mediation is usually confidenlial, and may ba partlcularly useful when pariies want or naed to have an ongoling
relationship, such as in disputes hetween famlly members, nelghbors, co-workers, or business partners, or when partles
want to discuss nan-legal concetns or creative resalufions that could not be ordered at a frlal.

Settlement Conference: A judge or another neutral person called a "setfiement offlcer” helps the partles to understand
the sirengths and weaknessas of thelr case and to discuss saltlernent. The Judge or setttement officer does not make a
decision In the case but helps the partlas to negotiate a salilement, Settlement conferencas may be parlicularly helpful
whan the partlas have very dliferent Ideas about the likely outcome of a trial and would [lke an experienced neutral to help
gulds them toward a resolutlon,

Arbltration: A neulral person called an "arbltrator” considers argumants and evidence presented by each side and lhen
decldes the outcome of the dispute. Arbitration is less formal than a trial, and the rules of evidence are usually relaxed. If
the parlles agree lo binding arbitration, they walve their right fo & trlal and agree lo accepl the arbitrator's declsion as flnal.
With nonbinding arbliration, any party may reject the arblirator’s declslon and request a Irial, Arbltration may be
appropriate when the parties want ancther parson to declde ihe oulcome of ihelr dispute but would Iike to avald the
formallty, time, and expense of a {rial,

BOSC CV-720 (Rov 12-10) ALTERNATIVE DISPUTE RESOLUTION {ADR) INFORMATION Page 1
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Other ADR Processes; There are sevaral other types of ADR which are not offered Ihrough the court but which may be
obtained privately, Including neulral evaluation, concliiation, fact iinding, minl-trlals, and summary Jury trials. Sometimes
parties will try a combination of ADR processes. The imporiant thlng Is {o try to find the lype or lypes of ADR lhat are
most likely to rasolve your dispule. Be sure to learn about the rules of any ADR pragram and the qualifications of any
neutral you are consldering, and about their fees,

io DR Proarams for Clvll Cases Tt

Medtation; The San Dlego Superfor Court maintalns a Clvll Medlatlon Panel of approved medialors who have met
cerlain minlmum qualifications and have agreed to charge $150 per hour for each of the first two (2) hours of medlation
and thelr regular hourly rafe thereafter in court-referred medialions,

Qn:line medlator search and seleclion: Go to the court’s ADR webpage at www.sdcourt.ca.gov/adr and click on the
"Medialor Search” to review individual mediator profiles contalning detailed [nformation about each mediator including
thelr dispute resolution training, relevant experietice, ADR specizally, educalion and employmaent histary, mediation style,
and fees and {o submit an on-line Medlalor Selection Form (SDSC form #CIV-005). ‘The CIvil Medlatlon Pansl Llst, the
Avallable Madiator List, Individual Med(ator Profiles, and Medlalor Selection Form (CIV-005) can aiso be printed from the
court's ADR webpage and are avallable at the Medialion Program Office or Civil Business Office at each court location,

Settlement Conference: The judge may ordar your case to a mandatory selllement conference, or voluntary setllement
conferences may be requested from the court If the pariies cerlify thai: (1) setflement negotlations belween ihe partles
have been pursued, demands and offers have baen tendsred In.good faith, and rasolution has failad; (2) a judiclally
supervised settlement confarence presents a substanilal opporiunily for settlement; and (3) the case has developed to a
point where all pariles are legally and factually prepsred o present the Issues jor sellisment consideration and further
discovery for selitement purposes Is not required. Refer'to SDSO Local Rule 2.2.1 for more informatton. To schedule a
seltlement conference, conlact the depariment to which your cass is assigned.

Arbltration: The San Dlego Superlor Court malntains a panel of approved judiclal arbifrators who have practiced law for
a minlmum of five years and who have a certaln amount of irlal and/or arbliration experience. Refer to SDSC Lecal
Rules Dlvislon Il, Chapter lll and Code Clv. Proc. § 1141.10 et seq or contact the Arbitration Program Office at (619)
450-7300 for more Information,

Mare Informatlon about court-connected ADR: Visit the couit's ADR webpage al www.sdcourt.ca,gov/ads or contact the
court's MadlatlonfArbitration Offlce at (619) 450-7300. ) .

Dispute Resolutlon Programs Act (DRPA) funded AIf{R Programs: The following commuily dispute resolution
programs are funded Umder DRPA (Bus. and Prof, Code §§ 465 et saq.):
* In Central, East, and South San Dlego Counly, conlact-the National Confilct Resolution Center (NCRC) at

www.nereonline.com or (619} 238-2400,
» In Nosth Sen Diago County, contact North Counly Lifeline, Inc. at www.nelifeline.org or {760) 726-4900,

Private ADR: To find a privale ADR program or neutral, search the Internst, your local telephone or buslness directory,
or legal newspaper for dispute resolutian, mediation, seltlement or arbitration services.

Legal Reprasentatlon and Advlce

To participate effectivaly In ADR, It is generally Important to understand your legal rights and responslbilitles and the
lIkely outcomes If yau went fo trial. ADR neutrals are not allowed to represent or to give legal advice to the pariicipants in
lhe ADR protess. If you do not already have an atlorney, the California Slate Bar er your local Counly Bar Association
can assist you! in finding an attorney. Informatlon about oblalning free and low cost legal assistanca [s also avallable on
the California courts webslte al . court 3 ‘56 ovigost,

8DSC GIV-730 (Ray 12-10} ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION Pago;2
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO FOR COUAT USE ONLY

SYREET ADDRESS: 330 Was! Broadway

MAILING ADDRESS! 330 West Broadway

CITY, 8TATE, £21¢ cope: San Dlego, GA 92101-3827
DAANCH NAME: Central

PLAINTIFF(S):  Cralg Smilh

DEFENDANT(S): Homa Depot USA Inc

SHORTTITLE: SMITH VS HOME DEPOT USA INC [E-FILE]

STIPULATION TO USE ALTERNATIVE - | casEnuMBER:
DISPUTE RESOLUTION {ADR) 37-2019-00001930-CU-OE-CTL

Judge: Richard E. L. Strauss " ’ . Deparment: C-75

The pariles and thelr altorneys stipulale thal tha matter Is at Issus and the clalms [n this action shall be submitted to lhe following
allemative dispule resolutlon (ADE) pracess. Selection of any of Ihese oplions will not deley any case management Umelines.

] tdedialion (court-connaclad) ] won-binding privato edhltration

] Modiatlon (private) [C] Binding piivate arblivalon

- Volunlary selttement conforence (privato} [ Non-binding Judlctal arbitralton {discovary uniil 15 days beforo trial}
D Noutral evaluation {privata) D Non-binding Judiclal ecbitration {discavery unlll 30 days befora lrial)

] othor {speclly e.g., private mini-trial, privale Judgs, elc.):

[t Ia also stipulated that the followlng shiall sarva as arbliralor, mediatar or olher natlral: {Nams)

Alternata neulral {for court Civll Madizllon Program and arbltrallon only):

Data; Date:
* Name of Plalnliit ' ame of Dofendant
Signatura ] . Slgnatura
Name of Flalnliils Altomey ‘ . Neme of Defendant’s Alforney . .
Stgnalyre - Slgnalure

1f there aro maore pariles andfor etlemeys, please allach addilional complalad and fully exacuiod ehoets,

t s the duty of tha parties to nollly tho courl of any galll \ pugatant to Caf, [ Cour, 3.1a85,
[ha munwm placa ﬁ'lls malter on):; A5-day dlsmigul cal%r:?ggr.p fauant . Relos o rulo 3.1 Upon rotification of tha soltlament,

No nov pariles may bo addad wilhout leava of court.
1715 SO ORDERED, .

Doled: 01/14/2019 JUDGE OF THE SUPERIOR COURT
SOuC CNI Raviz-10h STIPULATION TO USE OF ALTERNATIVE DISPUTE RESOLUTION Procet
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EXHIBIT B

DECLARATION OF DONNA M. MEZIAS IN SUPPORT OF
DEFENDANT HOME DEPOT U.S.A., INC.’S NOTICE OF
REMOVAL
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NORMAN BLUMENTHAL, {SBN 068687)
BLUMENTHAL, NORDREHAUG & BHOWMIK

2255 CALLE CLARA
LAJOLLA, CA 92037 ELECTROHICALLY FILED
858-551-1223 Superior Court of Califomnia,
Atiorney for: CRAIG SMITH, ETC. County of San Diego
Atly. File No.: 1569 02/01/2019 at 11:11:00 Al

Clerk of the Superior Court
SUPERIOR COURT OF CA., COUNTY OF SAN DIEGO b,
CENTRAL DIVISION-HALL OF JUSTICE By B Filing,Deputy Clerk
PLAINTIFF  : CRAIG SMITH, ETC. Case No. ; 37-2019-00001930-CU-OE-CTL
DEFENDANT : HOME DEPOT U.S.A., INC., A CORPORATION PROOF OF SERVICE OF SUMMONS

-l
-

At the time of service | was at least 18 years of age and not a party to this action.

2. |served copies of the SUMMONS; COMPLAINT; CIVIL CASE COVER SHEET; NOTICE OF
CASE ASSIGNMENT AND CASE MANAGEMENT CONFERENGE ON
MANDATORY EFILE CASE; ALTERNATIVE DISPUTE RESOLUTION{ADR)
INFORMATION; STIPULATION TO USE ALTERNATIVE DISPUTE
RESOLUTION

3. a. ParySewved : HOME DEPOT U.S.A., INC., ACORPORATION
C/O GSC LAWYERS INCORPORATING SERVICE

b. Person Served : BECKY DEGEORGE, PROCESS SPECIALIST
(AUTHORIZED AGENT FOR CSC LAWYERS INC.}

4.  Address where the parly was served: 2710 GATEWAY OAKS DRIVE  SUITE 150N
SACRAMENTO, CA 95833 (Business)

5. |served the party
a. by personal service. |personally delivered the documents listed in item 2 to the party or person authorized to
recelve service of process for the party (1) on January 28, 2019 (2} at: 03:00 PM

6.  The "Notice to the person served” {on the summons) was completed as follows:
¢. onbehalf of: HOME DEPOT U.S.A., INC., A CORPORATICN
C/0O CSC LAWYERS INCORPORATING SERVICE
under [xx] CCP 416.10 (cerporation)

7.  Person who served papers

a. JOHN D. HOUSTON d. Fee For Service : § 104.55

b, KNOX ATTORNEY SERVICE e. lam
2250 FOURTH AVENUE (3) aregistered California process server
SAN DIEGO, CA 92101 (i) anindependent contractor

c. 619-233-9700 (i) Registration No.: 508

(i} County: YOLO, CA
8. ldeclare under penalty of perjury under the Jaws of the State of California that the foregoing is true and correct.

o 17 ol

Date: February 1, 2019 Signature:
JOHN D, HOUSTON

Jud. Goun. form, rvle 2,150 CRG PROOF OF SERVICE Ref, No.: 1580186-01
JC Form POS (M0 (Rov. January 1, 2007)
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EXHIBIT C

DECLARATION OF DONNA M. MEZIAS IN SUPPORT OF
DEFENDANT HOME DEPOT U.S.A., INC.”S NOTICE OF
REMOVAL
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DONNAM. MEZIAS (SBN 111902) ELECTROHICALLY FILED
DOROTHY F. KASLO IQISA]?N 287112 Superior Court of Califonia,
AKIN GUMP STRAUSS HAUER & FELD LLP County of San Diego
580 California Street, Suite 1500 027262019 at 04:58:00 P
San Francisco, CA 94104 Clerk of the Superior Court
Telephone: 415.765.9500 By Treva Cutts,Deputy Clerk

Facsimile: 415.765.9501
dmezias@akingump.com
dkaslow@akingump.com

Attorneys for defendant
Home Depot U.S.A., Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

CRAIG’ SMTH, an individual, on gasTLe No. 37"2019-0000193 0-CU-OE-
behalf of himself and all persons

similarly situated, DEFENDANT HOME DEPOT
U.S.A.L]NC.’S ANSWER TO
Plaintif COMPLAINT
Vs Date Action Filed: QOctober 19, 2018

HOME DEPOT U.S.A., INC., a
Corporation; and DOES 1 through 50,
inclusive,

Defendants,

DEFENDANT HOME DEPOT U.S.A., INC.’S ANSWER TO COMPLAINT
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Defendant Home Depot U.S.A., Inc. hereby answers the complaint of plaintiff
Craig Smith by generally denying each and every material allegation of the unverified
complaint pursuant to section 431.30(d) of the California Code of Civil Procedure.

Defendant sets forth below its defenses and affirmative defenses. In doing so,
defendant does not in any way change or alter the allocation and burden of proof for
each such defense listed as established by applicable law.

DEFENSES

As separate defenses to the complaint, and each purported cause of action

contained therein, defendant alleges the following defenses and affirmative defenses:
FIRST DEFENSE
(Failure to State a Cause Of Action)

The complaint, and each purported cause of action contained therein, fails to state

facts sufficient to constitute a cause of action against defendant.
SECOND DEFENSE
(Statute of Limitations)
The complaint, and each purported cause of action contained therein, is barred, in
whole or in part, by the applicable statutes of limitations.
THIRD DEFENSE

(Estoppel)
The complaint, and each purported cause of action contained therein, is barred

because plaintiff and/or any individuals plaintiff purports to represent are estopped from
asserting one or more causes of action alleged herein against Defendant.
FOURTH DEFENSE
(No Willfulness) _
Defendant did not willfully deprive any person of any wages to which plaintiff
and/or any individuals plaintiff purports to represent may have been entitled.
i

i

2
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FIFTH DEFENSE
(Standing)
Plaintiff lacks standing to bring certain claims asserted, to assert the legal rights

or interests of others, and/or to seek certain reiief alleged.
SEXTH DEFENSE
(Good Faith)

At all relevant times, defendant acted in good faith and had reasonable grounds

for believing its actions did not violate the California Labor Code and/or the California
Wage Orders. _
SEVENTH DEFENSE
(Compliance with Statute)

The complaint, and each purported cause of action contained therein, is barred
because at all times defendant complied and/or substantially complied with ail
applicable statutes, regulations, and laws.

EIGHTH DEFENSE
(Waiver and Release)

The complaint, and each puiported cause of action contained therein, is barred to
the extent plaintiff and any individuals plaintiff purports to represent have waived their
right fo recovery and/or released their claims against defendant, whether in whole or in
part, and whether individually or in a class action settlement and/or release agreement.

NINTH DEFENSE
(Acquiescence)

The complaint, and each purported cause of action contained therein, is barred to
the extent plaintiff and/or any individuals plaintiff purports to represent acquiesced in
defendant’s conduct and actions or omissions alleged herein.

il
i
i
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TENTH DEFENSE
(Accord and Satisfaction)

The complaint, and each purported cause of action contained therein, is barred to

the extent plaintiff and/or any individuals plaintiff purports to represent entered into an
accord with defendant extinguishing the obligations that are the basis of the complaint
or, cause of action. Defendant has satisfied all obligations required of it under the
accord.
ELEVENTH DEFENSE
(Laches)

The complaint, and each purported cause of action contained therein, is barred

because plaintiff and/or any individuals plaintiff purports to represent have inexcusably
and unreasonably delayed the filing of their action, causing prejudice to defendant.
TWELFTH DEFENSE
(Ratification and Consent)

The complaint, and each purported cause of action contained therein, is barred to
the extent the alleged conduct of defendant was approved, consented to, authorized,
and/or ratified by plaintiff and/or any individuals plaintiff purports to represent, through
their actions, omissions, or course of conduct.

THIRTEENTH DEFENSE
(Paid All Sums)

The complaint, and each purported cause of action contained therein, is barred

because defendant has paid plaintiff and/or any individuals plaintiff purports to
represent all sums due to them.
FOURTEENTH DEFENSE
(Res Judicata and Collateral Estoppel)

The complaint, and each purported cause of action contained therein, is barred to

the extent the doctrines of collateral estoppel and/or res judicata apply.

4
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FIFTEENTH DEFENSE
(Class Action)
Plaintiff cannot satisfy the requirements for a class action.
SIXTEENTH DEFENSE
(Unjust Enrichment)

The complaint, and each cause of action contained therein, is barred to the extent

that any recovery would be a windfall resulting in unjust enrichment to the plaintiff and
individuals plaintiff purports to represent.
SEVENTEENTH DEFENSE
(No Unlawful Conduct)

The complaint, and each cause of action contained therein, is barred because the

conduct of defendant as alleged in the complaint is not “unlawful® as defined under the
California Business and Professions Code.
EIGHTEENTH DEFENSE
(No Unfair Conduct)

The complaint, and each cause of action contained therein, is barred because the

conduct of defendant as alleged in the complaint is not “unfair” as defined under the
California Business and Professions Code.
NINETEENTH DEFENSE
(No Fraudulent Conduct)

The complaint, and each cause of action contained therein, is barred because the

conduct of defendant as alleged in the complaint is not “frandulent” as defined under the
California Business and Professions Code.
/

/
{

i
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TWENTIETH DEFENSE
(Exemption)

The complaint, and each purported cause of action contained therein, is barred
because plaintiff and the individuals plaintiff purports to represent were properly
classified as exempt employees, including, but not limited to, under the administrative
or executive exemptions of the California Labor Code (Cal. Lab. Code § 515; IWC
Wage Order No. 4-2001). Plaintiff was an exempt administrative employee because he
was primarily engaged in exempt duties, customarily and regularly exercised discretion
and independent judgment in performing those duties, and earned a monthly salary
equivalent to no less than two times the state minimum wage for full-time employment.
Cal. Lab. Code § 515; Wage Order No, 4-2001, Plaintiff was an exempt executive
employee because he was primarily engaged in duties and responsibilities that involved
the management of an enterprise or a customarily recognized department or subdivision,
customarily and regularly directed the work of two or more employees, had the
authority to hire or fire other employees (or his suggestions as to hiring, firing,
advancement and promotion were given particularly weight), regularly exercised
discretion and independent judgment, and earned a monthly salary equivalent to no less
than two times the state minimum wage for full-time employment. Cal. Lab, Code §
515; Wage Order No. 4-2001.

TWENTY-FIRST DEFENSE
(Unclean Hands)
The complaint, and each purported cause of action contained therein, is barred in
whole or in patt by the doctrine of unclean hands.
- TWENTY-SECOND DEFENSE
(No Injury)
The complaint, and each purported cause of action contained therein, is barred to

the extent it secks damages or penalties for allegedly inaccurate wage statements,

6
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because plaintiff and the individuals plaintiff purports to represent suffered no injury
from the alleged failure to provide proper itemized wage statements.
TWENTY-THIRD DEFENSE
(Adequate Remedy)

Plaintiff’s claims for equitable and/or injunctive relief, including but not limited

to claims under section 17200 of the California Business and Professions Code, are
barred because plaintiff and the individuals plaintiff purports to represent have an
adequate remedy at law.
TWENTY-FOURTH DEFENSE
(De Minimis Doctrine)

The complaint, and each purported cause of action contained therein, is barred to

the extent the de minimis doctrine applies to plaintiff’s claims,
TWENTY-FIFTH DEFENSE
(Impermissible Representative Action)

Plaintiff is barred from obtaining relief against defendant because section 17200
of the California Business and Professions Code does not permit representative actions
where liability can be determined only through fact-intensive individualized
assessments of alleged wage-and-hour violations.

RESERVATION OF RIGHTS
Defendant hereby gives notice that it intends to rely upon such other and further

affirmative defenses or defenses as may become available during the course of
discovery in this action and reserves the right to amend its answer to assert any such
defenses.

WHEREFORE, defendant prays for judgment as follows:

1 That plaintiff take nothing by reason of the complaint;

2 That the complaint be dismissed with prejudice;
3.  That judgment be entered in favor of defendant;
4

That defendant recover its costs of suit herein; |

7
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5.  That defendant recover its attorneys’ fees pursuant to Labor Code § 218.5

and California Code of Civil Procedure § 128.7 and any other appropriate basis; and
6.  That defendant be granted such further relief as the Court deems just and

proper.

Dated: February 26, 2019 AKIN GUMP STRAUSS HAUER. & FELD LLP

sy Oroastlufloses

Donfia ME Meztas
Attorneys for defendant
Home Depot U.S.A., Inc.

8
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO

I am employed in the County of San Francisco, State of California. I am over the
age of 18 and nota §) to the within action; my business address is: 580 California
Street, Suite 1500, San Francisco California 94104, On February 26, 2019, I served the
fore onilngocument(s described as; DEFENDANT HOME DEPOT U.8.A., INC.’S
ANgw tR TO COMPLAINT, on the interested party(ies) below, using the following
means:

Norman B. Blumenthal

Kyle R. Nordrehaug

A]{_J'arajlt Bhowmik

BLUMENTHAL NORDREHAUG BHOWMIK. DE BLOUW LLP
2255 Calle Clara

La Jolla, CA. 92037

Telephone: (858)551-1223

Facsimile: (858) 551-1232

BY UNITED STATES MAIL _ I enclosed the documents in a sealed envelope or
package addressed to the respective address(es) of the party(ies) stated above and placed
the envelope(s) for collection and mailing, following our ordinary business practices, I
am readily familiar with the firm’s practice of collection and processing correspondence
for mailing. On the same day that correspondence is placed for collection and mailing,
it is deposited in the ordinary course of business with the United States Postal Service,
in a sealed envelope with postage fully prepaid at San Francisco, California.

STATE) I declare under penalty of perjury under the laws of the State of California
thagc the for?agoing istrue :mdp corrégt. PR

Executed on February 26, 2019. at San Francisco, California,

JEREMITAS V. CORDERO .
Print Name Signature

PROOF OF SERVICE
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DONNA. M. MEZIAS (SBN 111902)

DOROTHY F. KASLOW (SBN 287112)

dmezias@akingump.com
dkaslow({@akingump.com

580 California Street, Suite 1500
San Francisco, CA 94104
Telephone:  415-765-9500
Facsimile: 415-765-9501

Attorneys for defendant
HOME DEPOT U.S.A., INC.

TRAUSS HAUER & FELD LLP

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CRAIG SMITH, an individual, on
behalf of himself, and on behalf of all
persons similarly situated,

Plaintiff,
Vs.
HOME DEPOT U.S.A.,,INC., a

Delaware corporation; and DOES 1
through 50, inclusive,

Defendants.

Case No. '19CV0402 BEN MSB

DECLARATION OF CHRISTINA
JOSIAH IN SUPPORT OF
DEFENDANT HOME DEPOT U.S.A.,
INC.’S NOTICE OF REMOVAL

B\Iotice of Removal, Declarations of
onna M., Mezias and G, Edward
Anderson, Ph.D., Certification of
Interested Entities or Persons, and Civil
Cover Sheet filed concurrently]

San Diego County Superior Court,
C%},e) No. 37-2019-00001930-CU-OE-

Date Action Filed: January 11,2019

DECLARATION OF CHRISTINA JOSIAH IN SUPPORT OF
DEFENDANT HOME DEPOT U.S.A., INC,’S NOTICE OF REMOVAL
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DECLARATION QOF CHRISTINA JOSIAH

I, Christina Josiah, certify and declare as follows:

1.  Iam aDistrict Human Resources Manager with Home Depot U,S.A., Inc.
(“Home Depot™), I have personal knowledge of the facts stated herein, and if called and
sworn as a witness, I would and could testify competently under oath thereto. I submit
this declaration in support of Defendant Home Depot U.S.A., Inc.’s Notice of Removal,

2.  Home Depot is a corporation organized and incorporated under the laws of
the state of Delaware, Home Depot has not been incorporated in California, Home
Depot maintains its corporate headquarters at 2455 Paces Ferry Road SE, Atlanta,

O 0 ~1 G L B W N

—
o

Georgia 30339. Its executive and administrative operations are centrally managed from

this location.

4
o

3. Inthe ordinary course of business, Home Depot maintains electronic

[e Y
(54

human resources records containing information regarding the employment status, job

[o—
.

positions, termination dates, and contact information of its current and former

——
Lh

employees. I am familiar with these databases and I rely on the data they maintain in

—
(=2

connection with my job responsibilities,

4. - -Craig Smith’s employment records reflect that he worked at Home Depot

e
o ]

retail stores throughout California, including in Genesee, Santee, Chula Vista, and
Lemon Grove from April 1999 through October 2017, and that his residential address on
file throughout his employment was in La Mesa and El Cajon, California.

| o I
=38 6

5.  Assistant Store Managers employed by Home Depot in California and

b
[Ja]

classified as exempt have, since January 11, 2015, been full time employees. They

o
L¥8)

typically work at least 40 hours each week.

I
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DECLARATION OF CHRISTINA JOSIAH IN SUPPORT OF
DEFENDANT HOME DEPOT U,8.A., INC.’S NOTICE OF REMQVAL
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I declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct, Executed on February ‘Q_S:, 2019,in Saun Die (,J/ﬂ -,

By Q /’Vwﬂﬁz{ﬂ A?Sia}ﬂ

Christina Joiah

California.

R e B e~ T R R SV S

[ T N SR Y T 6 S N S N T N R G R s T T . T e S e S e S ]
00 ~Y o b B W RN = OOW 00 s YN A D WY D
o

DECLARATION OF CHRISTINA JOSIAH IN SUPPORT OF
DEFENDANT HOME DEPOT U.8.A,, INC.'S NOTICE QF REMOVAL
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DONNA M. MEZIAS (SBN 111902)

DOROTHY F. KASLOW (SBN 287112)

dmezias@akingump.com
dkaslow({@akingump.com
AKIN G >

580 California Street, Suite 1500
San Francisco, CA 94104
Telephone: 415-765-9500
Facsimile:  415-765-9501

Attorneys for defendant
HOME EPOT U.S.A., INC.

TRAUSS HAUER & FELD LLP

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CRAIG SMITH, an individual, on
behalf of himself, and on behalf of all
persons similarly situated,

Plaintiff,
Vs.
HOME DEPOT U.S.A., INC,, a

Delaware corporation; and DOES 1
through 50, inclusive, :

Defendants.

Case No. "19CV0402 BEN MSB

DECLARATION OF G. EDWARD
ANDERSON, PH.D.

B\Iotice of Removal, Declarations of
onna M. Mezias and Christina Josiah,
Certification of Interested Entities or
Persons, and Civil Cover Sheet filed
concurrently]

%S’an Diego County Superior Court,
C%}le) No."37-2019-00001930-CU-OE-

Date Action Filed: January 11,2019

DECLARATION OF G. EDWARD ANDERSON, PH.D.
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I, G. Edward Anderson, certify and declare as follows:

1.  Ihave personal knowledge of the facts set forth herein, which are known
by me to be true and correct, and if called as a witness, I could and would competently

testify thereto.

2. Iam aPrincipal, Vice President and Senior Economist of Welch
Consulting, a firm specializing in economic and statistical research. I have held the
position of Principal since 2016, Vice President since 2001 and Senior Economist since
1998. Prior to that time, I was employed as an Economist at Welch Consulting from
1988 until 1998.

3.  Ihold a Bachelor of Arts (Hon.) in Economics and Business from Simon
Fraser University in British Columbia, Canada and a Master of Arts in Economics from
Simon Fraser University. I received a Ph.D. from the University of California, Los
Angeles in Economics. My areas of specialization in graduate school were Labor
Economics and Econometrics. Labor Economics is the study of labor market
phenomena from an economic perspective. Econometrics is the application of statistical

methods to economic data.

4.  Since 1988, I have done many studies of payroll, earnings and time system
records and have provided declarations and given testimony in matters where statistics
played a central role. I have also frequently been asked to compute damages associated
with the claimed violations in these and other wage and hour matters. Within the past
five years, I have provided testimony and worked in a consulting capacity on more than
200 wage/hour matters, including litigation involving claims of misclassification of
exempt assistant managers. Almost all of these wage/hour cases involved class
allegations and many required the analysis of large data files, sometimes involving
hundreds of thousands of observations. I am familiar with the statistical software used,

and the data issues that can arise, in such analyses. Within the past five years I have

1
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reviewed and analyzed human resource data and payroll data bases from many of the

nation’s largest employers.

5.  Ireviewed human resource records for Home Depot’s Assistant Manager

employees working in California since January 11, 2015.

6.  Since January 11, 2015, Home Depot employed more than 1,875 exempt

Assistant Managers in California stores.

7.  The individuals identified in paragraph 6 earned an average annual salary
of more than $62,500 since January 11, 2015. During this time period, exempt assistant

managers in California stores worked more than 217,000 work weeks.

8. Since January 11, 2016, more than 350 Home Depot Assistant Managers

terminated their employment with Home Depot in California.

9.  The individuals identified in paragraph 8 earned an annualized average
salary of more than $62,500 during their final three months of employment in
California, or more than $240.00 per work day.

I declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Executed on February 26, 2019, in Los Angeles, California.

N/

G. Eddard (Ted) Anderson, Ph.D.

2
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II. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an "X"
in one of the boxes. If there is more than onc basis of jurisdiction, precedence is given in the order shown below,
United States plaintiff. (1) Jurisdiction based on 28 U.S.C, 1345 and 1348, Suits by agencics and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U.S.C, 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S, plaintiff or defendant code takes
precedence, and box 1 or 2 should be marked.
Diversity of citizenship. (4) This refers to suits under 28 U.8.C. 1332, where partics are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked, (Sce Section I below; NOTE: federal question actions take precedence over diversity
cases.)

III.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section for each principal party.

IV,  Nature of Suit. Place an "X" in the apprapriate box. If the nature of suit cannot be determined, be sure the cause of action, in Section VI below, is
sufficient to enable the deputy clerk or the statistical clerk(s) in the Administrative Office to determine the nature of suit. Ifthe cause fits more than
one nature of suit, select the most definitive.

Y. Origin. Place an "X" in one of the six boxes.
Original Proceedings. (1) Cases which originate in the United States district courts. ,
Removed from State Court. (2) Procecdings initiated in state courts may be remaved to the district courts under Title 28 U.S.C,, Section 1441,
When the petition for removal is granted, check this box.
Remanded from Appellate Court, (3) Check this box for cases remanded to the district court for further action. Use the dale of remand as the filing
date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District, (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers,
Multidistrict Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U,5.C. Scction 1467,
When this box is checked, do not check (5) above.

VI.  Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Da not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553 Bricf Description: Unauthorized reception of cable service

VII. Regquested in Complaint. Class Action. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand, Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases, This section of the IS 44 is used to reference related pending cases, if any. Ifthere are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sheet,
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