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UNITED STATES DISTRICT COURT 

 
NORTHERN DISTRICT OF CALIFORNIA 

 
SAN FRANCISCO DIVISION 

 
 
 
MARTIN D. SMITH 

 
                     Plaintiff 

  

                v. 

DEPARTMENT OF TREASURY/ 

INTERNAL REVENUE SERVICE 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.:  
 
  
 
COMPLAINT  
(1) REQUEST FOR ABATEMENT OF 
TAXES ASSESSED TAX YEAR 2001; (2)  
REQUEST FOR DECLARATORY 
RELIEF; (3) RULE 23(A) CLASS- 
ACTION STATUS SOUGHT 
 
  
         
 

  

Comes now Martin D. Smith to seek abatement of taxes assessed by the Internal Revenue 

Service for tax year 2001 and Delcaratory Relief from the requirement of Internal Revenue Code 

Section 6012 wto file a tax “return,” a requirement that a recent Ninth Circuit ruling makes legally 

impossible to satisfy.     

Martin D. Smith (“Smith”) did not timely file his 2001 tax return, Form 1040, with the 

Internal Revenue Service (“IRS”).  The due date for the 2001 tax return was April 15, 2002.  On 
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July 31, 2006, under the authority of 26 U.S.C. 6020(b), the IRS finalized a “Substitute Return” 

assessment for tax year 2001 because Smith still had still not filed his 2001 tax return.  The total 

income tax assessed based upon the Substitute Return was $70,622. 

On May 26, 2009, Smith filed a 2001 Form 1040 with the IRS.  This Form 1040 reported 

income that the IRS was not aware of and therefore the IRS could not and did not include this 

additional taxable income on its July 31, 2006 Substitute Return assessment.  Specifically, the 

Form 1040 filed by Smith reported additional (additional to the IRS’s Substitute Return 

calculations) adjusted gross income of $104,361.  Such voluntary reporting by Smith directly 

caused the IRS on November 9, 2009 to make an additional tax assessment (an increase in tax 

from its July 31, 2006 Substitute Return tax assessment) in the amount of $40,095 plus interest 

and applicable penalties.  So the total tax assessment went from $70,622 based upon the Substitute 

Return to $110,717 based upon the Form 1040 Smith filed. 

Recently in In re Smith, 828 F.3d 1094 (9th Cir. 2016) the Ninth Circuit agreed with the 

IRS’s argument and determined that when a taxpayer files a Form 1040 late, in fact years after the 

IRS prepared and assessed taxes against the taxpayer based upon a IRC Section 6020(b) Substitute 

Return, and the taxpayer has no valid reason for failing to file a Form 1040 sooner (i.e., the 

taxpayer lacks ‘reasonable cause’ for filing so late), the taxpayer’s Form 1040 fails to qualify as a 

“return” under “the tax code.”  

Thus the Ninth Circuit set a standard of law that to qualify as a “return” under the Tax 

Code the taxpayer must subjectively make an “honest and reasonable” attempt to comply with the 

tax law.  In other words, the taxpayer’s own actions or inactions in failing to file a return may 

negate the ability of a taxpayer to file a “return” under the tax code.   And given that these actions 

or inactions are unchangeable (after all, a taxpayer cannot go back in time to file a “return”) there 

is nothing a taxpayer in this situation may do to ever file a “return.”   

It is not in dispute that Mr. Smith’s Form 1040 filed on May 26, 2009 fails to qualify as a 

“return” under the tax code because Mr. Smith is the taxpayer in the 2016 Ninth Circuit Decision. 

On March 15, 2017 Mr. Smith submitted Form 843, Claim for Abatement, to the IRS for 

tax year 2001.  It has now been more than 6 months since the request was filed and no response 

Case 3:17-cv-05394   Document 1   Filed 09/18/17   Page 2 of 16



 

3 

COMPLAINT AGAINST DEPARTMENT OF TREASURY/INTERNAL REVENUE SERVICE 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

has been provided by the IRS.  Thus under 26 USC Section 7422 Mr. Smith is entitled to file this 

action in the US District Court.  In addition Mr. Seeks Declaratory Relief with respect to the Tax 

Code requirement which requires him to file a “return.”     

I. Brief Procedural Background 

The Ninth Circuit Smith case originated from a bankruptcy court dispute, specifically the 

question of whether a Form 1040 filed post-Substitute Return and without “reasonable cause” 

constituted a “return” under the Tax Code.  The “hanging paragraph” of Bankruptcy Code Section 

523(a)(19) requires that only documents which qualify as “returns” under “applicable non-

bankruptcy law” are eligible for bankruptcy discharge/elimination under the Bankruptcy Code. 

The hanging paragraph in Bankruptcy Code Secton 523(a)(19) was specifically added to the 

bankruptcy code when Congress passed the Bankruptcy Abuse Prevention and Consumer 

Protection Act (“BAPCA”) in 2005. 

The Ninth Circuit correctly read the “hanging paragraph” of Bankruptcy Code Section 

523(a)(19) in BAPCA to mean that “applicable nonbankruptcy law” refers to the Tax Code.  In 

other words, the Bankruptcy Code now requires that in order for a document to qualify as a “return” 

under the bankruptcy code it is only because the document qualifies as a “return” under the tax 

code.  In other words, if a document fails as a “return” under the bankruptcy code it is only because 

such document fails as a “return” under the tax code.   

The Ninth Circuit confirms its understanding of the Bankruptcy Code’s requirement to use 

“non-bankruptcy law” with the final sentence in its Opinion: 

 
“We hold… that Smith’s tax filing, made seven years late and three years after the 
IRS assessed a deficiency against him, was not an ‘honest and reasonable’ attempt 
to comply with the tax code.’ (emphasis added). 

So while the Ninth Circuit Opinion was tasked with resolving only a  Bankruptcy Code 

question as it related to Mr. Smith’s 2011 bankruptcy case and specifically whether a tax was 

dischargeable, the basis for its decision rests entirely within the tax code itself.  And the Ninth 

Circuit’s finding only addresses the fact that Mr. Smith Form 1040 filing fails as a “return” because 

it does not “comply with the tax code.”    
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The purpose of this Complaint is to now determine the immediate ramifications of the 

Ninth Circuit’s ruling as it relates directly and strictly to specific provisions of the Tax Code and 

Mr. Smith.   

It is important to state that at no time has the IRS ever alleged that the Form 1040 Mr. 

Smith filed was inaccurate, fraudulent, or otherwise deficient or defective and the Ninth Circuit’s 

Opinion raises no such issue.  In other words, Mr. Smith filed the proper IRS form (government 

issued Form 1040 2001), the Form 1040 was unaltered and signed under penalty of perjury, and 

the Form 1040 disclosed all relevant income information to allow the IRS to make an accurate 

assessment.  In fact, Mr. Smith’s return reported $104,000 of additional income than the IRS had 

a record of when it prepared an IRC Section 6020(b) Substitute Return against Mr. Smith.   Rather 

it was actions or inactions of Mr. Smith in the past, in the years prior to filing, which caused the 

Form 1040 to fail as a “return” under the  “tax code.”   

 

III. Brief Case Law Background - Tax Origination Cases vs. Bankruptcy 

Origination Cases  

While Smith originated as a bankruptcy case as noted above the Ninth Circuit correctly 

interpreted the Bankruptcy Code to require its decision and finding to be reached under the 

standards of tax law and the Ninth Circuit’s decision is based solely upon the ‘tax code.’   But 

since the Tax Code does not define “return” any more than the Bankruptcy Code does the Ninth 

Circuit needed to rely upon case law precedent which essentially adopts a four-factor test to define 

“return” under the Tax Code. 

Yet a careful review of the Ninth Circuit decision finds that the Court does not rely upon 

any actual tax law precedent but instead relies exclusively upon cases which originated in 

bankruptcy court.  In its brief Opinion the Ninth Circuit literally fails to cite even a single tax-

origination case either for or argainst its decision.   So in reaching a decision strictly under the tax 

code, the Ninth Circuit fails to rely upon any actual tax cases or law.  See Exhibit 1.   

Why this is important is because only bankruptcy-origination cases like the ones the Ninth 

Circuit cites and ultimately adopts use a “subjective standard” for deciding whether a “return” 
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exists or not.  In other words, these bankruptcy-origination cases and now Smith hold that the 

actions of the taxpayer in filing a Form 1040 may negate the Form 1040 qualifying as a “return” 

if the taxpayer’s actions or inaction in filing the Form 1040 lack of an “honest and reasonable 

attempt to satisfy the tax laws.”  

The Ninth Circuit’s ruling is problematic, however, because only Smith and one other case, 

the recently decided Justice v. U.S.A., No. 15-10273 (11th Cir. March 30, 2016), use this subjective 

standard while also correctly holding that the Bankruptcy Code requires this finding to originate 

under the Tax Code and must use the tax definition of “return.”  Thus the Ninth Circuit is applying 

the subjective standard directly to the tax code.  But all other bankruptcy-origination decisions pre-

dating Smith and Justice either totally ignore or directly contradict the requirement that “return” 

be defined using  “nonbankruptcy law.”  See i.e., In re Hindenlang, 164 F.3d 1029 (6th Cir. 1999) 

and In re Payne, 431 F.3d 1055 (7th Cir. 2005) (Hindenlang decided pre-BAPCA openly rejects 

the tax definition of “return” for Bankruptcy Code purposes, Hindenlang, at 1034; Payne, also 

decided under pre-BAPCA code, finds that there is no reason for the Bankruptcy Code definition 

of “return” to be the same as the Tax Code definition, Payne, at 1058).  

 Both Hindenlang and Payne were  decided before the bankruptcy code was amended by 

Congress with BAPCA in 2005.  It is BAPCA which specifically requires that the “non-bankruptcy 

definition” of “return” be used for the Bankruptcy Code, i.e.,  the tax code definition of return.  

Strangely, despite BAPCA’s specific and new requirement that the bankruptcy code use the tax 

definition, courts, including Smith, continue to cite pre-2005 bankruptcy law cases Hindelang and 

Payne favorably despite the fact that these court opinions directly contradict or just ignore the tax 

definition of “return” for bankruptcy purposes.  So while BAPCA gives just one mandate - to use 

the “non-bankrruptcy” definition – and such mandate should have nullified the decisions of 

Hindenlang and Payne,  courts like Smith are instead relying upon these decisions to issue rulings 

which directly contradict BAPCA’s one mandate on this issue.  It is truly a shame upon the law 

but one which we will gladly exploit for this case.   

Perhaps this is why the IRS pursued the Smith and Justice cases in the first place (Smith 

was brought around the same time as Justice) - up until this time Circuits had allowed the IRS 
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victory by literally ignoring or directly contradicting the one actual mandate the Bankruptcy Code 

provides for how to define “return” under the Bankruptcy Code and ruling that the tax definition 

(Tax Code) is inapplicable to or is distinct from the Bankruptcy Code.  So while Smith correctly 

understands that the court must use the tax code definition, it fails to understand that the cases it 

favorably cites did the exact opposite and in fact never issued a finding “under the tax code” as 

Smith has now done.  Hindenland and Payne were careful not to let their “bankruptcy definition” 

equal the “tax definition.” 

So if nothing else at least Smith got one part of the law correct and recognized that the 

Bankruptcy Code required it its ruling to come from the “tax code” which allows us to bring this 

present action.  Because the result is that Smith (and Justice) are the first cases in the history of US 

jurisprudence to nullify an otherwise-valid return (a Form 1040 that all parties seem to agree is 

accurate and complete) under the auspices that it fails as a return “under the tax code.”         

And the result is that Smith’s adoption of a ‘subjective standard’ to define “return” under 

the tax code literally contradicts every single case originating under the tax code (i.e., all tax cases) 

from the Supreme Court on down.  Tax-origination cases have without exception adopted an 

“objective, on the face of the return” standard when considering what is an “honest and reasonable 

attempt to satisfy the tax law” to make a “return” for purposes of the Tax Code.   

It is 100% certain: every single tax case in the history of tax law explicitly reject the idea 

that the actions of the taxpayer – whether the taxpayer’s actions are honest or dishonest - have any 

bearing at all into the inquiry as to whether a Form 1040 qualifies as a “return” under the Tax 

Code.  This is why the Ninth Circuit’s decision though it claims to be based upon the Tax Code 

fails to mention even a single tax case in support of its holding.  While the Ninth Circuit issues a 

ruling based upon the “tax code” its opinion is literally devoid of a single tax-origination case to 

support its holding, instead relying exclusively upon bankruptcy-origination cases which directly 

contradict or ignore the tax definision of “return.”  Of course the Ninth Circuit fails to provide any 

analysis regarding the face of the return Mr. Smith filed in adopting the “subjective standard.”          

Ignoring the objective standard and adopting the incorrect subjective standard was the only 

way for the court to find for the IRS and thus the court had to ignore tax law and adopt a standard 
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created out of whole cloth in bankruptcy-origination cases.  The ruling in Smith is the legal 

equivalent of the Ninth Circuit lifting itself and the law up by its own boot straps.  It would be like 

the Ninth Circuit choosing to adopt a “preponderance of the evidence” civil law standard for all 

criminal cases in order to ensure conviction.   

As proof of what the Ninth Circuit did, the two most significant tax cases which set the 

standards for defining  “return” explicitly reject the ‘subjective standard’ in favor of an objective, 

“on the face of the return” standard for determining what is an “honest and reasonable attempt to 

satisfy the tax law.” 

In Badarraco v. Commissioner of Internal Revenue, 464 U.S. 386 (1984), the Supreme 

Court addresses whether fraudulent returns – returns we all should be able to agree are not “honest 

and reasonable attempts to satisfy the tax laws” and which the Court itself states are not honest– 

still qualify as ‘returns’ under the tax code.   Despite the taxpayers arguing the fraudulent returns 

were “nullities” because their personal actions in filing the returns were not “honest and 

reasonable,” the Supreme Court held: 

 

“In the instant cases, the original returns similarly purported to be returns, were sworn to 
as such, and appeared on their faces to constitute endeavors to satisfy the law.  Although 
those returns, in fact, were not honest, the holding in Zellerbach does not render them 
nullities.” Id., at 397 (referencing Zellerbach Paper Co. v. Helvering, 293 U.S. 172 (1934).  
(emphasis added).   

 

Badarraco is clear: the dishonest and unreasonable actions of the taxpayer in filing the 

Form 1040 are irrelevant to  the determination of whether a Form 1040 qualifies as a “return” 

under the tax code.   What matters is simply the “face” of the form filed.  Otherwise, a fraudulent 

return would inherently be a “nullity” and thus immune from prosecution and penalty. 

In Beard v. Commissioner, 793 F.2d 139 (6th Cir. 1986) – the case which establishes the 

“Beard test” which all courts now use to determine whether a document qualifies as a “return” – 

the court states the following: 

 

“The Supreme Court noted that the Badaracco returns ‘purported to be returns, were sworn 
to as such and appeared on their faces to constitute endeavors to satisfy the. law.’  

Case 3:17-cv-05394   Document 1   Filed 09/18/17   Page 7 of 16
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Although fraudulent, these returns were not nullities…”  Beard at  778 (emphasis added).   
 
In Beard, the court nullified a Form 1040 as a return because the taxpayer so desecrated the form 

that it failed to qualify as a “return.”  But of course the taxpayer could simply file a Form 1040 

that was not altered and desecrated.   Such option does not exist for Mr. Smith – his actions or 

inactions are personal ones, in the past, and therefore unchangeable.   

In the end Smith finds Mr. Smith’s behavior in filing an otherwise-valid Form 1040 even 

more despicable than an actual fraudulent return – so despicable that it nullifies an otherwise-valid 

return, a finding the Supreme Court outright rejected.  The Supreme Court was clear, the honest 

or dishonest actions of the taxpayer are irrelevant to determining whether a “return” exists or not.   

As the above demonstrates there is a dividing line as to how a “return” is defined by courts: 

bankruptcy-origination cases, including the recent Smith decision by the Ninth Circuit, set a 

“subjective standard” to what is “honest and reasonable” while tax-origination cases, and most 

importantly the US Supreme Court, set an “objective standard” – on the face of the return – for 

determining honesty/reasonableness    

The two standards established in bankruptcy-origination and tax-origination cases are at 

direct odds with each other.  Yet the Ninth Circuit’s holding confirms that its decision is based 

upon the tax code – Mr. Smith’s return failed to “comply with the Tax Code.  Thus the Ninth 

Circuit is applying a made-up and improper standard to the tax code.        

And since the Ninth Circuit completely ignores Supreme Court tax law and holds that Mr. 

Smith’s Form 1040 fails to qualify as a “return” because the actions of Mr. Smith in waiting so 

long to file his Form 1040 failed to evince an “honest and reasonable attempt to comply with the 

tax laws” while ignoring altogether whether the “face of the return” is valid, there must be direct 

and immediate consequences (and damage) to the tax code.  Nullifying Mr. Smith’s “return” based 

upon an erroneous standard will alter how the tax code is applied to Mr. Smith. 

Smith is a decision based upon the tax code that can not, and therefore does not, cite a 

single tax case in support.  Every case Smith cites is another bankruptcy case applying the same 

made-up subjective standard.  Smith is nothing more than a false prophet.   
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For purposes of this case, however, we are in support of Smith because we seek to ensure 

the consequences of Smith are now applied to the Tax Code in full force and fairness to Mr. Smith.  

After all, if Mr. Smith does not get the benefit of filing a “return” under the Bankruptcy Code 

because his filing did not comply with the Tax Code, conversely the IRS does not get the benefit of 

Mr. Smith filing a “return” under the Tax Code.        

III. Cause of Action Number 1  – Abatement of Taxes  

The IRS lacked Statutory Authority to Assess the Additional Tax of $40,095 

Since Smith’s Return is a Legal Nullity 

Given that the Ninth Circuit has declared that the Form 1040 Smith filed is not a “return” 

under the “tax code” the IRS lacked legal authority to make the additional tax assessment of 

$40,095 based strictly off the Form 1040 Mr. Smith filed in 2009.     

It is well-established that a ‘purported return’ that is invalid is a non-return, a ‘nullity.’  

Zellerbach Paper Co. v. Helvering, 293 U.S. 172, 180 (1934).   

In the present case since Mr. Smith’s Form 1040 legally failed to qualify as a “return” per 

the Ninth Circuit, thus Mr. Smith’s Form 1040 is a ‘non-return,’ a ‘nullity’ per the US Supreme 

Court. 

As a nullity it is essentially invalid for all tax purposes, not just the time of assessment.  

Southern Sportswear Co. v. Commissioner, 10 T.C. 402, 405-06 (1948), vacated and remanded on 

other grounds, 175 F.2 779 (6th Cir. 1948) (per curium). 

 The IRS is well-aware of Zellerbach and Southern Sportswear and their impact because 

we cite these cases based upon Internal Revenue Service Office of Chief Counsel Memorandum 

dated February 4, 201.  See Exhibit 2.  Thus per the IRS’s own memo Mr. Smith’s tax filing in 

2009 was nothing more than a nullity and as such is invalid for all tax purposes.  We are simply 

asking this court to apply the IRS’s own understanding of the law to this case and abate the 

additional assessment the IRS made which was based on what turns out to be a “nullity” – it never 

existed in the first place so how can it be the basis for a tax assessment.   

The Ninth Circuit ruled Mr. Smith’s Form 1040 a “non-return.”  The Supreme Court 

already tells us that a “non-return” is a “nullity” and the IRS’s own legal memorandum recognizes 
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that as a nullity it is invalid for all tax purposes.   

Given that the IRS lacked legal authority to assess any taxes based upon a “nullity” the IRS 

must abate the additional tax of $40,095 it assessed on November 11, 2009, plus applicable interest 

and penalties.    It is impossible to make an assessment based upon a self-reporting if the Supreme 

Court tells us the self-reporting never happened. 

 

V. Cause of Action Number 2 -Declaratory Relief 

Since IRC Section 6012 Requires All Taxpayers to File a Return and Mr. Smith is 

Forever Incapable of Filing a Return, Mr. Smith Seeks Declaratory Relief from 

Complying with this Section of the Tax Code  

 

The Ninth Circuit has already declared the Form 1040 Mr. Smith filed to be a non-return.  

And given that this finding was based solely upon unchangeable facts – waiting 7 years from the 

due date to file the return without any reasonable cause - there is literally nothing Mr. Smith can 

do to ever file a document that will qualify as a “return” under the Tax Code.  After all, the Form 

1040 Mr. Smith filed appears in every way to be valid – it was on the correct form, the face of the 

return was not in any way marked or damaged, it was signed under penalty of perjury, and the 

Form 1040 reported over $100,000 of income that the IRS had no knowledge of prior to the 

submission of the tax return.   Since the Form 1040 is not deficient in any manner and the Ninth 

Circuit still nullified it as a “return,” it is without dispute that Mr. Smith is forever incapable, and 

thus permanently barred, from filing a document that will qualify as a ‘return” within the Tax 

Code. 

Yet 26 USC Section 6012 of the Internal Revenue Code, specifically Section 

6012(a)(1)(A),  states: 

“Returns with respect to income taxes… shall be made by… every individual having for 

the taxable year gross income which equals or exceeds the exemption amount…” (emphasis 

added). 
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IRC Section 6012 is essentially the heart and nerve center of the tax code.  It is the code 

section which propels the rest of the tax code into action.  And IRC Section 6012 is clear: 

1) ‘Returns” are required to be filed 

2) The requirement to file a “return” is mandatory given the code provision states 

“shall” and not ‘may’ or ‘should’ 

3) “[E]very individual” who earns a certain amount of income is required to file 

There is no exception to the filing requirement detailed in the tax code, whether because 

the IRS filed a Substitute Return or otherwise.  No code provision relieves the duty to file if the 

threshold to file has been reached.  Nor is there a statute of limitation provision within IRC Section 

6012 or any other section of the tax code which ends the requirement to file.    

And the one and only requirement of IRC 6012 is to file a “return.” 

Not a nullity. 

Not a Form 1040.   

A “return” is a legal term of art, a document that is so declared after meeting a certain set 

of requirements, perhaps best articulated by the Beard court and known as the “Beard test.”  And 

one thing is certain: the Ninth Circuit in Smith declared that the otherwise-valid Form 1040 Mr. 

Smith filed did not satisfy the Beard test and is certainly not a “return” as that word is legally 

defined within the Tax Code. 

Mr. Smith is an individual whose income in 2001 exceeded the exemption amount and yet 

the Ninth Circuit’s ruling means that Mr. Smith is incapable of ever complying with IRC Section 

6012 because he filed a perfectly valid Form 1040 yet it was not enough to ever qualify as a 

“return” because of the past and unchangeable actions of Mr. Smith.  

We seek from this court a Declaration that Mr. Smith is relieved of complying with IRC 

Section 6012 with respect to tax year 2001 as it is a legal impossibility given the Ninth Circuit’s 

ruling is based upon unchangeable prior actions or inactions on the part of Mr. Smith and not the 

fact that there is a deficiency in form that can be corrected and re-submitted. 

We further seek judicial nullification of IRS Revenue Ruling 2007-20.  See Exhibit 3 

attached.  Revenue Rulings are public administrative rulings by the IRS in the United States 
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Department of the Treasury of the United States federal government that apply the law to particular 

factual situations. A Revenue Ruling can be relied upon as precedent by all taxpayers and provides 

to the public the IRS’s position on a specific issue or fact pattern. 

Revenue Ruling 2007-20 states, in part:    

 
“Finally, the Service is not obligated to make returns for taxpayers who fail to do 
so.  Section 6020(b) merely provides the Service with the mechanism for 
determining the tax liability of a taxpayer who has not filed a return. Section 
6020(b) does not require the Service to prepare a tax return in any case, and it does 
not excuse a taxpayer from the requirements to file [a return]…”  (Emphasis 
added). 

Mr. Smith filed an otherwise-valid Form 1040 yet the Ninth Circuit still nullified it (at the 

IRS’s request).  Given the Ninth Circuit’s Decision it is 100%  certain that taxpayers who wait 

until after the IRS issues a IRC Section 6020(b) Substitute Return to file a Form 1040 and who 

lack reasonable cause or excuse are incapable of ever filing any document that will ever qualify as 

a “return” under the tax code.  Thus in these circumstances Revenue Ruling 2007-20 may not be 

relied upon by taxpayers because Revenue Ruling 2007-20 is impossible for a taxpayer like Mr. 

Smith to satisfy.   

In fact, per Smith, one of the main factors preventing compliance with Revenue Ruling 

2007-20 is the IRS issuing the Substitute Return in the first place.  In a true twist of irony, it is the 

fact pattern decribed in Revenue Ruling 2007-20 which prevents a taxpayer from being able to 

comply with the Ruling’s requirement.  Here is how it works: 

Revenue Ruling 2007-20 requires a taxpayer to file a “return” despite the existence of a 

Substitute Return, yet Smith tells us that the existence of a Substitute Return (absent reasonable 

cause) prevents a taxpayer from filing a “return.”     

The taxpayer is stuck in a classic case of Catch-22.  Or perhaps Catch-1040 is a better 

description.   

Mr. Smith must be excused from the requirements to file and the guidance provided by 

Revenue Ruling 2007-20 because it is legally impossible for him to comply with it.  We request 

this court rebuke the IRS for issuing a false and incorrect Revenue Ruling per the IRS’s own 

argument before the Ninth Circuit and revoke or nullify Revenue Ruling 2007-20.     
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VI. Rule 23(a) Class Action Status Sought 

The issues in the present case are not unique to Mr. Smith.  Any taxpayer who filed a return 

post-Substitute Return without ‘reasonable cause’ is in the exact same situation as Mr. Smith – 

unable to file a Form 1040 that will qualify as a tax return.  Further, if a taxpayer has filed a Form 

1040 post-Substitute Return, lacks reasonable cause, and the Form 1040 reported additional 

taxable income which led to an additional tax assessment such assessment must be abated by the 

IRS just as is the case with Mr. Smith.   With simply a nullity, there is no legal document upon 

which the IRS had the authority and/or information to make such additional assessment. 

As for specific individuals, we currently represent dozens of taxpayers who have at least 

one of the issues raised in this Complaint.  See Exhibit 4 attached for a partial list of litigation 

cases pending.  As notated in Exhibit 4 several bankruptcy courts have already ruled against our 

clients on the basis that, following Smith and applying the subjective standard to the “Beard 

test”the taxpayer lacked reasonable cause for filing a return late post-Substitute Return and thus 

the taxpayer’s Form 1040 is not and will never be a “return” under the tax code.  In fact, in every 

single case thus far brought before a court the taxpayer has lost and the judge and court have 

nullified an otherwise valid Form 1040 as a “return.”  Taxpayers are thus far 0 for 5 and may soon 

be 0 for 7.  Using a standard of tax law that the Supreme Court contradicts seems to be having an 

effect.   

The number of cases we represent which have been resolved or are pending before various 

courts is sufficient to warrant class status.  This does not even take into account other clients who 

have never filed bankruptcy nor future clients who visit our office who will have Substitute Returns 

filed against them, lack any ‘reasonable cause,’ and will wonder whether it is legally possible to 

comply with IRC Section 6012.   

Attached as Exhibits 5 and 6 are redacted Notices of Deficiency for two separate taxpayers.  

The IRS has no procedures currently in place to determine whether “reasonable cause” exists post-

Substitute Return.  So if these taxpayer lack “reasonable cause” and do not timely file a Tax Court 

petition they will be in Mr. Smith’s exact predicament.  Given that the Ninth Circuit’s ruling is 

based solely upon analysis of the Tax Code, all similar taxpayers are subject to its ruling and 
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affects.   

Further, unlike Mr. Smith, these taxpayers’ Notices of Deficiency involve tax years within 

the past 6 years.  Thus now the criminal code section for “willful” non-filing, 26 U.S.C. Section 

7203, is also impacted by the Smith decision.  We request Declaratory Relief as to whether a 

taxpayer who received a Substitute Return and lacks “reasonable cause” may be in violation of 

Section 7203 (willful failure to file) when the taxpayer may no longer even file a “return.”  

Willfulness requires a choice and given Smith the choice is eliminated.  The taxpayer simply may 

not file a “return” after the Substitute Return is issued and the taxpayer lacks “reasonable cause.”   

Also attached as Exhibit 7 are two redacted IRS transcripts from a non-bankrupt taxpayer 

and a bankrupt taxpayer.  As with Mr. Smith, the IRS filed a Substitute Return and in both cases 

based upon the Forms 1040 filed post-Substitute Return the IRS assessed additional taxes in both 

cases (i.e., the IRS’s Substitute Return assessments were lower than the taxpayer’s self-filed Form 

1040 reported).  In both cases the IRS has never determined whether “reasonable cause” exists to 

make the assessments it did and given the Ninth Circuit ruling in Smith, the IRS appears to have 

lacked any authority to make an assessment if the taxpayers lacked “reasonable cause” in filing 

the Form 1040 after the Substitute Return.  All it would take to confirm the “nullity” is the taxpayer 

admitting they lacked “reasonable cause.”  To do so would mean the IRS lacked authority to assess 

the additional tax post-Substitute Return. 

Finally, given that the IRS is not able to disclose individual taxpayer identities and thus 

cannot disclose specific taxpayers who have received Substitute Returns in the past, our effort to 

provide a complete list of potential plaintiffs is hindered.  However, a simple disclosure from the 

IRS of the gross numbers of Substitute Returns the IRS has issued in the past 36 months without 

any specific taxpayer names will give us an idea of how many taxpayers may be affected by this 

action.  It seems more than logical a good percentage of these taxpayers will have no valid excuse 

at all for waiting so long to file a return.  The number of cases this firm is presently representing 

justifies class status but even assuming 2% of the taxpayers who received Substitute Returns within 

the past 3 years lack ‘reasonable cause’ class status is warranted (note: 2% is almost certainly low 

as every case this firm has litigated thus far has resulted in the court nullifying the tax return due 
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to the taxpayer lacking “reasonable cause.”). 

The issue before this court affects numerous known taxpayers beyond Mr. Smith.  Further, 

given how many Substitute Returns the IRS issues each and every year, there may be thousands 

or tens of thousands of taxpayers facing this exact issue. 

IV. Conclusion and Request for Relief 

The decision in Smith is that Mr. Smith’s Form 1040 fails to qualify as a ‘return” under the 

“tax code.”  Applying such ruling to actual provisions of the tax code results in the IRS lacking 

any legal basis for making the additional assessment of taxes of $40,095 against Mr. Smith on 

November 11, 2009.  The IRS only knew of the additional income and had grounds to make the 

assessment based upon the voluntary filing of the Form 1040 under the belief that Mr. Smith was 

filing a “return” but the Ninth Circuit is clear it was not a “return.”  As a ‘nullity’ per the Supreme 

Court, the Form 1040 never existed in the first place and the IRS had no basis for assessment.   

Therefore, since there was never a filing upon which the IRS could take action the 

additional tax assessment must be abated by this court. 

Second, we require declaratory relief from IRC Section 6012 since the Ninth Circuit’s 

ruling prohibits Mr. Smith from ever satisfying the requirement to file a ‘return.’  Given the Ninth 

Circuit ruling, Mr. Smith is like Sisyphus – capable of filing a ‘nullity’ in perpetuity.   

Third, a class status should be granted to this complaint given the number of taxpayers 

presently facing the exact same issues as Mr. Smith - taxpayers who have already been issued 

Substitute Returns and lack reasonable cause for failing to file a Form 1040 prior to its issuance 

and/or taxpayers who have been assessed additional taxes based upon what the Ninth Circuit has 

already determined to be “nullities” and thus invalid for tax assessment purposes. 

Finally, we seek any applicable attorney fees and/or damages warranted.  

This court has an interesting task before it.  The Ninth Circuit has issued a ruling based 

upon the Tax Code which directly contradicts established US Supreme Court tax law.  We are 

requesting that this Court rule in our favor with respect to all causes of action based soley upon 

the Tax Code.  Based upon such ruling if the IRS wishes to go back to the Ninth Circuit via appeal 

that will be entirely in the IRS’s discretion.  But based upon current Ninth Circuit law which 
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contradicts US Supreme Court tax law precedent we are entitled to the exact relief requested as 

every claim and argument made in this Complaint is 100% correct.   

Respectfully submitted to this court on September 18, 2017. 

 

 

    __________/S/_________________________ 

    Robert L. Goldstein, State Bar No 184226   
     Attorney for Plaintiff, Martin D. Smith 

    100 Bush Street, Suite 501 
    San Francisco, CA  94104 
    Tel No: 415-391-8700; Fax No. 415-391-8701 
    Email: rgoldstein@taxexit.com 
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