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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

STEPHEN SIMONI, individually and on Civil Action No. 3:21-cv-04311
behalf of all others similarly situated,

Plaintiffs, NOTICE OF REMOVAL

V.

ASURION WARRANTY SERVICES, INC.,
ASURION WARRANTY PROTECTION
SERVICES, LLC, CELLCO
PARTNERSHIP d/b/a VERIZON
WIRELESS, and DOES 1 through 10,
inclusive,

Defendants.

TO: THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW JERSEY

Defendant Cellco Partnership d/b/a Verizon Wireless (“Verizon”), pursuant to
28 U.S.C. § 1441, hereby removes this action to this Court from the Superior Court of New Jersey,
Somerset County. This action is within the original jurisdiction of this Court and properly removed
based on the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. §§ 1332, 1446, and 1453.
Pursuant to 28 U.S.C. § 1446(d), copies of this Notice of Removal will be served upon counsel for
Plaintiff Stephen Simoni (“Plaintiff”) and filed with the Clerk of the New Jersey Superior Court
for the County of Somerset, as an exhibit to a Notice to State Court of Removal to Federal Court.
A copy of the Notice being filed in state court is attached (without exhibits) as Exhibit A.

PROCEDURAL HISTORY AND TIMELINESS OF REMOVAL

1.  OnJanuary 29, 2021, Plaintiff commenced this action by filing a putative class action
Complaint against Verizon, as well as defendants Asurion Warranty Services, Inc., Asurion

Warranty Protection Services, LLC (collectively, “Asurion,” and with Verizon, the “Defendants”),
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in the Superior Court of New Jersey, Somerset County, captioned Simoni v. Asurion Warranty
Services, Inc., Case No. SOM-L-131-21 (the “State Court Action”).

2. Verizon was served on February 4, 2020. Neither Asurion Warranty Services, Inc.
nor Asurion Warranty Protection Services, LLC has been served yet. The Complaint is the initial
pleading setting forth the claim for relief upon which this action is based. Accordingly, this Notice
is timely pursuant to 28 U.S.C. § 1446(b). Pursuant to 28 U.S.C. § 1446(a), true and correct copies
of all process, pleadings, and orders served upon Verizon in this action are attached to this Notice
as Exhibit B.

3. The Superior Court of New Jersey, Somerset County, is located within the District of
New Jersey. 28 U.S.C. § 110. This Notice of Removal is therefore properly filed in this Court
pursuant to 28 U.S.C. § 1441(a).

ALLEGATIONS OF THE COMPLAINT

4. This is a putative class action on behalf of Plaintiff and all other customers of the
Defendants who were charged for Asurion’s “Smart Home Support” warranty coverage on their
Verizon invoices. !

5. Plaintiff alleges, inter alia, that the Defendants solicit sales of Smart Home Support
and then charge customers without effecting a legal sale of that service. (Compl. pp. 1-2.) Plaintiff

further alleges that the Defendants conceal these charges through a variety of alleged practices,

!In his Complamt Plaintiff makes allegations regarding “Smart Home Support” and “Total
Home Support,” and apparently uses those terms interchangeably. Neither Asurion nor Verizon
offers a product called “Total Home Support” to Verizon customers. Rather, Asurion offers, and
Plaintiff purchased, “Smart Home Support.” Accordingly, in this Notice, the Defendants refer to
Smart Home Support, except where quoting directly from the Complaint’s incorrect references to
“Total Home Support.”
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including paperless billing, automatic payments, and failing to send sales confirmations. (/d. q
12.)

6. Plaintiff seeks to represent the following putative class: “All individuals within the
past six years who were charged for Asurion's ‘Total Home Support’ warranty coverage by
Verizon, which charge was included on the individual’s Verizon bill, notwithstanding that no
contract therefor had been effected.” (/d. 9 19.)

7. On behalf of Plaintiff and the putative class, the Complaint attempts to state a claim
for violations of the New Jersey Consumer Fraud Act (“NJCFA”). (Id. 99 30-35.)

8. The Complaint seeks, inter alia, (1) statutory damages; (2) compensatory, general,
incidental and consequential damages; (3) “special damages”; (4) punitive damages; (5) restitution
and disgorgement; (6) injunctive relief; (7) prejudgment interest; and (8) costs and attorneys’ fees.
(Id. at pp. 15-16.)

9. Defendants dispute Plaintiff’s allegations, deny that the Complaint has merit, deny
that the putative class is certifiable, and deny that Plaintiff or the putative class has been harmed
in any way.

BASIS FOR REMOVAL

10. This action is within the original jurisdiction of this Court, and removal is proper
under CAFA, which grants district courts original jurisdiction over putative class actions,
involving over 100 putative class members, where any member of the putative class of plaintiffs

is a citizen of a State different from any defendant, and in which the amount in controversy in the
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aggregate exceeds $5 million. As set forth below, this action satisfies each of the requirements of
§ 1332(d)(2) for original jurisdiction under CAFA.

Putative Class Action.

11. This action meets the CAFA definition of a class action, which is “any civil action
filed under rule 23 of the Federal Rules of Civil Procedure or similar State statute or rule of judicial
procedure.” 28 U.S.C. §§ 1332(d)(1)(B), 1453(a) & (b). Plaintiff seeks certification of a class
under N.J. Court Rule 4:32-1, et seq., New Jersey’s analog to Fed. R. Civ. P. 23. (Compl., § 19.)

Class Consisting of More than 100 Members.

12.  The putative class is defined to include all individuals who were charged on their
Verizon invoices for Smart Home Support. (/d. § 19.) The Complaint alleges that Defendants
“conspire” in a “systematic practice in fraudulently soliciting the sale” of Smart Home Support,

99 <¢

and that the putative class is comprised of “many thousands of customers” “throughout the
country.” (Id. at pp. 1-2; 99 2, 20.)

13.  More than 150,000 Verizon customers were charged for Smart Home Support on
their Verizon invoices during the alleged putative class period (from January 28, 2015 through
January 29, 2021).2

14.  Accordingly, the aggregate number of members of the proposed class is greater than

100 persons for purposes of 28 U.S.C. § 1332(d)(5)(B).

2 Plaintiff purports to limit the putative class to only instances where “no contract [] had
been effected,” but that condition is an impermissible fail-safe class definition and for that reason
should not limit the putative class now. Grubb v. Green Tree Servicing, LLC, No. CV 13-07421
(FLW), 2017 WL 3191521, at *14 (D.N.J. July 27, 2017) (“A ‘fail-safe’ class is one that is defined
so that whether a person qualifies as a member depends on whether the person has a valid claim. .
.. District courts, therefore, have refrained from certifying a proposed class if the definition of the
class employs conclusory language identifying class membership in terms of the ultimate merits
question of the defendant’s liability.”).
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CAFA Diversity.

15. The required diversity of citizenship under CAFA is satisfied because “any member
of a class of Plaintiffs is a citizen of a State different from any Defendant.”
28 U.S.C. § 1332(d)(2)(A).

16. Under CAFA, an unincorporated association is a citizen of the state where it has its
principal place of business and under whose laws it is organized. 28 U.S.C. § 1332(d)(10).

17.  Verizon (Cellco Partnership d/b/a Verizon Wireless) is a Delaware partnership with
its headquarters in New Jersey. Accordingly, Verizon is a citizen of Delaware and New Jersey.

18. The Complaint alleges a nationwide class. (Compl., p. 2, § 19.) Verizon has
customers in all 50 states who were charged for Smart Home Support on their Verizon invoices
during the alleged putative class period (from January 28, 2015 through January 29, 2021),
including thousands of customers in states other than New Jersey and Delaware. Accordingly,
upon information and belief, there are thousands of potential putative class members who are
citizens of states other than New Jersey and Delaware.

19. Accordingly, at least one putative class member is a citizen of a State different from
at least one defendant, Verizon, thus satisfying the minimal diversity requirements of 28 U.S.C.
§ 1332(d)(2)(A).

Amount in Controversy.

20. Under CAFA, the claims of the putative class members are aggregated to determine
if the amount in controversy exceeds the required “sum or value of $5,000,000, exclusive of
interest and costs.” 28 U.S.C. §§ 1332(d)(2), (d)(6). Without conceding any merit to the
Complaint’s allegations or cause of action, the amount in controversy satisfies the CAFA
jurisdictional threshold because under Plaintiff’s theories of recovery the amount in controversy

exceeds $5 million.



Case 3:21-cv-04311 Document 1 Filed 03/05/21 Page 6 of 29 PagelD: 6

21.  Verizon has customers who were charged well in excess of $10 million for Smart
Home Support on their Verizon invoices during the putative class period.

22. Plaintiff has asserted, on behalf of himself and the putative class, a claim under the
NJCFA, which provides for a “refund of all moneys acquired by means of any [unlawful] practice.”
N.J.S.A. § 56:8-2.11. Plaintiff also seeks, on behalf of himself and the putative class, (a) treble
damages under the NJCFA (N.J.S.A. § 56:8-2.19), (b) punitive damages, and (c) attorneys’ fees.
Such damages are considered in calculating the amount in controversy. Frederico v. Home Depot,
507 F.3d 188, 199 (3d Cir. 2007).

23. Defendants dispute that Plaintiff and other members of the nationwide putative class
may assert a claim under the NJCFA, or that they are entitled to an award of treble damages,
punitive damages or attorneys’ fees. However, taking Plaintiff’s claim as alleged in the Complaint,
because the charges at issue exceed $10 million, the amount in controversy of the putative class’s
damages claims under the NJCFA exceeds $5 million.

24.  For purposes of removal “the question is not what damages the Plaintiff will recover,

299

but what amount is ‘in controversy’ between the parties.”” Brill v. Countrywide Home Loans, Inc.,
427 F.3d 446, 448 (7th Cir. 2005) (“That the Plaintiff may fail in its proof, and the judgment be
less than the threshold (indeed, a good chance that the Plaintiff will fail and the judgment will be
zero) does not prevent removal.””). While Defendants dispute that they are liable to Plaintiff or the
putative class, or that Plaintiff or the putative class suffered any injury or incurred damages in any
amount whatsoever, or that any class is even certifiable, for purposes of satisfying the jurisdictional
prerequisites of CAFA, the amount-in-controversy requirement is plainly met.

25. Plaintiff asserts in the Complaint that the total amount of all relief he seeks on behalf

of the putative class is less than $5 million. (Compl., §5.) This bald assertion does not preclude

the Court’s exercise of CAFA jurisdiction. Standard Fire Ins. Co. v. Knowles, 568 U.S. 588, 133
6
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S. Ct. 1345, 185 L. Ed. 2d 439 (2013) (named plaintiff cannot avoid CAFA jurisdiction by
stipulating, prior to certification of the class, that class damages will not exceed $5 million because
plaintiff’s assertion does not bind the putative class). Rather, the amount in controversy must be
assessed by considering Plaintiff’s “actual legal claims.” Morgan v. Gay, 471 F.3d 469, 475 (3d
Cir. 2006). As discussed, supra, considering the actual legal claims asserted by Plaintiff, the
amount in controversy exceeds $5 million.

No Joinder Necessary.

26. Asurion consents to this removal.

27. No other defendants have been identified by Plaintiff and no other defendants are
required to consent to removal based on CAFA. 28 U.S.C. § 1453(b).

28. Verizon and Asurion are the only named defendants in the State Court Action. The
defendants designated as “Does 1 through 10” have not been named or served and are properly
disregarded for the purpose of this removal. 28 U.S.C. § 1441(a); Green v. Am. Online (AOL), 318
F.3d 465, 470 (3d Cir. 2003) (“the general rule that all defendants must join in a notice of removal
may be disregarded where . . . the non-joining defendants are unknown.”).

RESERVATION OF RIGHTS AND DEFENSES

29. By filing or consenting to this Notice of Removal, the Defendants do not waive any
defenses that may be available to them and reserves all such defenses. In addition, the Defendants
do not waive their right to compel arbitration of this dispute pursuant to their contracts with
Plaintiff or any potential members of the putative class, and do not waive their right to stay this or
any other action pending any arbitration pursuant to the Federal Arbitration Act. The Defendants
also do not concede that Plaintiff states any claim upon which relief can be granted, or that Plaintiff

is entitled to any relief of any nature. Nonetheless, Plaintiff’s claims, as pleaded in the Complaint
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at the time of removal, “whether well or ill founded in fact, fixes the right of the defendant to

remove.” St. Paul Mercury Indem. Co. v. Red Cab Co., 202 U.S. 283, 294 (1938).

30. If any challenges to the propriety of the removal of this action arise, Verizon

respectfully requests the opportunity to present oral argument and/or additional evidence.

WHEREFORE, Verizon hereby removes this Action to this Court from the Superior Court

of New Jersey, Somerset County.

/s/Philip R. Sellinger

Philip R. Sellinger

David E. Sellinger

Eric D. Wong

GREENBERG TRAURIG, LLP
500 Campus Drive, Suite 400
Florham Park, New Jersey 07932
(973) 360-7900

(973) 301-8410 (fax)

Attorneys for Defendant
Cellco Partnership d/b/a Verizon Wireless
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EXHIBIT A
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Philip R. Sellinger

Attorney ID: 032871982

David Sellinger

Attorney ID: 008512008

Eric D. Wong

Attorney ID: 018972007
GREENBERG TRAURIG, LLP
500 Campus Drive, Suite 400
Florham Park, New Jersey 07932
(973) 360-7900 (Telephone)
Attorneys For Defendant

Cellco Partnership d/b/a Verizon Wireless

STEPHEN SIMONI, individually and on
behalf of all others similarly situated,

Plaintiffs,

V.

ASURION WARRANTY SERVICES, INC,,

ASURION WARRANTY PROTECTION
SERVICES, LLC, CELLCO
PARTNERSHIP d/b/a VERIZON
WIRELESS, and DOES 1 through 10,
inclusive,

Defendants.

To:  Clerk of the Court
Somerset County Courthouse
20 N Bridge Street
Sommerville, NJ 08876

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, CIVIL PART
SOMERSET COUNTY

DOCKET NO. SOM-L-000131-21
CIVIL ACTION

NOTICE OF FILLING OF
NOTICE OF REMOVAL

Pursuant to 28 U.S .C. § 1446(d), Defendant Cellco Partnership d/b/a Verizon Wireless caused to

be filed with the United States District Court for the District of New Jersey a Notice of Removal of this

action from this Court to the United States District Court for the District of New Jersey. A copy of the

Notice of Removal is attached as Exhibit 1.
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Dated: March 5, 2021

GREENBERG TRAURIG, LLP
500 Campus Drive, Suite 400
Florham Park, New Jersey 07932
(973) 360-7900

Attorneys for Defendant
Cellco Partnership d/b/a
Verizon Wireless

By: s/Philip R. Sellinger
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EXHIBIT B
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STEPHEN J. SIMONI
StephenSimoniLAW@Gmail.com
SIMONI CONSUMERS

CLASS ACTION LAW OFFICES
c/o Jardim, Meisner & Susser, P.C.
30B Vreeland Road, Ste. 100
Florham Park, NJ 07932
Telephone: (917) 621-5795

Counsel for Plaintiffs
and the Proposed Class

STEPHEN SIMONTI,

Individually and on behalf : SUPERIOR COURT OF
of all others similarly : NEW JERSEY
situated ("Consumers"), : LAW DIVISION
SOMERSET COUNTY
Plaintiffs,
Hon.
vS.
Doc. No. SOM-L- -21
ASURION WARRANTY SERVICES, INC., : CIVIL ACTION
ASURION WARRANTY PROTECTION :
SERVICES, LLC, :
CELLCO PARTNERSHIP d/b/a : CLASS ACTION

VERIZON WIRELESS, and : COMPLAINT
DOES 1 through 10, inclusive, :
JURY TRIAL DEMANDED
Defendants.

ASURION AND VERIZON WIRELESS
CONSPIRE AND FRAUDULENTLY CRAM
CUSTOMERS' BILLS WITH UNAUTHORIZED CHARGES
FOR "SMART HOME SUPPORT" BY USE OF PAPERLESS
BILLING, AUTOMATIC PAYMENTS, AND DELIBERATE FAILURE TO
SEND PROMISED SALES CONFIRMATIONS AND "NEXT BILL SUMMARIES"

Cellco Partnership d/b/a Verizon Wireless
conspires with Asurion to fraudulently solicit "sales" of
Asurion's "Smart Home Support" warranty plan by encouraging

paperless billing and automatic payments and failing to
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send promised sales confirmations that notify Consumers of
the details of, and charges for, "Smart Home Support" and
the cancellation process therefor. Consequently, Consumers
thereby unknowingly and wrongfully pay for "Smart Home
Support" because a legal "sale" therefor had never been
effected.

Verizon and Asurion (collectively, "Defendants")
have apparently perpetrated their respective company wide
policy against many hundreds, if not many thousands, of
Consumers throughout the country due to Verizon's status as
the leading provider of cellular telephone services
throughout the nation and Asurion's use of the identical
language and process for effecting purported "sales" of
Asurion's "Total Home Support" warranty service and
surreptitiously placing charges therefor on Consumers'
Verizon bills.

Incredibly, upon information and belief, Verizon
and Asurion continue their illicit scheme despite user
complaints and a prior lawsuit. Consumers therefore herein
seek, inter alia, equitable relief to enjoin Verizon's and
Asurion's ongoing fraud.

Plaintiffs, individually and on behalf of the
Class defined below, bring this action for damages,
restitution, statutory damages, punitive damages,
sanctions, interest, court costs, attorneys' fees, and
injunctive relief for Defendant's wrongdoing. Plaintiffs

demand a trial by jury and complain and allege as follows:
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INTRODUCTION
1. Defendant Cellco Partnership d/b/a Verizon
Wireless ("Verizon") 1is a general partnership formed in

Delaware that maintains its headquarters in New Jersey and
markets and sells, inter alia, cellular telephone service
throughout the nation. Defendants Asurion Warranty
Services, Inc. and Asurion Warranty Protection Services,
LLC (collectively, "Asurion") are companies that purport to
provide warranty services to existing customers of Verizon
to cover equipment in customers' homes purchased from a
third party such as Samsung flat-screen televisions and
Apple laptops. Asurion charges customers for its warranty
services pursuant to Asurion's agreement with Verizon to
add the charges to the customer's Verizon bill.

a. Asurion markets its warranty coverage by,
inter alia, stating that Verizon customers can buy the
Asurion coverage and save money by cancelling all other
warranty plans on their equipment purchased from third
parties, such as such as Samsung flat-screen televisions

and Apple laptops, and Asurion specifically excludes from

its warranty coverage equipment '"connected to Verizon

Wireless." Verizon simply permits Asurion to collect its
charges by the addition of same to consumer's Verizon bill.
2. Plaintiffs bring this action to challenge
Asurion's ongoing systematic practice in fraudulently
soliciting the sale of "Total Home Support" by failing to
send Consumers promised sales confirmations that detail the

cancellation process and Verizon's failing to send notices
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to Consumers indicating their new monthly total ("Next Bill
Summary") with the addition of the charge for "Total Home
Support"—in stark contrast to Verizon's established
practice whenever a change to the Consumer's wireless
service results in a new monthly billing figure.

3. All of the claims asserted herein arise out of
each company's fraudulent activity and are a common fact

pattern as to each member of the Class defined below.

JURISDICTION AND VENUE

4. This Court has jurisdiction over Defendants in
this action because Verizon's headquarters are maintained
in New Jersey where Asurion surreptitiously adds its
crammed charges for Total Home Support to Verizon bills and
the corresponding money withdrawn from customers' bank
accounts and/or applied to customers' credit cards or debit
cards.

5. The total amount of all relief at issue is less
than five million dollars ($5,000,000.00) and the total
amount of relief at issue for any individual Class Member,
including the Named Plaintiff, is less than seventy-five

thousand dollars ($75,000.00).

THE PARTIES

6. Plaintiff ("Plaintiff") is an adult male who
resides in Wyoming and who has for years paid for Verizon

cellular phone service.
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7. Defendant Cellco Partnership d/b/a Verizon
Wireless ("Verizon") is a general partnership formed in
Delaware that maintains its headquarters in New Jersey.

8. Except as described herein, Plaintiffs are
ignorant of the true names of Defendants sued as Does 1
through 10, inclusive, and the nature of their wrongful
conduct, and therefore sues these Defendants by such
fictitious names. Plaintiffs will seek leave of the Court
to amend this complaint to allege their true names and
capacities when ascertained.

9. At all times herein mentioned, Verizon, Asurion,
and the Doe Defendants, and each of them, were an agent or
joint venturer of each of the other, and in doing the acts
alleged herein, were acting within the scope of such
agency. FEach Defendant had actual and/or constructive
knowledge of the acts of each of the other Defendants, and
ratified, approved, joined in, acquiesced and/or authorized
the wrongful acts of each co-Defendant, and/or retained the
benefits of said wrongful acts.

10. Defendants, and each of them, aided and abetted,
encouraged and rendered substantial assistance to the other
Defendants in committing the wrongful acts alleged herein.
In taking action, as particularized herein, to aid and abet
and substantially assist the commission of these wrongful
acts and other wrongdoing complained of, each of the
Defendants acted with an awareness of its primary

wrongdoing and realized that its conduct would
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substantially assist the accomplishment of the wrongful
conduct, wrongful goals, and wrongdoing.

11. At all times herein mentioned, Defendants
conspired by means of mutual understanding, either
expressly or impliedly, among themselves and others in
engaging and/or planning to engage in the activities
detailed herein to accomplish the wrongful conduct,

wrongful goals, and wrongdoing.

FACTUAL ALLEGATIONS

12. Verizon and Asurion fraudulently cram customers'
bills with surreptitious charges for Asurion's Total Home
Support and conceal them with paperless billing, automatic
payments, and deliberate failure to send promised sales
confirmations and "next bill summaries."

13. For years and continuing to the present,
Plaintiff pays Verizon monthly fees for use of its cellular
telephone services including a discrete charge for coverage
of damage to one or more cellular phones used on
Plaintiff's account.

14. 1In or about November and December 2019, one of
the cellular phones used on Plaintiff's account was
accidentally damaged. Plaintiff commenced the insurance
claim process for the Verizon phone through Asurion.

15. During the insurance claim process, Asurion
solicited Plaintiff by telephone to consider purchasing a
monthly "Smart Home Support" protection plan that would

cover certain damage to household equipment that used
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wireless service purchased from third parties such as
Samsung flat-screen televisions and Apple laptops and that

specifically excludes from its warranty coverage equipment

"connected to Verizon Wireless.'

i. Asurion stated that Plaintiff would receive an
electronic-mail message with details of the "Smart Home
Support" protection plan and—if Consumer chose not to keep
"Smart Home Support"—he could cancel as detailed in the
promised communication.

ii. Asurion never sent Consumer the promised
electronic-mail message.

iii. Consumer recognized that the contract for the
purchase therefore had not been consummated and did not
pursue any effort to purchase it.

iv. Unbeknownst to Consumer, however, Verizon
nevertheless permitted Asurion to add a monthly fee to
Consumer's Verizon bill, but Verizon did not adhere to its
well-established policy of sending Consumers a notification
of the new "Next Bill Summary" caused by the addition of
the new charge for "Total Home Support" that Verizon does
with respect to all other changes to the Consumer's bill
constituents.

v. Verizon, moreover, had encouraged all subscribers
to enroll in paperless billing and automatic payment of the
monthly bill. By utilizing paperless billing, automatic
payment of bills, and uniquely failing to send a "Next Bill
Summary" notice caused by the "Total Home Support" charge,

Verizon succeeded in having the "Total Home Support" charge
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automatically paid by Consumer's payment source without any
affirmative act by Consumer and notwithstanding Asurion's
failure to effect a contract by breaching its promise to
send a confirmation of sale that would have informed the
Consumer the contract had been effected by detailing the
coverage of "Total Home Support" and explaining the
cancellation process therefor.

16. Consumer became aware of the charge only on
November 8, 2020 when he went into a Verizon store to
purchase a new phone. After Consumer paid for the new
phone, he was handed a paper receipt for the purchase that
indicate his monthly bill for Verizon wireless service and
included a charge for "Total Home Support." Consumer
called Verizon and discovered what the charge was, detailed
the fraudulent solicitation process, and demanded a refund.
Verizon only provided a minimal refund and blamed the
Consumer for not having read his monthly paperless bills.

i. Although Consumer further sought to resolve the
matter by contacting Verizon's Law Department, Verizon's
Law Department authorized its representative Meryl Friedman
to (i) falsely state that Verizon had not been in
possession of Consumer's electronic-mail address at the
relevant time despite the fact that Verizon and Asurion had
in fact communicated repeatedly with Consumer before,
during, and after the relevant time by electronic mail for
years (as evidenced by, inter alia, the paperless billing
in which Verizon encourages consumers to enroll and the

electronic Next Bill Summaries referenced throughout a



SOM-L-000131-21 01/29/2021 6:22:15 PM Pg 9 of 17 Trans ID: LCV2021228837
Case 3:21-cv-04311 Document 1 Filed 03/05/21 Page 21 of 29 PagelD: 21

draft Complaint that had been provided in Consumer's effort
to obviate litigation), (ii) repeat the insinuation that
Consumer was at fault for not having read the electronic
monthly bills to locate the surreptitious crammed charges,
and (iii) warn that Verizon would simply move to compel any
ensuing lawsuit to mandated arbitration.®'

17. Consumers therefore filed a lawsuit in November
2020 against Verizon, but Verizon simply removed the action
to federal court,? made a motion to compel arbitration, and

stated that no systematic wrongdoing occurred.

! The authorized Verizon representative stated that she is

not an attorney and apparently failed to read the purported
mandated-arbitration agreement, which in fact only
encompasses disputes regarding equipment that Verizon
provides to consumers (such as, perhaps, a wireless router
or cellular telephone) whereas "Smart Home Support" is a
warranty plan provided by a third-party that concerns
equipment in the consumers home that was purchased from
other third parties including Samsung flat-screen
televisions and Apple laptops; indeed, Asurion markets the
coverage by, inter alia, stating that the customer can save
money by cancelling warranties issued by others for the
equipment and Asurion, crucially, specifically excludes
from its warranty coverage equipment '"connected to Verizon
Wireless." Verizon simply permits Asurion to collect its
charge by the addition of same to consumer's Verizon bill.
Verizon would be expected to amend the language in its
arbitration agreement to include such disputes or at least
reflect the industry gold-standard so as to encompass "any
dispute between Verizon, the consumer, and all third
parties who are permitted to add charges to consumer's
Verizon bill" on a going forward basis. Arbitration "is a
way to resolve those disputes—but only those disputes—
that the parties have agreed to submit to arbitration."”
First Options of Chi, Inc. v. Kaplan, 514 U.S. 938, 943
(1995) (emphasis added) .

 Simoni v. Cellco Partnership, Civ. No. 3:20-cv-20513
(D.N.J.). That action is being dismissed without prejudice
immediately upon the filing of the instant action due to,
inter alia, the addition of new identified parties, the
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18. 1Incredibly, even after Consumer's complaints and
initiation of the prior lawsuit in November 2020,
referenced supra para. 17, Verizon and Asurion—apparently
still misinformed that they were effectively immunized from
accountability by a deficient mandated-arbitration
agreement—continued their fraudulent cramming scheme by
once again soliciting Consumer to purchase Asurion's "Total
Home Support" with the identical promise that an
electronic-mail confirmation with detailed information
would follow within three days. Consumer, once again,
never received an electronic-mail confirmation despite
having received other electronic-mail messages from both

Verizon and Asurion before and after that time.

CLASS ACTION ALLEGATIONS

19. Plaintiffs brings this action on behalf of
themselves and all persons similarly situated pursuant to
Rule 4:32 of the New Jersey Rules of Court. This action
satisfies the numerosity, commonality, typicality,
adequacy, predominance and superiority requirements of the
Rule. The Class is defined as follows:

All individuals within the past six years who were
charged for Asurion's "Total Home Support" warranty
coverage by Verizon, which charge was included on
the individual's Verizon bill, notwithstanding that

no contract therefor had been effected. Excluded

elimination of many claims, and the circumstance that the
motion to compel pending thereat is not properly before the
District of New Jersey.

10
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from the Class are: (1) employees of the
Defendants, including their officers or directors;
(2) Defendants' affiliates, subsidiaries, or co-
conspirators; and (3) the Court to which this case
is assigned.

20. Plaintiffs do not know the exact number of Class
members because such information is in the exclusive
control of the Defendants. However, Plaintiffs believe
that due to the nature of the trade and commerce involwved
and the identical language and procedures utilized by
Asurion and Verizon for billing and solicitation of "Total
Home Support," Class members are sufficiently numerous,
most likely many thousands of consumers such that joinder
of all Class members is impracticable. The information as
to the identity of the Class members can be readily
determined from records maintained by the Defendants,
because all billing records are recorded in Defendants'
written and electronic records.

21. Plaintiffs' claims are typical of, and not
antagonistic to, the claims of the other Class members
because Plaintiffs were injured by Defendants' practices
and by asserting their claims, Plaintiffs will also advance
the claims of all members of the Class who were damaged by
the same wrongful conduct of Defendants and their co-
conspirators as alleged herein, and the relief sought is
common to the Class.

22. The common legal and factual questions which do

not vary from Class member to Class member, and which may

11
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be determined without reference to individual circumstances
of any Class member, include, but are not limited to, the
following:

a. Did Asurion breach its promise to
send a sales confirmation to Consumer that would
provide details about Total Home Support and
provide instructions on cancellation such that no
contract was effected therefor?

b. What is the appropriate measure of
damages for violation of the New Jersey Consumer
Fraud Act?

c. Was each of Defendants' respective
company-wide policy deliberate such that punitive
damages may be awarded? and

d. Are Plaintiffs and the Class
Members entitled to the injunctive and equitable
relief requested herein to enjoin Asurion's and
Verizon's continuing fraud regarding purported
sales Total Home Support?

23. These common questions and others predominate
over questions, if any, that affect only individual members
of the Class.

24. The claims of the representative Plaintiffs are
typical of the claims of the Class. There are no material
conflicts with any other member of the Class that would
make class certification inappropriate. Plaintiffs and
counsel will fairly and adequately represent the interests

of the Class.

12
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25. A class action is superior to other available
methods for the fair and efficient adjudication of this
controversy because individual litigation of the claims of
all Class members is impracticable. Even if every Class
member could afford individual litigation, the court system
could not. It would be unduly burdensome on the courts if
individual litigation of numerous cases would proceed. By
contrast, the conduct of this action as a class action,
with respect to some or all of the issues presented in this
Complaint, presents fewer management difficulties,
conserves the resources of the parties and of the court
system, and protects the rights of each Class member.

26. Prosecution of separate actions by individual
Class members would create the risk of inconsistent or
varying adjudications, establishing incompatible standards
of conduct for the Defendants, and would magnify the delay
and expense to all parties and to the court system
resulting from multiple trials of the same factual issues.

27. Injunctive relief is appropriate as to the Class
as a whole because Defendants have acted or refused to act
on grounds generally applicable to the Class.

28. Whatever difficulties may exist in the management
of the class action will be greatly outweighed by the
benefits of the class action procedure, including, but not
limited to, providing Class members with a method for the
redress of claims that may otherwise not warrant individual

litigation: Individual consumers typically lack the

13
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resources, ability, and knowledge to legally pursue their

respective remedy.

AS AND FOR A CAUSE OF ACTION

(Violation of New Jersey Consumer Fraud Act,
N.J.S.A. 56:8-2.2 et seq. ("NJCFA"))

29. Plaintiffs repeat and reallege each and
every allegation set forth above as if fully set forth
herein.

30. Defendants knowingly and deliberately
solicited purported "sales" of Asurion's Total Home
Support warranty protection by promising Consumers that
a "sales confirmation" electronic-mail message would
arrive with details of the subject good and/or service
and instructions for cancellation while Defendants never
intended to send the sales confirmation electronic-mail
message and then never sent the sales confirmation

electronic-mail message.

31. Plaintiffs relied on Defendant's fraudulent
statement and suffered the associated monthly charges
because they understood that the Total Home Support
warranty plan had not in fact been provided and they were
not being charged therefor as Verizon also failed to send a
"Next Bill Summary" notice that it always sends for changes
to Consumers' billing for constituent charges that appear
on Consumers' common, unified bill.

32. As a result of Defendants' fraudulent activity,
Plaintiffs collectively have suffered, and continue to

suffer, hundreds of thousands of dollars of losses.

14
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33. Plaintiffs also seek injunctive relief
prohibiting Defendants' continued fraudulent solicitation
and billing of Total Home Support.

34. NJCFA provides for, inter alia, treble damages,
attorneys' fees, penalties of $10,000.00 for the first
violation and $20,000.00 for the second and every
subsequent violation.

35. NJCFA imposes personal liability’ upon individuals
who violate the statute notwithstanding their having
purported to contract solely in the corporate entity's

name.

WHEREFORE, Plaintiffs and the Class pray for relief as

set forth below.

PRAYER FOR RELIEF

1. Certification of the proposed Class and notice
and claims administration to be paid by Defendants;

2. Statutory damages;

3. Compensatory, general, incidental, and
consequential damages according to proof;

4. Special damages according to proof;

5. Punitive damages to punish Defendants for their
willful illegal and deliberate conduct and to deter others
who may otherwise engage in similar willful illegal and
deliberate conduct;

6. Restitution and disgorgement according to proof;

3 Gennari v. Weichert Co. Realtors, 148 N.J. 582 (1997).

15



SOM-L-000131-21 01/29/2021 6:22:15 PM Pg 16 of 17 Trans ID: LCV2021228837
Case 3:21-cv-04311 Document 1 Filed 03/05/21 Page 28 of 29 PagelD: 28

7. Injunctive relief ag
them, to prevent future wrongf
8. Prejudgment interest
9. Costs of the proceed
10. Reasonable attorneys
11. All such other and £

deems just but the entirety of
less than five million dollars
total amount of relief for any
including each Named Plaintiff
five thousand dollars

($75,000

Dated: Jan. 29, 2021

ainst Defendants, and each of

ul fraudulent conduct;
at the maximum legal rate;

ings herein;

|

fees; and

urther relief as the Court
any and all relief will be

($5,000,000.00) and the

individual Class Member,

, will be less than seventy-

.00) .

Respectfully submitted,

By: /s/ Stephen J. Simoni
STEPHEN J. SIMONI
StephenSimoniLAW@gmail.com
SIMONI CONSUMERS
CLASS ACTION LAW OFFICES
c/o Jardim, Meisner &
Susser, P.C.

30B Vreeland Road, Ste. 100
Florham Park, NJ 07932
Telephone: (917) ©621-5795

Counsel for Plaintiffs and
the Proposed Class
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DEMAND FOR JURY TRIAL
Plaintiffs on behalf of themselves and all others
similarly situated hereby request a jury trial on all
claims so triable.

Dated: Jan. 29, 2021 Respectfully submitted,

By: /s/ Stephen J. Simoni
STEPHEN J. SIMONI

RULE 4:5-1 CERTIFICATION

In accordance with Rule 4:5-1, I hereby certify
that the matter in controversy is related to an ongoing
litigation in the District of New Jersey that will
immediately be dismissed without prejudice upon the filing
of the instant action. I further certify that I am unaware
of any other party who should be joined in this action at
this time. In addition, I recognize my continuing
obligation to file and serve on all parties and the court
an amended certification if there is a change of facts

stated in this original certification.
Dated: Jan. 29, 2021 Respectfully submitted,

By: /s/ Stephen J. Simoni
STEPHEN J. SIMONI

17
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

STEPHEN SIMONI, individually and on
behalf of all others similarly situated,

Plaintiffs,
V.

ASURION WARRANTY SERVICES, INC.,
ASURION WARRANTY PROTECTION
SERVICES, LLC, CELLCO
PARTNERSHIP d/b/a VERIZON
WIRELESS, and DOES 1 through 10,
inclusive,

Defendants.

I, Gregory Scavelli, hereby certify that on March 5, 2021, Defendant Cellco Partnership d/b/a

Verizon Wireless filed with the Clerk of the Court and served in accordance with the Federal Rules

Civil Action No. 3:21-cv-04311

CERTIFICATION OF SERVICE

of Civil Procedure Defendant’s Notice of Removal upon the following counsel via UPS overnight

delivery:

Stephen Simoni

Simoni Consumers Class Action Law Offices

c/o Jardim, Meisner & Susser, P.C.
30B Vreeland Road, Ste. 201
Florham Park, NJ 07932

I certify that these statements are true. I am aware that if any of these statements

are willfully false, I am subject to punishment.

Dated: March 5, 2021

s/ Gregory Scavelli

Gregory Scavelli
Paralegal
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