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THIRD AMENDED CLASS ACTION COMPLAINT

Plaintiffs Kristen Schertzer, Brittany Covell, and Meagan Hicks (“Plaintiffs”)
bring this action, on behalf of themselves and all others similarly situated, against

Defendants Cardtronics, Inc. (“Cardtronics”), FCTI, Inc. (“FCTTI”), Cash Depot, LTD.,

and Bank of America, N.A. (“BofA”) (collectively, “Defendants’), and state:
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L. INTRODUCTION
1. Cardtronics, FCTI, and Cash Depot (collectively, “ATM Defendants”) are

three of the largest independent deployers of ATM machines in the country. The ATM
Defendants supply ATM machines to some of the most prominent pharmacies (CVS -
Cardtronics), convenience stores (7-11 - FCTI) and retailers (Wal-Mart - Cash Depot)
nationwide. One of the primary sources of revenue for the ATM Defendants is the
interchange fees they receive from retail banks, including BofA. Interchange fees are
paid by the retail banks to the ATM Defendants each time a retail bank accountholder
makes a cash withdrawal, funds transfer, or (most relevant here) account balance inquiry
at one of the ATM Defendant’s machines. Banks deem these ATM activities, conducted
by their accountholders, as “out of network” if they are conducted at the ATM
Defendants’ machines.

2. When accountholders undertake balance inquiries at out-of-network ATMs,
their home banks will typically assess an out-of-network ATM fee for doing so. For
example, BofA debits a $2.50 out-of-network balance inquiry fee from the
accountholder’s checking account automatically and from that fee pays a series of fees to
third parties in conjunction with the purported balance inquiry. For each $2.50 fee
assessed, BofA pays an “interchange fee” of approximately $0.25 directly to the ATM
Defendant who owns the ATM machine where the balance inquiry was conducted. BofA
also pays a “Switch Fee” to the network provider (for example, “Plus” or “Star”
networks). Therefore, both BofA and the ATM Defendants profit from the
accountholder’s out-of-network balance inquiries. BofA collects the out-of-network
ATM fee from its accountholder ($2.50) and the ATM Defendant collects the interchange
fee from BofA ($0.25).

3. This case arises from the ATM Defendants’ deceptive and unlawful practice
of systematically maximizing the number of out-of-network ATM balance inquiries
performed by retail bank accountholders. The ATM Defendants have a monetary

incentive to generate as many balance inquires as possible. This has led the ATM
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Defendants to concoct deceptive screen prompts and related signage to mislead
unsuspecting accountholders, including Plaintiffs, into conducting balance inquiries that
they did not consent to and did not wish to perform. The ATM Defendants’ improper
conduct has resulted in bank accountholders, including Plaintiffs, being assessed out-of-
network balance inquiry fees by their home banks, including BofA, in circumstances the
accountholders reasonably believed would not result in the assessment of a fee.

4, Accountholders, including the Plaintiffs, have been: 1) assessed fees for
requesting a free receipt in conjunction with a cash withdrawal (Cardtronics); 2) charged
two fees despite making only one balance inquiry (FCTI); and 3) assessed a fee for
performing a balance inquiry when a sign on the ATM machine represented the balance
inquiry was free of charge (Cash Depot). Plaintiffs and members of each of the ATM
Defendant Classes (defined below) seek to recover wrongfully attained funds from the
ATM Defendants pursuant to long standing authority under the Unfair Competition Laws
(“UCL”), Cal. Bus. & Prof. Code § 17200, et seq., which hold that portions of payments
that can be directly traced to an indirect beneficiary are recoverable when the payments
were fraudulently induced as a result of the indirect beneficiary’s deceptive conduct.

5. Plaintiffs are BofA accountholders. BofA is also liable for breaching its
standard account agreement, the Deposit Agreement and Disclosures (“Account
Agreement”), attached hereto as Exhibit 1, and its accompanying fee disclosures, the
Personal Schedule of Fees (Fee Schedule™), attached hereto as Exhibit 2, which govern
all of their consumer deposit accounts in the United States.

6. BofA did not define in the Account Agreement or Fee Schedule what it
means for its accountholders to engage in a “Balance Inquiry.” The real-world application
of this undefined term created a latent ambiguity in BofA’s contracts with their
accountholders when accountholders experienced the deceptive and misleading conduct
of the ATM Defendants, which resulted in out-of-network balance inquiry fees being
assessed by BofA for purported balance inquiries which accountholders did not consent

to. Simply stated, the accountholders do not know when they are engaging in “out-of-
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network™ balance inquiries because BofA does not sufficiently explain to them the
circumstances in which the bank would deem them to have engaged in such inquiries.
The breach occurs when BofA assesses out-of-network balance inquiry fees from
Plaintiffs’ and other customers’ accounts when the accountholders did not reasonably
believe they had engaged in a balance inquiry and, therefore, did not knowingly consent
to making a balance inquiry.

7. Plaintiffs and members of the various putative Classes, respectively, have
been injured by Defendants and bring claims of breach of contract and the covenant of
good faith and fair dealing against BofA, and violation of the UCL against the ATM
Defendants, seeking damages, restitution, injunction, and other appropriate relief.

II. JURISDICTION AND VENUE

8. This Court has original jurisdiction of this action under the Class Action
Fairness Act of 2005. Pursuant to 28 U.S.C. §§ 1332(d)(2) and (6), this Court has original
jurisdiction because the aggregate claims of the putative Class members exceed
$5 million, exclusive of interest and costs, and at least one of the members of the proposed
classes is a citizen of a different state than Defendants.

9. Venue is proper in this District pursuant to 28 U.S.C. § 1391 because each
of the Defendants is subject to personal jurisdiction here and regularly conducts business
in this District, and because a substantial part of the events or omissions giving rise to the
claims asserted herein occurred in this District.

10.  Plaintiffs are citizens and residents of San Diego, California.

11.  Cardtronics regularly operates ATM machines throughout the State of
California, including in this District, and provides all ATM related services to its
customers, including members of the putative Class. As such, it is subject to the personal
jurisdiction of this Court.

12.  Cash Depot regularly operates ATM machines throughout the State of

California, including in this District, and provides all ATM related services to its
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customers, including members of the putative Class. As such, it is subject to the personal
jurisdiction of this Court.

13.  FCTI is a California corporation with its principle place of business in Los
Angeles, California. FCTI regularly and systematically operates ATM machines
throughout the State of California and the country, including in this District, and provides
all ATM related services to its customers, including members of the putative Class. As
such, it is subject to the personal jurisdiction of this Court.

14.  BofA regularly and systematically operates retail banking branch locations
throughout the State of California, including in this District, and provide banking services
to its customers, including members of the putative Class. As such, it is subject to the
personal jurisdiction of this Court.

III. FACTUAL BACKGROUND

A. ATM Defendants are Incentivized to Maximize Interchange Fees from
Balance Inquiries

15. Cardtronics, FCTI and Cash Depot misled Plaintiffs and members of the
Classes, through their use of deceptive ATM screen prompts and related signage, into
conducting purported balance inquiries at their independent, non-bank affiliated ATM
machines. The ATM Defendants then transmitted coded “balance inquiries,” to the retail
banks, including BofA.! BofA took the ATM Defendants’ representations at face-value
and did not verify whether their accountholders had actually engaged in balance inquiries.
BofA automatically accepted the ATM Defendants’ coding, assumed the balance
inquiries made at the “out-of-network” or foreign ATMs were appropriate, and assessed
a $2.50 fee for each out-of-network balance inquiry against Plaintiffs’ accounts.
Immediately after collecting the fee, BofA then paid $0.25 of the $2.50 fee directly back

to the ATM Defendants in the form of an “interchange fee.”

! While the allegations against ATM Defendants are on behalf of customer of all retail
banks, such allegations largely reference BofA for illustrative purposes as the named
Plaintiffs happen to be BofA customers.
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16. Based on this interchange fee, the ATM Defendants received a directly
traceable and standardized amount of money from BofA and other retail banks each time
they misled Plaintiffs and other customers into engaging in a purported out-of-network
balance inquiry at one of their ATM machines:

In ATM transactions, the consumer may }i)lay a foreign fee to his or her bank

if the ATM used is not owned by his or her bank. The consumer may also

pay a surcharge fee to the ATM owner. The issuing bank pays an

interchange fee to the ATM owner for the consumer’s use of that ATM

and also pays a switch fee to the ATM network for transmitting the

transaction information.

See “A Guide to the ATM and Debit Card Industry, 2003 Federal Reserve Bank of Kansas
City” (“KC Federal Reserve ATM Guide”), at pp. 5-6 (emphasis added).? The report by
the Federal Reserve Bank of Kansas City clearly illustrates and describes the traceable
nature of this practice in the following flow chart (id. at p. 38):

38 A Guide fo the ATM and Debit Card Industry

Figure 1 (cont.): ATM Transaction—Nefwork on-us
1b: Fees

Natwork (Switch])

'y
Switch fea

nterchangs fee
Bank A Bl Bank B

Surcharge

Card b

Foreign fea

Suppose Bank A surcharges Bank B's cardholders and Bank B charges a foreign fee fo its cardholders.

Cardholder b is charged a surcharge by Bank A, the ATM owner, and is charged a foreign fee by Bank B, the card
issuer. Both fees are automatically debited from her/his account

Bark B, the card issuer, pays the interchange fee set by the network to Bank A, the ATM owner.

Bark B also pays the switch fee set by the network 1o the network.

Mota: Besides the fees described above, Bank A and Bank B pay fees fo their third-party processors, depending on what sandces they get
The ATh cwmnar may pay a terminal driving fee and o transaction routing fee fo ifs third-party processon and the card Esuer may pay an
authorization fee to its third-party processor

2 https://www .kansascityfed.org/publicat/PSR/BksJournArticles/ ATMPaper.pdf
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17.  Aninterchange fee is a payment by the card-issuing bank to the ATM owner
to compensate the owner for the expense of installing and maintaining the ATM.
Different types of ATM activities carry different interchange fees. Plus and Cirrus, for
example, set a fee of 50 cents for a withdrawal and 25 cents for either a balance inquiry
or an inter-account transfer. /d. (emphasis added). While the networks set the interchange
fee amounts, the banks are required to pay the ATM Defendants the preset amount on a
per transaction basis.

18.  As set forth in greater detail below, each of the Plaintiffs were assessed a
balance inquiry fee as a result of using one of the ATM Defendants’ machines. In these
transactions, Plaintiffs utilized a Visa-branded debit card issued from BofA. Visa
publishes an annual schedule of its interchange reimbursement fees. The April 2019,
“Visa USA Interchange Reimbursement Fees; Visa Supplemental Requirements”
provides that the interchange reimbursement fee for ATM Balance Inquiries is set at

$0.25 per transaction:

Other ATM Non-Cash Disbursement Transactions
ATM Decline Fee $0.25
ATM Balance Inquiry Fee $0.25
ATM Funds Transfer Fee $0.25
ATM Mini Statement Fee $0.30
ATM Shared Deposit Fee $2.50
Plus Alternative Media Fee (Paid by acquirer) $0.10

See Visa USA Interchange Reimbursement Fees; Visa Supplemental Requirements, April
2019, at p. 18.% Accordingly, every time an ATM Defendant deceives an accountholder
into performing a purported balance inquiry that they did not wish to perform, or were

led to believe would be wholly free of charge, the ATM Defendants receive $0.25 from

3 Upon information and belief, Visa’s interchange rules or similar rules set by other
networks apply to all ATM machine activities owned by ATM Defendants.
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the out-of-network balance inquiry fee assessed by BofA and other retail banks, which is
directly traceable to the customer’s account.

19. ATM Defendants have a monetary incentive to increase the total number of
out-of-network balance inquiries that are performed at their ATM machines by Plaintiffs,
as they received interchange fees directly from BofA and other retail banks for each
balance inquiry performed by Plaintiffs and other customers at the out-of-network ATMs.
As the Federal Reserve Bank of Kansas City observed:

There are two measures of network volume: transaction and switch. ATM

transaction volume includes the total number of deposits, withdrawals,

transfers, payments and balance inquiries performed on ATMs in the
network, whether or not those transactions are transmitted through a network

data center. This measure is relevant, in part, because interchange fees paid

to ATM owners are based on transaction volume.

See KC Federal Reserve ATM Guide, at p. 20 (emphasis added).

20.  As set forth in greater detail below, each of the ATM Defendants employed
a misleading series of screen prompts or other misrepresentations at the ATM machines
to trick accountholders, including Plaintiffs, into engaging in out-of-network balance
inquiries.

B. Consumers’ Experience and Reasonable Expectations in Utilizing ATM

Machines.

21. There are three relevant facts to consider in the context of Plaintiffs’ UCL
claims against the ATM Defendants—all centered around the accountholder’s experience
and mindset when it comes to making an ATM transaction: 1) the vast majority of
accountholders intend to use or have used ATMs exclusively to make fast, convenient,
cash withdrawals; 2) all of the retail banks servicing accountholders, including BofA,
utilize an initial “menu” screen of options at their own ATM machines, wherein
accountholders have to affirmatively request a balance inquiry should they wish to make
one; and, most importantly, 3) all banks and ATMs are required by federal law to provide

accountholders with the option to receive a receipt for their cash withdrawal transaction,

free of charge (see 12 C.F.R. § 1005.9(a)).
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22.  First, accountholders, including Plaintiffs, use ATMs almost exclusively to
make fast, convenient, cash withdrawals. In 2012, there were 5.8 billion ATM cash
withdrawals—more than twice as many as over-the-counter withdrawals at financial
institution branches (2.1 billion). The 2013 Federal Reserve Payments Study, at p. 51.*
The ATM Defendants have known for years that the vast majority of customers who come
to use their ATM machines are there to perform only a cash withdrawal.

23.  In 2002, approximately 77% of the average transaction mix at retail bank
ATMs were cash withdrawals, while balance inquiries only made up 11% of all activities.
See KC Federal Reserve ATM Guide, at p. 119, n. 6. The number of balance inquiry
transactions at the Defendant ATMs has declined even further since 2002, due to the
rapidly increasing availability of cost-free alternatives, like checking a balance on a
mobile app, phone banking, or online access. In other words, paying for a balance inquiry
at an ATM is not a rational act for the vast majority of consumers with so many no-cost
alternatives which can be conducted anywhere at any time.

24.  Second, retail bank customers, including BofA customers, are accustomed
to having to affirmatively opt-in to perform balance inquiry transactions.

25.  Every major retail bank in California, including the top seven banks by total
number of branch locations in California,® uniformly present a “menu” screen to their
customers at the beginning of an ATM transaction on their bank-owned ATMs. This
screen allows users the clear choice as to whether or not they would like a balance inquiry
or, as 1s much more likely, go straight into making a cash withdrawal.

26. For example, when a BofA customer enters their ATM card into a BofA
ATM machine, after they enter their PIN, they are greeted by a menu of transaction
options (“Menu”). At BofA, the Menu options are as follows:

° Withdrawal

4 https://frbservices.org/assets/news/research/2013-fed-res-paymt-study-detailed-rpt.pdf

> 1. Wells Fargo — 1008 locations; 2. Chase — 983 locations; 3. BofA — 865 locations;
4. U.S. Bank — 580 locations; 5. Union Bank — 323 locations; 6. Citibank — 292 locations;
and 7. Bank of the West — 231 locations.
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o Deposit

o Balance Inquiry

o Transfers and Payments
o Set Preferences

o Additional Options
In order for a BofA customer to check their balance, they are required to affirmatively
press the “Balance Inquiry” button. This set-up makes sense and is consistent with the
terminology in BofA’s accountholder agreements that the consumer is making a “Balance
Inquiry.”

27. Also important—accountholders of all retail banks, including Plaintiffs,
have become accustomed to receiving a receipt at the conclusion of their cash withdrawal
transactions conducted at their home bank’s ATM machines. For instance, BofA
accountholders, including Plaintiffs, are asked if they would like to receive a printed
receipt from the BofA ATM machine at the conclusion of every cash withdrawal
transaction, which sets forth their resulting account balance following the withdrawal.
The same holds true for every major bank in California, including the largest seven banks:
their customers are always presented with a separate screen prompt that asks them if they
would like a receipt with their account balance on it—free of charge—at the conclusion
of a cash withdrawal transaction.

28. Infact, financial institutions are uniformly required to provide customers the
option of receiving a receipt after they complete a funds transfer, free of charge. See 12
C.F.R. §1005.9. The “required receipt” has a dramatic impact on the consumers’
expectations and experiences when they approach an ATM machine. Consumers are
accustomed to receiving a receipt with their account balance information printed on it
following a cash withdrawal transaction at an ATM—free of charge—when they use their
home bank’s ATM machines.

29. However, as discussed below, the ATM Defendants preyed on the above

reasonable expectations of Plaintiffs and members of the Classes by systematically
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implementing prompts and other disclosures at ATM machines that are misleading in
order to unlawfully generate greater fee revenue from balance inquiries.
C. The Case against Cardtronics

30. Cardtronics’ screen prompts are deceptive and misleading because they trick
consumers into performing purported balance inquiries under the guise of consenting to
receiving a presumptively-free “receipt” in conjunction with a cash withdrawal.
Cardtronics knows its customers are coming to their ATMs almost exclusively to make
cash withdrawals. Cardtronics also knows that financial institutions are required by
federal law to offer customers a “receipt” after making a cash withdrawal transaction at
an ATM. See 12 C.F.R. Section 1005.9(a)’. After the consumer enters their PIN on the

initial screen prompt, the following screen prompt appears:

Would you like your available Account Balances on a receipt?

Yes Continue

612 C.F.R. § 1005.9(a) states: “Receipts at electronic terminals - General. Except as
provided in paragraph (e) of this section, a financial institution shall make a receipt
available to a consumer at the time the consumer initiates an electronic fund transfer at
an electronic terminal.
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31.  This Cardtronics’ screen prompt is deceptive and misleading to consumers,
including Plaintiff Schertzer, for several reasons.

32.  First, the language “Would you like your available Account Balances on
a receipt?” is very deceptive because consumers are uniformly accustomed to receiving
“receipts” for their cash withdrawals—free of charge. By binding up the purported
“balance inquiry” with the presentation of a “receipt,” Cardtronics is intentionally
misleading the consumer into believing that they are simply receiving a “free” receipt at
the end of their intended cash withdrawal transaction.

33. Contrast this prompt with BofA’s own ATM disclosures, which—Ilike all
retail banks in California—only asks users if they would like a receipt after they have
elected to make a cash withdrawal transaction. BofA’s screen prompt states:

Would you like a receipt?
YES NO

34,  If the customer selects “Yes,” at a BofA ATM machine, they are provided a
paper receipt setting forth the amount of their cash withdrawal along with their resulting
account balance—for free—as required by Federal law. See 12 C.F.R. § 1005.9
(Regulation E).

35.  So, when the Cardtronics initial screen prompt above in 9 30, asks
accountholders (who are virtually all at the Cardtronics ATM for the purpose of making
a cash withdrawal), if they would like their available account balances printed on a
receipt, the consumer reasonably believes that Cardtronics is mimicking retail bank
ATMs in offering to provide a free receipt at the conclusion of their intended cash
withdrawal transaction.

36. This is exactly what happened to Ms. Schertzer. She pressed the “Yes
Continue” button, believing that she had agreed to receive her balance for free on the
receipt at the conclusion of her intended cash withdrawal. Instead, she was charged an

out-of-network balance inquiry fee by BofA—a fee that Cardtronics profited from when
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they received their interchange fee in the amount of $0.25 from BofA as a direct result of
the transaction.

37.  Second, the Cardtronics screen prompt is deceptive because it contorts the
definition of the word “receipt” in the context of a balance inquiry.

38. It is the reasonable consumer’s expectation that they will receive a receipt
after they obtain something tangible. In the lexicon of consumer experiences, receipts are
provided at the conclusion of transactions, i.e., after the cash actually being withdrawn
is received. Or, e.g., after groceries are purchased and bagged. Consumers get receipts at
the conclusion of their transactions.

39. More importantly, the definition of “receipt” is as follows: “a writing
acknowledging the receiving of goods or money”.” The commonly understood definition
of the word receipt is an acknowledgment in writing after the consumer has received
goods or money. Reasonable consumers read the question as: “Would you like your
available account balances on a receipt”—and they immediately believe the receipt they
are being offered by Cardtronics will be presented to them after they have completed their
intended cash withdrawal. It does not make sense for the reasonable consumer to expect
Cardtronics to simply print the customers’ balance on a receipt before the actual cash
withdrawal, because the consumer hasn’t received goods or money yet, which is clearly
inconsistent with the common definition of the word “receipt.”

40. Indeed, despite the fact that the overwhelming number of customers
approach an ATM machine to make a cash withdrawal, and not an account balance
inquiry (which can otherwise be accessed through numerous free and more convenient
methods such as mobile app and online banking), Cardtronics does not begin its ATM
screen prompts with options for withdrawing cash, but, instead, begins with an option to
receive a printed receipt. And pressing the “yes” button expecting to receive a free receipt,
in accordance with how all bank ATM’s function, as well as the requirements of federal

regulations, results in Cardtronics sending the customer to additional screen prompts that

7 https://www.merriam-webster.com/dictionary/receipt, last viewed Mar. 20, 2020.
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provide no means whatsoever to withdraw cash, which was the entire point of visiting the
ATM machine, and instead result in the customer being charged undisclosed balance
inquiry fees.

41. Cardtronics’ refusal to present consumers with the traditional “Menu” screen
immediately after they enter their PIN is also deceptive. Consumers, as stated above, have
come to expect at their home bank ATMs, and even at other third party ATM deployers’
machines, to be presented with a Menu screen, where they categorically are required to
“opt-in” to a balance inquiry. Placing the consumers in an “opt-out” balance inquiry
screen immediately after they enter their debit card PIN is a calculated maneuver,

designed to drive up the volume of “balance inquiries”. Moreover, the Green Button

bl

doesn’t just say, “Yes —it says, “Yes Continue”—communicating to consumers that the
only way, or, at least, the most efficient way, to get to their desired cash withdrawal and
“Continue” on with their intended transaction is to select the Green Button (with the color
green used as a strong and immediate visual trigger indicating “go” or “proceed” under
ubiquitous U.S. custom and practices), as opposed to the Red Button (with the color red
used as a strong and immediate visual trigger indicating “stop”, “emergency” or
“prohibited”).

42.  In fact, Cardtronics’ placement of the confusing screen prompt (set forth in
4 30) at the very beginning of the ATM transaction was their adoption of an industry
practice referred to as “Balance Inquiry At Start”.

43. “Balance Inquiry At Start” refers to the reordering of ATM machine screen
prompts so that the first screen a customer encounters, following PIN entry, is an
immediate prompt to view their available account balance. The adoption of “Balance
Inquiry at Start” resulted in a significant increase in balance inquiries made at the
beginning of every transaction, prior to the actual cash withdrawal. Indeed, consumers

began to believe such balance inquiries were part and parcel of the cash withdrawal they

intended to make when they walked up to the ATM. Several industry forums have touted
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the financial benefits to Independent ATM deployers (“IADs”) of utilizing Balance
Inquiry at Start. For example:

Many IADs do not include balance inquiries as an option during a
transaction. Although the ATM doesn’t charge the customer, IADs can
derive significant interchange revenue from these transactions. ATMs
that are set to suggest balance inquiries at the start of transactions can
expect a significant increase in the number of balance inquiries
performed by the machine.

See ATM Atom, at http://www.atmatom.com/5-ways-to-boost-atm-portfolio-profitability/

(last viewed July 11, 2018) (emphasis added).

Enable “balance inquiry at start” on Every ATM—an easy step to make,

“Balance Inquiry at Start” can increase your balance inquiries 20 to 30

percent—at minimal cost. By making this slight adjustment in

gy? ramming, the incremental revenue it produces can make quite a
ifference.

See ATM Marketplace at https://www.atmmarketplace.com/blogs/five-ways-to-increase-

atm-profitability/ (last viewed July 11, 2018) (emphasis added).

Once Balance Inquiry At Start is enabled, deployers can expect between
20-30 percent of their transactions to be balance inquiries, whereas
before such transactions might have been 10 percent or less.
See Slawsky, Richard, Five Ways to Boost the Profitability of an ATM Portfolio, ATM
Marketplace White Paper, 2011, at 2 available at: http://www.grantvictor.com/pdfs/Five
%20Ways%20t0%20Boost%20ATM%20Profitability.pdf (last viewed July 11, 2018)

(emphasis added).

44. The deployment of Balance Inquiry at Start and the use of the confusing
language tethering the consumers’ reasonable expectation about receiving a free-of-
charge receipt following a cash withdrawal transaction to the balance inquiry, along with
the color coded option buttons, is all part of the scheme Cardtronics deployed to
manipulate customers into pressing a deceptively prompted and labeled button that leads
to the transmission of unintended balance inquiries to the retail banks. Each of these
subtle and not-so-subtle tricks has been designed by Cardtronics to exploit consumers,
the vast majority of whom are not at the ATM seeking to perform a balance inquiry, but

simply to make a cash withdrawal—as fast and conveniently as possible. Cardtronics
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illicitly profits from this scheme by receiving interchange fees on a per transaction basis
of approximately $0.25 per balance inquiry transaction from its customers’ banks.

45. Accordingly, Plaintiff and the Class are entitled to restitution of the
interchange fees Cardtronics earned because they are directly traceable to the fraudulently
induced “balance inquiries” purportedly performed.

D. The Case Against Cash Depot

46. Cash Depot has contracted with Wal-Mart to provide the retail giant with its
independent ATM machines in every Wal-Mart location—several thousand in total.

47.  Cash Depot makes a prominent marketing representation on signs posted on
its ATM machines at every location, intended to lure consumers into performing balance
inquiries with the message: “PREVENT OVERDRAFT FEES CHECK YOUR
BALANCE FOR FREE.”

48. This representation is deceptive and misleading because, as Cash Depot is
fully aware, the overwhelming majority of its customers will be charged an out-of-
network ATM balance inquiry fee for checking their “balance”. Furthermore, Cash Depot
is liable for this misrepresentation as it receives an interchange fee from the customers’
home bank in the amount of approximately $0.25 each time a customer makes a balance
inquiry.

49. Cash Depot knows that nearly every bank in California charges their
customers out-of-network balance inquiry fees, including the top largest seven banks in
California. Cash Depot receives interchange fee revenue from every single one of them.
Cash Depot knows if it increases the number of balance inquiries at its ATM locations,
then it will correspondingly increase its own interchange fee revenue. What better way to
increase inquiries than to advertise that the service is being provided free of charge?

50. Consumers, including Plaintiff Hicks, read the representation as they
approached the ATM machine and it was fresh in their minds as they initiated their ATM

transaction. Upon entering their debit card into the machine and inputting their PIN,
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customers are immediately confronted with the following “balance inquiry at start”

Screen:

ESelasmes Incuilryy

Wienld weu k= o @}ﬂ@d's. Bbalancerd

e

51.  While this screen on Cash Depot’s ATM machines is an improvement on
Cardtronics’ prompt above (9 30), consumers, including Plaintiff Hicks, read the sign
affixed to the top of the ATM machine, “Check Your Balance for Free,” as they
approached the Wal-Mart-based Cash Depot ATM machines and reasonably relied on it
in deciding to engage in a balance inquiry.

52. Consumers, including Plaintiff Hicks, were lured into making a balance
inquiry that they reasonably believed was free based on Cash Depot’s misrepresentation.

53. Consumers, including Plaintiff Hicks, selected the “Yes” button and
proceeded to check their account balances at their home banks. In the case of Ms. Hicks,
she checked her personal checking account balance and then moved forward with her
intended cash withdrawal. Plaintiff Hicks was then assessed an out-of-network ATM
balance inquiry fee by BofA in the amount of $2.50. BofA, in turn, paid an interchange
fee of $0.25 back to Cash Depot. This fee was in addition to the interchange fee that Cash
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Depot received from BofA for the subsequent out of network cash withdrawal that
Ms. Hicks made in conjunction with her balance inquiry.

54. Accordingly, Plaintiff and the Class are entitled to restitution of the
interchange fees Cash Depot earned because they are directly traceable to the fraudulently
induced balance inquiries purportedly performed.

E. The Case Against FCTI

55.  FCTI’s ATM machines misleadingly and erroneously register two balance
inquiries, resulting in the assessment of two out-of-network balance inquiry fees by
Plaintiff Covell’s and other customers’ home banks, even though they (at most) undertook
a single balance inquiry.

56. Indeed, no consumer in his right mind would undertake two balance
inquiries on a single ATM use. It would be nonsensical to do so.

57. Upon entering their PIN, customers, including Plaintiff Covell, were

immediately presented with FCTI’s version of a “Balance Inquiry at Start” screen prompt:

Connected Convenience™

Wouwld yoer fike To

wview yoLsr
Accowunt Balomnce=

58. As mentioned above, “Balance Inquiry at Start” is a deceptive practice to

begin with it as pushes onto customers needless balance inquiry transactions and the
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resultant out-of-network balance inquiry fees when customers overwhelmingly intend to
withdraw cash at the ATM machine.

59. In any event, when Plaintiff Covell and other customers press the “yes”
button, they are shown the following screen whereby they are to select which account’s

balance they would like to inquire about:

Connected Convenicrnoce

Select ingaawiry
SCccowunt —

Credit Tard >

After selecting “Checking,” consumers are presented with the following screen: asking if

the user would like “to print your balance and continue the transaction”:

Connected Conveirniceiic

Total Balance: S22 922

Available Boalance: $25 92
Wowuld yow like o priimt yowur Boalormnce arral
comntinue tThhe Transactiorns>
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60. Because users, including Ms. Covell, were simply trying to execute what
they came to the ATM for in the first place—a cash withdrawal-—and because reasonable
consumers understand they must select “Continue” in order to do so, reasonable
consumers like the FCTI Plaintiffs selected “Continue.” Then the following screen

appears, unexpectedly terminating the interaction with the ATM:

Enter your perso
AND FOR identification

FOOO AND DRINKS number

Press ENTER key
when done

61. Despite having represented that the “transaction” would “continue,” FCTI
in fact terminates the transaction, then forces users to engage in a second transaction,
requiring every customer to re-enter their debit card PIN in order to proceed with their
intended cash withdrawal.

62. Once a user re-enters his or her PIN, another screen appears, requesting if

the customer would like a receipt for “this” transaction:
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Wouwuld you like &
receipt for this
transaction?”

lmE aw

EARNM REOEEM

p-:nn':s o points for

free food
s‘VWsPem & drinks

63. The prompt above asks only if the customer would like a “receipt for this

originally set out to make when they first entered their PIN.

64. After the user chooses to request a “receipt,” the user is directed to a
traditional “main menu” screen. The majority of consumers, including Ms. Covell,
proceeded to make a cash withdrawal in the normal course. After Ms. Covell received
her cash, a receipt was printed, and her card was returned.

65.  After the initial request asking the customer if they would like to view their
account balance, the customer was never asked for their consent to a second balance
inquiry. They were only asked if they would like a receipt.

66. Consumers, including Ms. Covell, never had any reason to suspect they had
committed to a second balance inquiry by simply agreeing to receive a receipt in

conjunction with a cash withdrawal.
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67. Yet, in each case, FCTI customers, including Ms. Covell, were charged two
separate out-of-network balance inquiry fees by their home banks after performing one
balance inquiry and one cash withdrawal. FCTI, in turn, received approximately
$0.25 each for additional, unwarranted balance inquiries that the accountholders never
performed.

68. Accordingly, Plaintiff and the Class are entitled to restitution of the
interchange fees FCTI earned with respect to the purported balance inquires performed
as a result of consumers’ request for a receipt from FCTI ATMs, as alleged above,
because the fees are directly traceable to the purported balance inquiries fraudulently
induced by FCTI.

F.  The Latent Ambiguity in BofA’s Account Agreement

69. Plaintiffs each have BofA checking accounts, which are governed by BofA’s
standardized Account Agreement and Fee Schedule. BofA issues debit cards to its
checking account customers, including Plaintiffs, which allow them to have electronic
access to their checking accounts for purchases, payments, and ATM withdrawals at both
BofA and non-BofA ATMs.

70.  Pursuant to BofA’s standard account agreement:

When you use an ATM that is not prominently branded with the BofA name
and logo, you may be charged a fee by the ATM operator or any network
used and you may be char%gd a fee for a balance inquiry even if you do not
complete a fund transfer. We may also charge you fees.

See Exhibit 1 (emphasis added).

71.  Similarly, BofA’s Fee Schedule states:

Non-BofA ATM Fee for: Withdrawals, transfers and balance inquiries at a
non-BofA ATM in the U.S. $2.50 each.

When you use a non-BofA ATM, arou may also be charged a fee by the ATM
operator or any network used and you may be charged a fee for a balance
inquiry even if you do not complete a funds transfer.

See Exhibit 2.
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72.  Accountholders, including Plaintiffs, are on notice of two conditions
relevant to this lawsuit: 1) if they affirmatively make a balance inquiry at a non-BofA
ATM, they may be charged a fee by BofA; and 2) that fee, if imposed, will be $2.50.

73. BofA’s Fee Schedule does not define the term “Balance Inquiry.” The word
“inquiry” means: “an act of asking for information.” In the absence of any explicit
definition or disclosure, accountholders, including Plaintiffs, reasonably assumed that
they would only be assessed an out-of-network fee if they took an explicit and definite
action to directly request their available checking account balance at a non-BofA ATM
machine; not in the circumstances presented by the ATM Defendants’ conduct.

74. By failing to define the term, “Balance Inquiry,” BofA has reserved
exclusive discretion for determining when its customers have consented to an out-of-
network balance inquiry. Absent defining this term or providing its customers with
disclosures about the circumstances in which the customers may be charged an out-of-
network balance inquiry fee, accountholders, including Plaintiffs, reasonably assumed
that they would only be charged a fee when they explicitly and intentionally sought to
inquire about their available account balance, not in circumstances where they simply
requested a free receipt (Cardtronics), requested a single balance inquiry but were deemed
to have requested multiple balance inquiries (FTCI) or were told at the ATM machine
that checking their balance would be “free” when in fact it was not (Cash Depot). In this
way, BofA intentionally grants unfettered discretion and turns a blind eye to the ATM
Defendants’ fraudulent conduct, to the mutual benefit of BofA (which gets to assess a
substantially greater number of out-of-network balance inquiry fees) and the ATM
Defendants (which then receives a substantially greater number of interchange fees).

75. BofA reserves sole discretion as to when it will impose an ATM Fee for a
balance inquiry at a “Non-BofA ATM” and when it will deem that activities undertaken
at an out of network ATM constitute a balance inquiry. But in abuse of that discretion,

has adopted an automated process that blindly, and in all cases, accepts the ATM owners’
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electronic communication to BofA that one or more balance inquiries have been
knowingly and non-fraudulently requested by its accountholder.

76.  California courts and the Ninth Circuit have long recognized that even if a
contract appears unambiguous on its face, a latent ambiguity may be exposed by extrinsic
evidence which reveals more than one possible meaning to which the language of the
contract is susceptible.?

77. The Account Agreement may appear unambiguous on its face with respect
to the application of out-of-network fees for a non-BofA balance inquiry. But, as pled
herein, misleading screen prompts employed by the ATM Defendants lead customers to
believe they are either simply requesting a free receipt in conjunction with a cash
withdrawal (Cardtronics), requesting a single balance inquiry (FTCI) or that a balance
inquiry will be free of charge (Cash Depot).

78. The consumers’ experience at the ATMs imbues a latent ambiguity into
BofA’s Account Agreement with respect to when an out-of-network fee will be charged
in connection with the use of a foreign ATM. The extrinsic evidence necessary to interpret
this latent ambiguity, in the form of the misleading ATM machine representations by
ATM Defendants, demonstrate that BofA has breached its agreements with Plaintiffs and
Class members by assessing out-of-network balance inquiries fees when customers did
not intend to make balance inquiries or were told that the inquiries would be free. By
simply accepting the ATM Defendants’ erroneous and unlawful electronic transmissions
that Plaintiff and Class members consented to balance inquiries, and then assessing fees
based on those transmissions, BofA has unlawfully taken funds from the accounts of

Plaintiffs and other customers.

8 See, e.g., Fremont Indem. Co. v. Fremont Gen. Corp., 148 Cal. App. 4th 97, 114 (2007)
(““An ambiguity may ag)pear on the face of a contract, or extrinsic evidence may reveal a
latent ambiguity ... A court cannot determine based on only the four corners of a
document, without provisionally considering any extrinsic evidence offered by the
parties, that the meaning of the document is clear and unambiguous. Instead, a court must
proylsho)nally consider extrinsic evidence offered by the parties™) (internal citations
omitted).
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79.  The bank also breaches the covenant of good faith and fair dealing when it
exercises its contractual discretion to take advantage of the latent ambiguity in its contract
and what it knows or should know to be rampant, systematic deception occurring at out-
of-network ATM machines owned by ATM Defendants that result in a massive increase
in the assessment of out-of-network balance inquiry fees.

80. To take an extreme example, BofA could interpret its customer agreements
such that if a customer went to a third-party ATM machine owned by one of the ATM
Defendants and when asked if she wanted to make a balance inquiry the customer pressed
the “no” button, but then the ATM Defendant nevertheless registered the transaction as a
balance inquiry and transmitted that information to BofA, then BofA would still be
entitled to assess an out-of-network balance inquiry fee, and the ATM Defendant would
be entitled to receive its $0.25 interchange fee from its portion of the balance inquiry fee.
Such a result is not only morally appalling and tremendously injurious to customers, but
the law simply does not permit it.

IV. PARTIES
A.  Plaintiffs

81. Plaintiff Kristen Schertzer is a resident of San Diego, California.
Ms. Schertzer has a checking account with BofA. On June 1, 2018, she placed her BofA
ATM debit card into the Cardtronics ATM machine located at 645 Market Street, San
Diego, CA 92101 in order, and solely, to make a quick $60.00 cash withdrawal. After
entering her pin, she was presented with the screen prompt described in § 30 above, which
stated:

Would you like your available Account Balances on a receipt?

82.  Ms. Schertzer read the question and was confused. She assumed she was
being asked if she would like a receipt following her intended cash withdrawal
transaction. She looked at the green, “Yes Continue” button and assumed that this button
would permit her to continue to engage in her cash withdrawal transaction. She

immediately pressed the “Yes Continue” button and on the next screen identified that she
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would like to withdraw her funds from her checking account. At that point, the transaction
was ended, and a receipt printed. The next screen prompt appeared that stated:
“Transaction Complete. Do you want another transaction? NO YES.”

83.  Ms. Schertzer was even further confused as to what had just occurred. She
pressed the YES button and then was required to enter her PIN again. She did. Next, a
traditional ATM screen menu appeared. From this menu, she was able to select and
complete her $60.00 cash withdrawal as originally intended. She believes she pressed a
button that read: “$60 Fast Cash from Checking”. After pressing that button, the
surcharge fee notice screen appeared. She accepted the cash withdrawal surcharge. Next,
her cash was dispensed, and her receipt was printed for the cash withdrawal.

84.  Plaintiff was surprised to learn that she was assessed, in addition to the cash
withdrawal surcharge paid to Cardtronics ($3.75), a separate $2.50 out of network Fee
from BofA for making an balance inquiry, and an additional $2.50 fee from BofA for
making an cash withdrawal. She was charged $8.75 in total fees for making a
$60.00 withdrawal. Plaintiff is challenging the fee for the out-of-network balance inquiry
only.

85. Had Plaintiff Schertzer known that Cardtronics would register an out-of-
network balance inquiry when she consented to receiving the free receipt, she would have
considered other options for reviewing her account balance.

86. Immediately following her transaction, BofA debited a $2.50 out-of-
network ATM fee from her account for the purported balance inquiry. BofA then
forwarded approximately $0.25 of the $2.50 collected from Plaintiff to Cardtronics for
Plaintiff’s purported balance inquiry transaction.

87.  Plaintiff Schertzer intends to continue to use third party ATM machines,
including ATM machines owned by Cardtronics at times when she finds them convenient,
when she does not have time to visit her home bank’s ATM. Ms. Schertzer is seeking an

injunction to prevent herself and other from being mislead in the future by the
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Cardtronics’ screen prompts. Because ATM transactions are so common, the likelihood
of Ms. Schertzer falling victim to this improper business practice persists in the future.

88.  Plaintiff Brittany Covell is a resident of San Diego, California. Ms. Covell
has a checking account with BofA. On May 29, 2018, she placed her BofA ATM Debit
card into the FCTI ATM machine located at a Seven Eleven (7-11) convenience store at
592 Santa Fe Drive, Encinitas, California to make a quick $20.00 cash withdrawal.
Ms. Covell placed her debit card into the machine and entered her PIN. She was
immediately asked (Consistent with paragraph 57 above):

Would you like to view your account balance?

89.  Ms. Covell was confused—believing that she might have pressed the wrong
button on the menu screen. She didn’t realize that a Menu screen had not been presented
to her. Because she was in a hurry and wanted to get to her intended cash withdrawal
quickly, she pressed, “YES” and viewed her account balance. The next screen asked her
if she would like to “print her balance and continue the transaction?” Still confused, but
wanting to get to her cash withdrawal, she pressed, “continue”. At that point, a receipt
was printed, and her transaction was ended. The next screen asked her to enter her PIN
again. Still confused by what was happening, she entered her PIN. At that point, she was
requested:

Would you like a receipt for this transaction?

90. Ms. Covell assumed that this request related to the customary receipt she
would receive following a cash withdrawal transaction. She pressed the “Yes” button and
was finally presented with a traditional Menu screen. From the Menu screen she
completed a $20.00 cash withdrawal and received a receipt at the end of the transaction.
She does not recall seeking another balance inquiry.

91. Following her transaction, Plaintiff was surprised to learn that she was
assessed, in addition to the cash withdrawal surcharge paid to FCTI ($3.00), two separate
$2.50 fees from BofA for making balance inquiries, and an additional $2.50 fee from

BofA for making a cash withdrawal. She was charged $10.50 in total fees for making a
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$20.00 withdrawal. Ms. Covell is only challenging the second phantom balance inquiry
fee.

92. Had Plaintiff Covell known that FCTI would register a second out-of-
network balance inquiry during the same transaction, she would have considered other
options for reviewing her account balance.

93. Immediately following her transaction, BofA twice debited a $2.50 out-of-
network ATM fee from her account directly related to her supposed requests for balance
inquiries. BofA then forwarded approximately $0.25 of the $2.50 collected each time
from her to FCTI.

94. Plaintiff Covell intends to continue to use third party ATM machines,
including ATM machines owned by FCTT at times when she finds them convenient, when
she does not have time to visit her home bank’s ATM. Ms. Covell is seeking an injunction
to prevent herself and other from being mislead in the future by the FCTI screen prompts.
Because ATM transactions are so common, the likelihood of Ms. Covell falling victim to
this improper business practice persists in the future.

95.  Plaintiff Meagan Hicks is a resident of San Diego, California. Ms. Hicks
has a checking account with BofA. On June 2, 2018 she approached the Cash Depot
ATM machine located in Wal-Mart at 4840 Shawline Street, San Diego, California
92111. She observed a large sign above the ATM machine which prominently displayed,
the representation: “Avoid Overdraft Fees Check Your Balance for Free.” She read
the sign and believed that it meant she could perform a balance inquiry transaction at that
particular ATM machine free of charge. She thought that made sense because Wal-Mart
is a large retailer, and they probably had a deal with her bank, BofA, to provide this
service free of charge.

96.  She proceeded to enter her debit card into the machine and typed in her PIN
at the first screen prompt. The next screen prompt appeared asking her:

Would you like to check your balance?
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97. Relying on the representation on top of the ATM machine that checking her
balance was “free,” Ms. Hicks went ahead and pressed the “Yes” button and received her
checking account balance. Plaintiff was provided her balance and then directed to the
next screen prompt, the “Menu’ screen, where she selected a cash withdrawal transaction.
Plaintiff next proceeded to make a $20.00 cash withdrawal. She received a receipt at the
conclusion of her cash withdrawal transaction. Following her transaction, Plaintiff was
surprised to learn that she was assessed, in addition to the surcharge paid to Cash Depot
($2.50) and $2.50 fee from BofA for making a cash withdrawal, a separate $2.50 fee from
BofA was assessed for making a balance inquiry. She was charged $7.00 in total fees for
making a $20.00 withdrawal.

98. Had Plaintiff Hicks known that Cash Depot would register a normal out-of-
network balance inquiry for which she would incur a fee instead of the advertised free
balance inquiry, she would have considered other options for reviewing her account
balance.

99. Immediately following her transaction, BofA debited a $2.50 out-of-
network ATM fee from her account related to the balance inquiry. BofA then forwarded
approximately $0.25 of the $2.50 collected from Plaintiff to Cash Depot for Plaintiff’s
balance inquiry.

100. Plaintiff Hicks is challenging the fee assessed on the balance inquiry.

101. Plaintiff Hicks intends to continue to use third party ATM machines,
including ATM machines owned by Cash Depot at times when she finds them convenient,
when she does not have time to visit her home bank’s ATM. Ms. Hicks is seeking an
injunction to prevent herself and other from being mislead in the future by the Cash Depot
screen prompts. Because ATM transactions are so common, the likelihood of Ms. Hicks
falling victim to this improper business practice persists in the future.

B. Defendants
102. BofA is national bank with over 4,500 retail branches. BofA has its

headquarters and principle place of business in Charlotte, North Carolina. Among other
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things, BofA is engaged in the business of providing retail banking services to customers,
including Plaintiffs, and members of the putative Classes, which includes the issuance of
debit cards for use by its customers in conjunction with their checking accounts. BofA
operates banking centers and conducts business throughout the State of California.

103. Cardtronic is the world’s largest operator of independent, stand-alone ATM
machines. Cardtronics operates approximately 200,000 ATMs worldwide, including
thousands of machines in the state of California and in this District. Cardtronics is a
Delaware corporation and has its headquarters and principle place of business located in
Houston, Texas.

104. Cash Depot is one of the nation’s largest independent ATM operators with
over 30,000 stand-alone ATM machines in service. The majority of Cash Depot’s ATM
machines are located in Wal-Mart retail stores. Cash Depot’s headquarters and principle
place of business are located in Green Bay, Wisconsin. Cash Depot is a Wisconsin limited
company.

105. FCTI is California corporation, with its headquarters and principle place of
business located in Los Angeles, California. FCTI is also one of the nation’s largest
independent operators of stand-alone ATM machines with over 30,000 such machines in
service.

V. CLASS ALLEGATIONS
A.  The Cardtronics Class:

106. Plaintiff Schertzer brings this action on behalf of herself and on behalf of all
others similarly situated against Cardtronics. The Class includes:
All holders of a checking account in California who, within the applicable
statute of limitations preceding the filing of this lawsuit, were assessed one
or more out-of-network balance inquiry fees for purportedly undertakln%a
Rq}ell\l/}ce inquiry at the same time as a cash withdrawal at a CARDTRONICS
B. The FCTI Classes:
107. Plaintiff Covell brings this action on behalf of herself and on behalf of all

others similarly situated against FCTI. The Classes includes:
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All holders of a checking account who, within the applicable statute of

limitation preceding the filing of this lawsuit, were assessed more than one

fee for purportedly undertaking a balance 1nqénrf/ at the same time as a cash

withdrawal at a FCTI ATM (the “National FCTI Class™).

All holders of a checking account in California who, within the applicable

statute of limitations preceding the filing of this lawsuit, were assessed more

than one fee for pur;l)ortedly undertakmﬁ a balance inquiry at the same time

as a cash withdrawal at a FCTI ATM (the “California FCTI Class”).

C. The Cash Depot Class:

108. Plaintiff Hicks brings this action on behalf of herself and on behalf of all
others similarly situated against Cash Depot. The Class includes:

All holders of a checking account in California who, within the applicable

statute of limitation preceding the filing of this lawsuit, were assessed one

or more fees for purportedly undertaking a balance 1nqu1?/ at the same time

%Sl a g%sh withdrawal at a Cash Depot ATM (the “California Cash Depot

ass”).
D. The BofA Class:

109. Plaintiffs bring this action on behalf of themselves and on behalf of all others
similarly situated against BofA.

110. The proposed Classes are defined as:

All BofA checking account holders in the United States who within the

applicable statute of limitations were assessed one or more fees for

urportedly undertaking a balance 1nc111/}1 as part of a cash withdrawal at a
ardtronics, FCTI or Cash Depot AT .reil:he National BofA Class”).

All BofA checking account holders in California who within the applicable

statute of limitations were assessed one or more fees for gulgortedly

undertaking a balance inquiry as part of a cash withdrawal at a Cardtronics,

FCTI or Cash Depot ATM. 1ghe “California BofA Class”™).

111. Excluded from each of the aforementioned Classes are Defendants, their
subsidiaries and affiliates, their officers, directors and member of their immediate
families and any entity in which defendants have a controlling interest, the legal
representatives, heirs, successors or assigns of any such excluded party, the judicial
officer(s) to whom this action is assigned, and the members of their immediate families.

112. Plaintiffs reserve the right to modify or amend the definition of the proposed
Classes and/or to add a Subclass(es), if necessary, before this Court determines whether

certification is appropriate.

31

THIRD AMENDED CLASS ACTION COMPLAINT
19¢v00264




O 0 3 O W B W NN =

N NN N N N N N N e e e e e e e
0O I N »n A~ W NN = O VO 0O N O MR~ W NN = O

113. The parties are numerous such that joinder is impracticable. Upon
information and belief, and subject to Class discovery, the Classes consist of thousands
of members or more, the identity of whom are within the exclusive knowledge of and can
be ascertained only by resort to the ATM Defendants’ and/or BofA’s records. Defendants
collectively have the administrative capability through their computer systems and other
records to identify all members of the Classes, and such specific information is not
otherwise available to Plaintiffs.

114. The questions here are ones of common or general interest such that there is
a well-defined community of interest among the Class members. These questions
predominate over questions that may affect only individual Class members because each
ATM Defendant and BofA has acted (independently) on grounds generally applicable to
the classes. Such common legal or factual questions include, but are not limited to:

115. With respect to the cases against the ATM Defendants:

a) whether the ATM Defendants improperly received interchange fees
from financial institutions resulting from improper out-of-network balance
inquiries;

b)  whether such conduct enumerated herein is deceptive;

c) whether the ATM Defendants violated the UCL; and

d)  whether Plaintiffs and other members of the Classes have sustained
financial losses as a result of the ATM Defendants’ wrongful business practices
described herein, and the proper measure of restitution.

116. With respect to BofA:

a)  whether the BofA improperly collected out-of-network balance
inquiry fees from their customers, including Plaintiffs, without ensuring their
customers performed, engaged or otherwise consented to balance inquiries;

b)  whether BofA breached their contracts by collecting out-of-network

balance inquiry fees for transactions that did not occur;
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c) whether BofA breached their contracts with their customers,
including Plaintiffs.

d)  whether BofA reserved discretion in defining the circumstances in
which a customer would be deemed to have engaged in a balance inquiry that
would give rise to a corresponding out-of-network fee;

e)  whether BofA failed to exercise such discretion in good faith; and

f) whether Plaintiffs and other members of the Classes have sustained
damages as a result of the BofA’s wrongful business practices described herein,
and the proper measure of damages.

117. It is impracticable to bring Class members’ individual claims before the
Court. Class treatment permits a large number of similarly situated persons or entities to
prosecute their common claims in a single forum simultaneously, efficiently and without
the unnecessary duplication of evidence, effort, expense, or the possibility of inconsistent
or contradictory judgments that numerous individual actions would engender. The
benefits of the class mechanism, including providing injured persons or entities with a
method for obtaining redress on claims that might not be practicable to pursue
individually, substantially outweigh any difficulties that may arise in the management of
this class action.

118. Plaintiffs’ claims are typical of the claims of the other Class members in that
they arise out of the same wrongful business practices by the ATM Defendants and BofA
as described herein.

119. Plaintiffs are more than adequate representatives of each of the Classes in
that each has suffered damages as a result of the ATM Defendants’ and/or BofA’s
improper business practices. In addition:

a)  Plaintiffs are committed to the vigorous prosecution of this action on
behalf of themselves and all others similarly situated and have retained competent
counsel experienced in the prosecution of class actions and, in particular, class

actions on behalf of consumers against financial institutions;
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b)  there is no conflict of interest between Plaintiffs and the unnamed

Class members;

c) Plaintiffs anticipate no difficulty in the management of this litigation
as a class action; and

d)  Plaintiffs’ legal counsel has the financial and legal resources to meet
the substantial costs and legal issues associated with this type of litigation.

120. The ATM Defendants and BofA have acted, or refused to act, on grounds
generally applicable to the Class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole.

121.  All conditions precedent to bringing this action have been satisfied and/or
waived.

FIRST CAUSE OF ACTION

VIOLATION OF THE UNFAIR COMPETITION LAW
Cal. Bus. & Prof. Code § 17200 (fraud prong)

(Against Defendant Cardtronics on
Behalf of the California Cardtronics Class)

122. Plaintiff Schertzer incorporates the preceding allegations by reference as if
fully set forth herein.

123. Cardtronics’ conduct described herein violates the UCL, codified at Cal.
Bus. & Prof. Code § 17200, et seq.

124. The UCL prohibits and provides civil remedies for unfair competition. Its
purpose is to protect both consumer and competitors by promoting fair competition in
commercial markets for goods and services. In service of that purpose, the Legislature
framed the UCL’s substantive provisions in broad, sweeping language.

125. By defining unfair competition to include any "any unlawful, unfair or
fraudulent business act or practice," the UCL permits violations of other laws to be treated
as unfair competition that is independently actionable and sweeps within its scope acts

and practices not specifically proscribed by any other law.
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126. The UCL expressly provides for restitution and injunctive relief, and also
contains provisions denoting its public purpose. A claim for injunctive relief under the
UCL is brought by a plaintiff acting in the capacity of a private attorney general.
Although the private litigant controls the litigation of an unfair competition claim, the
private litigant is not entitled to recover compensatory damages for his own benefit, but
only disgorgement of profits made by the defendant through unfair or deceptive practices
in violation of the statutory scheme or restitution to victims of the unfair competition.

127. Cardtronics committed deceptive and fraudulent business acts and practices
in violation of Cal. Bus. & Prof. Code § 17200, ef seq., by employing a deceptive screen
prompt at its ATM machines which had the effect of misleading consumers, including
Plaintiff Schertzer, into engaging in out-of-network balance inquiries that they did not
consent to, nor reasonably understand to be balance inquiries. By conflating the purported
“balance inquiry” with the presentation of a “receipt,” Cardtronics intentionally misleads
consumers into believing that they are simply receiving a “free” receipt at the end of their
intended cash withdrawal transaction. Had consumers, including Plaintiff Schertzer, been
adequately informed by Cardtronics that they were in fact engaging in a balance inquiry,
they would have been able to weigh the convenience and benefit in engaging in these
transactions against the cost of the out-of-network fee assessed to them by their home
banks.

128. Plaintiff and members of the Class acted as reasonable consumers in relying
upon the material representation of the screen prompt associating the purported balance
inquiry with the printing of a receipt and equating it with the receipt that is required to be
provided as a matter of law, free of charge, subsequent to a cash withdrawal transaction.

129. Cardtronics’ unfair business practices are immoral, unethical, oppressive,
unscrupulous, unconscionable and/or substantially injurious to Plaintiff and members of
the Class.

130. As aresult of Cardtronics’ violations of the UCL, Plaintiffs and members of

the Class have unwittingly paid, and/or will continue to pay, out of network balance
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inquiry fees to their home banks, and thereby, have suffered and will continue to suffer
financial harm. In addition, Cardtronics’ conduct continues to deceive the general public.
Cardtronic’s misrepresentations and omissions in its ATM screen prompts are likely to
deceive current and prospective accountholders making corresponding public injunctive
relief necessary.

131. Cardtronics receives an approximately $0.25 interchange fee from the
consumers’ home banks each time it tricks a consumer into performing an out-of-network
balance inquiry at one of its ATM machines. Cardtronics is liable to Plaintiff Schertzer
and the proposed Class, because those funds are directly traceable from the out-of-
network balance inquiry fee assessed by all retail banks and directly result from the
misleading conduct of Cardtronics.

132. Therefore, Plaintiff Schertzer and the California Cardtronics Class seek
restitution, injunctive relief and other appropriate relief as prayed for below.

SECOND CAUSE OF ACTION

VIOLATION OF THE UNFAIR COMPETITION LAW
Cal. Bus. & Prof. Code § 17200 (fraud prong).

(Against Defendant Cash Depot on
Behalf of the California Cash Depot Class)

133. Plaintiff Hicks incorporates the preceding allegations by reference as if fully
set forth herein.

134. Cash Depot’s conduct described herein violates the UCL, codified at Cal.
Bus. & Prof. Code § 17200, et seq.

135. The UCL prohibits and provides civil remedies for, unfair competition. Its
purpose is to protect both consumer and competitors by promoting fair competition in
commercial markets for goods and services. In service of that purpose, the Legislature
framed the UCL’s substantive provisions in broad, sweeping language.

136. By defining unfair competition to include any “any unlawful, unfair or

fraudulent business act or practice,” the UCL permits violations of other laws to be treated
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as unfair competition that is independently actionable and sweeps within its scope acts
and practices not specifically proscribed by any other law.

137. The UCL expressly provides for restitution and injunctive relief and also
contains provisions denoting its public purpose. A claim for injunctive relief under the
UCL is brought by a plaintiff acting in the capacity of a private attorney general.
Although the private litigant controls the litigation of an unfair competition claim, the
private litigant is not entitled to recover compensatory damages for his own benefit, but
only disgorgement of profits made by the defendant through unfair or deceptive practices
in violation of the statutory scheme or restitution to victims of the unfair competition.

138. Cash Depot committed deceptive and fraudulent business acts and practices
in violation of Cal. Bus. & Prof. Code § 17200, ef seq., by making prominent marketing
representation on signs posted above its ATM machines at every location, intended to
lure consumers into performing balance inquiries with the message:

“PREVENT OVERDRAFT FEES CHECK YOUR BALANCE FOR FREE.”

139. This representation is deceptive and misleading because, as Cash Depot is
fully aware, the overwhelming majority of its customers will be charged an out-of-
network ATM balance inquiry fee for checking their “balance”. Cash Depot knows that
nearly every bank in California charges their customers out of network balance inquiry
fees.

140. Consumers, including Plaintiff Hicks, were reasonable in assuming that if a
prominent sign, hanging above the ATM at a large retailer such as Wal-Mart advertises
that the balance inquiry is free of charge, that representation was true. Had consumers,
including Ms. Hicks, been adequately informed by Cash Depot that Plaintiff and other
customers were in fact engaging in a balance inquiry in the normal course, they would
have been able to weigh the convenience and benefit in engaging in these transactions

against cost of the out-of-network fee assessed to them by their home banks.
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141. Plaintiff and members of the Class acted as reasonable consumers in relying
upon the material representation that the balance inquiry transaction would be free of
charge.

142. Cash Depot’s unfair business practices are immoral, unethical, oppressive,
unscrupulous, unconscionable and/or substantially injurious to Plaintiff and members of
the Class.

143. Asaresult of Cash Depot’ violations of the UCL, Plaintiffs and members of
the Class have paid, and/or will continue to pay, out of network balance inquiry fees to
their home banks and thereby have suffered and will continue to suffer financial harm. In
addition, Cash Depot’ conduct continues to deceive the general public.

144. Cash Depot receives an approximately $0.25 interchange fee from the
consumers’ home banks, each time it tricks a consumer into performing an out of network
balance inquiry at one of its ATM machines. Cash Depot is liable to Plaintiff and the
proposed Class, because those funds are directly traceable from the out-of-network
balance inquiry fee assessed by all retail banks, including BofA and directly result from
the misleading conduct of Cash Depot.

145. Therefore, Plaintiff Hicks and the California Cash Depot Class seek
restitution, injunctive relief and other appropriate relief as prayed for below.

THIRD CAUSE OF ACTION

VIOLATION OF THE UNFAIR COMPETITION LAW
Cal. Bus. & Prof. Code § 17200 (fraud prong).

(Against Defendant FCTl on
Behalf of the National FCTI Class and California FCTI Class)

146. Plaintiff Covell incorporates the preceding allegations by reference as if
fully set forth herein.

147. FCTI’s conduct described herein violates the UCL, codified at Cal. Bus. &
Prof. Code § 17200, ef seq.

148. The UCL prohibits and provides civil remedies for, unfair competition. Its

purpose is to protect both consumer and competitors by promoting fair competition in
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commercial markets for goods and services. In service of that purpose, the Legislature
framed the UCL’s substantive provisions in broad, sweeping language.

149. By defining unfair competition to include any “any unlawful, unfair or
fraudulent business act or practice,” the UCL permits violations of other laws to be treated
as unfair competition that is independently actionable and sweeps within its scope acts
and practices not specifically proscribed by any other law.

150. The UCL expressly provides for restitution, injunctive relief and also
contains provisions denoting its public purpose. A claim for injunctive relief under the
UCL 1is brought by a plaintiff acting in the capacity of a private attorney general.
Although the private litigant controls the litigation of an unfair competition claim, the
private litigant is not entitled to recover compensatory damages for his own benefit, but
only disgorgement of profits made by the defendant through unfair or deceptive practices
in violation of the statutory scheme or restitution to victims of the unfair competition.

151. FCTI committed deceptive and fraudulent business acts and practices in
violation of Cal. Bus. & Prof. Code § 17200, et seq., by employing a deceptive screen
prompt at its ATM machines, which had the effect of misleading consumers, including
Plaintiff Covell, into engaging in out-of-network balance inquiries that they did not
consent to, nor reasonably understand to be balance inquiries. Prior to presenting
consumers with a “menu” screen and permitting them to proceed to their intended cash
withdrawal transaction, FCTI presents a screen prompt which asks the consumer:

Would you like a receipt for this transaction?

152. When consumers, including Ms. Covell read this screen prompt, they
reasonably believe they are being offered a receipt for their forthcoming cash withdrawal
transaction, free of charge, consistent with both experiences in using ATMs and federal
law. When consumers, including Ms. Covell, agree to receive a receipt, this request for
a receipt is communicated by FCTI to the consumers’ home bank as a balance inquiry.
Had consumers, including Plaintiff Covell, been adequately informed by FCTI that they

were in fact engaging in a balance inquiry or multiple balance inquiries, they would have
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been able to weigh the convenience and benefit in engaging in these transactions against
cost of the out-of-network fee assessed to them by their home banks.

153. Plaintiff and members of the Class, acted reasonably in believing the screen
prompt asking if they would like a receipt, meant that it would be provided as a matter of
law, free of charge, subsequent to a cash withdrawal transaction.

154. FCTI’s unfair business practices are immoral, unethical, oppressive,
unscrupulous, unconscionable and/or substantially injurious to Plaintiff and members of
the Class.

155. As aresult of FCTI’s violations of the UCL, Plaintiffs and members of the
Class have paid, and/or will continue to pay, out of network balance inquiry fees to their
home banks and thereby have suffered and will continue to suffer financial harm. In
addition, FCTD’s conduct continues to deceive the general public. FCTI’s
misrepresentations and omissions in its ATM screen prompts are likely to deceive current
and prospective accountholders making corresponding public injunctive relief necessary.

156. FCTI receives a $0.25 interchange fee from the consumers’ home banks,
each time it tricks a consumer into performing an out of network balance inquiry at one
of its ATM machines. FCTI is liable to Plaintiff and the proposed Classes, because those
funds are directly traceable from the out-of-network balance inquiry fee assessed by all
retail banks, including BofA, and directly result from the misleading conduct of FCTL

157. Therefore, Plaintiff Covell and the National FCTI Class and California FCTI
Class seek restitution, injunctive relief and other appropriate relief as prayed for below.

FOURTH CAUSE OF ACTION

BREACH OF CONTRACT & BREACH OF THE COVENANT OF GOOD
FAITH AND FAIR DEALING.

(Against Defendant BofA on
Behalf of the National Class and California Class)

158. Plaintiffs incorporate the preceding allegations by reference as if fully set

forth herein.
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159. Consumers, including Plaintiffs, and BofA have contracted for bank account
deposit, checking, ATM, and debit card services. BofA has represented to Plaintiffs that
in the event Plaintiffs utilize a non-BofA branded ATM to perform a balance inquiry,
BofA may charge them a $2.50 out of network balance inquiry fee.

160. No contract provision authorizes BOFA to charge out-of-network balance
inquiry fees to Plaintiffs and the proposed Class in circumstances where they simply
requested a free receipt (Cardtronics), requested a single balance inquiry but were deemed
to have requested multiple balance inquiries (FTCI) or were told at the ATM machine
that checking their balance would be “free” when in fact it was not (Cash Depot). In
assessing out-of-network balance inquiry fees in circumstances where accountholders did
not consent to balance inquiries, BofA breached the express terms of its agreements.

161. Furthermore, BofA failed to define the term, “Balance Inquiry.” In so doing,
BofA has reserved exclusive discretion for determining when its customers have
consented to an out-of-network balance inquiry.

162. Whether by common law or statute, all contracts, including BofA’s Account
Agreement and Fee Disclosures, impose upon each party a duty of good faith and fair
dealing. Good faith and fair dealing, in connection with executing contracts and
discharging performance and other duties according to their terms, means preserving the
spirit—not merely the letter—of the bargain. Put differently, the parties to a contract are
mutually obligated to comply with the substance of their contract in addition to its form.
Evading the spirit of the bargain and abusing the power to specify terms constitute
examples of bad faith in the performance of contracts.

163. Subterfuge and evasion violate the obligation of good faith in performance
even when an actor believes their conduct to be justified. Bad faith may be overt or may
consist of inaction, and fair dealing may require more than honesty. Examples of bad
faith are evasion of the spirit of the bargain, willful rendering of imperfect performance,
abuse of a power to specify terms, and interference with or failure to cooperate in the

other party's performance.
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164. BofA has breached the covenant of good faith and fair dealing in the contract
through its assessment of out-of-network balance inquiry fees in circumstances where
consumers and Plaintiffs did not knowingly or affirmatively consent to a balance inquiry.

165. Specifically, BofA harms consumers by abusing its contractual discretion in
a number of ways which no reasonable consumer would anticipate.

166. BofA uses its contractual discretion to assess out-of-network balance inquiry
fees knowingly assessing such fees in transactions where the BofA has failed to exercise
its discretion to assure that Plaintiffs and members of the class had actually engaged in a
balance inquiry transaction.

167. In addition, BofA uses its contractual discretion to define "balance inquiry"
in a way that no reasonable consumer could anticipate, which includes the requesting of
a free receipt in conjunction with a cash withdrawal transaction. Furthermore, BofA uses
its contractual discretion to define “balance inquiry” in circumstances where the out-of-
network ATM owners it contracts with deceptively and fraudulently register balance
inquiry information to BofA.

168. Plaintiffs and members of the Classes have performed all, or substantially
all, of the obligations imposed on them under the account documents.

169. Plaintiffs and members of the Classes have sustained damages as a result of
BofA’s breach of contract and breach of the covenant of good faith and fair dealing, under
California law. As California law on breach of contract and breach of the covenant of
good faith and fair dealing is the same or substantially the same with respect to all other
states in which BofA does business, Plaintiffs assert this claim on behalf of the National
BofA Class and California BofA Class.

FIFTH CAUSE OF ACTION

UNJUST ENRICHMENT.

(Against all Defendants on
Eehalf of All Classes)

170. Plaintiffs incorporate the preceding allegations by reference as if fully set

forth herein.

42

THIRD AMENDED CLASS ACTION COMPLAINT
19¢v00264




O 0 3 O W B W NN =

N NN N N N N N N e e e e e e e
0O I N »n A~ W NN = O VO 0O N O MR~ W NN = O

171. Plaintiffs, on behalf of themselves and the Classes, assert a common law
claim for unjust enrichment to the extent that they have no adequate remedy at law.

172. By means of Defendants’ wrongful conduct alleged herein, Defendants
engaged in financial services to Plaintiffs and members of the Classes that was unfair,
unconscionable, and oppressive.

173. Defendants knowingly received and retained wrongful benefits and funds
from Plaintiffs and members of the Classes. In so doing, Defendants acted with conscious
disregard for the rights of Plaintiffs and members of the Classes.

174. As a result of Defendants’ wrongful conduct as alleged herein, Defendants
have been unjustly enriched at the expense of, and to the detriment of, Plaintiffs and
members of the Classes.

175. Defendants’ unjust enrichment is traceable to, and resulted directly and
proximately from, the conduct alleged herein.

176. Under the common law doctrine of unjust enrichment, it is inequitable for
Defendants to be permitted to retain the benefits it received, and is still receiving, without
justification, from Plaintiffs and members of the Classes in an unfair, unconscionable,
and oppressive manner. Defendants’ retention of such funds under circumstances making
it inequitable to do so constitutes unjust enrichment.

177. The financial benefits derived by Defendants rightfully belong to Plaintiffs
and members of the Classes and must be returned to them.

178. Therefore, Plaintiffs assert a claim of unjust enrichment under California
law. Furthermore, as California law on unjust enrichment is the same or substantially the
same with respect to all other states in which Defendants do business, Plaintiffs assert
this claim on behalf of the national classes and the California classes

VI. PRAYER FOR RELIEF
WHEREFORE, Plaintiffs demand judgment against Defendants for themselves

and the Class members as follows:
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a) declaring BofA’s Balance Inquiry Fee policies and practices to be a
breach of contract;

b)  restitution of BofA’s portion of all relevant fees taken from Plaintiffs’
accounts and restitution of the interchange fee transferred from BofA to the ATM
Defendants for each of these fees as alleged herein and as a result of the wrongs
alleged herein in an amount to be determined at trial;

c) actual damages from BofA for breach of contract and/or breach of the
implied covenant of good faith and fair dealing in an amount according to proof;

d)  pre-judgment interest at the maximum rate permitted by applicable
law;

€) an order on behalf of the general public enjoining the ATM
Defendants from continuing to employ unfair methods of competition and commit
unfair and deceptive acts and practices alleged in this complaint and any other acts
and practices proven at trial;

f) costs and disbursements assessed by Plaintiffs in connection with this
action, including reasonable attorneys’ fees pursuant to the customer agreements,
Cal. Civ. Proc. Code § 1021.5, and other applicable law; and

g)  Such other relief as this Court deems just and proper.

VII. DEMAND FOR JURY TRIAL

Plaintiffs and all others similarly situated hereby demand trial by jury on all issues

in this complaint that are so triable as a matter of right.

Dated: March 25, 2020 CARLSON LYNCH LLP

By: /s/ Todd D. Carpenter

Todd D. Carpenter gCA Bar No. 234464)
tcarpenter@carlsonlynch.com
(Ed 1% Jae K. Kim (CA Bar No. 236805)

ekim(@carlsonlynch.co,

Scott G. Braden (CA Bar No. 305051)
sbraden@carlson ynch.com

1350 Columbia St., Ste. 603

San Diego, California 92101
Telephone: %619; 762-1900
Facsimile: (619) 756-6991
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KALIEL PLLC

Jeffrey D. Kaliel (CA Bar No. 238293)
jkaliel@kalielpllc.com

Sophia Gold (CA Bar No. 307971)
sgold@kalielpllc.com

1875 Connecticut Ave., NW, 10th Floor
Washington, D.C. 20009

Telephone: (202) 350-4783

Attorneys for Plainti
and Proyvofsed Classﬁéounsel
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CARLSON LYNCH, LLP

Todd D. Carpenter gCA Bar No. 234464)
tcarpenter@carlsonlynch.com

(Eddie) Jae K. Kim (CA Bar No. 236805)
ekim(@carlsonlynch.co,

Scott G. Braden (CA Bar No. 305051)
sbraden({@carlson ynch.com

1350 Columbia St., Ste. 603

San Diego, California 92101

Telephone: %619; 762-1900

Facsimile: (619) 756-6991

KALIEL PLLC

Jeffrey D. Kaliel (CA Bar No. 238293)
jkaliel@kalielpllc.com

Sophia Gold (CA Bar No. 307971)
s%old kalielpllc.com

1875 Connecticut Ave., NW, 10th Floor
Washington, D.C. 20009

Telephone: (202) 350-4783

Attorneys for Plaintiff
and Proposed Class Counsel

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KRISTEN SCHERTZER, MEAGAN

HICKS, BRITTANY COVELL, on behalf of

themselves and all others similarly situated,
Plaintiffs,
V.

BANK OF AMERICA, N.A,,

CARDTRONICS, INC., FCTIL, INC., CASH

DEPOT, LTD., N.A., and DOES 1-50,
inclusive,

Defendants.

Case No.: 3:19-cv-00264-JM-MSB
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Pursuant to Local Rule 5.1(e), Plaintiffs hereby submit their Appendix of
Exhibits to the Third Amended Class Action Complaint, filed concurrently herewith:

Ex. Description Pg. Nos.
1.  Bank of America Deposit Agreement and Disclosures 1-40
2.  Bank of America Personal Schedule of Fees 41-57

Respectfully submitted,

Dated: March 25, 2020 CARLSON LYNCH LLP

By: /s/ Todd D. Carpenter

Todd D. Carpenter ECA Bar No. 234464)
tcarpenter@carlsonlynch.com
(Ed 1% Jae K. Kim (CA Bar No. 236805)

ekim(@carlsonlynch.co,

Scott G. Braden (CA Bar No. 305051)
sbraden@carlson ynch.com

1350 Columbia St., Ste. 603

San Diego, California 92101
Telephone: %619; 762-1900
Facsimile: (619) 756-6991

KALIEL PLLC

Jeffrey D. Kaliel (CA Bar No. 238293)
jkaliel@kalielpllc.com

Sophia Gold (CA Bar No. 307971)
sgold@kalielpllc.com
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Welcome to Bank of America

Thank you for opening and keeping an account with us.

Please read this entire agreement carefully so you understand your rights and obligations for
your deposit account and deposit relationship with us and keep it in a convenient place for future
reference.

In this agreement, “Bank of America”, “Bank”, “we”, “us” and “our” means Bank of America, N.A.
“You" and “Your” means each and every owner of the account and each and every other person
with authority to withdraw funds from the account or otherwise operate the account.

Our accounts and services are generally available through all of our channels - in our financial
centers, through telephone banking and online. However, some accounts and services may not be
available at all times, in all locations, or through all channels.

How to Get Started

After you open your account, please consider these optional services. They can help you manage
your account.

* Deblt card — use your debit card to pay for purchases at merchants that accept debit cards,
to make deposits at Bank of America ATMs, and to withdraw cash from ATMs.

¢ Direct Deposit — have your paycheck, retirement benefits, or other source of income
deposited electronically into your checking or savings account.

¢ Online Banking — helps you manage and keep better track of your finances. Here are some of
the things you can do using Online Banking:
- Check your account balances and review transaction history.
- Transfer funds between your accounts or to other Bank of America customers’ accounts.
- Receive your statements and posted checks online, then review or print them at your

convenience.

- Reorder checks and change your address.

* Online BIlll Pay service — pay your bills electronically.

¢ Online Alerts - provide an electronic notice through email or text message about account
activity, such as when a direct deposit posts or when your balance drops below an amount
you set.

e Scheduled Savings Transfers — helps make saving easier by automatically transferring money
from your checking account to your savings account.

o Keep the Change® - helps you grow your savings by automatically transferring money from
your personal checking to your savings with each eligible debit card purchase.

e Overdraft Protection Service from another linked account, such as your savings or credit
card account - helps you avoid overdrafts and declined or returned checks and other items by
automatically transferring available funds from your linked account to your checking account.

How to Access Your Account
You can access your account and get information about our accounts and services:

e At our flnancial centers and at Bank of Amerlca ATMs.
e Through our Online Banking Service at bankofamerica.com
e By calling customer service at the number on your account statement.
® You can locate our nearest financial center or ATM on our website
at bankofamerica.com

Page 1
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The Agreement for Your Account

Binding Contract

This Deposit Agreement and Disclosures, the applicable Schedule of Fees, the signature card and
other account opening documents for your account are part of the binding contract between you and
us (this “Agreement”) for your deposit account and your deposit relationship with us. They contain
the terms of our agreement with you. Please read all of these documents carefully.

This Deposit Agreement and Disclosures also summarizes certain laws and regulations that apply to
common transactions, provides some disclosures for deposit accounts required by federal law, and
establishes terms that cover some transactions or situations that the law either does not cover or
allows us to change by this contract. The Schedule of Fees lists our accounts and account fees.

When you complete our account opening documents (as an example, you sign our signature
card), request an account, or keep your account open, you acknowledge that you have reviewed
and understand the terms of this Agreement and you agree to be governed by these terms. You
understand that these terms, as we may change or supplement them periodically, are a binding
contract between you and us for your deposit account and your deposit relationship.

We give this Agreement to you when we open your account. You may obtain additional copies of this
Agreement at a financial center or by calling the number on your statement. Our deposit relationship
with you is that of debtor and creditor. This Agreement and the deposit relationship do not create a
fiduciary, quasi-fiduciary or special relationship between us regardless of how you title your account,
or whether you yourself act in a fiduciary or similar capacity with respect to funds deposited with

us. We owe you only a duty of ordinary care. Our internal policies and procedures are solely for our
own purposes and do not impose on us a higher standard of care than otherwise would apply by law
without such policies or procedures.

Changes to This Agreement

We may change this Agreement at any time. We may add new terms. We may delete or amend
existing terms. We may add new accounts and services and discontinue existing accounts or
services. We may convert existing accounts and services into new accounts and services.

We ordinarily send you advance notice of an adverse change to this Agreement. However, we may
make changes without prior notice unless otherwise required by law. We may, but do not have to,
notify you of changes that we make for security reasons or that we believe are either beneficial or
not adverse to you.

When we change this Agreement, the then-current version of this Agreement supersedes all prior
versions and governs your account.

If you continue to use your account or keep it open, you are deemed to accept and agree to the
change and are bound by the change. If you do not agree with a change, you may close your
account as provided in this Agreement.

See the Notices, Statements and Other Communications section for information about how we
provide notice.

Account Closures and Conversions/Changes to Account Settings

You or we may close your checking or savings account at any time without advance notice, except
that we may require you to give us seven days advance notice when you intend to close your
savings or interest bearing checking account by withdrawing your funds. See Notice of Withdrawal
in the Other Terms and Services section. You or we may close your time deposit account at
maturity without advance notice. Bank of America may close your account, convert your account to
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another account type or change your account’s overdraft setting at its discretion due to excessive
overdrafts.

If an account was closed and then we reopen it, the account is subject to our standard terms and
fees for that type of account. Any waiver that applied before the account was closed does not apply
when we reopen the account.

If your account reaches a zero balance, or you apply for an account but never deposit funds into it,
we may either keep the account open or close the account without notice.

Sometimes after an account is closed, we receive a deposit for credit to the account or a check
or other item for payment from the account. If this happens, we may at our option and without any
liability to you: either return the deposit, check or other item; or we may reopen the account and
accept the deposit, check or other item for you, even if this overdraws your account.

Sometimes after an account which had funds in it is closed, and while we are still holding the

funds from the account, we receive a withdrawal request, check or other item for payment from the
account. We may refuse the withdrawal request and return the check or other item. We are not liable
for any losses or damage that may result from refusing the withdrawal or dishonoring the check or
other item, even if we are still holding funds that would cover the withdrawal, check or other item.

When you ask us to close your account, we may continue to pay transactions as we receive them
while we process your closure request. When we complete our closure process, we may close your
account, even if your account has a balance and transactions you've told us about are still pending.

If your account is overdrawn when closed, you agree to pay immediately all amounts you owe us. If
your account had funds in it when closed, we may:

¢ hold the funds for your pick up or to pay outstanding or expected items or claims;
¢ deposit the funds in another of your accounts with us; or
¢ mail the funds to any of you by check at the address in our records for the account.

If your account earned interest before it closed, your funds stop earning interest when you ask us
to close your account, even if we continue to hold the funds. As an example, if we mail funds from an
interest bearing account to you by check, then your funds do not earn interest, even if the check is
returned to us or is not cashed.

This Agreement continues to govern matters related to your account even after your account closes.

Governing Law

This Agreement, and your and our rights and obligations under this Agreement, are governed by

and interpreted according to federal law and the law of the state where your account is located.
However, your rights and obligations for Remittance Transfers shall be governed by and interpreted
as described in the Funds Transfer Services section. We ordinarily maintain your account at the
financial center where we open your account. However, we may transfer your account to another
financial center in the same state or in a different state. If state and federal law are inconsistent, or
if state law is preempted by federal law, federal law governs.

Page 3
11/2018

Explanation of Some Terms

Definitions

Please keep in mind the following definitions as you review the Agreement.

Annual Percentage Yleld (APY) is a percentage rate reflecting the total amount of interest paid on
the account, based on the interest rate and frequency of compounding.

Average dally balance for a statement cycle — we take the balance that we determine is in the
account for each day in the statement cycle, add those balances together, and then divide that
sum by the number of days in the statement cycle.

Bank of America, Bank, we, us and our mean Bank of America, N.A.
Financlal Center means a branch of Bank of America.

Business days - our business days are Monday through Friday, excluding bank holidays. Hours of
the business day for a financial center are available at that financial center.

Collected balance is the ledger balance for the account minus that portion of funds deposited for
which we have not received credit based on the availability schedule we apply to the account. We
ordinarily apply the availability schedule provided to us by the Federal Reserve Bank to determine
the time that we receive credit for deposited funds.

Item inciudes all orders and instructions for the payment, transfer or withdrawal of funds from

an account. As examples, item includes: a check, substitute check, purported substitute check,
electronic transaction (including an ACH transaction, ATM withdrawal or transfer, or point of sale
transaction), draft, demand draft, remotely created check, remotely created consumer check,
image replacement document, indemnified copy, preauthorized draft, preauthorized payment,
automatic transfer, telephone-initiated transfer, Online Banking transfer or bill payment instruction,
withdrawal slip, in-person transfer or withdrawal, cash ticket, deposit adjustment, or other order
of instruction for the payment, transfer, or withdrawal of funds, or an image, digital image or a
photocopy of any of the foregoing. Item also includes any written document created or authorized
in your name that would be a check or draft but for the fact that it has not been signed. Item
may also include a cash-in ticket and a deposit adjustment. item may also include a check, draft,
warrant, or other item deposited to your account, including a deposited item that was returned
unpaid.

Minimum dally balance - the lowest balance that we determine is in the account during a
statement cycle.

You and your means each and every owner of the account and anyone else with the authority to
deposit, withdraw, or exercise control over the funds in the account.

Headings and Interpretation

We include section and paragraph headings in this Agreement to help you find terms and
provisions. The headings are for convenience or reference only. They do not limit the term or
provision.

Unless it would be inconsistent to do so, words and phrases used in this document should be
construed so the singular includes the plural and the plural includes the singular.

In some sections we give examples. The examples cover some, but not all, of the situations or
items that are covered by the section.
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Information About You and Your Account

Information You Give Us

When you open a deposit account with us, you give us information about yourself and confirm that
it is correct. We enter the information into our records. We may rely on that information until you
notify us of a change and we have had a reasonable time to act on the new information.

Identification

Federal law, including the USA PATRIOT Act, requires all financial institutions to obtain, verify
and record information that identifies each customer who opens an account with that financial
institution.

When you apply for an account, we will ask for your legal name, address, date of birth and your
Tax Identification Number (TIN). For business accounts, we may require identification information
related to a controlling manager and/or equity owners of your business. We may require one or
more forms of unexpired photo identification. We may validate the information you provide to us
to ensure we have a reasonable assurance of your identity. We may contact you for additional
information. If your account is funded before we verify your information, you may not have access
to your funds. If we are not able to verify your identity to our satisfaction, we will not open your
account or we may close the account if it was previously funded.

Bank of America’s Privacy Policy for Consumers

Our privacy policy for consumers is described in our publication, U.S. Consumer Privacy Notice. We
provide our privacy policy to consumers who open a personal account with us. The privacy policy
describes our policy on handling customer information and describes the situations when we may
disclose information, including some examples.

You can also review our privacy practices on our website at bankofamerica.com/privacy.

Sharing Information with Affiliates

Accounts Held by Consumers We may share information that we have about you and your accounts
among the Bank of America family of companies. Please refer to our publication, U.S. Consumer
Privacy Notice, for information about the categories of information we may share among the

Bank of America family of companies and how you may tell us not to share certain types of
information among our family of companies.

Accounts Held by Businesses We may share information about our experiences with you with
Bank of America Corporation and its subsidiaries and affiliated companies (“Bank of America
Affiliates”) and selected third parties. We may also share information that you have provided to
us on applications or that we receive from outside sources among the Bank of America Affiliates.
However, individuals may tell us not to share information about them from applications or outside
sources compiled for purposes of determining eligibility for credit, insurance or other services by
either calling us at 1.888.341.5000 or by notifying us at bankofamerica.com/privacy.

Consumer Reports and Other Inquiries

We may make any inquiries that we consider appropriate to help us verify your identity and
determine if we should open, maintain, collect or close your account. This may include verification
of employment and consumer reports or other reports from account information services and other
consumer reporting agencies.

If you ask, we will tell you whether we requested such a report and, if we did request a report, we
will tell you the name, address and telephone number of the reporting agency.
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Disclosing Information About You and Your Account

This section applies to both business and personal accounts. We may disclose information about
your accounts to consumer reporting agencies and to other persons or agencies who, in our
judgment, have a legitimate purpose for obtaining information.

For example, subject to any applicable financial privacy laws or other laws or regulations, we may
provide information on you and your accounts:

to consumer reporting agencies, such as Early Warning Services, LLC;

to anyone who we reasonably believe is conducting a legitimate credit inquiry, including
inquiries to verify the existence or condition of an account for a third party such as a
lender, merchant or consumer reporting agency;

in response to any subpoena, summons, court or administrative order, or other legal
process which we believe requires our compliance;

in connection with collection of indebtedness or to report losses incurred by us;

in compliance with any agreement between us and a professional, regulatory or disciplinary
body;

in connection with potential sales of businesses;

to service providers who help us meet your needs by assisting us in providing or offering
our products or services; and

to other third parties as is described in our publication U.S. Consumer Privacy Notice or as
required under applicable law or regulation.

For personal accounts, the terms of our U.S. Consumer Privacy Notice governs in the event of a
conflict between the terms of this section and the terms of our U.S. Consumer Privacy Notice.

Account Information Services/Consumer Reporting Agencies If we close your account because
of your unsatisfactory handling, we generally report to consumer reporting agencies such as Early
Warning Services, LLC your name, address, Taxpayer Identification Number (TIN), driver’s license
number and the date and reason we closed the account. The consumer reporting agency may
supply this information to others. This may adversely impact your ability to establish an account at
any financial institution for up to five years from the date of the report.

We may report information about your account to credit bureaus. Late payments, missed payments
or other defaults on your account may be reflected in your credit report.

Telephone Calls: Calling, Monitoring and Recording

When you give a telephone number directly to us, or place a telephone call to us, you authorize us
to place calls to you at that number. You understand that a “telephone number” includes a cell
phone number and “calls” include both telephone calls and text messages to or from your phone
or cell phone. As examples, we may place calls to you about fraud alerts, deposit holds, and
amounts you owe us (collection calls) on your account. When we place calls to you, we may use
automatic dialers and artificial, text, or prerecorded messages.

You authorize us to monitor, and to record, telephone conversations and other electronic
communications you have with us and with our representatives for reasonable business purposes,
including security and quality assurance. We will not remind you that we may be monitoring or
recording a call at the outset of the call unless required by law to do so.

You consent and agree in advance to these terms and conditions.
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Release of Information

You can obtain information about your account by many methods, including at a financial center, by
telephone, by mail and through Online Banking. We believe we have adopted reasonable security
measures for each method, but we cannot ensure against unauthorized inquiries or intrusions.

You agree that we are not responsible for the release of information to anyone who has gained
possession of your ATM card, debit card or other code or access device or who has learned your
identifying characteristics such as personal identification number (PIN), account number or social
security number, even if you have not authorized them to obtain the information.

Account Ownership

Some General Terms

When you open an account, we may rely on information you give us and we maintain in our
records. We determine the type and ownership of the account from this information. When you ask
us to make a change to this information or your account, and we agree to the change, the change
is not effective until we have had a reasonable time to act on the new information. As an example,
if you ask us to change the signers on your account, your requested change is not effective

until we have a reasonable time to act on it. If we ask you to give us additional documents or
information, and you do not do so promptly, we may close your account.

When we accept a deposit to an account or permit a withdrawal or payment from an account, we
may rely upon the form of the account and the terms of this Agreement at the time we process the
transaction. We do not have to inquire about the source or ownership of any funds we receive for
deposit or about the application of any withdrawal or payment from an account. When we permit a
withdrawal or payment from an account at the request of any signer, or the agent of any signer, in
accordance with the terms of this Agreement, the withdrawal or payment is a complete release and
discharge of the Bank from all claims regarding the withdrawal or payment.

If you instruct us to open an account in the names of two or more people, and we do so, but

later determine that one or more of them have not completed our account opening documents or
other requirements, you agree to hold us harmless for reliance on your instruction. We may in our
discretion for all purposes and circumstances (including determining ownership of the account
following the death of any person in whose name the account was opened) either treat the account
as being owned by all persons in whose names the account was opened or treat the account as
being owned solely by the persons who have signed or completed our account opening documents
or other requirements. If we treat the account as owned by all persons in whose names the
account was opened, we may permit the non-signing person to withdraw funds or take other action
on the account without any liability to you.

We may open an account without regard to whether you are married and without regard to whether
the funds on deposit are your community or separate property. We may require you to close the
account in order to remove a co-owner, terminate a joint ownership or change a payable on death or
trust designation.

Some Basic Terms for Joint Accounts

If more than one person’s name appears in the title of an account without a fiduciary, beneficiary
or other designation, then the account is a joint account. All persons whose names appear on the
account are co-owners of the account, regardless of whose money is deposited in the account.

Each co-owner acts as the agent of each other co-owner. Each co-owner authorizes each other
co-owner to operate the account without the consent or approval of any other co-owner. We may
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act and rely on the instructions of one co-owner without liability to any other co-owner. So as
examples, one co-owner may without the consent or approval of the others:

® add additional persons as co-owners;

® deposit funds and withdraw or transfer part or all of the funds in the account;

endorse for deposit to the joint account on behalf of any other co-owner an item payable to
another co-owner;

instruct us to stop payment on a check or other item that another co-owner wrote on the
account;

obtain an ATM card or a debit card;

draw upon an overdraft or other line of credit connected to the account;

® obtain information about the account, including transactions conducted by other co-owners;
® pledge the account as security for any debts; and

® close the account.

Each co-owner is jointly and severally liable to us for all fees, charges and other amounts owed to
us on, and all costs, losses and liabilities related to, this Agreement or the account. Note that our
right of setoff described in the Right of Setoff section of this Agreement applies to joint accounts.

All joint accounts are presumed to be joint accounts with the right of survivorship, unless the
applicable state law does not permit this presumption or we have agreed with you in writing that
the account is owned in another capacity. Right of survivorship means that when a co-owner
dies, the funds In the account belongs to the surviving co-owner(s), subject to our right to charge
the account for any amount the deceased co-owner or a surviving co-owner owes us. The rights

of survivorship continue between surviving co-owners and we may pay the funds in the account

to any surviving co-owner. The applicable state law may impose requirements that must be met

to create a joint account with right of survivorship. You are solely responsible for meeting these
requirements.

Some Basic Terms for “Payable on Death” Accounts

For an individual or joint account, you may choose to make your account payable on your death to
one or more payable on death (“POD”) beneficiaries. You can make your account a POD account
by instructing us to list each POD beneficiary on the account and complying with the applicable
state law. The applicable state law usually imposes requirements that must be met to create a
POD account. As an example, you may have to include certain words or letters in the account title
to create a POD account, such as: “payable on death,” “POD,” “in trust for,” “ITF,” “as trustee
for,” “ATF,” “transfer on death,” “TOD,” or “Totten Trust.” You are solely responsible for meeting
these requirements. We may treat an account which names a POD beneficiary as a POD account.
However, if the applicable requirements are not met, we may treat your account as though there is
no POD beneficiary.

During your lifetime, a POD account belongs to you. You may close the account, remove or add
one or more POD beneficiaries, change the account type or ownership, and withdraw all or part of
the funds in the account. When the account owner or last co-owner dies, we may pay any funds
remaining in the account to the then surviving (if any) POD beneficiary(ies), subject to our right to
charge the account for any amount a deceased owner, co-owner or POD beneficiary owes us. We
may distribute the account balance, subject to any bank claims, to such beneficiaries payable to
one or all surviving beneficiaries jointly, or payable individually, in equal shares, to each surviving
beneficiary. A POD beneficiary does not acquire an interest in the account until after the death of
the account owner or the last co-owner. A POD beneficiary may acquire an interest in the account
at that time but only if the POD beneficiary is alive.
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Some Basic Terms for Business and Other Non-Personal Accounts
If the account owner is a corporation, unincorporated association, limited liability company, limited
liability partnership, fiduciary, partnership, sole proprietorship or other entity holding an account in
any capacity other than an individual capacity, each person signing the signature card or completing
other account opening requirements represents and agrees that they:
® are fully authorized to execute all documents or otherwise complete our requirements in
their stated capacity;
® have furnished all documents or other information necessary to demonstrate that authority;
and

® will furnish other documents and complete other requirements as we may request from
time to time.

We may refuse to recognize any resolution affecting the account that is not on our form or that
appears to us to be incomplete or improperly executed.

Transferring Ownership
Your account is for your use only. It is non-transferable and non-negotiable. Ownership of your
account is transferable only on our records with our consent.

® You may not grant, transfer or assign any of your rights to your account without our written
consent.

® Even if we consent, we may require that you close the account and that the new account
owner open a new account in their name.

®* We may refuse to acknowledge or accept your attempted pledge or assignment of your
account or any interest in it, including a notice of security interest.
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Checking and Savings Accounts

Types of Accounts
We offer several different types of checking and savings accounts for personal and business
customers.

* The Personal Schedule of Fees describes our personal accounts and lists applicable fees.

® The Business Schedule of Fees describes our business accounts (other than Commercial
accounts) and lists applicable fees. The Business Schedule of Fees does not apply to
Commercial accounts.

Eliglbillty for NOW Accounts

NOW accounts are commonly called interest checking accounts. Federal law provides that NOW
accounts may only be opened and used by the following customers:

® individuals (including sole proprietors),
® certain nonprofit organizations,
® federal, state or local govemmental entities, and

® fiduciaries (such as a bank trust department) where one or more individuals hold the entire
beneficial interest in the funds.
If we believe that you are not eligible to own a NOW account, we may either close the account or
convert it to another type of account. When we refer in this agreement to checking accounts, the
reference includes NOW accounts.

Demand Deposit Accounts
Demand deposit accounts are commonly called checking accounts. All types of customers can
open a demand deposit account. Most demand deposit accounts do not earn interest.

We do offer an interest bearing demand deposit account to business customers. Please ask us for
details.

When we refer in this agreement to checking accounts, the reference includes demand deposit
accounts.

How We Calculate Interest on Interest Bearing Checking and Savings
Accounts
If you have an interest bearing checking or savings account, then please note the following.

Your funds earn a variable rate. Your interest rate and annual percentage yield (“APY") may
change. At our discretion, we may change the interest rate for your account at any time
without notice or limit.

We compound and credit interest to your account monthly.

® We use the daily baance method to calculate the interest on your account. The daily rate is
1/365 — or in a leap year we may use 1/ 366 — of the interest rate.

For personal checking accounts and personal and business savings accounts, the daily
balance method applies a daily periodic rate to the collected balance in the account each
day.

For business checking accounts, the daily balance method applies a daily periodic rate to
the collected balance in the account each day (less an amount that we determine applies
for reserves applicable generally to transaction accounts under the rules of the Federal
Reserve).

Page 10
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® For Public Service Trust Accounts, the daily balance method applies a daily periodic rate
to the collected balance in the account each day (less an amount that we determine is
required to offset service charges).

® When you deposit a non-cash item (such as a check), interest begins to accrue on the non-
cash item no later than the business day on which we receive credit for the non-cash item.

Some checking and savings accounts do not earn interest. The checking and savings accounts that
earn interest are described in the Schedule of Fees as interest bearing accounts. Other checking
and savings accounts do not earn interest. We pay interest only in whole cents.

We set interest rates at our discretion. We may set the interest rate based on a specific account,
customer, customer relationship, or based on the location or channel through which we open the
account. This means that the interest rate and APY we offer on the same type of account may be
higher or lower based on these factors. For example, an account opened through our Online Banking
channel may earn a different rate (either higher or lower) than the same type of account opened in

a financial center or by mail.

We may also offer interest rate bonuses and other special promotions based on these factors.
Interest rate bonuses and other special promotional offers may not apply to all accounts,
customers, customer relationships, locations or methods of account opening.

When we consider your customer relationship with us, that may include whether you have other
accounts with us, your balances with us in your other accounts and how you use services that we
offer with accounts.

You may obtain current interest rates for your account by calling us at the number for customer
service on your statement or by asking a financial center associate.

Balance Tiers The daily interest rate we pay on some accounts depends on the tier into which
the balance in the account falls. A tier is a range of account balances. If you have one of these
accounts, your balance earns the interest rate and APY in effect that day for the balance tier
associated with your end-of-day balance. We may set the rate for each tier in any amount. The
interest rate for one tier may be the same rate, or a higher or lower rate, than the rate for a lower
tier. We may change the tiers that apply to an account at any time without notice. Different tiers
apply to different types of accounts.

Combined Balance Service

With some checking accounts you can designate your checking account as your primary checking
account and then link many of your other accounts to it for pricing. When you link another account
for pricing, you can use the balances in the other account to help you meet the combined balance
required to avoid the monthly maintenance fee on your primary checking account. The Schedule of
Fees lists the required combined balance for each checking account to which the service applies and
the types of accounts that can be linked for pricing.

You must tell us what other accounts you want us to link to your checking account for pricing. We do
not link your other accounts for pricing unless you tell us to do so. To determine what accounts are
linked for pricing, please call us.

When an existing account is closed and a new account is opened to replace the existing account, we
do not automatically link the new account to your checking account for pricing, even if the existing
account was linked. You must tell us to link the new account for pricing.

When we calculate a balance or combined balance, we may ignore accrued interest, funds subject

to a hold of any type, and each loan or line of credit that is in default. For each linked account, the
period of time that we use as the basis for calculating the balance, and the day that we use to
determine the balance, in the linked account may be different from the statement cycle for the primary
checking account.

You still need to meet the balance requirements, if applicable, in each linked account to avoid the
monthly maintenance fees on those accounts.

You understand that the statement for your primary checking account may include information

about each linked account, including the account name, number and balance. We may make this
information available to each owner and signer of any linked account. We may also send you a single
combined statement that reports activity for your checking account and each deposit account linked
to that account, instead of separate statements for each account. See Combined Statements in the
Statements and Notices section.

Limits on Linking Accounts

Some restrictions apply to what accounts can be linked to checking for pricing, including the
following. You may only link an account to one checking account at a time. At least one of the
owners of the linked account must also be an owner of the checking account. You may not link
personal and business accounts together. You may not link a loan or line of credit that is in
default.

We may in our discretion place other restrictions on what accounts can be linked.

Limits on Withdrawals and Transfers from Savings Accounts

This Agreement and federal law impose limits on the number of certain types of withdrawals and
transfers you can make each month from a savings account. Please note that these limits do not
apply to withdrawals and transfers you make at one of our financial centers, by mail or at an ATM.

You can make no more than a total of six transactions each monthly statement cycle (or each
month if you have a quarterly statement cycle) from among the following:
® Preauthorized transfers from your savings account (including transfers for overdraft
protection).
® Telephone transfers or other electronic transmissions from your savings account.
® Online Banking and Mobile Banking transfers or bill payment transfers from your savings
account.
® Transfers by check, draft or debit card, if allowed on your savings account.

We count a transaction on the date that we post it to your savings account. This date may be
different from the date you authorize, transfer or write the transaction, which means a transaction
made during one statement cycle may not be counted until a later statement cycle.

If you exceed the transaction limits on more than an occasional basis, we may revoke your
privileges on that account or we may convert your savings account to another type of account, such
as a checking account. Your funds may no longer earn interest after we convert your account.

When you use our Online Banking bill payment service, we recommend that you do not use a
savings account as your bill payment account because of these limits on transfers.

Note: Even if you make no more than 6 transactions, a fee may still apply to some withdrawals or
transfers. Please see the Schedule of Fees for your account.
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Time Deposit or CD Account

When you open a time deposit account, you agree to leave your funds in the account until the maturity
date of the account. We often refer to a time deposit account as a “CD” or a “Certificate of Deposit”,
even though we do not issue a “certificate”.

This Agreement applies to CDs you open under your Individual Retirement Account (IRA) or
Coverdell Education Savings Account (CESA) plans. Please see the Traditional/Roth Individual
Retirement Custodial Accounts and Disclosure Statements and the Coverdell Education Savings
Custodial Account and Disclosure Statement for additional terms of these plans.

A time deposit account is neither transferable nor negotiable.

Types of CDs
We offer several different types of CDs for personal and business customers.
The Personal Schedule of Fees describes our personal CDs.

The Business Schedule of Fees describes our business CDs.

How we Calculate Interest on CDs
Your funds earn interest during the term of the time deposit account. We calculate interest as
follows:

* Time deposits earn interest at a fixed rate except for Opt-Up® CDs and Variable Rate IRAs.

Fixed rate means that the interest rate that we apply to your account on the day we open it
will not change for the term of the account.

For an Opt-Up CD, your interest rate and annual percentage yield may change. The interest
rate that we apply to it on the day that we open your Opt-Up CD remains fixed throughout
the term of your Opt-Up CD unless you exercise your one time option to reset the interest
rate. This reset option is described in the Schedule of Fees.

For a Variable Rate IRA, your funds earn a variable rate. Your interest rate and annual
percentage yield may change. At our discretion, we may change the interest rate for your
account at any time without notice or limit.

For terms of 27 days or less, we credit interest to your account at maturity. For terms of
28 days or more, we compound interest monthly and we credit interest to your account
monthly and at maturity or disburse it to you according to the interest disbursement option
you select.

We use the daily balance method to calculate the interest on your account. This method
applies a daily periodic rate to the ledger balance that we determine is in the account each
day. The daily rate is 1/365 — or in a leap year we may use 1/366 — of the interest rate.

cash item on the business day the deposit is received. Deposits you give us on a weekend
or bank holiday are treated as received the next business day.

The annual percentage yield for your account assumes that interest will remain on deposit
until maturity. A withdrawal will reduce earnings.

We generally set interest rates for new time deposit accounts based on the type of CD, the
amount you deposit, and the term you select. We set interest rates at our discretion. Rates for
new accounts may change daily. We pay interest only in whole cents.

We may also set interest rates based on a specific account, customer, customer relationship
or based on the location or channel through which we open the account. This means that the
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interest rate and APY we offer on the same type of CD may be higher or lower based on these
factors. For example, a CD opened through our Online Banking channel, may earn a different rate
(either higher or lower) than the same type of CD opened in a financial center or by mail. We may
also offer interest rate bonuses and other special promotions based on these factors. Interest rate
bonuses and other special promotional offers may not apply to all accounts, customers, customer
relationships, locations or methods of account opening.

When we consider your customer relationship with us, that may include whether you have other
accounts with us, your balances with us in your other accounts and how you use services that we
offer with accounts.

You may obtain current rates by calling us at the number for customer service on your statement
or by asking a financial center associate.

Disbursing Interest
You may choose to have us credit your interest to your account. With this option, we reinvest the
interest in your account monthly and at maturity.

Alternatively, you may have us regularly disburse the interest from your account by having us credit
the interest to a Bank of America checking or savings account or by having us mail a check for the
interest.

Depending on the term of your account, disbursement options include monthly, quarterly, semi-
annually, annually on the anniversary date, and at maturity.

CDs That Automatically Renew

Unless your account information states that your time deposit does not automatically renew, we
automatically renew your account by reinvesting your funds. For business CDs, you must notify us
of any change in controlling manager and/or equity ownership of your business. We reinvest both
principal and interest, unless you elected to have your interest disbursed. (See Disbursing Interest
in this chapter.)

When we automatically renew your CD, the term for the reinvested CD is the same length as the
previous term of your account unless we notify you that we are changing the term of the CD. For
time deposits with a fixed interest rate, the interest rate and APY for any renewal term is based
on the rate we offer on the first day of the new term for the type of CD, amount and term of the
reinvested deposit. Unless specifically stated otherwise, any bonus or special promotion we are
offering will not apply to automatically renewing accounts.

f at any maturity date we no longer offer time deposit accounts of the same term and type, we
may reinvest your funds in a time deposit that we believe offers similar features.

CDs That Do Not Automatically Renew

Some time deposit accounts do not automatically renew. If your account information states that
your time deposit does not automatically renew, then your account does not earn interest after its
maturity date.

Grace Period
The grace period begins on the first day after the maturity date. The grace period is one calendar
day for terms of seven through 27 days and seven calendar days for terms of 28 days or more.
You may make a deposit or withdrawal, or change the length of the term, once during the grace
period and, if you take one of these actions, the grace period ends on that day. If the last day of
the grace period is a non-business day (a weekend or bank holiday), then the grace period ends on
the last business day before that non-business day. We may pay interest during the grace period
based on the rate we offer on the first day of the new term for the type of CD, amount, and term of
the deposit. Page 14
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Deposits to a CD

You may make an addtional deposit to your account during its grace period. Otherwise, for all CDs
except Variable Rate IRAs you may not make deposits during the term of the CD.

You may not make a deposit to a time deposit account by wire or automated clearinghouse (ACH)
transfer.

Early Withdrawals

You have contracted to keep your funds on deposit for the stated term. You may not withdraw all
or part of a time deposit account except as provided in this Agreement.

At our discretion, we may allow you to withdraw all or part of your funds at times other than the
grace period. We generally withdraw interest before principal. Each time we permit you to make an
early withdrawal of principal, we may charge you an early withdrawal penalty. If your account has
not earned enough interest to cover an early withdrawal penalty, we deduct any interest first and
take the remainder of the penalty from your principal.

We calculate all early withdrawal penalties on the principal amount withdrawn at the interest rate in
effect on the account on the withdrawal date. The early withdrawal penalty is:
® For CDs with terms of less than 90 days, the greater of all interest earned on the amount
withdrawn or an amount equal to seven days interest on the amount withdrawn;
® For CDs with terms of 90 days up to 12 months, the penalty is an amount equal to 90
days interest on the amount withdrawn;
® For CDs with terms of 12 months up to 60 months, the penalty is an amount equal to 180
days interest on the amount withdrawn; and
® For CDs with terms of 60 months or longer, the penalty is an amount equal to 365 days
interest on the amount withdrawn.
Please note that the term of a CD is the specified period of time you agreed to leave your funds on
deposit - not the time remaining until maturity of your CD.
We add to the early withdrawal penalty the amount of any cash bonuses we paid you when you
opened or reinvested the account.
If we are required to pay an amount from your CD (e.g. levy or garnishment), we may charge you an
early withdrawal penalty, calculated on the amount withdrawn from the CD.
An early withdrawal from an IRA may also be subject to additional federal tax (and possibly
additional state and local taxes) if you are under age 59 1/2.

Closing or Redeeming a CD
We may close or redeem an automatically renewable account at the end of the term. You may close
or redeem your account during its grace period.
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Information About Fees and
Charging Your Account

Fees

You agree to pay for our senices in accordance with the fees that apply to your account and your
deposit relationship with us.

Account Fees Your account is subject to the fees described in the Schedule of Fees that applies to
your account.

® The Personal Schedule of Fees lists account fees that apply to our personal deposit
accounts.

® The Business Schedule of Fees lists account fees that apply to our business deposit
accounts except for Commercial accounts (the Business Schedule of Fees does not apply to
Commercial accounts).

® The schedule that applies to your account is part of the binding contract between you and
us.

The fees for many of our products and services may vary from state to state or between regions
within a state. We charge account fees to you based on the state or region in which the financial
center where we maintain your account is located. Account fees are not based on your state of
residence or the state where you use or purchase the service. Your account fees and terms may
differ from those of other customers with the same type of account, based on our assessment of
your overall relationship with us.

Fees for Other Services In addition to checking, savings and CD accounts we also offer many
other senices, such as wire transfers, cashier’s checks and bond redemption. You can get current
information about these services and the fees that apply to them at a financial center or by calling
us at the customer service number shown on your account statement. We may occasionally list
fees for some of these sewices in the Schedule of Fees. Fees for these services may vary from
state to state. The fees you pay for these services are those charged by us in the state where we
sell you the service. We may change these fees at any time without notice.

How We Set Fees We set our fees based on many factors, including the value we offer, our
competitive position, deterrence of misuse of an account by our customers, consideration of profit
and the safety and soundness of the Bank. We may also consider costs in setting fees, but we
do not set our fees based only or primarily on the direct or overall costs and expenses associated
with providing the particular account or service involved.

Calculating Balances When we calculate an account balance or combined balance to determine
whether a fee applies to your account, we may use the balance that we determine is in each
account. We may ignore accrued interest and funds subject to a hold of any type. For a balance
in an account linked to a checking account, the period of time that we use as the basis for
calculating the balance, and the day that we use to determine the balance, in the linked account
may be different from the statement cycle for the primary checking account. ff a loan or line of
credit is linked, we may ignore each loan or line of credit that we determine is in default.

Charging an Account

We may deduct fees, overdrafts and other amounts you owe us under this Agreement from your
accounts with us or our affiliates, except that this provision does not apply to any consumer credit
covered by the federal Truth in Lending law. We may make these deductions at any time without
prior notice to you or request from you. If there are not enough funds in your account to cover the
amounts you owe us, we may overdraw your account, without being liable to you. You agree to pay

immediately all fees, overdrafts and other amounts you owe us.
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We may use deposits you or others make to your account (including deposits of payroll and
government benefits) to pay fees, overdrafts and other amounts you owe us.

Some government payments (such as Social Security, Supplemental Security Income, Veterans

and other federal or state benefits) may be protected from attachment, levy, garnishment or other
legal process under federal or state law. If such protections would otherwise apply to deductions
we make for amounts you owe us, to the extent that you may do so by contract, you waive these
protections and agree that we may use these funds to pay fees, overdrafts and other amounts you
owe us under this Agreement.

Please see the Right to Setoff section of the Agreement for more information.

Insufficient Funds -
Overdrafts and Returned Items

You can avoid fees for overdrafts and declined or returned items by making sure that your account
always contains sufficient available funds to cover all of your transactions. We offer services that
you can use to help you manage your account and help you avoid overdrafts, such as our Online
Banking service and Online Alerts. Please see How to Get Started section in the Introduction.

We recommend that you enroll in one of the optional Overdraft Protection plans described below.
These plans can help you avoid overdrafts and declined or returned items. While fees apply when
you use an Overdraft Protection plan, the fees under the plan may be less expensive than the fees
for overdrafts and declined or returned items.

Overdrafts and Declined or Returned Items

When we determine that you do not have enough available funds in your account to cover a check
or other item, then we consider the check or other item an insufficient funds item. If you have
enrolled in one of the optional Overdraft Protection plans and have enough available funds in the
linked account under the Overdraft Protection plan, we transfer funds to cover the item. Otherwise,
without notice to you, we either authorize or pay the insufficient funds item and overdraw your
account (an overdraft item) or we decline or return the insufficient funds item without payment (a
returned item).

We pay overdrafts at our discretion, which means we do not guarantee that we will always, or
ever, authorize and pay them. If we overdraw your account to pay items on one or more occasions,
we are not obligated to continue paying future insufficient funds items. We may pay all, some, or
none of your overdrafts, without notice to you. If we do not authorize and pay an overdraft, then we
decline or return the transaction unpaid.

The Schedule of Fees for your account explains when we charge you fees for overdrafts and for
declined or returned items and the dollar amount of the fees. Please review the Schedule of Fees
for your account carefully.

If we overdraw your account, you agree to repay us immediately, without notice or demand from us.
We ordinarily use deposits you or others make to your account to pay overdrafts, fees and other
amounts you owe us.

Impact of Holds

Sometimes funds in your account are not available to cover your checks and other items. When we
determine that funds in your account are subject to a hold, dispute, or legal process, then these
funds are not available to cover your checks and other items. We usually make this determination
once at the end of the day when we process items. As examples of holds, holds include deposit
holds, holds related to cash withdrawals, and authorization holds we place on the account for debit
card transactions.
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Debit card transactions and related authorization holds may impact your available balance. It
is important to know that your available funds may change between the time you authorize a
transaction and when the transaction is paid. When you use your debit card you authorize the
merchant with whom you use your card or to whom you previously provided your information

to ask Bank of America to approve the transaction you want to make. At this time, in order for
the transaction to go through, we must promise the merchant to pay for the purchase upon the
merchant’s request.

A hold immediately reduces the amount of available funds in your account by the amount of the
authorization request. If, while the hold is in place, you do not have enough available funds in
your account to cover other transactions you may have conducted (such as a check you previously
wrote), those items may overdraw your account or be returned unpaid. This may result in an
overdraft fee on the debit card transaction if this happens. In most cases, the hold expires when
the transaction is paid.

The amount being held is not applied to the debit card transaction or to any specific transaction. If
the hold expires and the transaction has not been paid, the amount being held is returned to your

available funds. After the hold expires, we determine whether you have sufficient funds available to
pay the debit card transaction. If you do not have sufficient funds, the debit transaction will cause

you to overdraw and, if it is a recurring transaction, may incur an overdraft fee. This can occur even
if your account did have sufficient available funds when the merchant requested authorization.

Your debit card transaction is paid when the merchant presents it to Bank of America for payment
— that is, when the merchant asks us to transfer the funds from your account to the merchant.

It is important to note that authorization and payment of debit card transactions do not occur
simultaneously — there can be days between.

If other account activity has caused the funds available in your account to drop below zero before
the debit card transaction is paid, you may no longer have sufficient funds to pay the merchant.
If that occurs the debit card transaction will overdraw your account because we must honor our
promise to pay the merchant. You may incur an overdraft fee when this happens.

Here is an example of how that may happen: On Monday we authorize a debit card transaction
because you have enough available funds at the time. A hold is then placed on your funds
until the merchant presents the transaction for payment. On Tuesday we process and post
another transaction (such as a check you wrote) that reduces your available funds below zero.
If the merchant presents the original debit card transaction for payment on Wednesday, and
your available funds are now below the amount needed to pay the transaction, the debit card
transaction will overdraw your account and you may incur an overdraft fee.

We may also treat as an insufficient funds item each fee that creates an overdraft and each
deposited item returned to us unpaid that creates an overdraft.

For some business accounts, when your account is overdrawn, we also charge you interest on the
overdraft amount. Please see the Schedule of Fees for your account.

What are “items”? Items include all orders and instructions for the payment, transfer, or withdrawal
of funds from your account. As examples, item includes a check, draft, image, substitute check,
everyday non-recurring debit card transaction, recurring debit card transaction, ACH transaction,
ATM transaction, preauthorized payment, automatic transfer, telephone-initiated transfer, Online
Banking transfer or bill payment instruction, withdrawal slip, and in-person payment, transfer or
withdrawal instruction. For more examples, please review the definition of items in the Explanation
of Some Terms section.

What are everyday non-recurring debit card transactions and what are recurring debit card
transactions? Everyday non-recurring debit card transactions are usually purchases made with your
debit card or debit card number on a one-time or day-to-day basis. As examples, you use your debit
card for purchases of groceries, gas, or coffee in the morning. Recurring debit card transactions
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are usually transactions that you set up to occur automatically, such as automatic bill payments.
As examples, you give merchants your debit card number to use for rent, mortgage, car, or utility
payments. We rely on the merchant that processes the transaction to determine if itis a recurring
transaction or an everyday non-recurring transaction.

Personal Accounts - Overdraft Practices and Settings
We automatically apply our standard overdraft practices to personal accounts. We refer to this as
our Standard Overdraft Setting. We also offer an optional Decline All Overdraft Setting.

With our Standard Overdraft Setting, we do not authorize overdrafts for everyday non+ecurring debit
card transactions and ATM transactions. This means that we decline everyday non-recurring debit
card transactions and ATM transactions when we determine that at the time of the transaction
you may not have enough available funds in your account (or in any applicable Overdraft
Protection plan) to cover the transaction. There is an exception for some ATM withdrawals. We
may occasionally give you the opportunity at our ATMs to agree to our overdraft practices for a
specific ATM withdrawal and, if you agree, we authorize and pay that ATM withdrawal. Please note
that overdraft fees can apply to these withdrawals. We tell you at our ATM when this is available.
With this overdraft setting, we may authorize and pay overdrafts for other types of transactions.
Other types of transactions include checks and other transactions made using your checking
account number, recurring debit card transactions, ACH transactions, preauthorized payments, and
automatic and online bill payments. For more examples of other transactions, please review the
definition of items.

Optional Decline All Overdraft Setting. This is an optional overdraft setting that you can ask us to
apply to your account. With the Decline All Overdraft Setting we decline everyday non-recurring debit
card transactions and ATM transactions when we determine that at the time of the transaction
you may not have enough available funds in your account (or in any applicable Overdraft Protection
plan) to cover the transaction. In addition we do not authorize or pay any transaction, including
recurring debit card transactions, checks and ACH transactions unless we determine that at the
time of the transaction you appear to have enough available funds in your account (or in any
applicable Overdraft Protection plan) to cover the transaction. This means that if you ask us to
apply the Decline All Overdraft Setting to your account, you are telling us to decline or return
these transactions unpaid. Please note that returned item fees can apply to declined or returned
transactions. You may also incur fees from third parties when these transactions are declined or
returned.

We may also apply the Decline All Overdraft Setting to accounts at our discretion and to accounts
with excessive overdrafts.

With either overdraft setting, your account might still become overdrawn. Please see the Impact of
Holds section for an example of how this could occur.

With either overdraft setting, you may still incur fees for overdrafts and declined or returned items.
Please review the Schedule of Fees for your account carefully.

Business Accounts - Overdraft Practices and Settings

We automatically apply our standard business overdraft setting to business accounts. With our
standard business overdraft setting, we may occasionally authorize and pay overdrafts for all types
of transactions. For some business accounts, we offer an optional Decline All Overdraft Setting
that you can ask us to apply to your account. With the Decline All Overdraft Setting, we decline
everyday non-recurring debit card transactions and ATM transactions when we determine that at
the time of the transaction you may not have enough available funds in your account (or in any
applicable Overdraft Protection plan) to cover the transaction. In addition we do not authorize or
pay any transaction, including recurring debit card transactions, checks and ACH transactions,
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unless we determine that at the time the transaction is presented to us you appear to have
enough available funds in your account (or in any applicable Overdraft Protection plan) to cover
the transaction. This means that if you ask us to apply the Decline All Overdraft Setting to your
account, you are telling us to decline or return these transactions unpaid. Please note that
returned item fees can apply to declined or returned transactions. You may also incur fees from
third parties when these transactions are declined or returned.

We may also apply the Decline All Overdraft Setting to accounts at our discretion and to accounts
with excessive overdrafts.

With either overdraft setting, your account might still become overdrawn. Please see the Impact of
Holds section for an example of how this could occur.

With either overdraft setting, you may still incur overdrafts and fees for overdrafts and declined or
returned items. Please review the Business Schedule of Fees for your account carefully.

Posting Orders

We determine the order in which we process and post deposits and other credits and checks and
other items to your account. We may pay or authorize some items, and decline or return others,
in any order we deem appropriate. When you do not have enough available funds to cover all of
the items presented that day, some processing and posting orders can result in more insufficient
funds items and more overdraft and retumed item fees than other orders. We may choose our
processing and posting orders regardless of whether additional fees result.

Please see the Processing and Posting Orders section for more information.

Occurrences

An “occurrence” is a day during which your account has at least one overdraft item or returned
item. If we transfer your account to another financial center or convert it to a different type of
account, you record of overdraft items and returned items continues to apply.

Overdraft Protection Plans

We recommend that you enroll in one of the optional Overdraft Protection plans described below
to help protect your account from overdrafts and declined or returned items. You can enroll most
checking accounts and money market savings accounts in these plans. Please ask us whether
your account is eligible. The fees under these plans may be less expensive than the fees for
overdrafts and returned items.

The Schedule of Fees for your account explains the fees and other charges that apply to Overdraft
Protection plans. Please review the Schedule of Fees for your account carefully.

Please note the following. Some of these Overdraft Protection plans are not available in all states.
If the account you link for overdraft protection is opened in a different state than your primary
checking account, there may be limitations on the ability to transfer funds the same day. Only
one plan can be linked to an account at a time. Some accounts are not eligible for these plans.
Under some plans we make transfers in a minimum amount so we might not make a transfer if
you do not have at least the minimum transfer amount available under the plan. To have overdraft
protection, at least one of the owner(s) of the account must be an owner of the other account.
Certain other restrictions apply.

Overdraft Protection from Another Deposit Account This plan links your account to another
Bank of America deposit account for overdraft protection. The other deposit account can be a
second checking account or a savings account.

When you do not have enough available funds in your account to cover an item, we may
automatically transfer funds from the available balance in your other deposit account to your
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account. We generally charge an overdraft protection transfer fee for each transfer. Funds you
deposit into your other deposit account may not be available immediately for overdraft protection
transters. If you use your savings account for this service, each transfer counts as one of the
six limited transactions you are allowed each month from your savings account. We cancel this
Overdraft Protection plan if your account or the other deposit account is closed.

Please see the Schedule of Fees for your account for more information about overdraft protection
from another deposit account.

Overdraft Protectlon from Your Credit Card This plan links an eligible Bank of America credit card
to your account for overdraft protection.

When you do not have enough available funds in your account to cover an item, we may
automatically advance available funds from your linked credit card account and transfer the funds
to your account. An advance is made under, and is subject to, the terms and conditions described
in the applicable credit card agreement. We ordinarily do not make an advance if you are in default
under your credit card agreement or if the advance would cause you to exceed the amount of credit
available for that type of transaction. As examples, we may decide not to advance funds from your
credit card account if you fail to make a credit card payment by its due date or if you exceed any
credit card limit on your credit card account. The funds advanced are subject to fees and finance
charges under your credit card agreement. For some business accounts, we may also charge an
additional overdraft protection transfer fee to your account for each transfer.

Please see your credit card agreement for more information about overdraft protection from your
credit card account.

Overdraft Protectlon from Your Line of Credit This plan links an eligible Bank of America line of
credit to your account for overdraft protection.

When you do not have enough available funds in your account to cover a check or other item. we
may automatically advance funds from your linked line of credit and transfer the funds to your
account. The advance is made under, and is subject to, the terms and conditions described in the
line of credit agreement. We ordinarily make the advance as long as you are not in default under
the line of credit agreement and as long as the advance does not cause you to exceed the amount
of your available credit on your line of credit. The funds advanced are subject to fees and finance
charges under the line of credit agreement. We may also charge an additional overdraft protection
wransfer fee to your account for each transfer.

Please see your line of credit agreement for more information about overdraft protection from your
line of credit.
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Processing and Posting Orders

Processing Transactions and Posting Orders

Posting transactions to your account impacts your account balance. Posting a credit increases
your balance. Posting a debit or hold reduces your balance. Credits include teller deposits,
direct deposits and credits we make. Holds include deposit holds, debit card authorizations, and
holds related to cash withdrawals and electronic transfers. Debits include withdrawals, transfers,
payments, checks, one-time and recurring debit card transactions, and fees.

We use automated systems to process transactions and then to post transactions to accounts.
When we process multiple transactions for your account on the same day, you agree that we
may in our discretion determine our posting orders for the transactions and that we may credit,
authorize, accept, pay, decline or return credits, debits and holds in any order at our option.

Posting Orders

This section summarizes how we generally post some common transactions to your account.

We group the different types of transactions into categories. We use severai different categories for
holds, credits, and debits. Most categories include more than one transaction type.

After the end of the business day, our automated systems assign each transaction received for
that day to a category. We generally post all transactions within a category, using the posting

order or orders that apply to that category, before we post any transactions assigned to the next
category.

We start with the balance in your account at the beginning of the business day, subtract holds from
your balance, and make any adjustments from prior days. Next, we generally add credits to your
balance and then subtract debits from your balance. Some, but not all, of our categories are shown
below. For each debit category shown below, we list some common types of debits that we assign
to the category and summarize how we generally post them within the category.

* We add deposits and other credits to your balance.

* Then, we subtract from your balance in date and time order the types of debits listed in
this paragraph, when our systems receive date and time information. If our systems do not
receive date and time information, then we subtract the remaining debits in this category
from your balance in order from the highest to lowest dollar amount.

Common debits in this category include:
- one-time and recurring debit card transactions;
- withdrawals made at our tellers and ATMs;

- one-time transfers made at ATMs, through our tellers, by telephone, and through Online
Banking and Mobile Banking;

- checks you wrote that are cashed at our tellers; and
- wire transfers.

* Then, for other checks you wrote, we subtract from your balance checks with check
numbers sequentially in check number order when our systems can read the check number.
Next, checks without a check number that our systems can read are subtracted in order
from highest to lowest dollar amount.

As an example, on the same business day we receive five checks that you wrote and were
not cashed at a teller. Our systems can read three of the check numbers, which are #105,
#112, and #115. The other two checks do not have check numbers that our systems can
read. We subtract check #105 first, then #112, and then #115. Then, we subtract the two

remaining checks in order from the highest to lowest dollar amount.
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* Then, we subtract from your balance many other types of electronic debits in order from the
highest to lowest dollar amount. These debits include: scheduled transfers, preauthorized
or automatic payments that use your deposit account number (generally referred to as
automated clearing house (ACH) debits), and Online Banking and Mobile Banking bill
payments.

® Then, we subtract from your balance most fees (such as monthly maintenance fees,
overdraft item fees, returned item fees, and ATM fees) in order from highest to lowest
dollar amount. Some fees may show as “processing” until the next day.

Changing Posting Orders
You agree that we may determine in our discretion the orders in which we post transactions to your
account.

You agree that we may determine in our discretion the categories, the transactions within a
category, the order among categories, and the posting orders within a category. We sometimes add
or delete categories, change posting orders within categories and move transaction types among
categories. You agree that we may in our discretion make these changes at any time without notice
to you.

Posting Orders Determined at End of Day

We receive credits, debits and holds throughout the day. Regardless of when during the day we
receive transactions for your account, you agree that we may treat them as if we received all
transactions at the same time at the end of the business day.

During the day, we show some transactions as processing. As an example, we show some
transactions as processing on the Account Details screen in Online Banking. Please note

that transactions shown as processing have not been posted yet. The posting order for these
transactions is determined at the end of the day, with the other transactions we receive for that
day.

You should note that often we do not receive debits on the same day that you conduct them. As
an example, when you use your debit card to pay for a purchase a a merchant and sign for the
transaction, we usually receive an authorization request from the merchant the same day, but we
might not receive the final debit card transaction for payment and posting until several days later.

We generally post credits and debits to your account, and report them on you statement, in a
different order than the order in which you conduct them or we receive them.

Overdraft Fees

We generally determine at the time we post a debit to your account whether it creates an overdraft
and whether an overdraft or returned item fee applies. You should note that sometimes we
authorize a transaction at a time when you have enough available funds to cover it, but because
other transactions post before it and reduce your balance, the transaction creates an overdraft
when we post it to your account. You can avoid fees for overdrafts and returned items by making
sure that your account always contains enough available funds to cover all of your transactions.
When your account balance includes some funds that are subject to a hold, dispute or legal
process, you should note that those funds are not available to cover your transactions.

We offer services to help you manage and keep track of your finances, such as Online Banking and
Online Alerts. Please see “How to Get Started” at the beginning of this agreement.

Our posting orders can impact the number of overdraft fees we charge you when you do not have
enough available funds to cover all of your transactions. When several debits arrive the same
business day for payment from your account and you do not have enough available funds in your
account to cover all of the debits we receive for that day, you understand that some posting orders
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can result in more overdrafts, and more fees for overdraft items and returned items, than if we had
used other posting orders. You agree that we may in our discretion choose our posting orders, and
also change them from time to time, regardess of whether additional fees may result.

When your account balance includes some funds that are not available at the time that we post
a debit, and you do not have enough available funds in your account to cover the debit, the debit
results in an overdraft and we generally charge you an overdraft item fee or returned item fee

for the debit. You should note that we do not show holds, or distinguish between available and
unavailable funds in your account balance, on your statement so when you review your statement
later, it might appear that you had enough available funds in your account to cover a debit for
which we charged you a fee.

Certain Transactions Made After Business Day Ends

During processing, we generally include in your account balance some transactions that you make
after the business day cut-off, but before the end of the calendar day. These transactions are
described below. This can impact fees that apply to your account. The credits can help you avoid
overdrafts, returned items, and related fees. However, the debits can cause you to incur overdrafts,
returned items, and related fees. You should note that we show these transactions on your
statement as posting to your account on our next business day.

Credits. We generally add to your account balance the following credits, when the transaction
occurs after the cutoff time for the business day, but during the same calendar day:

® Cash deposited at one of our ATMs or financial centers, and

* Transfers to your account from another deposit account with us made at one of our ATMs
or financial centers, through Online Banking, Mobile Banking, or by calling customer
service.

Debits. We generally subtract from your account balance the following debits, when the transaction
occurs after the cutoff time for the business day, but during the same calendar day:

® Cash withdrawals made at one of our ATMs or financial centers, and

* Transfers from your account made a one of our ATMs or financial centers, through Online
Banking, Mobile Banking, or by calling customer service.
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Processing Deposits and Cashed Items

We may forward deposits, cashed items and other transaction requests for an account to one of
our processing centers. We may use the date that our processing center receives the transaction
as the effective date of the transaction.

Cashing Items or Accepting ltems for Deposit

We may accept, accept for collection only, refuse, or return all or part of any deposit. If we accept
checks or other items for deposit to your account or cash them, you are responsible for the checks
and other items if there is a subsequent problem with them.

If we cash a check or other item for you or credit it to your account and it is not paid for
any reason, we may charge your account for the amount of the check or other item, even if
this causes your account to become overdrawn.

® We may accept a check or other item for deposit to your account from anyone. We do not
have to question the authority of the person making the deposit.

If your account is overdrawn, we may use the deposit to pay the overdraft and any fees you
owe us.

We may adjust your account for any deposit errors, even if you have already withdrawn all
or part of the deposit, though we reserve the right not to do so in every case.

We may refuse to accept for deposit to your account items payable to another person.

In receiving checks or other items for deposit or collection, we act only as your collecting
agent and assume no responsibility beyond the exercise of ordinary care. We are not
responsible for errors and delays made by others in the collection process.

We may assess a charge for processing cash in a deposit.

ff you give us cash that we later determine to be counterfeit, we may charge your account
for the amount we determine to be counterfeit.

You will not knowingly deposit items into your account that do not have either a true
original signature of the person on whose account it is drawn or an authorized mechanical
reproduction of that person’s signature.

® We may require ID or impose other conditions before accepting a deposit.

An electronically created item (ECI) is an electronic image that has all the attributes of an
electronic check but is not originally derived from a paper check. You agree not to deposit
an ECI. You warrant that any item you deposit-including by means of mobile banking-

has been created from a paper check, was authorized by the account holder, and will

not be presented more than once. If you deposit or create for deposit an ECI, you agree

to indemnify the Bank for any liability or loss resulting from a breach of any of these
warranties and to fully reimburse the Bank for all losses incurred, including any loss due to
the item not being derived from paper.

Deposit Slips You should always use our personalized deposit slips with your preprinted name and
account number. If you use a blank deposit slip from one of our financial centers, rather than your
personalized deposit slip, we are not liable to you for errors that may result from your or our hand
encoding the account information.

Checks, Cashler's Checks, and Simllar Items We cannot generally verify that checks, money
orders, cashier's checks or similar items are authentic and valid at the time you ask us to cash
them or accept them for deposit. If we cash, or accept for deposit, a check, money order, cashier’'s
check or similar item and we later learn that the item is fraudulent, counterfeit or invalid for some

Page 25
11/2018

Ex.
17

Filed 03/25/20 PagelD.1424 Page 17 of 40

other reason, we may charge your account for the amount of the item. This may occur even if we
previously made the funds available to you, or this causes your account to become overdrawn.

Forelgn Items You should be especially cautious about accepting items drawn on banks located
outside of the United States. See Foreign Items and Foreign Currency.

Checks Lost in the Collection Process

When we cash a check for you or accept a check for deposit to your account, we are acting as
your agent in collecting the check. We are not responsible if the check is lost or delayed in the
collection process. We may charge your account for the amount of the check, even if this causes
your account to become overdrawn, if a check is lost during the collection process or if the
financial institution on which the check is drawn gives us a photocopy of the check or a debit slip
representing the check.

A check that was lost may not be returned to us for some time. Despite any delay, we may charge
your account when we receive either the returned check, a copy of the check, or a notice of return.

Collection Items

We may accept certain items — such as certain securities and checks payable in foreign
currencies or at foreign locations — on a collection basis only. We route and process collection
items separately. We normally credit your account for collection items only after we receive
payment for them. But if we do credit your account and then do not receive payment, we may debit
your account for the amount of the item, even if this causes your account to become overdrawn.

We charge fees for processing collection items. Financial institutions in the collection process and
the financial institution on which the collection item is drawn may also charge fees. If a financial
institution requires payment of a fee before that institution will process the collection item, we may
pay the fee and charge your account. A financial institution may subtract its fee from the amount of
the payment we receive. You have to pay these fees even if the collection item is returned unpaid.

For our current collection fees, call us at the number for customer service shown on your
statement, or ask a financial center associate.

Demand Drafts and Remotely Created Checks

If you deposit a demand draft or remotely created check (an unsigned draft or a preauthorized
draft) into your account, you warrant and guarantee that the draft or remotely created check is
authorized according to the terms on its face by the person identified as drawer. You agree to
indemnify us from all loss, expense and liability related to a claim that such draft or check was not
authorized by the persons on whose accounts it was drawn.

Deposit Preparation and Acceptance
Please note that we may refuse to accept deposits to business accounts by mail.

When you make deposits through our financial centers, including lobby boxes, ATMs, night
depositories and other automated depositories, or by mail, we may use the method of delivery to
our branch or processing center to determine when we accept the deposit, when you receive credit
for the deposit, and whether deposit fees apply.

If we credit your account for a deposit and provide you with a receipt, we may use the amount
shown on the deposit slip or otherwise specified by you. The amount of the credit is subject to
subsequent verification by us and, after review, we may adjust your account for any errors, though
we reserve the right not to do so in every case.

Any of our employees or authorized agents may open and count any deposit that a teller did not
count in front of you, including coin deposits, cash deposits, and each deposit made through the
mail, a lobby box, a night depository, or other automated depository. You agree not to dispute that
employee or agent’s determination of the amount you delivered. The funds will be accepted for
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deposit after the counting has been completed and we have verified the amount, if we opt to do
so. The funds will be made available to you in accordance with our funds availability schedule at
that time.

If you make your deposit through a mechanical or automated depository such as an ATM or night
depository, you agree to exercise due care in opening, closing and properly securing the depository.

If your deposit includes items that we do not accept for deposit, we may hold those items until
claimed by you.

Deposit Error Correction

When we accept your deposits, we may provisionally credit your account for the amount declared
on the deposit slip. You must ensure that the amount declared on the deposit slip is correct even
if you did not prepare the deposit slip. If later we determine that the amounts declared on the
deposit slip are incorrect, we may adjust (debit or credit) your account, though we reserve the right
not to do so if the error in completing the deposit slip was apparently inadvertent and is less than
our standard adjustment amount. in that case, we may not adjust the deposit unless you notify
us of the error within one year of the date of your periodic statement that shows the deposit.
After this notice period has passed without your bringing an error to our attention, the deposit
amount indicated on the statement will be considered finaly settled. That is, if the actual amount
deposited was less than the amount declared on the deposit slip, the difference will become your
property and if the actual amount deposited was more than the amount declared on the deposit
slip, the difference will become our property. We may change our standard adjustment amount
from time to time without notice to you.

Encoding Deposits

If you are a business client, you may ask us for permission to encode the MICR (Magnetic Ink
Character Recognition) line of an item you deposit with us. If we permit this, you agree to follow
the instructions we give you for preparing and encoding your deposits. If you make an encoding
mistake that results in costs, losses or damages to us, you agree to reimburse us for our costs,
losses and damages, including attorneys’ fees. We may charge them to your account. We are not
liable for any claims, costs, losses, or damages you may incur when you encode your own items.

If our equipment is unable to read what we consider a significant number of your encoded items,
we may refuse to accept some or all of your items and we may charge you fees for each item we
do accept.

You must provide us with a replacement or a copy of each original check if the deposit is lost or
destroyed. We are not liable to you if you are unable to do so.

Endorsing Checks

We may endorse and/or collect items deposited to your account without your endorsement but
may, at our option, require your personal endorsement prior to accepting an item for deposit. If
you deposit items which bear the endorsement of more than one person or of persons who are
not signers on the account, we may refuse the item or may require you to have their endorsement
guaranteed before we accept an item.

We may accept for deposit checks payable to any signer on your account when endorsed by any
other signer.

When you endorse checks that you ask us to cash or deposit, you must endorse checks in the
area that extends 1 1/2 inches from the trailing edge of the back of the check. You must also
confine information that you place or have preprinted on the back of your checks to the same area.
Otherwise, it may overlap into the area reserved for the banks’ endorsements. The trailing edge is
the left side of the check when you look at it from the front.
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If you endorse a check outside of that area, mark or otherwise obscure the other area or a prior
endorsement or make an endorsement that is illegible or incomplete, we may refuse the item or
we may accept such nonconforming endorsement and you agree to hold us harmless from any
loss, delay, liability, claim or damage which may arise as a result.

If it becomes necessary for us to return one of your checks, your endorsement or information
placed on the back of the check may interfere with the bank endorsements and cause delays in
returning the item. You are liable for and agree to reimburse us for all claims, costs, losses and
damages that result from |ate return of a check due to materia entered on the back of the check
that obscured or interfered with the depository or another bank’s endorsement.

Identifying the Account for Your Deposit

You must correctly identify the account to which you want funds deposited. We may credit a
deposit to an account based solely on the account number listed on the deposit slip or other
instruction to credit an account, even if the name on the deposit slip or other instruction differs
from the name on the account.

You are responsible for any claim, cost, loss or damage caused by your failure to properly identify
the account to which a deposit is made or intended to be made.

Overpayments and Reversals

If funds to which you are not entitled are deposited to your account by mistake or otherwise, we
may deduct these funds from your account, even if this causes your account to become overdrawn.
If the funds were transferred from your account, we may reverse the transfer. We can do this
without giving you any prior notice or demand.

Returned Items

This section applies to items that you deposit or that we cash for you (a “cashed or deposited
item”) and includes items drawn on us as well as items drawn on other financial institutions. You
are responsible for returned items.

If a cashed or deposited item is returned to us at any time for any reason by the bank on which

it is drawn or any collecting bank, we may accept that return, pay the claiming party, and charge
the item to your account without regard to whether we or the other bank finally paid the item or
returned the item in accordance with any applicable midnight deadline or clearinghouse rue. We
may also deduct from your account any interest you may have provisionally earned on the item.
We may charge you a fee for each returned item. Different fees may apply to domestic and foreign
items. We may debit your account for a returned item at any time on or after the day it is returned
to us by electronic, automated clearinghouse (“ACH") or other means or on the day we receive
notice that the item is being returned to us - whichever is earlier.

As an example: if an item deposited in your account has been paid by the bank on which it is
drawn (including on us) and that item is later returned to us with a claim that the item was altered,
forged, unauthorized, bears a forged or missing endorsement or should not have been paid for

any reason, we may at our discretion charge the item against your account or place a hold on the
amount of that item against your account until the claim is finally resolved. We may take these
actions without prior notice to you and regardless of whether settlement with respect to such item
is considered final.

We are not obligated to question the truth of the facts that are asserted, to assess the timeliness
of the claim, to take any action to recover payment of a returned item, or to assert any defense.
We do not need to notify you in advance of our actions related to the claim. If you do not have
sufficient available funds to cover a returned item, we may overdraw your account. We are not
liable to you if there are insufficient funds to pay your items because we withdraw funds from

your account or in any way restrict your access to funds due to a hold or debit to your account in
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connection with a returned item. You agree to repay immediately an overdraft caused by a return of
a cashed or deposited item.

In some cases, the financial institution on which the returned check or other item is drawn may
send us an electronic notice of return, an indemnified copy of the original, an image replacement
document (“IRD") or an image, instead of returning the item. We may act on, and you agree to be
bound by, the electronic notice of return, or indemnified copy or IRD just as if the original item had
been returned.

We may send the unpaid item back for collection a second time before notifying you, but we are
not obligated to do so. You waive notice of dishonor and protest. You agree that we will have no
obligation to notify you of any item that is being returned. However, if we receive advance notice
from another financial institution thatitis returning to us unpaid a check of $5,000 or more, we
may send you a notice. We do not send a notice about returned checks of less than $5,000.

Substitute Checks

You agree that you will not cash or deposit “substitute checks” as defined by federal law or Image
Replacement Documents (“IRD”) that purport to be substitute checks and have not been previously
endorsed by a bank. If you cash or deposit such an item, you give us the same warranties and
indemnities that we, as a reconverting bank, would give under applicable law or regulation and

you agree to reimburse us for claims, losses, costs and damages we may incur. If you provide

us with an electronic representation of a substitute check for deposit into your account instead

of an original check, you agree to reimburse us for all claims, losses, costs and damages we

incur because the substitute check resulting from the electronic representation does not meet
applicable substitute check standards or causes duplicate payments.

Third-Party Endorsements

We may require that checks and other items you want to deposit or cash be endorsed by all parties
to whom the items are payable. We may require verification of any endorsement through either an
endorsement guarantee or personal identification.
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When Funds are Available for Withdrawal and
Deposit Holds

Our general policy is to make funds from your cash and check deposits available to you no later
than the first business day after the day of your deposit. However, in some cases we place a hold
on funds that you deposit by check. A hold results in a delay in the availability of these funds.
When we place a hold, you will have to wait a few days before being able to use the funds. When
we decide to place a hold at the time you make your deposit, the teller or ATM gives you a notice
that lets you know funds are on hold. For ATM deposits, the hold notice is usually included on

the ATM receipt. The hold notice will let you know the date and the time when the funds will be
available for you to use. In some cases, you will not get the hold notice from the teller or ATM, but
later by mail. You can avoid holds by using direct deposit or wire transfer.

In many cases, we make funds from your deposited checks available to you sooner than we

are able to collect the checks. This means that, from time to time, a deposited check may be
returned unpaid after we made the funds available to you. Please keep in mind that even though
we make funds from a deposited check available to you and you withdraw the funds, you are
still responsible for problems with the deposit. If a check you deposited is returned to us unpaid
for any reason, you will have to repay us and we may charge your account for the amount of the
check, even if doing so overdraws your account.

While we generally apply our funds availability policy to deposits you make to savings accounts
(including money market savings accounts), and to deposits you make using a mobile device,
please note that our funds availability policy does not apply to these deposits, and we may delay
availability of funds from these deposits.

Your Ability to Withdraw Funds

Our general policy is to make funds from your cash and check deposits available to you no later
than the first business day after the day we receive your deposit. Our policy is to make funds from
electronic direct deposits made through the automated clearing house (ACH) or transfer systems
that deliver payments in real time, and incoming wire transfers available to you on the day of the
deposit. Once they are available, you can withdraw the funds in cash and we will use the funds to
pay checks that you have written.

For determining the availability of your deposits, every day is a business day, except Saturdays,
Sundays, and federal holidays.

If you make a deposit on a business day that we are open at one of our financial centers before
2:00 p.m. local time, or at one of our ATMs before 5:00 p.m. local time in the state where we
maintain your account, we consider that day to be the day of your deposit. However, if you make
a deposit after such times, or on a day when we are not open or that is not a business day, we
consider that the deposit was made on the next business day we are open. Some locations have
different cutoff times.

Longer Delays May Apply

In some cases, we wil not make all of the funds that you deposit by check available to you by the
first business day after the day of your deposit. Depending on the type of check thatyou deposit,
funds may not be available until the second business day after the day of your deposit. The first
$200 of your deposits, however, may be available no later than the first business day after the day
of your deposit.

If we are not going to make all of the funds from your deposit available by the first business
day after the day of your deposit, we generally notify you at the time you make your deposit. We
also tell you when the funds will be available. If your deposit is not made directly to one of our
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employees, or if we decide to take this action after you have left the premises, we mail you the
notice by the next business day after we receive your deposit. If you need the funds from a deposit
right away, you should ask us when the funds will be available.

In addition, we may delay the availability of funds you deposit by check for a longer period under
the following circumstances:

®* We believe a check you deposit will not be paid.
® You deposit checks totaling more than $5,000 on any one day.
® You redeposit a check that has been returned unpaid.
® You have overdrawn your account repeatedly in the last six months.
® There is an emergency, such as failure of communications or computer equipment.
We will notify you if we delay your ability to withdraw funds for any of these reasons, and we will

tell you when the funds will be available. They will generally be available no later than the seventh
business day after the day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following special rules may apply during the first 30 days the
account is open. Funds from electronic direct deposits to your account are available on the day we
receive the deposit. Funds from deposits of cash, wire transfers, and the first $5,000 of a day’s
total deposits of cashier’s, certified, teller's, traveler’'s, and federal, state and local government
checks are available no later than the first business day after the day of your deposit if the deposit
meets certain conditions. For example, the checks must be payable to you and deposited in
person to one of our employees. The excess over $5,000 is available by the fifth business day
after the day of your deposit. If your deposit of these checks (other than a U.S. Treasury check) is
not made in person to one of our employees, the first $5,000 will not be available until the second
business day after the day of deposit. Funds from all other check deposits are generally available
by the fifth business day after the day of your deposit.

However, we may place longer holds on certain items for other reasons, such as large deposits
(see Longer Delays May Apply above).

Government Checks, Cashier's Checks and Other Special Types of Checks
Our policy is to make funds from U.S. Treasury checks that are payable to you available no later
than the first business day after the day of the deposit.

f you make the deposit in person to one of our employees, and meet the other conditions noted
below, our policy is to make funds from the following types of deposits available no later than the
first business day after the day of your deposit:

® State and local government checks that are payable to you and are deposited in an
account in the same jurisdiction that issued the check.

® Cashier’s, cettified and teller's checks that are payable to you.

* Federal Reserve Bank checks, Federal Home Loan Bank checks and U.S. Postal Service
money orders that are payable to you.
If you do not make your deposit of these checks in person to one of our employees (for example, if
you mail the deposit), our policy is to make funds from these deposits available no later than the
second business day after the day of your deposit.

However, we may place longer holds on certain items for other reasons, such as large deposits
(see Longer Delays May Apply above).
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Cash-Withdrawal Limitation

If we delay availability of your deposit, we place certain limitations on withdrawals in cash or by
similar means. In general, $200 of a deposit is available for withdrawal in cash or by similar
means no later than the first business day after the day of deposit. In addition, a total of $400
of other funds becoming available on a given day is available for withdrawal in cash or by similar
means at or after 5:00 p.m. on that day. Any remaining funds will be available for withdrawal in
cash or by similar means on the following business day.

Similar means include electronic payment, issuance of a cashier’s or teller’s check, certification of
a check, or other irrevocable commitment to pay, such as a debit card transaction.

Holds on Other Funds

If we cash a check for you that is drawn on another financial institution, we may withhold the
availability of a corresponding amount of funds that are already in your account. If we accept for
deposit a check that is drawn on another financial institution, we may make funds from the deposit
available for withdrawal immediately but delay your ability to withdraw a corresponding amount of
funds that you have on deposit in another account with us. In either case, we make these funds
available in accordance with our policy described above for the type of check that was cashed or
deposited.
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Processing Withdrawals

We may forward withdrawals and other transaction requests for an account to one of our
processing centers. We may use the date that the processing center receives the transaction as
the effective date of the transaction.

Cashing Checks for You

Check cashing services may not be available at some financial centers. We may occasionally
refuse to cash a check written to you. If we do cash such a check and it is returned to us unpaid
for any reason at any time, we may deduct the amount of the check from your account, even if this
causes your account to become overdrawn, and we may charge you a fee.

We may cash checks payable to any signer on your account when endorsed by any other signer.

If you ask us to cash a check or other items for you, we may apply the proceeds of the check or
other item to fees, overdrafts and other amounts you owe us.

Cashing or Accepting Your Checks for Others

When a person with a check or otheritem drawn on your account asks us to cash it or deposit it,
we may require identification satisfactory to us. This identification may include their fingerprint or
other biometric marker. When a person who is not our loan or deposit customer asks us to cash
a check or other item drawn on your account, we may impose additional requirements. These may
include: a dollar limit above which we will not cash the check or a fee for cashing the check. We
may also refuse to cash the check.

If the person with your check fails or refuses to satisfy our requirements, we may refuse to cash
the check or accept it for deposit.

When we cash your check, or accept it for deposit, we may do so without reviewing your account at
that time to see whether you have enough available funds to cover the check. We may charge that
person cashing a check or other item a fee for cashing the check or other item if that person is
not a customer of Bank of America.

We are not liable to you for refusing to cash or accept the check, or for charging a check cashing
fee.

Checks with Legends or Restrictions

Some customers print or write legends or restrictions on their checks. Sometimes the person

to whom the check is payable prints or writes a legend or restriction on the check. Legends and
restrictions include conditions, special or restrictive instructions, and other notations. Some
examples are: “not valid after 60 days”, “not valid over $1,000” or “paid in full”. We may
disregard legends and restrictions. We may pay the item even if the legend or restriction has not
been met. We are not liable to you for any claims, costs, losses or damages that result from the
placement of these legends or restrictions on your checks, or from our failure to abide by them.

Collection Items

When another financial institution submits to us for collection an item drawn on your account,

we may charge the other financial institution a fee. When you do not have enough funds in your
account for us to process a collection item drawn on your account, we may charge you an overdraft
or returned item fee.

Check Stock and Ink
You agree to bear the risk of loss if you use check stock that contains defects, such as printing
inaccuracies, faulty magnetic ink, faulty encoding, or duplicate serial numbers.
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Checks you write may be converted into electronic images (truncated) during the check collection
and return process. You also agree to bear the risk of loss if: you elect to have your checks printed
by a vendor that has not been approved by us; you use check stock or features (such as security
features) that cause critical data to disappear or be obscured upon truncation; or you make your
check out in a way (such as, using a lightly colored ink) that causes critical data to disappear or be
obscured upon truncation.

Converting Checks to Electronic Debits

Some businesses convert checks that you give them into electronic debits (sometimes referred
to as an electronic check) and then sends us an electronic debit for the transaction amount.
When we receive the electronic debit, we charge it to your account. We may receive the electronic
debit to your account immediately after the business enters the transaction, so you may have a
reduced right to stop payment and you may incur an overdraft if you do not have sufficient funds
in your account to cover the amount of the check at the time you write the check or authorize
the transaction. Since the check is not sent to us, we do not have a copy of your check. We list
these electronic debits on your account statement. If the business uses your check to initiate an
electronic debit at the point of sale, the business should give you notice of the conversion and
return the voided check to you. You should treat the voided check with care because someone
else who obtains possession of it could use the information to initiate additional debits against
your account. A business that receives your check by mail and converts it to an electronic debit
may give you notice of the conversion and destroy the original check.

Examining Checks

We receive checks in great volume. This and compliance with expedited funds availability laws
require us to use automated check processing procedures. Although we may visually review a
sample of checks and other items from time to time, reasonable commercial standards do not
require us to do so.

We select some checks for review based on certain criteria that change from time to time.

This means that most checks are processed on the basis of the MICR (Magnetic Ink Character
Recognition) line printed along the bottom edge of the check, and are not individually examined for
dates, maker signatures, legends or endorsements. You agree that we will have exercised ordinary
care if we examine only those items that we have identified according to the criteria that we may
establish in our discretion for inspection.

If we do visually review any check or other item, we may disregard any restrictive instructions or
notations, such as an instruction to permit withdrawals only upon more than one signature. We
may return the item unpaid if, in our opinion, it does not bear a signature matching any specimen
signature we have on file for your account. You agree, however, that we will not be liable to you
for honoring any check or other item bearing a signature that, in our sole opinion, resembles the
specimen signature on file with us.

Since we do not individually examine most checks, it is critical for you to take care of your checks,
promptly review your account statement, and immediately report any suspicious or unauthorized
activity to us. You agree that automated processing of your checks is reasonable and that you
accept responsibility for preventing and reporting forgeries, alterations, and other unauthorized
uses of your checks or accounts. You agree that the exercise of ordinary care will not require us
to detect forgeries or alterations that could not be detected by a person observing reasonable
commercial standards.

Since some types of check fraud have become more difficult to detect, we may elect in some
cases to make further inquiries about certain checks or other items that are presented for payment
against your account. If we are unable to contact you, or take other steps, to determine with
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reasonable certainty that you authorized these payments, we may either pay the checks and other
items or return them unpaid without any liability to you.

Items Resulting from Voluntary Disclosure

If you voluntarily disclose your account number to another person orally, electronically, in writing or
by other means, you are deemed to authorize each item, including electronic debits, which result
from your disclosure. We may pay these items and charge your account.

Large Cash Withdrawals

We may require reasonable advance notice for large cash withdrawals. We may also refuse

to honor a request to withdraw funds in cash from your account or to cash a check (including

a cashier's check or other official item) at a financial center if we believe that the amount is
unreasonably large or that honoring the request would cause us an undue hardship or security risk.
We may require that such withdrawals be made at one of our cash vaults by an armored courier,
acceptable to us and at your sole risk and expense. We are not responsible for providing for your
security in such transactions.

Paying Checks and Other ltems

We may debit your account for a check or other item drawn on your account either on the day it is
presented to us for payment, by electronic or other means, or on the day we receive notice that
the item has been deposited for collection at another financial institution — whichever is earlier.
If you do not have sufficient available funds to cover the item, we decide whether to return it or to
pay it and overdraw your account.

We may determine your balance and make our decision on an insufficient funds item at any time
between our receipt of the item or notice and the time we must return the item. We are required to
determine your account balance only once during this time period.

When you deposit checks or other items that are drawn on another account with us, we may treat
such items as presented to us for payment on the business day that they are received by our
office that processes checks drawn on the other account.

Stale-Dated and Postdated Checks

If a stale-dated check — that is, a check dated more than six months in the past — is presented
for payment against your account, we may pay the check and charge it to your account. If a
postdated check — a check dated in the future — is presented for payment, we may pay the
check and charge it to your account even if it is presented for payment before the date stated on
the check. If you do not want us to pay a stale-dated or postdated check, you must place a stop
payment order on it. See the Stop Payment Orders and Postdating Orders section.

Substitute Checks, Indemnified Copies, Images and Image Replacement
Copies

In some cases, we may be sent an indemnified copy of your original check, an image replacement
document (IRD), a substitute check or an image of your check, instead of the original item. We
may act upon presentment of an IRD, indemnified copy, substitute check, or image of your check
and pay these items against your account, just as if the original item had been presented.

Unpaid ltems

If we decide not to pay a check or otheritem drawn on your account, we may return the original,
an image or a copy of the item or we may send an electronic notice of return and keep either the
original, an image or a copy of the item in our records. If we send an electronic notice of return,
you agree that any person who receives that electronic notice may use it to make a claim against
you to the same extent and with the same effect as if we had returned the original item.
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Substitute Checks and Your Rights

The following provisions help explain some of the rights a consumer has under a federal law
commonly referred to as Check 21. Check 21 was enacted to increase the efficiency of the U.S.
check clearing system. The clearing system relies heavily on the physical transport of checks
between banks. Check 21 allows banks to create substitute checks and present them to other
banks instead of the original check. This reduces the transport of checks among banks and helps
enable the electronic collection of checks.

What Is a substitute check?

To make check processing faster, federal law permits banks to replace original checks with
“substitute checks.” These checks are similar in size to original checks with a slightly reduced
image of the front and back of the original check. The front of a substitute check states: “This is a
legal copy of your check. You can use it the same way you would use the original check.” You may
use a substitute check as proof of payment just like the original check.

Some or all of the checks that you receive back from us may be substitute checks. This notice
describes rights you have when you receive substitute checks from us. The rights in this notice do
not apply to original checks or to electronic debits to your account. However, you have rights under
other law with respect to those transactions.

What are my rights regarding substitute checks?

In certain cases, federal law provides a special procedure that allows you to request a refund for

losses you suffer if a substitute check is posted to your account (for example, if you think that we
withdrew the wrong amount from your account or that we withdrew money from your account more
than once for the same check). The losses you may attempt to recover under this procedure may
include the amount that was withdrawn from your account and fees that were charged as a result
of the withdrawal (for example, bounced check fees).

The amount of your refund under this procedure is limited to the amount of your loss or the
amount of the substitute check, whichever is less. You also are entitled to interest on the amount
of your refund if your account is an interest bearing account. If your loss exceeds the amount of
the substitute check, you may be able to recover additional amounts under other law.

If you use this procedure, you may receive up to $2,500 of your refund (plus interest if your
account earns interest) within 10 business days after we received your claim and the remainder of
your refund (plus interest if your account earns interest) not later than 45 calendar days after we
received your claim.

We may reverse the refund (including any interest on the refund) if we later are able to
demonstrate that the substitute check was correctly posted to your account.

How do | make a claim for a refund?

If you believe that you have suffered a loss relating to a substitute check that you received and
that was posted to your account, please contact us at the telephone number listed on your
account statement, or write to us at:

Bank of America

Attn: Research and Adjustments

P. O. Box 655961

Dallas, TX 75265-5961

You must contact us within 40 calendar days of the date that we mailed (or otherwise delivered by
a means to which you agreed) the substitute check in question or the account statement showing
that the substitute check was posted to your account, whichever is later. We will extend this time

period if you were not able to make a timely claim because of extraordinary circumstances.
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Your claim must include—

« A description of why you have suffered a loss (for example, you think the amount withdrawn
was incorrect);

« An estimate of the amount of your loss;

« An explanation of why the substitute check you received is insufficient to confirm that you
suffered a loss; and

« A copy of the substitute check or the following information to help us identify the substitute
check: your account number, the check number, the name of the person to whom you wrote
the check, the amount of the check and the date of the check.

Notices, Statements and Other Communications

General Terms for Notices, Statements and Other Communications
Please review promptly all notices, statements and other communications we send you. In this
section “communications” means all notices, statements and other communications we send you.

We may provide communications in English. Many communications will be notices of change
affecting your rights and obligations. If you have questions about any of them or difficulty reading
English, please call us at the number for customer service on your statement.

We may:
® address communications to one account owner;

® provide communications in English, even though we may have given you account opening
documents and disclosures in a language other than English;

destroy communications that are sent to you and returned to us as being undeliverable,
along with any accompanying checks and other items;

authorize the Post Office or an agent to destroy communications, along with accompanying
checks and other items, that the Post Office informs us are undeliverable; and

stop sending communications to you until a new address is provided to us if one or more
communications that we mail to you are returned to us as being undeliverable.

We are not responsible for communications, or for any checks or other accompanying items, lost
while not in our possession.

If we receive communications that we sent you at a financial center, they are deemed to have been
delivered to you at the time that they are available to you at the financial center.

Electronic dellvery of communicatlons We recommend that you use our Online Banking service
and receive your communications electronically. When you use electronic or paperless delivery,

we deliver communications to you by placing them in Online Banking. You can find your account
statements, notices, and other eligible documents in Online Banking within the statements and
documents area of your account details page. Communications currently available for electronic
delivery are listed in the statements and documents area of Online Banking.

Notices

When we inform you of changes affecting your rights and obligations, we do so by delivering or
otherwise making a notice available to you. In some cases, we may post a notice of a change

in our banking offices or on our website. Otherwise, we mail the notice to you at the address

we currently show for your statement or, if we have agreed on this method, we provide it to you
electronically. We may provide a notice as a message on your statement or as an insert with your
statement.
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If a notice of a change to this Agreement is returned to us as being undeliverable or if we stop
sending notices or statements to you because we consider your account dormant or because
notices or statements we previously sent you were returned to us as being undeliverable, you
understand that the notices are available to you through our financial centers. You agree to that
method of delivery and that changes covered in these notices are still effective and binding on you.

A notice sent to any one owner is deemed notice to all account owners and is effective for all
account owners.

Statements

We provide you with a single statement when there is activity on your checking or savings account.
When there is no activity on your account, we may choose not to provide a statement. You may
generally obtain an additional copy of your statement for a fee.

We recommend that you use our Online Banking service and receive your statements electronically.

If your statement is received at one of our offices, we may mail it to you or destroy it, along with
any accompanying checks and other items.

For checking, money market savings and business savings accounts, we provide you with a
monthly statement. Statement cycles generally vary from 28 to 33 days and may end on different
days during the month. A statement cycle can be shorter than monthly. As examples, a statement
cycle may only be a few days in length for the first statement cycle after an account is opened or
when a statement date is changed to link accounts for combined statements. If you want to know
the date your statement cycle ends, call us at the number for customer service on your statement.

For Regular Savings accounts, we provide you with a quarterly statement. If you have an electronic
fund transfer (such as a direct deposit or an ATM withdrawal) to or from your account during any
month, we provide a statement for that month.

For analyzed business checking accounts, you can elect to receive an additional monthly account
analysis statement. This statement includes balance and float information, quantity of services
used during the period, fees and charges for these services and the earnings allowance, if any.

For IRAs, we provide you with a quarterly statement.

Combined Statements With combined statement service we provide a single statement that
reports activity for all accounts linked for this service, instead of separate statements for each
linked account.

Accounts must contain identical ownership in order to be eligible to receive Combined Statements.

You must generally request combined statement service and tell us what accounts you want us to
link and report on a combined statement. In some cases, however, we may automatically send you
a combined statement. As an example: we may automatically link accounts that have the same
owners and provide a combined statement for those accounts.

We may restrict what accounts can be linked for a combined statement. Please note that
combining accounts on a single statement does not mean they are also linked for pricing. To
determine which accounts can be linked, or to link accounts, for combined statements or for
combined balances (pricing), please call us.

Check Image, Safekeeping and Enclosure Services

For most accounts, we offer the following options regarding your canceled checks.

Check Image Service We provide with your statement an image of the front of each of your
canceled checks that we post to your account during the statement cycle. We print images of your
checks up to 10 images on a page. We do not return your canceled checks. In some states and
for some business accounts we provide an image of the front and back of your canceled checks.
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When you use this service, checks are deemed to be made available to you at the same time your
statement is made available.

We store copies of your canceled checks (usually on microfilm or as a digital image) and then
destroy the checks. Copies of checks are generally available for seven years from the date the
checks are paid. See Check Copies in Other Terms and Services.

Check Safekeeplng Service We report on your statement information about canceled checks
(check number, amount and date posted) that posted to your account during the statement

cycle. You do not receive your canceled checks with your account statement. When you use this
service, checks are deemed to be made available to you at the same time your statement is made
available.

If your statements are returned to us, you automatically receive check safekeeping service. If you
usually receive your checks with your statement but we are unable to return them because of
circumstances beyond our reasonable control, we may convert your account to check safekeeping
service.

We store copies of your canceled checks (usually on microfilm or digital image) and destroy the
checks. Copies of the checks are generally available for seven years from the date the checks are
paid. See Check Copies in Other Terms and Services.

If you use our check safekeeping service, we cannot provide a copy of a check that posted to your
account, and you lose money as a result, we may cover the loss up to the amount of the check.
However, we are not liable to you for consequential loss or damage of any kind.

Check Enclosure Service This service is no longer available for most accounts. We return with your
statement canceled checks that we received and posted to your account during the statement
cycle. We may also provide you with images of your canceled checks.

We may not return some of your canceled checks. For example, if a check that you write is
converted into an image or electronic debit during the check collection process, your check is not
sent to us and, as a result, we cannot return the check to you. In some cases, we may receive a
substitute check (also called an image replacement document) instead of your check. We do not
return substitute checks with your statement.

Your Address and Change of Address
We may send notices, statements and other communications regarding your account to you at the
electronic or street address we have in our records for your account.
You agree to notify us if you change your address. If the United States Post Office or one of its
agents tells us that your address has changed:
® we may change your address on our records to the address specified by the Post Office;
and
® we may send notices, statements and other communications regarding your account to that
new address.
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Actions You Can Take to Help Protect Your
Account

Your role is extremely important in helping to prevent the wrongful use of your account. Please
consider the measures below to help you protect your account.

Stay Informed We offer several services you can use to help you keep track of your account on a
daily basis. You can use our Online Banking service to review your accounts and Online Alerts to
receive notice of account balances and activity. Please see the information about these services in
How to Get Started.

Be Cautlous about Glving Out Your Personal Information We will not send you e-mails requesting
personal information. If you receive an e-mail that seems to come from us and requests personal
information, do not answer it. Instead, please contact us immediately at the number on your statement.

Be Cautious about Accepting Checks, Money Orders and Cashier's Checks, especlally from
Strangers You should be cautious about accepting checks, money orders and cashier’'s checks
(especially, foreign checks) from strangers. Sometimes they are fraudulent or counterfeit. We
cannot verify that a check, money order or cashier's check that purports to be issued by another
company or financial institution is authentic, or has any value at all, when you give it to us and ask
us to cash or deposit it.

We ordinarily make funds from a check you deposit (or we cash for you) available to you sooner
than we are able to collect the check or determine whether the check is any good. If the check

is returned to us unpaid for any reason, you are still responsible for the check. We charge your
account for, and you will have to repay us, the full amount of the returned check. A check may be
returned because it “bounces” or because the check is fraudulent, counterfeit or invalid for some
other reason.

One way to help protect yourself is to take the check to the bank, company (such as Western
Union) or service (such as the U.S. Postal Service) that issued it and redeem the check for cash.
For more information on how to avoid being a victim of fraud, visit bankofamerica.com, or consult
trusted organizations such as your local Better Business Bureau or the Federal Citizen Information
Center. The following website is also a good resource - www.fakechecks.org.

Review Statements and Report Suspected Problems Immedlately You must promptly review
the notices, statements and other communications, along with any accompanying checks and
other items, we send you. You must also report problems or unauthorized transactions to us
immediately, by calling the number for customer service on your statement. See Reporting
Problems.

Identity Theft (dentity theft occurs when someone uses your personal information without your
permission to take over your existing account or to open new accounts in your name. Identity theft
often begins with the loss or theft of a wallet or purse. Criminals can also obtain your personal
information by stealing records from your trash or sending fraudulent e-mails to you requesting your
information.

You should destroy or shred account statements, checks, deposit slips and other documents with
your personal information before you throw them away.

Other Actions You Can Take
Here are some other actions you can take to help control your risk. This is by no means a
complete list of preventive measures. You may want to take other or additional actions.

® Do not share your passwords, user numbers or Personal Identification Number (PIN) for
Online Banking or your ATM or debit card.
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Call us if your new check order or debit card does not arrive within 14 business days.

Be cautious about giving someone your account number. If you give your account number
to a third person and authorize that third person to initiate one or more transactions on
your account, you may be liable for all transactions initiated by the third person even if you
did not intend to authorize a particular transaction.

® Do not give anyone a pre-signed blank check. Do not give anyone permission to sign your
name on a check.

Do not preprint your driver's license or Social Security Number on your checks.

Write checks in a dark colored permanent ink and fill in all lines. Make sure the written and
numeric amounts match, are readable and begin on the far left of the line so additional
numbers or words cannot be added.

Write and sign your checks clearly, because illegible checks are easier to forge.

Use tamper resistant checks. If you do not order checks through us, ask your check vendor
about tamper resistant checks.

Store blank checks, deposit slips and statements in a safe place and audit your check
stock frequently. When discarding, destroy them by shredding or other means so they
cannot be copied or used. Call us immediately if any of these items are lost, stolen or
missing.

Use the same precautions that apply to your checks to your endorsement and signature
stamps.

Do not |leave outgoing mail in an unlocked collection box or in your residence mailbox.
Deposit outgoing mail in a locked Postal Service mail deposit box.

Keep accurate records of your transactions and reconcile your statements as soon as they
are made available to you. Pick up your mail every day. When reviewing your statements,
watch for:

— Checks cashed out of sequence or made payable to cash
— Use of a check number from a previously cleared item

— Balance discrepancies or unexpected fluctuations

Reconcile your account yourself. If you have authorized someone else to transact on your
account and you do not reconcile your account yourself, someone other than an authorized
signer should reconcile your accounts.

Business customers should assign to different individuals responsibilities for: opening
mail, reconciling bank statements, endorsing incoming checks, making deposits, reconciling
accounts payable checks with vendor invoices, reconciling incoming checks against
outstanding receivables and issuing checks.
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Reporting Problems

If you find that your records and ours disagree, if you suspect any problem or unauthorized
transaction on your account or you do not receive a statement when expected, call us immediately
at the number for customer service on your statement. If you fail to notify us in a timely manner,
your rights may be limited.

This section does not apply to electronic fund transfers that are subject to Regulation E. If we have
a specific agreement with you for a senvice or this Agreement has specific provisions for a service
(such as the Funds Transfer Services section), these provisions supplement the specific agreement
and provisions to the extent they are not inconsistent.

Your Responsibility

You must exercise reasonable control over your statements, checks, deposit slips, endorsement and
signature stamps, debit and ATM cards, Personal |dentification Numbers and other access devices. It
is your responsibility to keep them safe and secure and to promptly discover and report if any of them
are missing in time to prevent misuse. You assume full responsibility for monitoring and reviewing the
activity of your account, the work of your employees, agents and accountants, and any use they make
of your account.

We may deny a claim for losses due to forged, altered or unauthorized transactions, items or
signatures if you do not guard against improper access to your checks, statements, deposit slips,
endorsement and signature stamps, and account information. We may also deny your claim if you
do not monitor your account and report problems as provided in this section. Please review this
Reporting Problems section carefully.

In some states we offer certain fraud prevention and detection products and services to

business customers. If we have offered you one or more of these services, and you decline to

use them or fail to implement them, or you fail to follow the procedures necessary for proper

use of these products or services, or you fail to follow other precautions reasonable for your
particular circumstances, you are precluded from asserting any claims against us for paying any
unauthorized, altered, counterfeit or other fraudulent item that such product, service, or precaution
was designed to detect or deter, and we will not be required to re-credit your account or otherwise
have any liability for paying such items.

What Are Problems and Unauthorized Transactions

Problems and unauthorized transactions include suspected fraud; missing deposits; unauthorized
electronic transfers; missing, stolen, or unauthorized checks or other withdrawal orders; checks
or other withdrawal orders bearing an unauthorized signature, endorsement or alteration; illegible
images; encoding errors made by you or us; and counterfeit checks. This is not a complete list.

Reviewing Your Account Statements
Your review of your statements, checks and other items is one of the best ways to help prevent
the wrongful use of your account. You agree:
® to review your statements, checks and other items and reconcile them as soon as they are
made available to you;
® that our statements provide sufficient information to determine the identification and
authenticity of any transaction including without limit, whether any are forged, altered or
unauthorized if the statement includes the item number, amount and the date the item
posted to your account;

® to report any problems or unauthorized transactions as soon as possible; and
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® that 60 days after we send a statement and any accompanying items (or otherwise
make them available) is the maximum reasonable amount of time for you to review your
statement or items and report any problem or unauthorized transaction related to a matter
shown on the statement or items. There are exceptions to this 60-day period. For forged,
unauthorized or missing endorsements, you must notify us within the period specified by
the state law applicable to your account. For substitute checks, you must notify us within
40 days to qualify for an expedited recredit. See section titled Substitute Checks and Your
Rights.

We Are Not Liable If You Fail To Report Promptly

Except as otherwise expressly provided elsewhere in this agreement, if you fail to notify us in
writing of suspected problems or unauthorized transactions within 60 days after we make your
statement or items available to you, you agree that:

® you may not make a claim against us relating to the unreported problems or unauthorized
transactions, regardless of the care or lack of care we may have exercised in handling your
account; and

® you may not bring any legal proceeding or action against us to recover any amount alleged
to have been improperly paid out of your account.

Except as otherwise expressly provided elsewhere in this agreement, we are not liable to you for
subsequent unauthorized transactions on your account by the same person if you fail to report an
unauthorized transaction on your account within 30 days (or such lesser period as is specified in
the state law applicable to your account) following the closing date of the statement containing
information about the first unauthorized transaction.

For business deposit accounts, also see Electronic Banking Disclosures in the Electronic Banking
Services section and ACH Debits and Credits in the Funds Transfer Services section.

Written Confirmation and Other Assistance

If you report to us that an unauthorized transaction has occurred on your account, we may require
you to confirm your report in writing. We may also require that you give us a statement, under
penalty of perjury, about the facts and circumstances relating to your report and provide such other
information and proof as we may reasonably request.

If you assert a claim regarding a problem, you must cooperate with us in the investigation and
prosecution of your claim and any attempt to recover funds. You also agree to assist us in
identifying and in seeking criminal and civil penalties against the person responsible. You must file
reports and complaints with appropriate law enforcement authorities.

If you fail or refuse to do these things, we will consider your failure or refusal to be your ratification
of the defect in the statement or item, unauthorized transaction or other problem and your
agreement that we can charge the full amount to your account.

Our Investigation and Maximum Liability
We may take a reasonable period of time to investigate the facts and circumstances surrounding any
claimed loss. We do not have to provisionally credit your account while we investigate.

Our maximum liability is the lesser of your actual damages proved or the amount of the missing
deposit or the forgery, alteration or other unauthorized withdrawal, reduced in all cases by the
amount of the loss that could have been avoided by your use of ordinary care.

We are not liable to you for special or consequential losses or damages of any kind, including loss
of profits and opportunity or for attorneys’ fees incurred by you.
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Business Insurance

If your claim relates to a business account, you agree to pursue all rights you may have under
any insurance coverage you maintain before making a claim against us in connection with any
transaction involving your accounts. You will provide us with all reasonable information about your
coverage, including the name of your insurance carrier, policy number, policy limits and applicable
deductibles. Our liability is reduced by the amount of all insurance proceeds you receive or are
entitled to receive. At our request, you agree to assign to us your rights under your insurance
policy.

Opening a New Account

If you or we suspect that your account is or may be compromised, we may recommend that you
close your account and open a new account. If there are any unauthorized transactions on your
account, we recommend that you close your account and open a new one. If we recommend that
you close your account and you do not do so, we are not liable to you for subsequent losses or
damages on the account due to unauthorized transactions. When you open a new account, you are
responsible for notifying any third parties that need to know your new account number.

Foreign Items and Foreignh Currency

What is a Foreign Item

A foreign item is a check or other item in any currency (including United States dollars) that is
drawn on a bank or branch of a bank located outside of the United States. A foreign currency is
any currency other than United States dollars. Some foreign items are payable in United States
dollars. Some are payable in a foreign currency.

Be Cautious About Accepting Foreign ltems

You should be cautious about accepting foreign items because foreign items are not subject to
United States laws or regulations. A foreign item may be returned unpaid much later (sometimes
many months later) than checks or other items that are drawn on banks located in the United
States. If a foreign item is returned to us unpaid or there is some other problem with the foreign
item, you are responsible for the item and you may incur a loss.

Currency Exchange Rates

We may receive transactions related to your account or relationship with us for which we determine
that it is appropriate to convert the transaction from one currency to another currency. As an
example, we receive a wire denominated in a foreign currency for credit to your account. When we
decide to convert a transaction, we may determine in our discretion the currency exchange rate
and then ass’gn that currency exchange rate to your transaction without notice to you. You agree
to this procedure and accept our determination of the currency exchange rate.

If we assign an exchange rate to your foreign exchange transaction, that exchange rate will be
determined by us in our sole discretion based upon such factors as we determine relevant,
including without limitation, market conditions, exchange rates charged by other parties, our
desired rate of return, market risk, credit risk and other market, economic and business factors.

Exchange rates fluctuate at times significantly, and you acknowledge and accept all risks that
may result from such fluctuations. You acknowledge that exchange rates for retail and commercial
transactions, and for transactions effected after regular business hours and on weekends, are
different from the exchange rates for large interbank transactions effected during the business
day as may be reported in The Wall Street Journal or elsewhere. Exchange rates offered by other

dealers, or shown at other sources (including online sources) may be different from our exchange
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rates. The exchange rate you are offered may be different from, and likely inferior to, the rate paid
by us to acquire the underlying currency.

We provide all-in pricing for exchange rates. The price provided may include profit, fees, costs,
charges or other mark ups as determined by us in our sole discretion. We do not accept any
liability for our exchange rates.

In connection with our market making and other activities, we may engage in hedging, including
pre-hedging, to facilitate customer transactions and hedge the associated market risk. Such
trading may include trading ahead of order execution. These transactions will be designed to

be reasonable in relation to the risks associated with the potential transaction with you. These
transactions may affect the price of the underlying currency, and consequently, your cost or
proceeds. You acknowledge that we bear no liability for these potential price movements. When
our pre-hedging and hedging activity is completed at prices that are superior to the agreed upon
execution price or benchmark, we will keep the positive difference as a profit in connection with
the transactions. You will have no interest in any profits.

We also may take proprietary positions in certain currencies. You should assume we have an
economic incentive to be a counterparty to any transaction with you. Again, you have no interest in
any profit associated with this activity.

You acknowledge that the parties to these exchange rate transactions engaged in arm’s length
negotiations. You are a customer and these transactions do not establish a principal/agent
relationship or any other relationship that may create a heightened duty for us.

You acknowledge that any and all liability for our exchange rates is disclaimed, including without
limitation direct, indirect or consequential loss, and any liability if our exchange rates are different
from rates offered or reported by third parties, or offered by us at a different time, at a different
location, for a different transaction amount, or involving a different payment media (including but
not limited to bank-notes, checks, wire transfers, etc.).

Wires Sent to a Foreign Currency Account

When you send a wire denominated in United States dollars to an account denominated in a
foreign currency, an intermediary bank or the receiving bank may convert your wire into the appli-
cable foreign currency and we may receive compensation in connection with any such conversion.
When this occurs, the intermediary bank or the receiving bank determines in their discretion the
currency exchange rate. We are not responsible for the exchange rate set by an intermediary bank
or the receiving bank.

You May Not Write Foreign Currency Checks

You may not write checks or give other withdrawal orders on your account, which order payment
in a foreign currency. If we receive such a check or order, we may refuse to accept or process it
without any liability to you.

Processing and Collecting Foreign Items

We may refuse to accept a foreign item for deposit or collection. If we accept a foreign item for
deposit or collection, you assume all the risks relating to or arising from: the collection process, a
late return and changes in currency exchange rates.

If we accept a foreign item for deposit or collection, we may decide not to credit the value of the
foreign item to your account until we receive the proceeds in cleared funds from the paying bank.
However, if we do credit your account, the credit is provisional and we may reverse the credit at
any time.

Page 45
11/2018

Ex. 1

27

Filed 03/25/20 PagelD.1434 Page 27 of 40

If we accept an item for deposit which we later determine to be a foreign item, we may decide that
the item needs to be sent for collection. If so, we may reverse any credit given for the item and
mail the foreign item to you at the address we have for your account statement. You may ask us
to send the item for collection.

When we send a foreign item for collection, you understand that the foreign item is sent solely

for you and at your risk and that we are not liable for any event in the collection process which is
beyond our control. As examples, we are not liable for a default by any bank or agent involved in
the collection process or for the loss of the foreign item in transit. We may send the foreign item
through a correspondent bank or directly to the paying bank. We may deduct our fees and the fees
and charges assessed by the paying bank and any agents involved in the collection process from
any amount collected or from your account.

If you request, we will try to determine the status of a collection. You agree to pay all fees and
charges related to such a request. We may refuse your request if less than 30 business days have
passed since we first processed the collection.

If a foreign item is returned to us unpaid for any reason at any time or is initially paid but then
subsequently returned unpaid, we may charge your account for the foreign item and mail the
foreign item to you at the address we have for your account statement. Even though the item is
returned unpaid, we may charge you for our collection fees and for fees and charges assessed by
the paying bank and any agents involved in the collection process.

When we credit your account for a foreign item, we use our applicable currency exchange rate on
the day we credit the item to determine the amount of the credit. When we reverse a credit for

a foreign item, we use our applicable currency exchange rate on the day we reverse the credit to
determine the amount of the debit. Currency exchange rates are highly volatile and our rate on the
day of the credit is likely to be different (sometimes very different) than our rate on the day of the
debit. You understand and agree that this may result in a currency exchange loss to you.
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Other Terms and Services

Account Changes

You must notify us of any change to your name or address. If you do not provide notice of change
of address, we may send notices, statements and other correspondence to you at the address
maintained on our records for your account and you agree to indemnify us and hold us harmless
for doing so.

You agree to notify us in writing of any change in ownership or authorized signers of your account
or if an owner or authorized signer on the account dies or is adjudicated incompetent.

If there is more than one owner and/or authorized signer on the account, any one account holder
or authorized signer may request the account be closed without consent of any other account
holder or authorized signer. Further, any one account holder may request, and we may, at our
option, permit removal of any account holder or authorized signer without consent of any other
account holder or authorized signer on the account.

You acknowledge that we may, but need not, require a new signature card to be completed before
any change in ownership or authorized signers becomes effective and each time you open a new
account, we may require a Taxpayer ldentification Number certification(s). You also acknowledge
that we may require you to close your account in the event of any change in ownership or change
in the authorized signers.

After we receive notice of a change and all documents we require regarding the change, we may
take a reasonable period of time to act on and implement the change to your account.

Automatic Transfer Service

You may have funds transferred automatically from most Bank of America checking or savings
accounts to another Bank of America checking or savings account or to pay a Bank of America loan
or credit card account or safe deposit rental fee.

Federal regulation and this Agreement place limits on the number of automated transfers you may
make from savings accounts each month. Please see “Limits on Withdrawals and Transfers from
Savings Accounts”. Certain other restrictions apply.

You must schedule transfers to pay a Bank of America loan for the due date each month. In most
other cases, you may schedule transfers periodically on the dates and for the amounts that you
specify. Transfers can only be made on a business day. If a scheduled transfer date falls on a
weekend or bank holiday, we may make the transfer on the next business day. If we are unable
to complete a transfer because you do not have enough available funds in your account, we may
cancel this service.

Check and Deposit Slip Forms
We offer checks, withdrawal forms and deposit slips in a number of styles and at various prices.
We recommend that you use checks and other forms that we provide.

You are responsible for verifying the accuracy of all information on your checks and other forms,
whether obtained through others or us. Our liability, if any, for any printing errors on checks or
other forms obtained through us is limited to the cost of replacing the forms. We are not liable
for any claims, costs, losses or damages you may incur when you use checks or other forms not
obtained through us. Check deposits with a retired routing number will be returned unpaid.

We may refuse to accept checks or other forms that you create or someone else provides that
do not meet our then current specifications, even if they met our specifications at the time they
were initially drawn. You may obtain a copy of our printing specifications by calling the telephone
number on your statement or asking your account representative. These specifications include

Page 47
11/2018

Filed 03/25/20 PagelD.1435 Page 28 of 40

the magnetically encoded numbers, the size of the check and the weight, color and type of paper.
If you create or obtain checks or other forms from someone else and our automated check
processing systems are unable to read or process them, we may refuse to accept them and we
may charge you a fee for each check or other item that we are unable to read or process through
our automated systems.

Check Copies

We generally keep a copy of each check we post to your account for seven years from the date the
check posts to your account. We have no obligation to retain the original check. We typically keep
the copies on microfilm or as a digital image. If a copy is unavailable or of poor quality, we are not
liable to you for any claim, cost, loss or damage of any kind. After seven years, we may destroy the
copies.

Requesting Coples You may request a copy of a canceled check by calling us at the number for
customer service on your statement. To produce a copy, we need the account number, check
number, exact amount of the check, and date the check was paid. This information is on your
statement. Generally, we mail or make a copy available within seven business days. If we need
more time, we will tell you. A fee may apply to each check copy. Please see the Schedule of Fees
for your account.

If a check that you wrote was converted to an electronic debit, then the check was not sent to
us for processing so we do not have a copy. We list these electronic debits on your account
statement.

Compliance

You agree to comply with applicable laws and regulations. You may not use your account or related
services for any illegal transactions or activity, for example those prohibited by the Unlawful Internet
Gambling Enforcement Act, 31 U.S.C. Section 5361 et. seq. You agree to indemnify us from every
action, proceeding, claim, loss, cost and expense (including attorney’s fees) suffered or incurred by
us due to any U.S. or foreign government entity seizing, freezing or otherwise asserting or causing
us to assert control over any account or funds in an account of yours (or ours) when purportedly
caused by, or arising out of, your action or inaction. This will apply whether or not such action is
ultimately determined to be authorized under the laws of the U.S. or its territories, or of any foreign
jurisdiction. We are not required to inquire or determine the authority of any action taken by the
U.S. or foreign government entity prior to acceding to any legal process initiated by it.

Please note that your agreement to comply with applicable laws and regulations includes United
States economic sanctions laws and regulations, including regulations issued by the Office of
Foreign Assets Control (OFAC) of the U.S. Department of the Treasury, and Executive Orders issued
by the President of the United States.

Conflicting Demands and Disputes
We are not required to make payment from an account to a signer, a payee, a beneficiary of a
trust account or Payable on Death (POD) account, or to any other person claiming an interest in
any funds in the account:
® if we have actual knowledge of, or otherwise believe in good faith that there may be a bona
fide dispute between the signers, beneficiaries, payees, or other persons concerning their
rights to the account proceeds or

® if we are otherwise uncertain as to who is entitled to the account funds.
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We may notify all signers, beneficiaries, payees, and other persons claiming an interest in the
account of the dispute or uncertainty without liability to you.

We also may, at our option and without liability to you, take one or more of these actions:

® continue to rely on current signature cards and other account documents;

honor the competing claim upon receipt of evidence we deem satisfactory to justify such
claim;

freeze all or part of the funds until the dispute is resolved to our satisfaction;

close the account and distribute the account balance, subject to any bank claims, to each
claimant payable jointly, or payable individually in equal shares to each claimant;

pay the funds into an appropriate court for resolution; or

refuse to disburse any funds in the account to any person until such time as: all persons
claiming an interest in the account consent in writing to a resolution of the dispute; or

a court of proper jurisdiction authorizes or directs the payment; or the person with a
conflicting claim withdraws his or her claim in writing.

You are liable for all expenses and fees we incur, including attorneys’ fees, and we may charge
them to your account.

Converting an Account
We may convert your account to another type of account, revoke privileges or close your account:

® if you make frequent transactions on a savings account;

® if your account frequently has debits against uncollected funds;
® if your account has excessive deposit activity;

® if you use a personal account for business purposes; or

® when we consider it appropriate or necessary to do so.

If we discontinue your type of account, we may convert your account to another type of account.
We may also convert your account to another type of account based on our evaluation of how you
use the account. If we convert your account, we will send you information about your new account.

Cutoff Time for Receipt of Orders

Our cutoff time for receipt at a financial center of an order relating to your account is 10:00 a.m.

local time or, if later, one hour after the financial center opens each business day. Orders include
a stop payment order or postdating order, restraining order, writ of attachment or execution, levy,
garnishment and any similar order.

The cutoff time relates to our obligation to pay or return checks and other items. If we receive an
order before this cutoff time, we may review items presented for payment against your account
on the previous business day to determine whether we need to return any of them to comply with
the order. If we receive the order after the cutoff time, we may not review items presented on the
previous business day.

For example, if you give us a stop payment order after our cutoff time and the item you want to
stop was previously presented for payment or otherwise before we have the opportunity to act on
your order, your order comes too late to stop payment on the item. Or, if we receive a levy before
the cutoff time and you do not have enough funds in your account to cover both the levy and all
items presented against your account the previous business day, we may return one or more items
and apply the funds to the levy.
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Death or Incompetence

You agree to notify us promptly if any owner or authorized signer on your account dies or is
declared incompetent by a court. Until we receive a notice of death or incompetency, we may act
with respect to any account or service as if all owners, signers or other persons are alive and
competent and we will not be liable for any actions or inactions taken on that basis.

If you give us instructions regarding your account, and you or another owner of the account
subsequently dies or is declared incompetent, we may act on the instructions unless we receive
written notice of death or incompetency prior to honoring such instructions.

When we receive a notice that an owner has died or been declared incompetent, we may place a
hold on your account and refuse to accept deposits or permit withdrawals. We may hold any funds
in your account until we know the identity of the successor.

If a deposit — including salary, pension, Social Security and Supplemental Security Income (SSI)
— payable to the deceased owner is credited to the account after the date the deceased owner
died, we may debit the account for the deposit and return it to the payer.

We may accept and comply with court orders, and take direction from court appointed personal
representatives, guardians, or conservators from states other than where your account was opened
or where the account, property or records are held. We reserve the right to require U.S. court
documents for customers who reside outside of the U.S. at time of incompetence or death.

Facsimile Signature

A facsimile signature can be a convenient method for signing or endorsing documents and
other items. If you use a facsimile signature, you are responsible for any withdrawal from your
account that bears or appears to us to bear a facsimile signature that resembles or purports

to be the signature of a person authorized to withdraw funds. We will not be liable to you if use
of the facsimile device (or similar device utilized to affix your signature) was unauthorized. You
are responsible even if the size, or color of the facsimile signature is different from that of any
signature previously presented to us. We may pay the withdrawal and may charge your account for
it. You agree to reimburse us (and we may charge your account) for all claims, costs, losses and
damages, including attorneys’ fees, that result from our payment of a withdrawal bearing either
a facsimile that resembles or purports to bear your signature or a facsimile that we believe you
authorized.

Deposit Bank Assessment

For some business accounts, Bank of America may, at our discretion, charge you a Deposit Bank
Assessment on your average positive ledger balances. The assessment rate is variable and we
may change it at any time without notice.

Fingerprint

If a person to whom you gave your check asks us to cash the check, we may require them to place
their fingerprint on the check. If they refuse to provide their fingerprint, we may refuse to cash the
check. We have no liability to you for refusing to cash the check.

“Freezing” Your Account

If we decide to close your account, we may freeze it. If we do this, we may in our discretion either
accept or return deposits, checks and other items that we receive after we freeze your account
without being liable to you.

If at any time we believe that your account may be subject to irregular, unauthorized, fraudulent
or illegal activity, we may, in our discretion, freeze some or all of the funds in the account and in
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other accounts you maintain with us, without any liability to you, until such time as we are able to
complete our investigation of the account and transactions. If we do freeze your account funds, we
will provide notice to you as soon as reasonably possible. Notice may be made by mail or verbally
or provided by other means such as via Online Banking or text alerts as permitted by law or by
updated balance information. We may not provide this notice to you prior to freezing the account if
we believe that such notice could result in a security risk to us or to the owner of the funds in the
account.

Indemnification and Limitation of Liability

You agree to reimburse us for all claims, costs, losses and damages (including fees paid for
collection) we may incur with respect to overdrafts or returned deposits in connection with your
account.

We are not liable to you for errors that do not result in a financial loss to you. We may take any
action authorized or permitted by this Agreement without being liable to you, even if such action
causes you to incur fees, expenses or damages.

We are not liable to you for any claim, cost, loss or damage caused by an event that is beyond our
reasonable control. In particular, we are not liable to you if circumstances beyond our reasonable
control prevent us from, or delay us in, performing our obligations for a sewice, including acting on
a payment order, crediting a funds transfer to your account, processing a transaction or crediting
your account. Circumstances beyond our reasonable control include: a natural disaster; emergency
conditions, such as fire, theft or labor dispute; a legal constraint or governmental action or
inaction; the breakdown or failure of our equipment for any reason, incuding a loss of electric
power; the breakdown of any private or common carrier communication or transmission facilities,
any time-sharing supplier or any mail or courier sewice; the potential violation of any guideline, rule
or regulation of any government authority; suspension of payments by another bank; or your act,
omission, negligence or fault.

Except as limited by applicable law, we are not liable for special, incidental, exemplary, punitive or
consequential losses or damages of any kind.

Our liability for a clam will be limited to the face value of an item or transaction improperly
dishonored or paid or the actual value of any deposits not properly credited or withdrawals not
properly debited.

You agree that the amount of any claim you have against us in connection with any account or
transaction with us, whether brought as a warranty, negligence, wrongful dishonor or other action,
is subject to reduction to the extent that: 1) negligence or failure to use reasonable care on your
part, or on the part of any of your agents or employees, contributed to the loss which is the basis
of your claim; and 2) damages could not be avoided by our use of ordinary care.

Any loss recovery you obtain from third parties on a particular claim will reduce the amount of

any obligations we may have to you on that claim and you will immediately notify us of any such
recovery. You agree to pursue all rights you may have under any insurance policy you maintain

In connection with any loss and to provide us information regarding coverage. Our liability will

be reduced by the amount of any insurance proceeds you receive or are entitled to receive in
connection with the loss. If we reimburse you for a loss covered by insurance, you agree to assign
us your rights under the insurarce to the extent of your reimbursement.

Legal Process — Subpoena and Levy

“Legal process” includes a writ of attachment, execution, garnishment, tax withholding order, levy,
restraining order, subpoena, warrant, injunction, government agency request for information, search
warrant, forfeiture or other similar order.
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We may accept and comply with legal process: served in person, by mail, by facsimile
transmission, or by other means; or served at locations other than the location where the account,
property or records are held. You direct us not to contest the legal process. We may, but are not
required to, send a notice to you of the legal process. We do not send a notice if we believe the
law prohibits us from doing so.

We may hold and turn over funds or other property to the court or creditor as directed by the legal
process, subject to our right of setoff and any security interest we have in the funds or other
property. We do not pay interest on the funds during the period we hold them pursuant to legal
process. If we hold or turn over funds, we may without any liability to you return checks and other
items unpaid and refuse to permit withdrawals from your account. If the legal process applies to a
time deposit account, we may charge the applicable early withdrawal penalty for funds taken from
the time deposit.

We may charge your account a fee for each legal process. You agree to pay us for fees and
expenses (including administrative expenses) that we incur in responding to any legal process
related to your account, such as expenses for research and copying of documents. The fees and
expenses may include attorneys’ fees. We may deduct these fees and expenses from any of your
accounts without prior notice to you.

If the legal process directs us to release information about one or more, but not all, accounts

that are reported on a combined statement, we may release the entire combined statement,

even though other accounts reported on the combined statement are not covered by the legal
process. If the legal process requests information about one or more, but not all, account owners
or signers, we may release information about all co-owners or signers on the account, even though
some of the other co-owners or signers are not covered by the legal process.

We may produce documents held at, or provide access to property that is located in, any of our
facilities or any facility operated by a third party on our behalf, even if the facility is not designated
as the place to be searched in the legal process.

We have no liability to you if we accept and comply with legal process as provided in this section
or by law.

Multiple Signatures Not Required

We may act on the oral or written instructions of any one signer on the account. Each signer may
make withdrawals, write checks, transfer funds, stop payments, obtain ancillary senvices (e.g.,
electronic fund transfer services or wire transfers), and otherwise give us instructions regarding
your account. We may require written authorization for some actions.

We do not assume a duty to enforce multiple signature requirements that you may agree upon
among yourselves. If you indicate on your checks or signature card or other account documents
that more than one signature is required for withdrawal, this indication is for your own internal
procedures and is not binding on us.

We may disregard any instructions to permit withdrawals only upon more than one signature with

respect to checks, electronic fund transfers or other debit/withdrawal requests. We may pay out

funds from your account if the check, item, or other withdrawal or transfer instruction is signed or
approved by any one of the persons authorized to sign on the account. We are not liable to you if
we do this.

Notice of Withdrawal

Federal regulations require us to retain the right to require all savings and all NOW account
depositors to give seven days’ written notice before making a withdrawal. It is unlikely, however,
that we would require this notice.
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Powers of Attorney/Appointment and Payment to Agents

You may decide to appoint someone to act for you as your agent or attorney-in-fact (“agent”) under
a power of attorney. Please note that the form must be satisfactory to us in our discretion and
unless prohibited by law, we may refuse, with or without cause, to honor powers of attorney that
you grant to others.

For our customers’ convenience we have a banking power of attorney form, which is available

at many of our financial centers. If your state has a statutory form power of attorney, we also
generally accept that form. We may, however, accept any form that we believe was executed by
you and act on instructions we receive under that form without any liability to you. You agree to
reimburse us for all claims, costs, losses and damages that we incur in accepting and acting on
any power of attorney form that we believe you executed.

We may pay any funds deposited in your account to your agent or upon the order of your agent.
When we accept a power of attorney, we may continue to recognize the authority of your agent to
act on your behalf without question until we receive written notice of revocation from you or notice
of your death or incapacity and have had a reasonable time to act upon it. We will not be liable for
action in accordance with the most current documentation if we have not received such notice.

We may require a separate form for each agent and for each account for which you want to grant
power of attorney. We may require your agent to present the original form and refuse to act on

a copy. In some cases, we may require that your agent confirm in an affidavit that the power
has not been revoked or terminated or that you register the power with the appropriate recording
authorities. We may restrict the types or sizes of transactions we permit your agent to conduct.

The authority of your agent to receive payments, transact on or otherwise make changes to your
account generally terminates with your death or incapacity, unless the document creating such
agency provides, in accordance with applicable taw, that the agent’s powers continue in spite of
your incapacity.

Records

We may in our discretion retain records in any form including, without limit, paper, film, fiche,
digitalized or other electronic medium. If we are not able to produce the original or a copy of your
signature card or any other document relating to your account or service, our records (including our
electronic records) will be deemed conclusive. If there is a discrepancy between your records and
our records, our records will be deemed conclusive.

Right of Setoff

We may take or setoff funds in any or all of your accounts with us and with our affiliates for direct,
indirect and acquired obligations that you owe us, regardless of the source of funds in an account.
This provision does not apply to IRA or tax-qualified retirement accounts, to consumer credit card
obligations or where otherwise prohibited by law. Your accounts include both accounts you own
individually and accounts you own jointly with others. Our setoff rights are in addition to other
rights we have under this Agreement to take or charge funds in your account for obligations you
owe us.

If the law imposes conditions or limits on our ability to take or setoff funds in your accounts, to the
extent that you may do so by contract, you waive those conditions and limits and you authorize us
to apply funds in any or all of your accounts with us and with our affiliates to obligations you owe
us.

We may use funds held in your joint accounts to repay obligations on which any account owner
is liable, whether jointly with another or individually. We may use funds held in your individual
accounts to repay your obligations to us, whether owed by you individually or jointly with another,
including: obligations owed by you arising out of another joint account of which you are a joint
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owner, even if the obligations are not directly incurred by you; obligations on which you are
secondarily liable; and any amounts for which we become liable to any governmental agency or
department or any company as a result of recurring payments credited to any of your accounts
after the death, legal incapacity or other termination of entitlement of the intended recipient of
such funds. If you are a sole proprietor, we may charge any of your personal or business accounts.

If we take or setoff funds from a time deposit account, we may charge an early withdrawal penalty
on the funds withdrawn.

We may take or setoff funds from your account before we pay checks or other items drawn on
the account. We are not liable to you for dishonoring items where our action results in insufficient
funds in your account to pay your checks and other items.

Some government payments may be protected from attachment, levy or other legal process under
federal or state law. If such protections may apply, to the extent that you may do so by contract,
you waive these protections and agree that we may take or setoff funds, including federal and
state benefit payments, from your accounts to pay overdrafts, fees and other obligations you owe
us.

This section does not limit or reduce our rights under applicable law to charge or setoff funds in
your accounts with us for direct, indirect and acquired obligations you owe us.

Sample of Your Signature

To determine the authenticity of your signature, we may refer to the signature card or to a check
or other document upon which your signature appears. We may use an automated process to
reproduce and retain your signature from a check upon which your signature appears.

If you create your own checks, or obtain them from someone else, and we cannot accurately
verify your signature on a check by comparing it with a check that posted to your account, you
are responsible for any losses that may result from our inability to use that check to verify your
signature.

Stop Payment Orders and Postdated Orders

Acceptance of Stop Payment Orders If we have not already paid a check or other item that

is drawn on your account, then at your request and risk we may accept a stop payment order
on it. If you request a stop payment on a check or other item in a financial center, we may
require identification such as a Bank of America debit card with photo and a secondary form of
identification. You may not stop payment on a point of sale transaction or an ATM withdrawal or
transfer.

Postdated Orders If you write a postdated check (that is — you put a future date on the check),
you may ask us not to pay the check before its date by giving us a stop payment order. Otherwise,
we may pay it and deduct the amount from your account even if it is presented for payment before
its date.

If we receive a postdated check that is subject to a stop payment order, we may return the check
“payment stopped,” “refer to maker,” or with a similar designation.

Placing A Stop Payment Order We may accept a written or oral stop payment order from any
person who has a right to withdraw funds from the account. We may require you to complete a
form authorizing the order. You must give us sufficient notice and information so that we have a
reasonable opportunity both to verify that the item is unpaid and to act on your request. We may
charge you a fee for each stop payment order and each renewal of the order.

We use a computer system to identify items. Therefore, to place a stop payment order on a check
or draft, we need specific information to process the request, such as the account number, the
routing number, the name of the party to whom the item was made payable, the item number
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and the exact amount of the item — in dollars and cents. If you give us the wrong amount (even
one penny off) or the wrong item number, we may pay the item. We may also require the date of
the item, the name of the person who signed or authorized the item, and the name of the party
to whom the item was made payable. We may use only a portion of the required information to
identify an item. Please see the Additional Information about Stop Payments for Preauthorized
(Recurring) Electronic Funds Transfers section for information about how to stop those types of
payments.

In some cases, we may pay an item even if an order is in effect. For example, if one of our
financial centers, without notice of your request, pays a check that you have asked us to stop, we
may still pay the check.

A stop payment order generally expires after twelve months. However, we may, in our sole
discretion, elect to honor a stop payment order for a longer period of time without notice to you.

If you want the order to continue after twelve months, you must ask us to renew the order. Each
request for a renewal is treated as a new order. If you want the order to expire in less than twelve
months, you must ask us to cancel the order on or after the date you want it to expire. We may
accept a written or oral instruction to cancel the order. Your request to cancel the order is not
effective until we have a reasonable opportunity to act on it. We cancel the order automatically
when the account on which the item is drawn is closed. If the item is presented to us for payment
after the stop payment order expires, we may pay the item.

If we pay an item subject to a valid and timely stop payment order, we may be liable to you if

you had a legal right to stop payment and you establish that you suffered a loss because of the
payment. Our liability, if any, is limited to the actual loss suffered, up to the amount of the item.
You must prove the loss to our satisfaction. We are not liable to you for any special, incidental or
consequential loss or damage of any kind.

Additlonal Information about Stop Payments for Preauthorlzed (Recurring) Electronic Funds
Transfers If you have told us in advance to make regular payments out of your account (such as
recurring debit transactions) or if you have authorized someone else to debit your account through
the ACH system, you can stop these payments.

Here's how: Call us at 1.800.432.1000 or write us at Bank of America Customer Service, P.O. Box
25118, Tampa, FL 33622.

You must notify us in time to receive your request at least three business days before the payment
order is scheduled to be made. If you call us to stop the payment, we may require you to confirm
the request in writing. If you do not notify us in writing, we may remove the stop payment after 14
days. We may charge you a fee for each stop payment order you give.

Stop payment orders for preauthorized (recurring) payments do not expire without action on your
part, including recurring debit card and ACH transactions. Should your debit card number change,
please contact us to place a new stop payment on the transaction on your new card.

To place a stop payment order on an ACH debit, we may require you to provide your name and
telephone number, the type of account (checking or savings), and the exact company name used
by the sender of the ACH debit, and some of the other information listed under Placing a Stop
Payment Order. You can obtain the company name used by your sender from your statement by
looking at a prior ACH debit from this sender that posted to your account.

If you do not know the amount of the ACH debit, we may still be able to place the stop payment
order based on the company name of the sender, but this may stop all ACH items from this
sender. If you give us the wrong company name or if the sender changes the company name, we
may pay the item.
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To place a stop payment on other preauthorized (recurring) transactions, you must give us the
identifying information we request. You may be able to give us a specific expiration date for certain
stop payment orders if you choose to do so.

You must notify the payee that you have withdrawn your authorization for any preauthorized
(recurring) transaction.

Notice of Varying Amounts

If these regular payments may vary in amount, the person you are going to pay will tell you, 10
days before each payment, when it will be made and how much it will be. You may choose instead
to receive this type of notice only when the payment would differ by more than a certain amount
from the previous payment, or when the amount would fall outside certain limits that you set.

Liability for Failure to Stop Payment

If you order us to stop a preauthorized payment three business days or more before the transfer
is scheduled, and you have given us all of the information we requested, and we do not stop the
payment, we will be liable for your losses or damages directly caused by our failure to stop the
payment.

Subaccounts

For regulatory accounting purposes, we may classify checking accounts as two subaccounts:

a checking subaccount and a savings subaccount. For interest bearing checking accounts, we
calculate and pay interest at the same rate and in the same way on both subaccounts. For non-
interest bearing checking accounts, we do not pay interest on either subaccount. We may transfer
funds between these subaccounts. We record the subaccounts and any transfers between them on
our internal accounting records only. Otherwise, the subaccounts are subject to the same terms as
the checking and savings accounts described in this Agreement.

Unclaimed Property — Accounts Presumed Abandoned or Inactive
State and federal law and our policy govern when accounts are considered abandoned. The
applicable state law is generally the state listed in the address for your account statement.

Your account is usually considered abandoned if you have not performed at least one of the
following actwities for the period of time specified in the applicable state's unclaimed property law:
made a deposit or withdrawal, written to us about the account, or otherwise shown an interest

in the account, such as asking us to keep the account active. You usually need to perform the
activity. Therefore, bank charges and interest payments, and automatic deposits and withdrawals,
are usually not considered activity.

We are required by the unclaimed property laws to turn over accounts considered abandoned to
the applicable state. Before we turn over an abandoned account, we may send a notice to the
address we currently show for the account statement. We may not send this notice if mail we
previously sent to this address was returned. Unless prohibited by the applicable state law, we
may charge to the account our costs and expenses of any notice, advertisement, payment and
delivery of the account to the applicable state agency.

After we turn the funds over to the state, we have no further liability to you for the funds and you
must apply to the appropriate state agency to reclaim your funds.

If we consider your account inactive, then (unless prohibited by federal law or the law of the state
where we maintain your account) we may:

® charge dormant account fees on the account in addition to regular monthly maintenance
and other fees,

® stop sending statements,
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® if the account received interest, stop paying interest on the account; and
* refuse to pay items drawn on or payable out of the account.

If you re-establish contact with us, we do not have to reimburse you for these fees and we are not
liable to you for any interest that would otherwise have accrued on your account.

Verification of Transactions and Right to Reverse Transactions

Transactions, including those for which we provide a receipt, may be subject to subsequent
verification and correction, though we reserve the right not to do so in every case. We do not verify
a deposit at the teller window so the receipt that you receive at the time of your deposit is not
evidence that your deposit has been verified. We may reverse or otherwise adjust any transaction
(both credit and debit) that we believe we erroneously made to your account at any time without
prior notice to you, if we opt to do so.

Waiver, Severability, and Change of Law by Agreement

Waiver We may delay or waive the enforcement of any of our rights under this Agreement without
losing that right or any other right. No delay in enforcing our rights will affect your obligation to
pay us fees and other amounts you owe us under this Agreement. If we waive a provision of

this Agreement, the waiver applies only in the specific instance in which we decide to waive the
provision and not to future situations or other provisions regardless of how similar they may be.
Severabllity A determination that any part of this Agreement is invalid or unenforceable will not
affect the remainder of this Agreement.

Change of Law by Agreement If any part of this Agreement is inconsistent with any applicable
law, then to the extent the law can be amended or waived by contract, you and we agree that this
Agreement governs and that the law is amended or waived by this Agreement.
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Electronic Banking Services

We offer a variety of electronic banking services for use with your deposit accounts. We describe
some in this section and also provide certain disclosures that apply to use of an electronic banking
service with personal deposit accounts. We provide separate agreements to you that govern the
terms of some senvices, including separate agreements for ATM and debit cards and Online and
Mobile Banking services. Please review the following provisions and the separate agreement for
the service.

Types of Electronic Banking Services
ATM and Deblt Cards

We may issue you an ATM or debit card (either is called a “card”) and a personal identification
number (PIN) when you open your account. The terms that govern this service are in a separate
agreement that you receive with your card. Please review that agreement carefully.

There are daily dollar limits for withdrawals and purchases. We provide your card limits to you as
part of the separate agreement for card services. We may occasionally decide not to issue a card
or code to a customer. We may suspend or terminate a card or code at any time without cause or
notice.

The following information is a summary of how you can use your card. Some of these uses may
not be available with every card or at every ATM or other terminal.

At ATMs You can use your card with linked accounts at participating ATMs to withdraw cash,
transfer funds, and find out balances. At most ATMs that are prominently branded with the

Bank of America name and logo, you can also use your card and PIN with linked accounts to make
deposits and make payments to qualifying Bank of America credit cards and loans.

At particlpating merchants You can use your card with linked accounts at participating merchants
to purchase goods and services. Some merchants may also permit you to withdraw cash from your
checking account while making a purchase.

At participating financial Instltutlons You can use your card with linked accounts at participating
financial institutions to obtain a cash withdrawal from a teller.

Payments, Credits, and Transfers You can send or receive electronic transfers from or to your
accounts. We may do this by ACH (as a member of a national or local automated clearinghouse
association) or other similar networks. Electronic transfers may take various forms, such as:

® Automatic electronic deposits to your account, such as payroll or benefits payments;

® Automatic one-time or repeating charges to your account for bill payments, sent by a
merchant or other payee with your authorization. The merchant or payee may ask you for
bank number and account information from your check or a canceled check to create these
orders; and

® A “check conversion” transfer, where a merchant or other payee uses a check that you
have written to create an electronic transfer from your account. The merchant may either
keep the check you wrote or return it to you.

Online and Moblle Banking Online and Mobile Banking services are governed by a separate
agreement. You receive the agreement for the service at the time you enroll. You can use these
services with linked accounts to view your account information, make deposits, transfer funds
between your accounts and to the accounts of others, pay qualifying loans or credit cards, and
make payments from your account to third parties. You can enroll for these services on our
website bankofamerica.com.
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Telephone Banking You may use our automated customer service system with an Access ID
or speak to a telephone banker to get your account information, transfer funds between your
accounts with us, and pay qualifying loans or credit cards.

Access ID
An Access IDis a numeric code which, when used with a separate PIN number or passcode (plus,
in some circumstances, another piece of identifying information called a “verbal verification code”),
enables consumer and small business customers to do the following through our automated
telephone system or in person at a financial center:

® obtain information about deposit and credit accounts that are linked to the Access ID

® transfer funds and make payments between linked accounts, and

® obtain other services such as stop payments, check reorders, and copies of checks and
statements

You may request an Access ID and related security codes by calling customer service or at any
financial center. Please note that Access IDs may not be available to customers in all states.
In some states, individual account numbers, combined with additional security codes, may be
required to obtain account information and transact other business.

Two activity levels are available for most accounts linked to your Access ID:

(1) Inquiry: Allows you to obtain account balances and transaction information.
(2) Financial: Allows you to obtain account information, transfer funds among accounts linked to
the Access ID, and obtain certain other banking services.

When you first choose your Access D, and when you subsequently open any new accounts, we will
link all your Bank of America accounts that are eligible, and assign the financial activity level to all
accounts for which that activity level is available, unless you tell us otherwise. We may establish
certain limits on the accounts that can be linked to your Access ID and that can have the financial
activity level.

If you permit another person to use your Access ID or account number(s) and related code(s),

you are responsible for all transactions conducted by that person (even if he or she exceeds your
authorization), until you notify us that the person is no longer authorized so that we may block the
codes and issue new ones.

You must review your periodic statements and promptly report to us any unauthorized funds
transfers initiated through the use of your security codes or otherwise. You must also promptly
notify us of any suspected loss or theft of your security codes. Failure to take these actions may
affect the extent of your liability for any unauthorized transfers under federal banking regulations or
other applicable laws.

Small Buslness Access IDs If you are a small business customer, to uniquely identify each
person who initiates a request for banking services, you should establish a separate Access ID
and related security codes for each person who you determine needs access to your accounts.
Your authorization (whether express or implied) for any individual to establish an Access ID shall
constitute your authorization for the bank to provide account information to such individual and
(unless inquiry only access is selected) to transfer funds and conduct other banking transactions
upon that person’s request. Such authorization supersedes any resolution, signature card or other
document filed with the bank that purports to limit authority over any of your accounts, whether
currently on file or submitted or modified in the future, unless the Access ID authorization is
expressly modified or revoked.
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Electronic Banking Disclosures

Personal deposit accounts Our Personal Schedule of Fees describes our personal deposit accounts.
This Electronic Banking Disclosures section explains provisions that apply to electronic fund transfers
to or from personal deposit accounts (sometimes referred to as “consumer deposit accounts”).
These Transfers are governed by Regulation E, which implements the federal Electronic Fund
Transfer Act. A personal deposit account is an account that is owned by a natural person and that is
established primarily for personal, family, or household purposes.

Buslness deposlt accounts Our Business Schedule of Fees describes our business deposit accounts.
Business deposit accounts are accounts that are established primarily for business purposes.

When you open one of our business deposit accounts, you represent and agree to that you are
establishing it primarily for business purposes. Provisions below that explain a consumer’s liability for
unauthorized transfers do not apply to business deposit accounts, although as a matter of practice
we generally follow the error resolution procedures described in this Electronic Banking Disclosures
section for business-purpose accounts. Please note that we are not required to follow these
procedures for business accounts and that we may change our practice at any time without notice.

Consumer's Llabllity for Unauthorized Transfers

Tell us AT ONCE if you believe your card or your personal identification number (PIN) or other code
has been lost or stolen. Also, tell us AT ONCE if you believe that an electronic fund transfer has
been made without your permission using information from your check. The best way to keep your
possible losses down is to call us immediately.

Your losses could include all of the money in your account plus, if you have an overdraft protection
plan linked to your account, any transfers from another account or any advances on a credit line.

If you tell us within two business days after you learn of the loss or theft of your card or code, you
can lose no more than $50 if someone uses your card without your permission.

If you do NOT tell us within two business days after you learn of the loss or theft of your card or
code, and we can prove we could have stopped someone from using your card or code without
your permission if you had told us, you could lose as much as $500.

Also, if your statement shows transfers that you did not make, including those made by card, code
or other means, tell us at once. If you do not tell us in writing within 60 days after the statement
was mailed to you, you may not get back any money you lost after the 60 days if we can prove that
we could have stopped someone from taking the money if you had told us in time. If a good reason
(such as a long trip or a hospital stay) kept you from telling us, we will extend the time periods.

Note: These liability rules are established by Regulation E, which does not apply to business deposit
accounts. For personal deposit accounts, our liability policy regarding unauthorized debit card or
ATM card transactions, and unauthorized Online Banking transactions may give you more protection,
provided you report the transactions promptly. Please see the agreement you receive with your ATM
or debit card and the Online Banking agreement.

You should never write your PIN on your card or carry the PIN with you. This reduces the possibility
of someone using your card without your permission if it is lost or stolen.

If you give, or make reasonably avaitable, your card, PIN or other access device or code to anyone,
you may be liable for any use made of such until you advise us that such person is not authorized
to use them.

Also, the state law applicable to your account may give you more time to report an unauthorized
transaction or may give you more protection. For example, in Massachusetts, the two day and 60
day time limits for reporting unauthorized transactions do not apply and the $500 limit does not
apply.
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Contact In Event of Unauthorlzed Transfer; and Lost or Stolen Card, PIN or Other Code

If you believe your card, PIN or other code is lost or stolen, or learned by an unauthorized person,
or that someone has transferred or may transfer money from your account without your permission,
notify us immediately by calling the number listed below.

Telephone: 1.800.432.1000
You can also write to us at: Bank of America, P.O. Box 53137, #7405, Phoenix, AZ 85072-3137

You should also call the number or write to the address listed above if you believe a transfer has
been made using the information from your check without your permission.

If unauthorized activity occurs, you agree to cooperate during the investigation and to complete a
Lost/Stolen Card and Fraud Claims Report or similar affidavit.

Buslness Days For purposes of these electronic banking disclosures, our business days are
Monday through Friday. Weekends and bank holidays are not included.

Documentatlon of Transfers

Receipts You can usually get a receipt at the time you make any transfer to or from your account
at an ATM or point of sale terminal. You may not get a receipt for small dollar transactions.
Transactions may be verified by us though we reserve the right not to do so in every case, so the
receipt is not final and our records will control if there is a conflict.

Preauthorized Credits If you have arranged to have direct deposits made to your account at least
once every 60 days from the same person or company, you can call us at 1.800.432.1000 to find
out whether or not the deposit has been made.

Periodic Statements We send you a monthly account statement unless there are no electronic fund
transfers in a particular month. In any case, we send you a statement at least quarterly unless we
consider your account inactive.

Preauthorized Payments
Please see the Additional Information about Stop Payments for Preauthorized (Recurring) Electronic
Funds Transfer section in the Stop Payment Orders and Postdated Orders section of the Agreement.

Liabllity for Fallure to Make Transfers

If we do not complete a transfer to or from your account on time or in the correct amount
according to our agreement with you, we will be liable for your losses or damages. However, there
are some exceptions. We will not be liable, for instance:

If, through no fault of ours, you do not have enough money in your account to make the
transfer.
If the transfer would go over the credit limit on your overdraft line.

If the ATM where you are making the transfer does not have enough cash.

If the ATM, terminal or system was not working properly and you knew about the breakdown
when you started the transfer.

If circumstances beyond our control (such as power outages, equipment failures, fire or flood)
prevent the transfer, despite reasonable precautions that we have taken.

If the funds are subject to legal process or other encumbrance restricting the transfer.
If we consider your account to be inactive or dormant.

If your card or code has been revoked due to inactivity or at our discretion.
There may be other exceptions stated in our agreement with you or permitted by law.

Confldentlality - Account Information Disclosure We will disclose information to third parties about
your account or transfers you make as stated in the Information about You and Your Account
section near the front of this Agreement.
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Fees

ATM Fees When you use an ATM that is not prominently branded with the Bank of America name
and logo, you may be charged a fee by the ATM operator or any network used and you may be
charged a fee for a balance inquiry even if you do not complete a fund transfer. We may also
charge you fees.

Other Fees For other fees that apply to electronic banking services, please review the Schedule
of Fees for your account and each agreement or disclosure that we provide to you for the specific
electronic banking service, including the separate agreement for Online and Mobile Banking
services and the separate agreement for ATM and debit cards.

In Case of Errors or Questions about your Electronic Transfers You May Sign into Online Banking
to Report the Error Promptly, or Call or write us at the telephone number or address below, as
soon as you can, if you think your statement or receipt is wrong, or if you need more information
about a transfer listed on the statement or receipt.

Call us at 1.800.432.1000 during normal Claims Department business hours or write us at
Bank of America, P. 0. Box 53137, #7405, Phoenix, AZ 85072-3137.

We must hear from you NO LATER than 60 days after we sent you the FIRST statement on which
the error or problem appeared. Please provide us with the following:

® Tell us your name and account number;

® Describe the error or the transfer you are unsure about, and explain as clearly as you can
why you believe it is an error or why you need more information;

® Tell us the dollar amount of the suspected error.

If you tell us orally, we may require that you send your complaint or question in writing within 10
business days.

We will determine whether an error occurred within 10 business days after we hear from you and
will correct any error promptly. If we need more time, however, we may take up to 45 days to
investigate your complaint or question. If we decide to do this, we will credit your account within
10 business days for the amount you think is in error, so that you will have the use of the money
during the time it takes us to complete our investigation. If we ask you to put your complaint

or question in writing and we do not receive it within 10 business days, we may not credit your
account.

For errors involving new accounts, point of sale, or foreign-initiated transactions, we may take up to
90 days (instead of 45) to investigate your complaint or question. For new accounts we may take
up to 20 business days to credit your account for the amount you think is in error.

We will tell you the results within 3 business days after completing our investigation. If we decide
that there was no error, we will send you a written explanation. You may ask for copies of the
documents that we used in our investigation.

Notlce: As part of the security system to help protect your card and PIN, we may use hidden
cameras and other security devices to determine who is using a card at an ATM. You consent to
this.

Additional Information for Massachusetts customers: Any documentation provided to you which
indicates that an electronic fund transfer was made shall be admissible as evidence of the transfer
and shall constitute prima facie proof that the transfer was made. And the initiation by you of
certain electronic fund transfers from your account will effectively eliminate your ability to stop
payment of the transfer. UNLESS OTHERWISE PROVIDED IN THIS AGREEMENT, YOU MAY NOT
STOP PAYMENT OF ELECTRONIC FUND TRANSFERS. THEREFORE, YOU SHOULD NOT EMPLOY
ELECTRONIC ACCESS FOR PURCHASES OR SERVICES UNLESS YOU ARE SATISFIED THAT YOU
WILL NOT NEED TO STOP PAYMENT.
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ATM Safety Tips

The suggestions that follow offer some simple tips on protecting your card and PIN and exercising
care when using an ATM.

Protect Your ATM Card and Personal Identification Number (PIN)
® Always protect your card by keeping itin a safe place. |f your card is lost or stolen, contact
us immediately.
Memorize your PIN. Do not write it on your card, keep it in your wallet or give it to anyone.
® |f you choose your own PIN, avoid using numbers for your PIN that are easily identifiable
(such as birth dates, telephone numbers, addresses, etc.)
® Never give information about your card or PIN over the telephone, email or the Internet,
unless to a trusted merchant in a call or transaction initiated by you. If someone is asking
for this information, refuse and immediately contact us.

Carefully review your account statements and report any fraudulent transactions
immediately.

Be Aware of Your Surroundings at ATMs
® Be aware of people and your surroundings before, during and after you use an ATM,
particularly at night. If you think it is unsafe, leave immediately and visit another ATM.

If you must visit an ATM at night, take someone with you.

When using an ATM with a door that requires card access, close the door completely upon
entering and exiting and do not open the door to anyone you don't know.

When you use a drive-up ATM, keep your engine running, doors locked and only the driver's
window open during the transaction.

The activity around Bank of America ATMs may be monitored or recorded by surveillance
cameras.

Protect Your Privacy
® Shield the key pad with your hand or body while entering your PIN at an ATM.
® Put your card and receipt away immediately after completing your transaction. Do not count
your cash at the ATM.
* Do not leave your transaction record at the ATM. Keep your transaction record in a safe
place, so you can compare it to your statement.

Request Emergency Assistance
* |f you need emergency assistarce, call 911 from the nearest telephone. If you have
a complaint about the security of a Bank of America ATM, call our Corporate Security
Department at 1.800.222.7511.
® Report all crimes immediately to law enforcement. If you think you're being followed from
an ATM, go to a busy area and immediately contact the police.
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Funds Transfer Services

The following provisions apply to funds transfers you send or receive through us, but do not apply to
electronic fund transfers governed by Regulation E, Subpart A of the Consumer Financial Protection
Bureau. We provide separate agreements to you that govern the terms of some funds transfer
services, including separate agreements for Online and Mobile Banking, telephone transfers, and
funds transfers in the financial centers. If you have a specific agreement with us for these services,
these provisions supplement that agreement to the extent these provisions are not inconsistent with
the specific agreement.

The Uniform Commercial Code includes provisions relating to funds transfers. These provisions
define the folowing terms: funds transfer, payment order and beneficiary. These terms are used
here as they are defined in Article 4A of the Uniform Commercial Code — Funds Transfers as adopted
by the state whose law applies to the account for which the funds transfer service is provided.

In general: A funds transfer is the process of carrying out payment orders that lead to paying a
beneficiary. The payment order is the set of instructions given to us to transfer funds. The beneficiary
is the person or business who receives the payment.

In addition, funds transfers sent outside of the United States that are initiated by consumers
primarily for personal, family or household purposes are governed by federal law (Remittance
Transfers) (see below). Effective as of the date set forth in the final rules implementing EFTA
(defined below), federal law may provide rights with respect to Remittance Transfers that may vary in
certain ways from the terms and conditions set forth herein. Your rights with respect to Remittance
Transfers, including disclosure, error resolution and cancellation rights, will be explained to you
contemporaneously with each Remittance Transfer transaction you initiate, either orally or in writing.

In general, your and our rights and obligations under this Agreement are governed by and interpreted
according to federal law and the law of the state where your account is located. However, Remittance
Transfers shall be governed by federal law and, as applicable, the law of the State of New York.
Funds transfers to your account or funded from your account or otherwise funded by you may

involve one or more funds transfer systems, including, without limitation, Fedwire or Clearing House
Interbank Payments System (CHIPS). Accordingly, notwithstanding any choice of law that may be
provided elsewhere in this agreement, such transfers wil be governed by the rdes of any funds
transfer system through which the transfers are made, as amended from time to time, including,
without limitation, Fedwire, the National Automated Clearing House Association, any regional
association (each an “ACH”), and CHIPS. Funds transfers through Fedwire will be governed by,

and subject to, Regulation J, Subpart B, and Uniform Commercial Code Article 4A incorporated by
reference thereunder. Funds transfers through CHIPS are governed by, and subject to, CHIPS Rules
and Administrative Procedures and by the laws of the State of New York, including Article 4-A of

the New York Uniform Commercial Code, regardless of whether the payment message is part of a
transfer that is a Remittance Transfer, except that in the case of an inconsistency between New York
law and EFTA, EFTA shall govern.

We may charge fees for sending or receiving a funds transfer. We may deduct our fees from your
account or from the amount of the transfer. Other financial institutions involved in the funds transfer
may also charge fees. For current fees, call us at the number for customer service on your statement
or ask a financial center associate.

Remittance Transfers

The Bank may execute certain payment orders for you known as Remittance Transfers. A
Remittance Transfer is a wire transfer initiated by a consumer primarily for personal, family or
household purposes to a designated recipient in a foreign country. Effective as of the date set
forth in the final rules implementing EFTA (defined below), federal law may provide certain rights
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and obligations related to Remittance Transfers that may differ from rights and obligations that
apply to other types of payment orders, including disclosure, cancellation and error resolution
rights. To the extent the provisions of this Agreement are inconsistent with the oral or written
disclosures provided to you for a Remittance Transfer governed by section 919 of the Electronic
Fund Transfer Act (EFTA), 15 U.S.C. section 16930-1, the terms of the disclosures provided at the
time of the Remittance Transfer shall govern. Notwithstanding anything to the contrary contained
herein, rights and obligations that apply to Remittance Transfers are as set forth in EFTA and, as
applicable, as set forth in New York law.

Sending Funds Transfers

You may subscribe to certain services we offer or you may give us other instructions to pay money
or have another bank pay money to a beneficiary. This Sending Funds Transfers section applies to
wire transfers (excluding Remittance Transfers) and transfers we make between your

Bank of America accounts. It does not apply to automated clearing house (ACH) system funds
transfer services.

You may give us payment orders for ACH system funds transfers only if you have a separate
agreement with us for those services.

Cutoff Times for Payment Orders We have cutoff times for processing payment orders. Cutoff
times vary depending on the particular office of our bank and the type of payment order. We may
treat payment orders we receive after a cutoff time as if received the next business day. We tell
you our cutoff times upon request.

Amending or Cancellng Payment Orders You may not amend or cancel a payment order after we
receive it. If you ask us to do this, we may make a reasonable effort to act on your request. But
we are not liable to you if, for any reason, a payment order is not amended or canceled. You agree
to reimburse us for any costs, losses or damages that we incur in connection with your request to
amend or cancel a payment order.

Inconsistency of Name or Number The beneficiary’s bank may make payment to the beneficiary
based solely on the account or other identifying number, even if the name on the payment order
differs from the name on the account. We or an intermediary bank may send a payment order to
an intermediary bank or beneficiary’s bank based solely on the bank identifying number, even if the
payment order indicates a different bank name.

Sending Payment Orders We may select any intermediary bank, funds transfer system or means
of transmittal to send your payment orders. Our selection may differ from that indicated in your
instructions.

Notice of Rejection We may reject payment orders. We notify you of any rejection orally,
electronically or in writing. If we send written notices by mail, we do so by the end of the next
business day.

We are not liable to you for the rejection or obligated to pay you interest for the period before you
receive timely notice of rejection.

Errors or Questions About Your Payment Orders We notify you about certain funds transfers by
listing them on your account statement. In some cases, we also may notify you electronically, in
writing or by a report produced through one of our information reporting services.

You must notify us at once if you think a funds transfer shown on your statement or notice is
incorrect. You must send us written notice, including a statement of relevant facts, no later than
14 days after the date you receive the first notice or statement on which the problem or error
appears.

If you fail to notify us within this 14-day period, we are not liable for any loss of interest because
of an unauthorized or erroneous debit or because your statement or notice is incorrect. We are not
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required to compensate you, and we are not required to credit or adjust your account for any loss
of interest or interest equivalent.

Calculatlons Unless otherwise prohibited by law, if we are obligated to pay for loss of interest

that results from our error or delay regarding your payment order, we calculate compensation as
follows. With an analyzed checking account, we credit the account to reflect the applicable value
date or otherwise adjust the account under our account analysis procedure, to recalculate earnings
credits for the period involved. With a non-analyzed, non-interest bearing account, we use a rate
equal to the average of the Federal Funds rates set by the Federal Reserve Bank of New York, less
a reserve factor. With a non-analyzed, interest bearing account, we use the rate applicable to the
account. If we have a separate agreement with you specifying a different calculation method, we
use that method instead.

Receiving Funds Transfers

We may receive instructions to pay funds to your account. We may receive funds transfers directly
from the sender, through a funds transfer system or through some other communications system.
This includes wire transfers, ACH transfers that may be sent through an ACH system or processed
directly to an account with us, transfers sent through transfer systems that deliver payments in real
time, and transfers between Bank of America accounts.

ACH Provislonal Payment Rule Under ACH rules, funds transfers sent through an ACH are
provisional and may be revoked prior to final settlement. You agree to these rules. If the funds
transfer is revoked before final settlement, we may charge your account for the amount credited.
The person who sent the payment order is considered not to have paid you. If this happens, we do
not send a separate notice; we report the information on your account statement.

Notice of Funds Transfer We notify you that we have received funds transfers by listing them on
your account statement. We provide statements to you by mail or through Online Banking if you
selected paperless delivery through Online Banking for your deposit account documents. If you use
one of our information reporting services, you may receive notice through that service.

We are not obligated to send you a separate notice of each incoming funds transfer. While we
generally do not provide such separate notices, we may do so on occasion, in which case we send
the notice within two business days after we credit your account.

We are not obligated to pay you interest for the period before you receive notice.

If you are expecting a funds transfer and want to find out if it has been credited to your account,
call us at the number for customer service on your statement.

Posting Your Customers’ Payments We credit to your account electronic payments (such as bill
payments) that we receive from your customers. If you do not apply a payment to an account of
your customer, you must promptly return the payment to us.

ACH Debits and Credits

From time to time, originators that you authorize may send automated clearing house (ACH) credits
or debits for your account. For each ACH transaction, you agree that the transaction is subject to
the National Automated Clearing House Association (NACHA) Operating Rules and any local ACH
operating rules then in effect. You agree that we may rely on the representations and warranties
contained in these operating rules and either credit or debit your account, as instructed by the
originator of the ACH transaction.

You should be careful about giving someone your account number to help prevent unauthorized
transactions on your account. You must notify us immediately of unauthorized activity.

For information about stopping payment of an ACH transaction, see Stop Payment Orders and
Postdating Orders in the Other Terms and Services section.
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Business deposit accounts You acknowledge and agree that if you request us to transmit an ACH
return transaction in connection with any problem, including a claim of erroneous or unauthorized
ACH debit posted to your account, the related originating depository financial institution has no
obligation to accept that return transaction if the return request is not made within the applicable
time frame set forth in the NACHA Operating Rules. We will respond to your reported problem

and attempt to pursue your request with the originating depository financial institution as long

as you report the problem to us in writing within 60 days after the statement first reflecting the
transaction was mailed to you; however, we do not guarantee that we will be able to recover your
funds if you notify us of the problem beyond NACHA time frames. In some cases, depending on the
facts, your claim may not be honored and you could incur a loss.

Tax Information

Generally, we are required to report annually to you and to the Internal Revenue Service (IRS)
interest payments that total $10 or more during the year on your deposit account with us. We may
also be required to report this information to the appropriate state revenue authority.

When you open an account, we are required to obtain — and each U.S. citizen or resident alien
must give us — a certified U.S. Taxpayer Identification Number (TIN) and information regarding your
backup withholding status. When you apply for an account, you certify that you have provided the
correct TIN for the account holder and the correct backup withholding status.

For individual accounts, the TIN is your Social Security Number (SSN). For individual accounts with
more than one owner, we report taxpayer information for the person listed first in our records.
Resident aliens who do not qualify for Social Security should provide their Individual Taxpayer
Identification Number (ITIN). For other accounts, the TIN is the owner’s Employer Identification
Number (EIN). If you do not give us a certified name and TIN, if the IRS notifies us that the name
and TIN you gave us is incorrect, or if the IRS notifies us that you failed to report all your interest and
dividends on your tax return, we are required to backup withhold at the current backup withholding
rate on interest paid to your account and pay it to the IRS. In some cases, a state and local tax
authority may also require that we pay state and local backup withholding on interest paid to your
account when we are required to pay backup withholding to the IRS. Backup withholding is not an
additional tax. If you are subject to backup withholding, we are required to report to you and to the
IRS regardless of the amount of the interest payment. You may claim amounts withheld and paid to
the IRS as a credit on your federal income tax return.

If you are a certified nonresident alien individual, you are generally exempt from backup withholding
on interest but may be subject to information reporting if you reside in a country in which we

are required to report. If you are a certified foreign entity, you are generally exempt from backup
withholding and information reporting for interest payments. Deposit interest income that is
effectively connected with the conduct of a trade or business in the United States is subject to
information reporting.

You must renew your status as an exempt foreign person or entity prior to the end of the third
calendar year following the year in which you last certified your status. If you fail to renew your
status by the last day of the fourth calendar year, your interest payments will be subject to backup
withholding. If you become a U.S. citizen or resident after opening your account, you must notify us
within 30 days and provide us with your certified name and TIN.

We comply with Foreign Account Tax Compliance Act (FATCA) as mandated by U.S. federal tax law.
We will withhold on certain payments when required by such law.

For more information or to determine how this information applies to you, consult your U.S. tax
aadvisor.
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If you administer your account as a retirement account, all IRS reporting and filing implications are
the sole responsibility of the account holder and should be discussed with the account holder’s tax
advisor as neither Bank of America, its affiliates, nor its employees, provide tax advice.

Resolving Claims

If you and we are not able to resolve a claim ourselves, then you and we agree that the claim will
be resolved as provided in this Resolving Claims section. This is a dispute resolution provision.
Please read it carefully.

What does “Claim” Mean?

Claim means any claim, dispute or controversy (whether under a statute, in contract, tort, or
otherwise and whether for money damages, penalties or declaratory or equitable relief) by either
you or us against the other, or againstthe employees or agents of the other, arising from or
relating in any way to this deposit agreement (including any renewals, extensions or modifications)
or the deposit relationship between us.

Claim does not include provisional or ancillary remedies from a court of competent jurisdiction,
which either you or we may exercise without waiving the right to arbitration or reference.

How Claims on Personal Accounts will be Resolved
You and we both agree that all Claims relating to a personal account will be resoled in court by a
judge without a jury, as permitted by law.

JURY TRIAL WAIVER FOR PERSONAL ACCOUNTS

FOR PERSONAL ACCOUNTS, AS PERMITTED BY LAW, YOU AND WE AGREE AND UNDERSTAND
THAT YOU AND WE ARE BOTH GIVING UP THE RIGHT TO TRIAL BY JURY. THIS IS A JURY TRIAL
WAIVER.

How Claims on Business Accounts will be Resolved

You have the right to compel us at your option, and we have the right to compel you at our option,
to resolve a Claim relating to a business account by binding arbitration. If neither you nor we
decide to compel arbitration, then the Claim will be resolved in court by a judge without a juy, as
permitted by law. There is an exception for Claims brought in a California state court. If a Claim
relating to a business account is brought in a California state court, either you or we can seek

to compel the other to have the Claim resolved by general reference to a judicial referee under
California Code of Civil Procedure (C.C.P.) Section 638, as provided below. Both parties may
also agree to resolve their disputes through judicial reference. The arbitration, judicial reference
or trial by a judge will take place on an individual basis without resort to any form of class or
representative action.

CLASS ACTION AND JURY TRIAL WAIVER FOR BUSINESS ACCOUNTS

FOR BUSINESS ACCOUNTS, YOU AND WE AGREE AND UNDERSTAND: (1) THAT YOU AND

WE ARE BOTH GIVING UP THE RIGHT TO TRIAL BY JURY, AND (2) THAT THIS SECTION PRE-
CLUDES YOU AND US FROM PARTICIPATING IN OR BEING REPRESENTED IN ANY CLASS OR
REPRESENTATIVE ACTION OR JOINING OR CONSOLIDATING THE CLAIMS OF OTHER PERSONS.
THIS IS A CLASS ACTION WAIVER AND JURY TRIAL WAIVER.

Judicial Reference
A case sent to judicial reference is heard by a neutral individual (a “judicial referee”), but remains
in the court system subject to the same rules of procedure, discovery and evidence and appeal as
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any court case. The judicial referee will be an active or retired judge or attorney with more than 10
years of experience, chosen by mutual agreement of you and us.

If you and we are unable to agree on a judicial referee, then the judicial referee will be appointed
according to the procedure for appointment of a referee under California C.C.P. Section 640.

The judicial referee, sitting alone without a jury, will decide questions of law and fact and will
resolve the Claim. This includes the applicability of this Resolving Claims section and the validity of
the deposit agreement.

Judicial reference will be governed by California C.C.P. Section 638 at seq. and the judicial referee
will determine all issues in accordance with federal and California law and the California rules

of evidence. The referee is empowered to provide all temporary or provisional remedies and rule
on any motion that would be authorized in pretrial or trial proceedings in court, including motions
for summary judgment or summary adjudication. The award that results from the decision of the
referee will be entered as a judgment in the court that appointed the referee, in accordance with
the provisions of California C.C.P. Sections 644(a) and 645. You and we both reserve the right to
seek appellate review of any judgment or order to the same extent permitted in a court of law.

Arbitration
This section on arbitration applies to business accounts and is subject to the provisions of the
Limitation and Non-Severability section below.

Arbitration is a method of resolving disputes in front of one or more neutral individuals, instead of
having a trial in court in front of a judge and/or jury. The arbitrator will be an active or retired judge
or attorney with more than 10 years of experience, chosen by mutual agreement of you and us.

If you and we are unable to agree on an arbitrator, then you agree to choose one of the following
Administrators within 10 days of our written notice that an agreement cannot be reached.

® JAMS Resolution Center
1920 Main St., Suite 300
Irvine, CA 92614
www.jamsadr.com
(800) 352-5267
® American Arbitration Association (“AAA”)
1633 Broadway, 10" Floor
New York, NY 10019
www.adr.org
(212) 716-5800

If you do not choose the Administrator on a timely basis, we will select the Administrator and the
Administrator will select the arbitrator using the Administrator's rules. If an Administrator cannot
hear or refuses to hear the arbitration, then the arbitration will be handled by the alternative
Administrator.

The arbitrator, sitting alone without a jury, will decide questions of law and fact and will resolve the
Claim. This includes the applicability of this Resolving Claims section and the validity of the deposit
agreement, except that the arbitrator may not decide or resolve any Claim challenging the validity
of the class action and jury trial waiver. The validity of the class action and jury trial waiver will be
decided only by a judicial referee or a court.

After a decision is given by an arbitrator, and where the amount of the Claim exceeds $200,000,
either you or we can appeal the arbitrator’s decision to another arbitrator. If the amount of the
Claim exceeds $1,000,000, either you or we can appeal the arbitrator’s decision to a panel of
three arbitrators. No decision may be appealed under this paragraph, unless the arbitrator that
heard the matter first makes a finding that the Claim could reasonably have exceeded either
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$200,000 or $1,000,000. Any arbitrator who hears an appeal under this paragraph will be
selected according to the rules of the Administrator.

The arbitration of any matter involves interstate commerce and is governed by the Federal
Arbitration Act, 9 U.S.C. 8§ 1 et seq. {the “FAA”). The arbitrator will follow applicable substantive
law to the extent consistent with the FAA. The arbitrator will give effect to the applicable statutes
of limitation and will dismiss barred claims. Arbitrations will be governed by the rules of the
Administrator to the extent those rules do not conflict with this Resolving Claims section. In
addition, you or we may submit a written request to the arbitrator to expand the scope of discovery
normally allowable. At the timely request of either you or us, the arbitrator must provide a brief
written explanation of the basis for the award.

Judgment upon the award given by the arbitrator may be entered in any court having jurisdiction.
The arbitrator’'s decision is final and binding, except for any right of appeal provided by the FAA or
under this Agreement.

Limitation and Non-Severabillty

For both personal and business accounts. Regardless of anything else in this Resolving Claims
section, you and we both acknowledge and agree that the validity and effect of the class action
and jury trial waiver for business accounts and the jury trial waiver for personal accounts may be
determined only by a court or judicial referee and not by an arbitrator. You and we both have the
right to appeal the limitation or invalidation of the waiver.

For business accounts. Regardless of anything else in this Resolving Claims section, you and we
both acknowledge and agree that the class action and jury trial waiver is material and essential to
the arbitration of any disputes between you and us and is non-severable from the agreement to
arbitrate Claims. If the class action and jury trial waiver is limited, voided or found unenforceable,
then the agreement to arbitrate (except for this sentence) will be null and void with respect to such
proceeding and this Resolving Claims section will be read as if the provisions regarding arbitration
were not present. You and we both have the right to appeal the limitation or invalidation of the
class action and jury trial waiver. You and we acknowledge and agree that under no circumstances
will a class action be arbitrated.

Rules of Interpretation

Except as provided in the Limitation and Non-Severability section above, if any portion of this
Resolving Claims section is determined to be invalid or unenforceable, it will not invalidate

the remaining portions of this section. If there is a conflict or inconsistency between this

Revolving Claims section and other terms of this deposit agreement or the applicable rules of

the Administrator, this Resolving Claims section will govern. If there is any conflict between this
Revolving Claims section and any other dispute provision (whether it be for arbitration, reference or
any other form of dispute resolution), this Resolving Claims section will prevail for Claims arising
out of this deposit agreement or transactions contemplated by this deposit agreement.

Jurisdiction and Venue

Any action or proceeding regarding your account or this deposit agreement must be brought in
the state in which the financial center that maintains your account is located. You submit to the
personal jurisdiction of that state. Note that any action or proceeding will be governed by and
interpreted in accordance with the Governing Law section of this agreement.

If a Claim is submitted to arbitration and the state where that financial center is located is not
reasonably convenient for you, then you and we will attempt to agree on another location. If you
and we are unable to agree on another location, then the location will be determined by the
Administrator or arbitrator.
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Investment products are provided by Merrill Lynch, Pierce, Fenner & Smith Incorporated and:

Are Not FDIC Insured Are Not Bank Guaranteed r May Lose Value J

Merrill Lynch, Pierce, Fenner & Smith Incorporated is a registered broker-dealer, Member SIPC,
and a wiholly owned subsidiary of Bank of America Corporation.

Merrill Edge is available through Merrill Lynch, Pierce, Fenner & Smith Incorporated (MLPF&S),
and consists of the Merrill Edge Advisory Center™ (investment guidance) and self-directed online
investing.

Merrill Edge® and Merrill Lynch® are registered trademarks of Bank of America.

Overview

This schedule lists account fees and also explains how you can avoid some account
fees. Please review the account description for details about your account. Other
account fees that can apply to your account are listed in the account descriptions and
in the Other Account Fees and Services section.

Your account and deposit relationship with us are governed by this schedule of fees
and the Deposit Agreement and Disclosures. Please read both agreements carefully.
These agreements are part of the binding contract between you and us for your account
and deposit relationship. You can also find these agreements at bankofamerica.com.

When you open a deposit account, it is located at a financial center and generally
remains at that location until it is closed. If your address is in a state where we do not
have a financial center at the time, we may open the account at a financial center in
Virginia. If state taxes apply to an account or service, taxes are in addition to the fee
amount listed.

We may change the accounts and services described in this schedule at any time.
We may add new terms and conditions. We may delete or amend existing terms and
conditions. We may also add new accounts or services and convert or discontinue
existing accounts or services at any time.

You can get information about interest rates and fees for services not covered in this
schedule by visiting a financial center or calling us at the number on your statement.

Optional Services

The following optional services are generally available with our checking and savings
accounts:

- Debit card (Photo Security® feature available) or ATM card
- Online Banking service

- Online and Mobile Bill Pay service

+ Email and Text Alerts

- Direct deposits

- Keep the Change® Savings Service

- Affinity Banking

« Preferred Rewards

+ Overdraft Protection Service from another linked account
- Automatic transfers from checking to savings

These optional services can help you manage your account. To learn more about them,
please review the agreement for that service. You can also review information on
bankofamerica.com or speak to a financial center associate.

Page 1
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Personal Checking Accounts

Monthly Maintenance Fee for Checking
Account and How to Avoid It

Account

Other Important Account Information

Monthly maintenance fee for Bank of America Core
Checking - $12.00

Bank of America Core
Checking®

« Use direct deposit

= Non-interest bearing account
* Minimum to open - $25.00

To avoid the monthly maintenance fee, meet one of the
following requirements during each statement cycle:

« Have at least one qualifying direct deposit of $250 or
more made to your account each statement cycle.

Or

your account.
Or

« Enroll in the Preferred Rewards program and qualify for
the Gold, Platinum or Platinum Honors tier (first 4
checking accounts).

Please also review Other Account Fees and Services on pages 7-12, Frequently Asked Questions About
Accounts on page 13 and the Deposit Agreement and Disclosures.

« Maintain a minimum daily balance of $1,500 or more in

Ex. 2
44

Student waiver. When this account is owned either individually or jointly by a student,

upon your request we waive the monthly maintenance fee for each statement cycle during

which the student meets both of the following requirements:

- The student is enrolled in a high school or a college, university or vocational program,
and

- The student is under 24 years old.

College, university and vocation students may be required to show proof of enroliment. This

student waiver does not apply when the student turns 24, ceases to be an owner of the

account, or is no longer enrolled in school.

Forinformation about direct deposits, see page 13.

The minimum daily balance is the lowest balance that we determine is in the account during

a statement cycle. This means you will need to ensure your account does not fall below

$1,500 during your statement cycle.

Page 2
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Personal Checking Accounts (cont.)

Monthly Maintenance Fee for Checking
Account and How to Avoid It

Account

Other Important Account Information

Monthly maintenance fee for Bank of America Interest
Checking - $25.00

Bank of America Interest
Checking®

* Interest bearing account

* Variable rate

* Minimum to open - $100.00

To avoid the monthly maintenance fee, maintain a
combined balance of $10,000 or more during each
statement cycle.

For each statement cycle, we add the following balances
together to determine your combined balance:

- The average daily balance in your Interest Checking
account and in each checking and savings account that
is linked to your Interest Checking account. We determine
the average daily balance in a linked account by using
the beginning balance in the linked account for each day
of the Interest Checking statement cycle.

And

« The current balance, as of the end of your Interest
Checking statement cycle, in each CD and IRA that is
linked to your Interest Checking account.

And

« The current balance, as of two business days before
the end of your Interest Checking statement cycle, in
each eligible Merrill Edge and Merrill Lynch investment
account that is linked to your Interest Checking account.
Or

« Enroll in the Preferred Rewards program and qualify
for the Gold, Platinum or Platinum Honors tier (first 4
checking accounts).

You can also get the following services with this account:

- Three additional Bank of America Interest Checking accounts and four savings accounts
with no monthly maintenance fee when you link them to your primary Interest Checking
account.

« Free standard checks or discounts on certain styles.

« No transfer fee for Overdraft Protection transfers from your linked Bank of America
savings, line of credit or secondary checking account. (Other line of credit fees may
apply.)

» No fee for incoming domestic wire transfers, cashier's checks, stop payments, and more.

Additional accounts. For accounts linked to your Interest Checking account, we waive the
monthly maintenance fee on the first three linked Interest Checking accounts and on the
first four linked savings accounts of any type. The minimum amount you need to open each
additional account, and other terms and fees, apply to each linked account. While you

can also have us link more accounts, this waiver of the monthly maintenance fee does not
apply to them. Transaction limits apply to savings accounts. See “What are the transaction
limitations on my savings account?” in the Frequently Asked Questions About Accounts
section on page 14.

Linking accounts. You must tell us what accounts you want us to link to your Interest
Checking account. You can do so by visiting a financial center or calling us at the number on
your statement. We do not automatically link other accounts for pricing. Certain restrictions
apply. Please review “What does it mean to link accounts?” on page 13.

Employees and Retirees: Bank of America employee and retirees qualify fora waiver of
the monthly maintenance fee on up to four Bank of America Interest Checking accounts.
When employees or retirees no longer meet the qualifications, standard product terms and
pricing apply. See “Which employees and retirees are eligible for a waiver of the Monthly
Maintenance Fee?” in the Frequently Asked Questions About Accounts section on page 14.

Please also review Other Account Fees and Services on pages 7-12, Frequently Asked Questions About
Accounts on page 13 and the Deposit Agreement and Disclosures.

Ex. 2
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Personal Savings Accounts

Account

Monthly Maintenance Fee for Savings
Account and How to Avoid It

Other Important Account Information

Rewards Savings

« Interest bearing account
« Variable interest rate

« Potential for Preferred Rewards
interest rate booster feature -

e Minimum amount
to open - $100.00

Minor Savings Accounts
(Under 18)

« Under 18 years old, beginning a
savings program

« Interest bearing account

« Variable interest rate

* Minimum amount
to open - $25.00

(Use Rewards Savings for custodial
ownership, such as UTMA/UGMA)

Monthly maintenance fee - $8.00

To avoid the monthly maintenance fee, meet one of
the following requirements during each statement
cycle:
« Maintain a minimum daily balance of $500 or
more in your account.
Or
« Link your account to your Bank of America Interest
Checking or Advantage account (first 4 savings
accounts).
Or
* Enroll in the Preferred Rewards program and
qualify for the Gold, Platinum or Platinum Honors
tier (first 4 savings accounts).

No monthly maintenance fee

Please also review Other Account Fees and Services on pages 7-12, Frequently Asked Questions About
Accounts on page 13 and the Deposit Agreement and Disclosures.

Ex. 2
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« This account is eligible for the interest rate booster feature of the Preferred Rewards
program, which may increase your interest rate based on your Preferred Rewards tier.

« Each monthly statement cycle, you can make a total of six withdrawals and transfers with
no Withdrawal Limit Fee.

* If you maintain a minimum daily balance of $20,000 or more in your Rewards Savings
account or if you are enrolled in the Preferred Rewards program, you may make additional
withdrawals and transfers with no Withdrawal Limit Fee. Otherwise, the Withdrawal Limit
Fee is $10.00 for each withdrawal and transfer during the monthly statement cycle above
the six. We charge no more than six Withdrawal Limit Fees per monthly statement cycle.
This fee applies to all types of withdrawals and transfers, including at ATMs, at financial
centers, by telephone, by mail, through Online and Mobile Banking, and by any other
electronic means.

« Limits apply to some types of withdrawals and transfers from a savings account. See
“What are the transaction limitations on my savings account?” in the Frequently Asked
Questions About Accounts section below. Note that the Withdrawal Limit Fee is separate
from the transaction limitations that apply to savings accounts under federal law.

« After you tum 18, we automatically convert your Minor Savings to a Rewards Savings
account.

* Parents can make automatic transfers from checking.

« Each monthly statement cycle, you can make a total of six withdrawals and transfers with
no Withdrawal Limit Fee.

« If you maintain a minimum daily balance of $300 or more in your Minor Savings account,
you may make additional withdrawals and transfers with no Withdrawal Limit Fee.
Otherwise, the Withdrawal Limit Fee is $1.00 for each withdrawal and transfer during the
monthly statement cycle above the six. We charge no more than six Withdrawal Limit Fees
per monthly statement cycle. This fee applies to all types of withdrawals and transfers,
including at ATMs, at financial centers, by telephone, by mail, through Online and Mobile
Banking, and by any other electronic means.

« Limits apply to some types of withdrawals and transfers from a savings account. See
“What are the transaction limitations on my savings account?” in the Frequently Asked
Questions About Accounts section below. Note that the Withdrawal Limit Fee is separate
from the transaction limitations that apply to savings accounts under federal law.

Page 4
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Personal CD/IRA Accounts

Account Minimum Amount  Account Features / Other Important Account Information
You Need to Services
Open Account

Fixed Term CD $15,000 * Interest rate fixed until maturity. * A penalty is imposed for early withdrawal.
Terms of 7 Days—27 * No additional deposits until
Days maturity.
* Automatically renews.
Fixed Term CD $1,000 * Interest rate fixed until maturity. * A penalty is imposed for early withdrawal.
Terms of 28 Days— 10 * No additional deposits until * For CDs with terms of 30 days or more, we send you a maturity notice prior to renewal.
Years maturity. Please read it carefully. We may change the type, term or other feature of your CD by
 Automatically renews. giving you notice. If we make a change, we tell you about the change in the maturity
notice.
Featured CD/IRA See deposit rate sheet * Interest rate fixed until maturity. * A penalty is imposed for early withdrawal.
for minimum opening * No additional deposits until * For CDs with terms of 30 days or more, we send you a maturity notice prior to renewal.
amount maturity. Please read it carefully. We may change the type, term or other feature of your CD by
 Automatically renews. giving you notice. If we make a change, we tell you about the change in the maturity
« See deposit rate sheet for notice.

available terms.

Fixed Term IRA/CESA Fixed Term IRA: $1,000; | - Interest rate fixed until maturity. * A penalty is imposed for early withdrawal.

Terms of 6 Months — 10 CESA: $500 * No additional deposits until » We send you a maturity notice prior to renewal. Please read it carefully. We may change

Years maturity. the type, term or other feature of your CD by giving you notice. If we make a change, we
* Automatically renews. tell you about the change in the maturity notice.

Please also review OtherAccount Fees and Services on pages 7-12 and the DepositAgreement and

Disclosures. The Deposit Agreement and Disclosures contains information about the early withdrawal

penalty and other terms for CDs. Also, see the Traditional/Roth Individual Retirement Custodial Accounts

and Disclosure Statements and Coverdell Education Savings Custodial Account and Disclosure Page 5

Statement for additional IRA and CESA account information. EX 2 05/2018
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Personal CD/IRA Accounts (cont.)

Account Minimum Amount  Account Features/ Other Important Account Information
You Need to Services
Open Account

Variable Rate IRA/CESA $100 * Variable interest rate. Your * A penalty is imposed for early withdrawal.

Terms of 18 Months — interest rate and annual » We send you a maturity notice prior to renewal. Please read it carefully. We may change

23 Months percentage yield may change. At the type, term or other feature of your CD by giving you notice. If we make a change, we
our discretion, we may change tell you about the change in the maturity notice.

the interest rate and annual
percentage yield on your
account at any time.

* Additional deposits allowed
during term.

 Automatically renews.

» Make saving easier with
automatic transfers.

Money Market IRA/ $100 « Variable interest rate. Your * This is a savings account.

CESA interest rate and annual * Pre-authorized transfers and withdrawals are subject to certain limitations. See “What are
percentage yield may change. At the transaction limitations on my savings account?” on page 14. Withdrawals by check,
our discretion, we may change draft or debit card are not allowed.

the interest rate and annual
percentage yield on your
account at any time.

* Additional deposits allowed at
any time.

» Make saving easier with
automatic transfers.

Please also review Other Account Fees and Services on pages 7-12 and the Deposit Agreement and
Disclosures. The Deposit Agreement and Disclosures contains information about the early withdrawal
penalty and other terms for CDs. Also, see the Traditionall/Roth Individual Retirement Custodial Accounts
and Disclosure Statements and Coverdell Education Savings Custodial Account and Disclosure

Statement for additional IRA and CESA account information. Page 6
05/2018
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Other Account Fees and Services

Fee Category Fee Name /Description Fee Amount Other Important Information About This Fee
ATM Card and Replacement ATM or Debit Card $5.00 per card « Fee for each requested replacement of a card or other debit access device.
Debit Card Fees Fee «The replacement fee does not apply when we replace a card upon its expiration.

Rush Replacement ATM or Debit
Card Fee

Non-Bank of America Teller
Withdrawal Fee

International Transaction Fee

| Please also review the Deposit Agreement and Disclosures.

$15.00 per card

For each transaction, the
greater of $5.00 OR 3% of
the dollar amount

of the transaction, up

to a maximum of $10.00

3% of the U.S. dollar
amount of the transaction

*Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* Fee for each requested rush delivery of a card or other debit access device.

*The Replacement ATM or Debit Card Fee may also apply and would be in addition to the rush
delivery fee.

*Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* Fee applies when you authorize another financial institution to use your card or card num-
berto conduct a transaction (such as a withdrawal, transfer, or payment) and the other
financial institution processes the transaction as a cash disbursement.

*Fee applies if you use your card to purchase goods or services in a foreign currency or in
U.S. dollars with a foreign merchant (a “Foreign Transaction”). Foreign Transactions include
internet transactions made in the U.S. but with a merchant who processes the transaction
in a foreign country.

* Fee also applies if you use your card to obtain foreign currency from an ATM. Visa® or
Mastercard® converts the transaction into a U.S. dollar amount, and the International
Transaction Fee applies to that converted U.S. dollar amount. ATM fees may also apply to
ATM transactions. See ATM Fees section below.

» See disclosure information that accompanied your card for more information about this fee.

Page 7
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Fee Category
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Fee Name/Description

Fee Amount
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Other Important Information About This Fee

ATM Fees

Bank of America
ATM —an ATM that
prominently displays
the Bank of America
name and logo on
the ATM

Non-Bank of America
ATM—an ATM

that does not
prominently display
the Bank of America
name and logo on

the ATM

Check Cashing—
Bank of America
customer

Check Cashing—
Nonrelationship
customer

Check Image
Service

Withdrawals, deposits, transfers,
payments and balance inquiries
at a Bank of America ATM

Non-Bank of America ATM Fee
for:

Withdrawals, transfers and
balance inquiries at a
non-Bank of America ATM in
the U.S.

No ATM fee

$2.50 each

Non-Bank of America ATM Fee
for:

Withdrawals, transfers and
balance inquiries at a
non-Bank of America ATM in a
foreign country

Applies to checks drawn
on Bank of America
personal accounts

Check Image Service Fee

Please also review the Deposit Agreement and Disclosures.

$5.00 each

No Check Cashing Fee

$8.00 per check for amounts
greater than $50.00.

$3.00 each statement cycle

Ex. 2
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 Deposits and payments may not be available at some ATMs. Transaction fees may apply to
some accounts. See account descriptions in this schedule.

» When you use a non-Bank of America ATM, you may also be charged a fee by the ATM
operator or any network used and you may be charged a fee for a balance inquiry even if
you do not complete a funds transfer.

* The non-Bank of America ATM fees do not apply at some ATMs located outside the United
States. Call us before you travel intemationally for current information about banks
participating in the program.

« See the disclosure information that accompanied your card for other fees that may apply.

» Non-Bank of America ATM fees are in addition to other account fees that may apply to the
transaction, such as a Withdrawal Limit Fee for savings.

* Preferred Rewards Platinum customers using a Bank of America Debit or ATM card are not
charged the non-Bank of America ATM fee for one withdrawal, transfer and balance inquiry
per statement cycle from a non-Bank of America ATM in the U.S., and receive a refund of
the ATM operator fee for one withdrawal, transfer and balance inquiry per statement cycle
from a non-Bank of America ATM in the U.S.

* Preferred Rewards Platinum Honors customers using a Bank of America Debit or ATM card
are not charged the non-Bank of America ATM fee for withdrawals, transfers and balance
inquiries from non-Bank of America ATMs in the U.S., and receive a refund of the ATM
operator fee for withdrawals, transfers and balance inquiries from non-Bank of America
ATMs in the U.S.

A fee may be assessed to a payee presenting a check that you issued if the payee is nota
Bank of America relationship customer.

A Bank of America relationship customer is an account owner of a deposit account
(checking, savings, CD), Individual Retirement Account (IRA), loan, credit card, mortgage,
safe deposit box or a Merrill Edge or Merrill Lynch Investment account.

» Fee to return images of your cancelled checks with your statement. Applies to each
statement cycle during which we retum one or more images of your checks.

* Our Online Banking service allows you to view and print copies of checks that posted to
your account within the last 18 months.

* Preferred Rewards customers qualify for a waiver of this fee.

Page 8
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Fee Name/Description

Fee Amount

Other Important Information About This Fee

Copies

IRA

Check Copy Fee

Deposit Slips and other Credit
Items

Statement Copy Fee

IRA and Coverdell ESA Direct
Custodian Transfer Processing Fee

No fee for the first two copies
of each request. After two
copies, there is a $3.00 fee for
each copy wp to a maximum
of $75.00 per request.

No fee for the first two copies
of each request. After two
copies, there is a $3.00 fee for
each copy up to @ maximum of
$75.00 per request.

$5.00 per copy

$50.00 each plan, each
occurrence

« Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* This fee does not apply to accounts opened in Massachusetts and New Hampshire.

* You can avoid the fee by viewing and printing your available checks in Online Banking,
instead of ordering the copy from us. For information about what checks are available in
Online Banking, please review the Activity tab.

« Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* This fee does not apply to accounts opened in Massachusetts and New Hampshire.

* You can avoid the fee by viewing and printing your available Deposit Slips and other Credit
Items, instead of ordering the copy from us. For information about what Deposit Slips and
other Credit Items are available in Online Banking, please review the Activity tab.

* Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* You can avoid the fee by viewing and printing your available statements in Online Banking,
instead of ordering the copy from us. For information about what statements are available
in Online Banking, please review the Statements and Documents tab.

* This fee does not apply to your monthly statement delivery. It only applies when you request
paper copies of your statements.

* Fee for transferring funds to another institution.

Page 9
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Other Account Fees and Services (cont.)

Fee Category Fee Name /Description Fee Amount

Other Important Information About This Fee

Overdraft Protection Transfer Fee - $12.00 each transfer
transfer from a linked
Bank of America savings or

secondary checking account

Overdraft
Protection Service

This optional service
can help you avoid
declined transactions
as well as overdraft
and NSF: returned
item fees. To apply for
this service, please

« Qverdraft Protection transfers are made for the amount required to cover the overdraft and
the applicable transfer fee. If your savings or secondary checking account does not have
enough available funds to cover the necessary amount, we may decline to make the
transfer.

* Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* Only 1 transfer fee charged per day that a transfer is made.

* We will not charge an Overdraft Protection Transfer Fee if all individual items covered by
the transfer are $1.00 or less. In addition, we will not charge this fee if your account is
overdrawn by a total amount of $1.00 or less before we apply overdraft protection.

call the number

on your account
statement or talk to
your local financial
center associate.

Overdraft Protection Transfer Fee - $12.00 each transfer
transfer from a linked

Bank of America line of credit

Overdraft Protection Transfer
Fee - transfer from a linked
Bank of America credit card

| Please also review the Deposit Agreement and Disclosures.

See Credit Card Agreement

Ex. 2
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= Overdraft Protection transfers are advances under the terms of the line of credit agreement
and are made in increments of $100. Advances are subject to interest charges or finance
charges, as provided in the line of credit agreement. Please see the line of credit
agreement.

* Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.

* Only 1 transfer fee charged per day that a transfer is made.

* We will not charge an Overdraft Protection Transfer Fee if all individual items covered by
the transfer are $1.00 or less. In addition, we will not charge this fee if your account is
overdrawn by a total amount of $1.00 or less before we apply overdraft protection.

* Overdraft Protection transfers are considered cash advances and may be subject to
additional Overdraft Protection cash advance fees. See your Credit Card Agreement for
applicable rates and fees.

* Only 1 transfer fee charged per day that a transfer is made.

Page 10
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Other Account Fees and Services (cont.)

Fee Category Fee Name/Description Fee Amount Other Important Information About This Fee

Overdraft Items Overdraft Item Fee $35.00 each item over $1.00 * When we determine that you do not have enough available funds in your account to cover

(an overdraft an item, then we either authorize and pay the item and overdraw your account (an
overdraft item), or we decline or return the item unpaid (an NSF: retumed item).

* Some common examples of items are a check or other transaction made using your
checking account number, an everyday non-recurring debit card transaction, a recurring
debit card transaction, an ATM withdrawal, an ACH transaction, and an Online or
automatic bill payment. Please see the Deposit Agreement and Disclosures for more
information about items, overdrafts, declined or retumed items and for information about
how we process and post items.

* We do not charge you an Overdraft Item fee on an everyday non-recurring debit card
transaction. We also do not charge you an Overdraft ltem fee on an ATM transaction
unless you agreed to our overdraft practices for that particular ATM transaction. We do
charge you an Overdraft Item fee each time we authorize and pay any other type of
overdraft transaction. These other types of transactions include checks and other
transactions made using your checking account number, recurring debit card transactions,

NSF: Returned NSE: Returned Item Fee $35.00 each item over $1.00 Online and automatic bill payments,' and ACH transactions..We do not charge you an

Items Overdraft Item fee for any item that is $1.00 or less or any item that overdraws your

) account by $1.00 or less.

(a returned item) « We do not charge you an NSF: Retumed Item fee when we decline an ATM transaction or
debit card transaction. We do charge you an NSF: Returned Item fee each time we decline
or return any other type of transaction unpaid. These other types of transactions include
checks and other transactions made using your checking account number, Online and
automatic bill payments, and ACH transactions. We do not charge you an NSF: Returned
Item fee for any item that is $1.00 or less.

« We charge you Overdraft Item fees and NSF: Returned Item fees for no more than 4 items
each day.

* For information about our Overdraft Protection plans and overdraft practices and overdraft
settings, please see our Deposit Agreement and Disclosures and our What You Need to
Know about Overdrafts and Overdraft Fees notice.

item)

. X : Page 11
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Other Account Fees and Services (cont.)

Fee Category Fee Name/Description Fee Amount Other Important Information About This Fee

Miscellaneous Check and Deposit Ticket Orders Fee varies * Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers receive free standard checks or discounts on certain designs.

» We may change the fees for check and deposit ticket orders at any time. Visit a financial
center or call us at the number on your statement for current fees.

Deposited Item Returned or $12.00 each domestic item » We charge this fee each time a check or other item that we either cashed for you or
Cashed Item Returned Fee $15.00 each foreign item accepted for deposit to your account is returned to us unpaid.
(Returned Item Chargeback Fee)

Legal Process Fee $125.00 each occurrence * Fee applies to each legal order or process that directs us to freeze, attach or withhold

(or such other rate as may be funds or other property, such as an attachment, levy or garnishment.

set by law)
Stop Payment Fee $30.00 each request « Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
customers qualify for a waiver of this fee.
* There is no charge to place a stop payment on a recurring debit card transaction.
Wire Transfers and Dratfts, Fee varies « Bank of America Interest Checking and Advantage accounts plus Preferred Rewards
Incoming or Outgoing customers qualify for a waiver of our standard wire fee for an incoming domestic wire
(U.S. or International) transfer. The standard wire fee for incoming intemational wire transfers is waived for
Preferred Rewards (Platinum and Platinum Honors tiers only) customers.
* We may change the fees for wire transfers and drafts at any time. Visit a financial center or
call us at the number on your statement for current fees.
« For an intemational wire transfer, other financial institutions involved in the wire transfer
may also charge fees and deduct their fees from the amount of the wire transfer.
Please also review the Deposit Agreement and Disclosures. Ol;a/gzeo::‘lé
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Frequently Asked Questions About Accounts

This section covers some of the features and services that may apply to your account.

What other agreements have terms that apply to my deposit account?

In addition to the terms in this Schedule of Fees, the terms in the Deposit Agreement
and Disclosures, the signature card for your account and the other account opening
documents govern your account and are part of the binding contract between you and
us for your account. Please read these documents carefully.

What are paperless statements?

With the paperless statement option, you get your account statement electronically
through Online Banking and you do not get a paper statement. You can enroll in
paperless statements at a financial center or through Online Banking. When you enroll
at a financial center, you'll need to log into Online Banking from your computer to
confirm your choice.

What is a direct deposit?
A direct deposit is an electronic deposit of funds to a checking or savings account.

For Bank of America Core Checking accounts, qualifying direct deposits are deposits of
regular monthly income—such as your salary, pension, Social Security benefits—which
are made through the automated clearinghouse (ACH) by your employer or other payer.

Other types of transfers and deposits do not qualify for the waiver of the monthly
maintenance fee. Examples of non-qualifying transfers and deposits include: teller
deposits, wire transfers, non-periodic direct deposits (such as tax refunds or payments
for the sale of goods or services), Online Banking transfers, telephone transfers, and
ATM transfers and deposits.

What does variable rate mean?

Funds in an interest bearing checking or savings account earn a variable interest rate.
This means that your interest rate and annual percentage yield may change after the
account is opened. At our discretion, we may change your interest rate and annual
percentage yield at any time.

What does it mean to link accounts?

You can link some of your other accounts with us either to your Bank of America
Interest Checking, Regular Checking or to your Advantage checking account for pricing.
When you link another account for pricing, you can use the balances in the other
account to help you meet the balance required to avoid the monthly maintenance fee
on your checking account. You must tell us what other accounts you want us to link
to your checking account. An account can only be linked for pricing to one checking
account at a time. We do not link your other accounts for pricing unless you tell us
to do so. You may not link a SafeBalance Banking® account to any other account for
pricing.

Please see the checking account descriptions in this schedule of fees for information
about what accounts can be linked and applicable balance requirements. Some
restrictions apply to what accounts can be linked. See below and the Combined Balance
Service section in the Deposit Agreement and Disclosures for information.

When a new account is opened to replace an existing account, we do not automatically
link the new account to your checking account for pricing, even if the existing account

Ex. 2
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was linked. You must tell us to link the new account. As examples, when you refinance
your mortgage loan, the refinanced loan is a new account. Whenever we change the
account number of your checking account, we close the current checking account and
open a new checking account. In both examples, the replacement account is a new
account and, if you want us to link it to your checking account for pricing, you need to
tell us to link the new account.

For linked accounts, we may send you a monthly statement that reports account
information for all of your linked accounts instead of separate statements for each
account.

What Bank of America first mortgage loans can qualify for a waiver of the
monthly maintenance fee on a Bank of America Advantage account?

We currently service many mortgage loans we make. If we service your Bank of America
first mortgage loan, you can have us link the loan to your Bank of America Advantage
checking account. Sometimes we sell mortgage loan servicing to other companies. If we
sell the servicing on your mortgage loan, then the loan is no longer eligible to be used
for this waiver.

What limits apply to linking accounts?

Some restrictions apply to what accounts can be linked to a checking account, including
the following. You can generally link savings, Individual Retirement Account (IRA) and
CD, and some checking and Merrill Edge or Merrill Lynch investment accounts to your
checking account. You may only link an account to one checking account at a time. To
link additional accounts to a checking account, at least one of the owners of the linked
additional account must also be an owner of the checking account. You may not link
personal and business accounts together. You may link a SafeBalance Banking account
to another SafeBalance Banking account for some purposes, but not to any other
account for pricing.

You may not link custodial accounts, such as UTMA or UGMA accounts, for pricing or
other program benefits.

We may in our discretion place other restrictions on what accounts can be linked.

Are the statement cycles for linked accounts the same?

When you link accounts for pricing, the statement cycles are generally different. If you
use a combined statement for your checking and savings accounts, the statement
cycles for the linked checking and savings accounts are generally the same.

What are combined statements?

A combined statement is one statement that reports activity for your checking account
and each deposit account linked to that account, instead of separate statements for
each account. In most cases we do not automatically send you a combined statement.
You must generally request a combined statement and tell us to link the accounts you
want included in the combined statement.

(continued)
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When linked accounts are reported on the combined statement, you understand and
agree that each owner of any linked account can review information about all other
linked accounts. You should not link accounts that you do not want others to see.
Please read the information about Combined Statements in the Deposit Agreement and
Disclosures.

What is the transaction date for the savings Withdrawal Limit Fee?

To determine whether a Withdrawal Limit Fee applies to a withdrawal from your savings
account, we count the withdrawal on the date we post it to your account. If you are
counting the number of withdrawals you make each monthly statement cycle, please
note that the date we count the withdrawal may be different than the date you authorize
or make the withdrawal. This means that we may not count the withdrawal until a later
statement cycle.

What are the transaction limitations on my savings account?

There is no limit on the humber of deposits you may make to your account. You
can also make any number of withdrawals and transfers to your account through the
financial center, by mail or at an ATM or ATM with Teller Assist (ATA).

However, federal regulations (applied to all U.S. Banks) and the Deposit Agreement

and Disclosures limit the number of certain types of withdrawals and transfers from a
savings account to a total of six each monthly statement cycle (each month for savings
accounts with a quarterly statement). This transaction limit applies to the following
types of withdrawals or transfers: automatic or pre-authorized transfers, telephone
transfers, Online and Mobile Banking transfers or payments, or, if checks or debit cards
are allowed on the account, check, draft and point of sale transactions.

If you exceed these limits on more than an occasional basis, we may convert your
account to another type of account, like a checking account, and your account may no
longer earn interest.

Please note that for savings accounts, we charge a Withdrawal Limit Fee for each
withdrawal and transfer of any type in excess of six if the applicable balance
requirement is not met. The Withdrawal Limit Fee is separate from the federal regulatory
requirements. See the information about this fee in the savings account section on
page 4.

Which employees and retirees are eligible for a waiver of the Monthly
Maintenance Fee?

The fee waiver applies to full-time or part-time employees actively employed by

Bank of America and Retirees with at least 10 years of vesting service, and their age
plus years of vesting service equal to at least 60 (with no minimum age requirement).

Keep the Change® Savings Service

When you enroll in our Keep the Change savings service, we round up the amount of
any Bank of America debit card purchase made by you or a joint owner of your checking
account to the next whole dollar amount, and transfer the amount in excess of the
purchase price to your savings account.t

We aggregate the round-up from purchases that post to your checking account each

business day and make a single transfer (the “Keep the Change” transfer) at the end of
the business day. If on a business day you do not have sufficient available funds in your
checking account, or if any transaction has overdrawn your checking account, we do not
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round-up purchases posted on that business day and we cancel the Keep the Change
transfer for that day.

If your debit card purchase is subsequently cancelled or reversed, the corresponding
Keep the Change transfer will remain in the savings account.! We may cancel or modify
the Keep the Change service at any time.

1If your savings account enrolled in Keep the Change is converted to a checking
account, Keep the Change transfers will continue to be made into that account. Should
you have any questions on the Keep the Change program, please contact your nearest
financial center.

Keep the Change® Patent No. US 8,301,5308B2.

Preferred Rewards

You are eligible for the Preferred Rewards program when you (i) have an active, eligible
personal checking account with Bank of America, and (ii) maintain the balance required
for one of the balance tiers in any combination of eligible deposit accounts with

Bank of America and/or eligible investment balances with Merrill Edge® or Merrill Lynch.
Once you are eligible, you can enroll for program benefits. Enroliment is generally
available within three or more business days of eligibility.

The combined balance requirement is calculated based on your average daily balance
maintained for a three calendar month period.

Your benefits become effective within one month of your enroliment, or for new accounts
within one month of account opening, unless we indicate otherwise. Some benefits are
automatically activated upon the effective date of your enrollment and require no action
on your part. Some benefits may require you to open a new account or take other action.
Some benefits are available based on balances and other requirements without the need
to enroll. Read carefully the terms of any offer to understand the action required.

Different benefits are available at different balance tiers. The balance tiers are: Gold, for
qualifying combined balances at and above $20,000; Platinum, for qualifying combined
balances at and above $50,000; and Platinum Honors, for qualifying combined balances
at or above $100,000.

You will qualify for the next higher balance tier when your three-month average combined
balances meet or exceed the minimum amount for that balance tier. You will be moved
to a higher balance tier starting in the month after the month in which you satisfy the
combined balance requirement.

We will perform an annual review of your qualifying balances in the month following the
anniversary date of your initial enroliment in the program. The annual review will calculate
your three-month average combined balance as of the end of your anniversary month

and place you in the balance tier for which you meet the qualification requirements. If
the result of the annual review calculation would be to move you to a lower tier, you

will have a three-month period from your anniversaty month in which to restore your
qualifying balance before you are moved to that lower balance tier. If you are moved to a
lower balance tier, your benefits may be changed to those of the balance tier for which
you qualify without further notice. Please note that while you can be moved to a higher
balance tier after any month in which you satisfy the three-month average combined
balance requirement for that tier, you will only be moved to a lower balance tier as a
result of the annual review. (continued)
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At the annual review, we will also confirm that you still have an active, eligible personal
checking account with Bank of America. If as a result of the annual review you do not
qualify for any balance tier, or you no longer have an eligible checking account, and you

do not sufficiently restore your balances or open an eligible checking account in the three
months after your anniversary month, your qualification will discontinue. Your benefits may

then be discontinued immediately without further notice.

You or we may terminate your enrollment at any time. We may change or terminate
program benefits at any time, without prior notice.

Only personal accounts that you own, and that in our determination are in good standing,
count toward your balance requirements and receive benefits. Accounts on which you are

a signer but not an owner, or accounts included in your periodic statement on which you
are not an owner, are not eligible. SafeBalance Banking® accounts do not count towards
the checking account requirement or balance requirements for Preferred Rewards, and
SafeBalance Banking accounts do not receive the fee waivers and other benefits of the
Preferred Rewards program.

Business accounts do not count towards the checking account requirement or balance
requirements for the program, and will not be eligible to receive program benefits.
Business Advantage Relationship Rewards is Bank of America’s rewards program for
business accounts. Your business accounts may qualify separately for the Business
Advantage Relationship Rewards program.

See the chart below for examples of accounts that do and do not qualify for the combined

balance calculation:

Qualify

* Accounts on which you are an owner or co-owner, including -

- Bank of America deposit accounts: Checking, Savings, CD, and IRA accounts

+Merrill Edge and Merrill Lynch investment accounts, such as the Cash Management
Account (CMA) and IRA accounts (Traditional, Roth, Rollover, SEP, Simple)

-529 plans appearing on your Merrill Edge or Merrill Lynch statement (except 529
plans owned in Uniform Transfers to Minors Act (UTMA)/Uniform Gifts to Minors Act
(UGMA) form)

- Revocable grantor trust accounts

Does Not Qualify

«Accounts on which you're not an owner or co-owner. For example, accounts on which
your role is Custodian, Administrator, Power of Attorney, Beneficiary, Guardian, or
Executor

- Uniform Transfers to Minor Act (UTMA) and Uniform Gifts to Minors Act (UGMA) accounts

-Business accounts or commercial accounts

- SafeBalance Banking accounts

-Irrevocable trust accounts

-Employee Benefit plans (such as 401(k) plans)

- Annuities

Bank of America employees and retirees are eligible for additional Preferred Rewards
program benefits. If you no longer meet the requirements for employee status, standard
program terms apply.

Merrill Edge® is available through Merrill Lynch, Pierce, Fenner & Smith Incorporated
(MLPF&S), and consists of the Merrill Edge Advisory Center™ (investment guidance) and
selfdirected online investing.
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Notice for Maine Deposit Account Customers:
If you have a dispute with us regarding your deposit account, you may contact us and
attempt to resolve the problem directly. If you feel we failed to resolve the problem,
communicate the problem and the resolution you are seeking to:
Bureau of Financial Institutions
36 State House Station
Augusta, ME 04333-0036
To file a complaint electronically, you may contact the Bureau of Financial Institutions at the
following internet address: http://www.state.me.us/pfr/bkg/bkg_consumer.htm
The Bureau of Financial Institutions will acknowledge receipt of your complaint promptly
and investigate your claim. You will be informed of the results of the investigation.
When your complaint involves a federally-chartered financial institution, such as
Bank of America, the Bureau of Financial Institutions will refer it to the appropriate federal
supervisory agency and inform you to whom it has been referred.
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KRISTEN SCHERTZER, MEAGAN Case No.: 3:19-cv-00264-JM-MSB
HICKS, BRITTANY COVELL, on behalf of
themselves and all others similarly situated, | CLASS ACTION

Plaintiffs THIRD AMENDED CLASS ACTION
COMPLAINT

[DEMAND FOR JURY TRIAL]

V.

BANK OF AMERICA, N.A.,
CARDTRONICS, INC., FCTIL, INC., CASH
DEPOT, L'TD., and DOES 1-50, inclusive,

Defendants.

THIRD AMENDED CLASS ACTION COMPLAINT
Plaintiffs KRISTEN—-SCHERTZER - BRITTANY—COVELEKTristen Schertzer,
Brittany Covell, and MEAGANIHCKSMeagan Hicks (“Plaintiffs”) bring this action, on

behalf of themselves and all others similarly situated, against Defendants

Cardtronics,- Inc. (“Cardtronics”), ATM National, LLC(“ATM National”)*-FCTI,- Inc.
(“FCTT”), Cash Depot,ttd; LTD., and Bank of America,- N.A. (“BofA”) (collectively,

“Defendants”), and state:

I. INTRODUCTION

the-independent ATM-operators-Cardtronics, FCTI, and Cash Depot and-ECTH(collectively,
the “ATM Defendants™) on screens and signs at the ATMs they operate: and ¢) BofA™s practice

THIRD AMENDED CLASS ACTION COMPLAINT
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L American consumers are being pummeted with three to four discrete fees ol $2-
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the largest independent deployers of ATM machines—Cardtrenies; the-seli-deseribed“Werld’s

beeome—one- Cash Depot) nationwide. One of the primary drivers—of-all-bankfee-income
overallBofA-charges OONFEees-of $2.50-when-an-sources of revenue for the ATM Defendants

is the interchange fees they receive from retail banks, including BofA. Interchange fees are

paid by the retail banks to the ATM Defendants each time a retail bank accountholder makes a

cash withdrawal-4

THIRD AMENDED CLASS ACTION COMPLAINT
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12.1. Plaintiffs>class-action-alse-challenges‘out of network” if they are conducted
at_the ATM Defendants’ +frawdudent—scheme—ofmisteading Platnttts—and—other

e-machines.

2. When accountholders undertake balance inquiries at out-of-network ATMs,

their home banks will typically assess an out-of-network ATM fee for doing so. For

example, BofA debits a $2.50 out-of-network balance inquiry fee from the

accountholder’s checking account automatically and from that fee pays a series of fees to

third parties in conjunction with the purported balance inquiry. For each $2.50 fee

assessed, BofA pays an “interchange fee” of approximately $0.25 directly to the ATM

Defendant who owns the ATM machine where the balance inquiry was conducted. BofA

also pays a “Switch Fee” to the network provider (for example, “Plus” or ‘“Star”

networks). Therefore, both BofA and the ATM Defendants profit from the

accountholder’s out-of-network balance i@quiries. BofA collects the out-of-network

SECOND-AMENDED- CEASS ACHON-COMPEAINT
6

THIRD AMENDED CLASS ACTION COMPLAINT
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ATM fee from its accountholder ($2.50) and the ATM Defendant collects the interchange
fee from BofA ($0.25).

3. This case arises from the ATM Defendants’ deceptive and unlawful practice

of systematically maximizing the number of out-of-network ATM balance inquiries

performed by retail bank accountholders. The ATM Defendants have a monetary

incentive to generate as many balance inquires as possible. This has led the ATM

Defendants to concoct deceptive screen prompts and related signage to mislead

unsuspecting accountholders, including Plaintiffs, into conducting balance inquiries that

they did not consent to and did not wish to perform. The ATM Defendants’ improper

conduct has resulted in bank accountholders, including Plaintiffs, being assessed out-of-

network balance inquiry fees by their home banks, including BofA, in circumstances the

accountholders reasonably believed would not result in the assessment of a fee.

13— Accountholders, including the Plaintiffs, have been: 1) assessed fees for

requesting a free receipt in conjunction with a cash withdrawal (Cardtronics); 2) charged two

fees despite making only one balance inquiry (FCTI): and 3) assessed a fee for performing a

balance inquiry when a sign on the ATM machine represented the balance inquiry was free of

charge (Cash Depot). Plaintiffs and members of each of the ATM Defendant Classes (defined

below) seek to recover wrongfully attained funds from the ATM Defendants pursuant to long

standing authority under the Unfair Competition Laws (“UCL”), Cal. Bus. & Prof. Eer

THIRD AMENDED CLASS ACTION COMPLAINT
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Biselostres™SeetodhibiNo—BolbA"AccountAvreementCode § 17200, ¢f seq..

which hold that portions of payments that can be directly traced to an indirect beneficiary

are recoverable when the payments were fraudulently induced as a result of the indirect

beneficiary’s deceptive conduct.

175, Plaintiffs are BofA accountholders. BofA is also liable for breaching its

standard account agreement, the Deposit Agreement and Disclosures (““Account

Agreement”), attached hereto as Exhibit 1, and its accompanying fee disclosures, the

“Personal Schedule of Fees;”{(See-ExhibitNo—2,BefA— (Fee Schedule™)”), attached

hereto as Exhibit 2, which govern all of their consumer deposit accounts in the United

States—ehudine Pl Schertrercheektnuaeeount,
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6. Plamntiff—and-other BofA—customersBofA did not define in the Account

Agreement or Fee Schedule what it means for its accountholders to engage in a “Balance

Inquiry.” The real-world application of this undefined term created a latent ambiguity in

BofA’s contracts with their accountholders when accountholders experienced the

deceptive and misleading conduct of the ATM Defendants, which resulted in out-of-

network balance inquiry fees being assessed by BofA for purported balance inquiries

which accountholders did not consent to. Simply stated, the accountholders do not know

when they are engaging in “out-of-network’ balance inquiries because BofA does not

sufficiently explain to them the circumstances in which the bank would deem them to

have engaged in such inquiries. The breach occurs when BofA assesses out-of-network

balance inquiry fees from Plaintiffs’ and other customers’ accounts when the

accountholders did not reasonably believe they had engaged in a balance inquiry and,

therefore, did not knowingly consent to making a balance inquiry.

22.7. Plaintiffs and members of the various putative Classes, respectively, have

been injured by BolAtmproperprctees—On-behabot-hepseHond-the ChesPhinttt
seeks-damages;restitution-and-njunetivereheffor BefA sDefendants and bring claims

of breach of contract and the covenant of good faith and fair dealing against BofA., and

violation of Califernia-consumerprotectiontaws-the UCL against the ATM Defendants,

seeking damages, restitution, injunction, and other appropriate relief.

EIL.  JURISDICTION AND VENUE

23.8. This Court has original jurisdiction of this action under the Class Action
Fairness Act of 2005. -Pursuant to 28 U.S.C. §§ 1332(d)(2) and (6), this Court has original
jurisdiction because the aggregate claims of the putative elassClass members exceed
$5 million, exclusive of interest and costs, and at least one of the members of the proposed
classes is a citizen of a different state than Defendants.

24.9. Venue is proper in this distrietDistrict pursuant to 28 U.S.C. § 1391 because

each of the Defendants is subject to personal jurisdiction here and regularly conducts
10
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business in this District, and because a substantial part of the events or omissions giving
rise to the claims asserted herein occurred in this distrietDistrict.

25-10.Plaintiffs are citizens and residents of San Diego, California.

26-11.Cardtronics;tne- regularly operates ATM machines throughout the State of
California, including in this judietal—distrietDistrict, and provides all ATM related
services to its customers, including members of the putative Class. -As such, it is subject
to the personal jurisdiction of this Court.

27.12.Cash Depot;+ttd- regularly operates ATM machines throughout the State of
California, including in this judietal—distrietDistrict, and provides all ATM related

services to its customers, including members of the putative Class. -As such, it is subject

to the personal jurisdiction of this Court.

29.13.FCTI;Hse- 1s a California corporation with its principle place of business in
Los Angeles, California. FCTI regularly and systematically operates ATM machines
throughout the State of California and the country, including in this judieial
distrietDistrict, and provides all ATM related services to its customers, including
members of the putative Class. -As such, it is subject to the personal jurisdiction of this
Court.

30:14.BofA regularly and systematically operates retail banking branch locations
throughout the State of California, including in this judieial-distrietDistrict, and provide

banking services to its customers, including members of the putative Class. As such, it is

subject to the personal jurisdiction of this Court.

H
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H-I11.—FACTUAL BACKGROUND-ASTFO-FHEATM DEFENDANTS

A. ATM Defendants are Incentivized to Maximize Interchange Fees from
Balance Inquiries

15. Cardtronics, FCTI and Cash Depot misled Plaintiffs and members of the

Classes, through their use of deceptive ATM screen prompts and related signage, into

conducting purported balance inquiries at their independent, non-bank affiliated ATM

machines. The ATM Defendants then transmitted coded “balance inquiries,” to the retail

banks, including BofA.* BofA took the ATM Defendants’ representations at face-value

and did not verify whether their accountholders had actually engaged in balance inquiries.

BofA automatically accepted the ATM Defendants’ coding, assumed the balance

inquiries made at the “out-of-network” or foreign ATMs were appropriate, and assessed

a $2.50 fee for each out-of-network balance inquiry against Plaintiffs’ accounts.

Immediately after collecting the fee, BofA then paid $0.25 of the $2.50 fee directly back

to the ATM Defendants in the form of an “interchange fee.”

16. Based on this interchange fee, the ATM Defendants received a directly

traceable and standardized amount of money from BofA and other retail banks each time

they misled Plaintiffs and other customers into engaging in a purported out-of-network

balance inquiry at one of their ATM machines:

In ATM transactions, the consumer may pay a foreign fee to his or her bank
if the ATM used is not owned by his or her bank. The consumer may also
pay a surcharge fee to the ATM owner. The 1ssutng bank pays an
interchange fee to the ATM owner for the consumer’s use of that ATM
and also pays a switch fee to the ATM network for transmitting the
transaction information.

See “A Guide to the ATM and Debit Card Industry, 2003 Federal Reserve Bank of Kansas
City” (“KC Federal Reserve ATM Guide”), at pp. 5-6 (emphasis added).’> The report by

* While the allegations against ATM Defendants are on behalf of customer of all retail
banks, such allegations largely reference BofA for illustrative purposes as the named

Plaintiffs happen to be BofA customers.
Tsdyang/R adonm Avhicies/ Akt Paper.pdi
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the Federal Reserve Bank of Kansas City clearly illustrates and describes the traceable

nature of this practice in the following flow chart (id. at p. 38):

38 A Guide fo the ATM and Debit Card Industry

Figure 1 (cont.): ATM Transaction—Network on-us
1b: Fees

Natwork (Switch)

»

Switch fee

Interchangs fee
Bank & -+ Barnk B

Surcharge

Card b

Forsign fos

Suppose Bonk A surcharges Bank B's cardholders and Bank B charges a foreign fee to its cardholders.

Cardholder b is charged a surcharge by Bank A, the ATM owner, and i charged a foreign fee by Bank B, the card
issuer. Both fees are automatically debited from herfhis account.

Bank B, the card issuer pays the interchange fee set by the network to Bank A, the ATM owner.
Bank B also pays the switch fee set by the network to the network.
MNofe: Besides the fees described above, Bonk A and Bank B pay fess fo their third-party processons, depending on what servicss they gef.

The ATM cramner may pay a termingl driving fee and o transaction routing fes to s third-party processos and the cord Esuss may pay an
authorizofion fes to s third-party procassor.

31— An interchange fee is a payment by the card-issuing bank to the ATM owner to

compensate the owner for the expense of installing and maintaining the ATM. Different types

of ATM activities carry different interchange fees. Plus and Cirrus, for example, set a fee of

50 cents for a withdrawal and 25 cents for either a balance inguiry or an inter-account transfer.

Id. (emphasis addced). Hrreeent-yearsthere-hasbeenstentfteant-constmerandpohteal-outery

13
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17. While the networks set the interchange fee amounts, the banks are required

1 N

to pay the ATM Defendants the preset amount on a per transaction basis.

I

18. As set forth in greater detail below, each of the Plaintiffs were assessed a

TS

balance inquiry fee as a result of using one of the ATM Defendants’ machines. In these

R ad

transactions, Plaintiffs utilized a Visa-branded debit card issued from BofA. Visa

| ==

publishes an annual schedule of its interchange reimbursement fees. The April 2019,

4

“Visa USA Interchange Reimbursement Fees; Visa Supplemental Requirements”
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provides that the interchange reimbursement fee for ATM Balance Inquiries i1s set at

$0.25 per transaction:

Other ATM Non-Cash Disbursement Transactions
ATM Decline Fee $0.25
ATM Balance Inquiry Fee $0.25
ATM Funds Transfer Fee $0.25
ATM Mini Statement Fee $0.30
ATM Shared Deposit Fee $2.50
Plus Alternative Media Fee (Paid by acquirer) $0.10

See Visa USA Interchange Reimbursement Fees: Visa Supplemental Requirements, April

2019, at p. 18.7 Accordingly, every time an ATM Defendant deceives an accountholder

into performing a purported balance inquiry that they did not wish to perform, or were

led to believe would be wholly free of charge, the ATM Defendants receive $0.25 from

the out-of-network balance inquiry fee assessed by BofA and other retail banks, which is

directly traceable to the customer’s account.

19. ATM Defendants have a monetary incentive to increase the total number of

out-of-network balance inquiries that are performed at their ATM machines by Plaintiffs,

as they received interchange fees directly from BofA and other retail banks for each

balance inquiry performed by Plaintiffs and other customers at the out-of-network ATM:s.

As the Federal Reserve Bank of Kansas City observed:

There are two measures of network volume: transaction and switch. ATM
transaction volume includes the total number of deposits, withdrawals,
transfers, payments and balance inquiries performed on ATMs in the
network, “whether or not those transactions are transmitted through a network
data center. This measure 1s relevant, in part, because interchange fees paid
to ATM owners are based on transaction volume.

See KC Federal Reserve ATM Guide, at p. 20 (emphasis added).

7 Upon information and belief, Visa’s infké&change rules or similar rules set by other
networks apply tosadt AN angenpraegs ey esopnare gy AdNypDeigpdants.

16
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20. As set forth in greater detail below, each of the ATM Defendants emplovyed

a misleading series of screen prompts or other misrepresentations at the ATM machines

to trick accountholders, including Plaintiffs, into engaging in out-of-network balance

inquiries.

B. Consumers’ Experience and Reasonable Expectations in Utilizing ATM
Machines.

21. There are three relevant facts to consider in the context of Plaintiffs’ UCL

claims against the ATM Defendants—all centered around the accountholder’s experience

and mindset when it comes to making an ATM transaction: 1) the vast majority of

accountholders intend to use or have used ATMs exclusively to make fast, convenient,

cash withdrawals: 2) all of the retail banks servicing accountholders, including BofA,

utilize an initial “menu” screen of options at their own ATM machines, wherein

accountholders have to affirmatively request a balance inquiry should they wish to make

one: and, most importantly, 3) all banks and ATMs are required by federal law to provide

accountholders with the option to receive a receipt for their cash withdrawal transaction,

free of charge (see 12 C.F.R. § 1005.9(a)).

4022 First, accountholders, including Plaintiffs, use ATMs almost exclusively to

make fast, convenient, cash withdrawals. In 2012, there were 5.8 billion ATM cash

withdrawals—more than twice as many as over-the-counter withdrawals at financial

institution branches (2.1 billion). The 2013 Federal Reserve Payments Study, at p. 51.°

The ATM Defendants have known for years that the vast majority of customers who come

to use their ATM machines are there to perform only a cash withdrawal.

4123 . Fhis—makes—perfeet sense—Pueto-theln 2002, approximately 77% of the

average transaction mix at retail bank ATMs were cash withdrawals, while balance

inquiries only made up 11% of all activities. See KC Federal Reserve ATM Guide, at

p. 119, n. 6. The number of balance inquiry transactions at the Defendant ATMs has
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H || declined even further since 2002, due to the rapidly increasing availability of cost-free

3) || alternatives, like checking a balance on a mobile app, phone banking, or online access.

3 || In other words, paying for a balance inquiry at an ATM is not a rational act for the vast

71 || majority of consumers-

19) 24.  Mereover—because—consumers—Second, retail bank customers, including

2H || BofA customers, are entitled-to-reeeive,aspartefaccustomed to having to affirmatively

23 || opt-in to perform balance inquiry transactions.

233 25. Every major retail bank in California, including the top seven banks by total

27 [ number of branch locations in California,’ uniformly present a “menu’ screen to their

) || customers at the beginning of an ATM transaction on their bank-owned ATMs. This

y|| screen allows users the clear choice as to whether or not they would like a balance inquiry

1~

or, as 1s much more likely, go straight into making a cash withdrawal.

I\

26. For example, when a BofA customer enters their ATM card into a BofA

1 N

ATM machine, after they enter their PIN, they are greeted by a menu of transaction

1 N

options (“Menu”). At BofA, the Menu options are as follows:
° Withdrawal

I

TS

° Deposit:

[
[ ]

Balance Inquiry

1+
[ ]

Transfers and Payments

Set Preferences

I
[ ]

) ° Additional Options

1. Wells Fargo — 1008 locations; 2. Chase — 983 locations; 3. BofA — 865 locations;
4. U.S. Bank — 580 locatlons 5. Unlon BankS— 323 locations; 6. Cltlbank 292 locations;

I\
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In order for a BofA customer to check their balance, they are required to affirmatively

press the “Balance Inquiry” button. This set-up makes sense and is consistent with the

terminology in BofA’s accountholder agreements that the consumer is making a “Balance

Inquiry.”
42.27.Also important—accountholders of all retail banks, including Plaintiffs,

have become accustomed to receiving a receipt at the conclusion of their cash withdrawal

transactions conducted at their home bank’s ATM machines. For instance, BofA

accountholders, including Plaintiffs, are asked if they would like to receive a printed

machine at the conclusion of every cash withdrawal transaction, which sets forth their

resulting account balance following the withdrawal. The same holds true for every major

bank in California, including the largest seven banks: their customers are always

presented with a separate screen prompt that asks them if they would like a receipt with

their account balance on it—free of charge—at the conclusion of a cash withdrawal

transaction.

19
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institutions are uniformly required to provide customers the option of receiving a receipt

after they complete a funds transfer, free of charge. See 12 C.F.R. § 1005.9. The “required

receipt” has a dramatic impact on the consumers’ expectations and experiences when they

approach an ATM machine. Consumers are accustomed to receiving a receipt with their

account balance information printed on it following a cash withdrawal transaction at an

ATM—free of charge—when they use their home bank’s ATM machines.

29. However, as discussed below, the ATM Defendants preyed on the above

reasonable expectations of Plaintiffs and members of the Classes by systematically

implementing prompts and other disclosures at ATM machines that are misleading in

order to unlawfully generate greater fee revenue from balance inquiries.

C. The Case against Cardtronics

30. Cardtronics’ screen prompts are deceptive and misleading because they trick

consumers into performing purported balance inquiries under the guise of consenting to

receiving a presumptively-free ‘“receipt” in conjunction with a cash withdrawal.

Cardtronics knows its customers are coming to their ATMs almost exclusively to make

cash withdrawals. Cardtronics also knows that financial institutions are required by

federal law to offer customers a ‘“‘receipt’” after making a cash withdrawal transaction at

an ATM. See 12 C.F.R. Section 1005.9(a)!°. After the consumer enters their PIN on the

initial screen prompt, the following screen prompt appears:

1012 C.F.R. § 1005.9(a) states: “Receipts at electronic terminals - General. Except as
provided 1 paragraph (e) of this section, a financial mstitution shall make a receipt
available to a consumer at the time the cog®umer initiates an electronic fund transfer at

an electronic terngpaoNp AMENDED-CLASS ACTION-COMPLAINT
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: Would you like your available Account Balances on a receipt?

Yes Continue

31. This Cardtronics’ screen prompt is deceptive and misleading to consumers,

including Plaintiff Schertzer, for several reasons.

32. First, the language “Would vou like vour available Account Balances on

a receipt?” is very deceptive because consumers are uniformly accustomed to receiving

“receipts” for their cash withdrawals—free of charge. By binding up the purported

“balance inquiry” with the presentation of a ‘“‘receipt,” Cardtronics is intentionally

misleading the consumer into believing that they are simply receiving a “free” receipt at

the end of their intended cash withdrawal transaction.

33. Contrast this prompt with BofA’s own ATM disclosures, which—Ilike all

retail banks in California—only asks users if they would like a receipt after they have

elected to make a cash withdrawal transaction. BofA’s screen prompt states:

Would vou like a receipt?

YES NO

SECOND-AMENDED- CEASS ACHON-COMPEAINT
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34. If the customer selects “Yes,” at a BofA ATM machine, they are provided a

paper receipt setting forth the amount of their cash withdrawal along with their resulting

account balance—for free—as required by Federal law. See 12 C.F.R. § 1005.9

(Regulation E).

35. So, when the Cardtronics initial screen prompt above in ¥ 30, asks

accountholders (who are virtually all at the Cardtronics ATM for the purpose of making

a cash withdrawal), if they would like their available account balances printed on a

receipt, the consumer reasonably believes that Cardtronics is mimicking retail bank

ATMs in offering to provide a free receipt at the conclusion of their intended cash

withdrawal transaction.

36. This 1s exactly what happened to Ms. Schertzer. She pressed the “Yes

Continue” button, believing that she had agreed to receive her balance for free on the

receipt at the conclusion of her intended cash withdrawal. Instead, she was charged an

out-of-network balance inquiry fee by BofA—a fee that Cardtronics profited from when

they received their interchange fee in the amount of $0.25 from BofA as a direct result of

the transaction.

37. Second, the Cardtronics screen prompt is deceptive because it contorts the

definition of the word “‘receipt’” in the context of a balance inquiry.

38. It is the reasonable consumer’s expectation that they will receive a receipt

after they obtain something tangible. In the lexicon of consumer experiences, receipts are

provided at the conclusion of transactions, i.e., after the cash actually being withdrawn

1s received. Or, e.o., after groceries are purchased and bagged. Consumers get receipts at

the conclusion of their transactions.

39. More importantly, the definition of “receipt” is as follows: “a writing

acknowledging the receiving of goods or money”.'' The commonly understood definition

of the word receipt is an acknowledgment in writing after the consumer has received

ooods or money. Reasonable consumers read the question as: “Would you like vour

22
hatargomisicti argrwreeemd dastvpgwadiMar. 20, 2020.
22
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available account balances on a receipt”—and they immediately believe the receipt they

are being offered by Cardtronics will be presented to them after they have completed their

intended cash withdrawal. It does not make sense for the reasonable consumer to expect

Cardtronics to simply print the customers’ balance on a receipt before the actual cash

withdrawal, because the consumer hasn’t received goods or money vet, which is clearly

inconsistent with the common definition of the word “receipt.”

40. Indeed, despite the fact that the overwhelming number of customers

approach an ATM machine to make a cash withdrawal, and not an account balance

inquiry (which can otherwise be accessed through numerous free and more convenient

methods such as mobile app and online banking), Cardtronics does not begin its ATM

screen prompts with options for withdrawing cash, but, instead, begins with an option to

receive a printed receipt. And pressing the “yes’ button expecting to receive a free receipt,

in accordance with how all bank ATM’s function, as well as the requirements of federal

regulations, results in Cardtronics sending the customer to additional screen prompts that

provide no means whatsoever to withdraw cash, which was the entire point of visiting the

ATM machine, and instead result in the customer being charged undisclosed balance

inquiry fees.

41. Cardtronics’ refusal to present consumers with the traditional “Menu” screen

immediately after they enter their PIN is also deceptive. Consumers, as stated above, have

come to expect at their home bank ATMs, and even at other third party ATM deplovyers’

machines, to be presented with a Menu screen, where they categorically are required to

“opt-in”’ to a balance inquiry. Placing the consumers in an “opt-out” balance inquiry

screen immediately after they enter their debit card PIN is a calculated maneuver,

designed to drive up the volume of “balance inquiries”. Moreover, the Green Button

doesn’t just say, “Yes’—it says, “Yes Continue”—communicating to consumers that the

only way, or, at least, the most efficient way, to get to their desired cash withdrawal and

“Continue” on with their intended transaction is to select the Green Button (with the color

oreen used as a strong and immediate visud trigger indicating “g0” or “proceed’” under
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H [l ubiquitous U.S. custom and practices), as opposed to the Red Button (with the color red

3 llused as a strong and immediate visual trigger indicating ‘“‘stop”., “emergency’”’ or

3 || “prohibited™).

A 46-42 .1n fact, Cardtronics’ placement of the confusing screen prompt (set forth in

%119 30) at the very beginning of the ATM transaction was their adoption of an industry

5 || practice referred to as “Balance Inquiry At Start”.

37 47— Balance Inquiry At Start” refers to the reordering of ATM machine screen
133 || prompts so that the first screen a customer encounters, following PIN entry, is an immediate

17 || prompt to view their available account balance.

) 49-43 . The adoption of “Balance Inquiry at Start” resulted in a significant increase

1~

in balance inquiries made at the beginning of every transaction, prior to the actual cash

I\

withdrawal. Indeed, consumers began to understandbelieve such balance inquiries were

1 N

part and parcel of the cash withdrawal they intended to make when they walked up to the

[

ATM. Several industry forums have touted the financial benefits to Independent ATM

I

deplovers (“IADs”) of utilizing Balance Inquiry at Start. For example:

== [d (L4

“Many IADs do not include balance inquiries as an option during a
transaction. Although the ATM doesn’t charge the customer, IADs can
3 derive significant interchange revepue from these transactions. ATMs
hat are se 0 DO balance inagfiiries g he ] 0 ansaction AL
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expect a significant increase in the number of balance inquiries
performed by the machine™-.

See ATM Atom, at http://www.atmatom.com/5-ways-to-boost-atm-portfolio-profitability/
(last viewed July- 11, 2018) (emphasis added).

“Enable “balance inquiry at start” on Every ATM—an easy step to make,

*“Balance Inquiry at *Start” can increase your baﬁmce inquiries

20 to 30 percent—at minimal cost. By making this slight adjustment in

gr%) ramming, the incremental revenue it produces can make quite a
ifference.

See ATM Marketplace at https://www.atmmarketplace.com/blogs/five-ways-to-increase-

atm-profitability/ (last viewed July- 11, 2018) (emphasis added).

“Once Balance Inquiry At Start is enabled, de%lolyers can expect between
20-30 percent of their transactions to be balance inquiries, whereas
before such transactions might have been 10 percent or less-.

See Slawsky, Richard, Five Ways to Boost the Profitability of an ATM Portfolio, ATM
Marketplace White Paper, 2011, at- 2 available at: http://www.grantvictor.com/pdfs/Five
%20Ways%20t0%20Boost%20ATM%20Profitability.pdf (last viewed July- 11, 2018)

(emphasis added).

| and tricki | . believine_the ice_is_free_and : | . |
webthebpve e ton b eesiersonbeisa—euse ol the predeetolivesthetors
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3
)
)
L
)
} 65 Receipts are typieally given after transactions are performed, 7.¢. following a
1

' toH; cash withdrawal erdepeosit-

[13 2
a a

) || effectof defaultingconsumers-into-transaction to the balance inquiries-they-neverwanted:—Yes
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H 69— The-ATM-user-is-neverpresentedinquiry, along with the_color coded option ef

I [ d 1\

I

IS4

|\

==

74-44 buttons, is all part of the scheme Cardtronics deployed to manipulate

4

y|| customers into pressing a deceptively prompted and labeled button that leads to the

transmission of unintended balance inquiries to the retail banks. Each of these subtle and

I\

not-so-subtle tricks has been designed by ardtronics to exploit consumers, the vast
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majority of whom are not at the ATM seeking to perform a balance inquiry, but simply

to make a cash withdrawal——as fast and conveniently as possible. Cardtronics illicitly

profits from this scheme by receiving interchange fees on a per transaction basis of

approximately $0.25 per balance inquiry transaction from its customers’ banks.

45 Accordingly, Plaintiff Sehertrerwasdecerved-bythesearstepresentitions

and the Class are entitled to restitution of the interchange fees Cardtronics earned because

they are directly traceable to the fraudulently induced ‘balance inquiries” purportedly

performed.
D. The Case Against Cash Depot

46. Cash Depot has contracted with Wal-Mart to provide the retail giant with its

independent ATM machines in every Wal-Mart location—several thousand in total.

47. Cash Depot makes a prominent marketing representation on signs posted on

1its ATM machines at every location, intended to lure consumers into performing balance
inquiries with the message: “PREVENT OVERDRAFT FEES CHECK YOUR
BALANCE FOR FREE.”

75-48.This representation is deceptive prompts;-did-notintend-to-performa-balanee
nquiry;-and eertainty-never-intended-to-paymisleading because, as Cash Depot is fully

aware, the overwhelming majority of its customers will be charged an out-of-network

ATM balance inquiry fee for ene—SeeExhibitNo3-CardtrontesSereenPromptschecking

their “balance”. Furthermore, Cash Depot is liable for this misrepresentation as it receives

an interchange fee from the customers’ home bank in the amount of approximately $0.25

each time a customer makes a balance inquiry.

30
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% V—a Cl v Cl 3 = are 4%
ii OON—Fees—BofA—charges—their—ownCash Depot knows that nearly every bank in

233 || California charges their customers out-of-network balance inquiry fees, including the top

27 || largest seven banks in California. Cash Depot receives interchange fee revenue from

y || every single one of them. Cash Depot knows if it increases the number of balance

y|| inquiries at its ATM locations, then it will correspondingly increase its own interchange

1~

fee revenue. What better way to increase inquiries than to advertise that the service is

I\

being provided free of charge?

1 N

50. Consumers, including Plaintiff Hicks, read the representation as they

1 N

approached the ATM machine and it was fresh in their minds as they initiated their ATM

I

transaction. Upon entering their debit card into the machine and inputting their PIN,

TS

customers are immediately confronted with the following ‘“balance inquiry at start”

R ad

SCreen.

| ==

4

I\
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Balanecemiine tilipy

WienlE yeou e G diadk your balbmas2

—

51. While this screen on Cash Depot’s ATM machines is an improvement on

Cardtronics’ prompt above (9 30), consumers, including Plaintiff Hicks, read the sign

affixed to the top of the ATM machine, “Check Your Balance for Free,” as they

approached the Wal-Mart-based Cash Depot ATM machines and reasonably relied on it

in deciding to engage in a balance inquiry.

52. Consumers, including Plaintiff Hicks, were lured into making a balance

inquiry that they reasonably believed was free based on Cash Depot’s misrepresentation.

53. Consumers, including Plaintiff Hicks, selected the “Yes” button and

proceeded to check their account balances at their home banks. In the case of Ms. Hicks,

she checked her personal checking account balance and then moved forward with her

intended cash withdrawal. Plaintiff Hicks was then assessed an out-of-network ATM

balance inquiry fee by BofA in the amount of $2.50. BofA, in turn, paid an interchange

fee of $0.25 back to Cash Depot. This fee was in addition to the interchange fee that Cash

Depot received from BofA for the subsequent out of network cash withdrawal that

Ms. Hicks made in conjunction with her bagnce inquiry.
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H 54. Accordingly, Plaintiff and the Class are entitled to restitution of the

3 || interchange fees Cash Depot earned because they are directly traceable to the fraudulently

33 |l induced balance inquiries purportedly performed.

6
AN E. __ The Case Against FCTI
8
Jrgi 55. FCTI’s ATM machines misleadingly and erroneously register two balance

15 || inquiries, resulting in the assessment of two out-of-network balance inquiry fees by

137 || Plaintiff Covell’s and other customers’ home banks, even though they (at most) undertook

13X || a single balance inquiry.

1+ 56. Indeed, no consumer in his right mind would undertake two balance

19) || inquiries on a single ATM use. It would be nonsensical to do so.

2H &8&——Upon entering their PIN, customers, including Plaintiff Covell, twe-OON-Fees

1 N 1 N/ (N ad

| == |\ 1 1

4

) || presented with FCTI’s version of a “Balance Inquiry at Start” screen prompt-See-Exhibit;
No—4FCH SereenPrompis; (FCH SereenNo-3)::

36
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10 Connected Convenierice™

) f Would you like to
: view your
20° k. Account Balance?

- I [ d 1\ 1~
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| == |\
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Connected Conveniernzce™
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wview yowsr
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3} || as_pushes onto customers needless balance inquiry eeould-be-an-event-worthy-ofafee,either
7 || fromtransactions and the ATFM-owner-orfrom-the-consumers-bank:

9% 98— Witheut-such-a-—neticearesultant out-of-network balance inquiry appears-to-be

26 || Feasens: overwhelmingly intend to withdraw cash at the ATM machine.
%_7815 J100—First.In any event, when Plaintiff Covell and as—sother customers press the

I I [ d 1\

IS4

| == |\

102:59.  ECTFH-ATM-users—who—seleet—Yes™ next—recervearc _shown the

’|| following screen prompt-askine them to-seleet-anaceount(SeeExhibit No—4: FCTI
21| SereenNo—4):whereby they are to select which account’s balance they would like to

{ inquire about:

Connected Convenience -
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Connected Convenience

Select ingwuiry
SCccowunt —

Checking >

and: asking if the user would like “to print your reeeiptbalance and continue the

’ L3 TR .9

transaction — -
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Connected Conveiiiceiic

Total Balance: $24 922

Available Balamnce: $25 92
Would you like To print yowur Balamnce asrad
continue the Tranmnsactiomn>

105-60. Because users—are, including Ms. Covell, were simply trying to

execute what they came to the ATM for in the first place—a cash withdrawal—and
because reasonable consumers understand they must select “Continue” in order to do so,

reasonable consumers like Ms—Ceovellthe FCTI Plaintiffs selected “Continue.” Then the

following screen appears, unexpectedly terminating the interaction with the ATM: -FEFE

—."I
_

Enter your perso
ANTO FOR identification

FOOO ANDO ORINKS number

Press ENTER key
when done
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=4 Enter your persons:
5 AND -~ FOR identification
) FOOO ANDO DORINKS number

Press ENTER key
! S 3 _— when done

(A 1 N 1\

| == |\ 1 11—
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H 106-61. Despite having represented that the “transaction” would “continue,”
3 ||FCTI in fact terminates the transaction, then forces users to engage in a second
3} || transaction, requiring every customer to re-enter their debit card pinPIN in order to
74 || proceed with their intended cash withdrawal.

9% 107-62. Once a user re-enters his or her pnPIN, another screen appears,

+h || requesting if the customer would like a receipt for “this” transaction(FCFI-Sereen

Would you like a
receipt for this
transaction?
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9 Would you like a
0 receipt for this
HH transaction?

) 108-63. The prompt above} asks only if the customer would like a “receipt for

' || theirthis transaction”—a transaction that can only reasonably be the cash withdrawal they

originally set out to make when they first entered their pin-enECH-SereenPromptNe-
+-PIN.

I [ d 1\

109 A fter the user chooses to request a “receipt,” the user is directed to a traditional

“main menu” screen{FCETF-SereenPrompt Ne-9-(below)):

| == |\ 1 1

4

Select
3 " transaction

3 e v s Withdrawal >
. :.- & '-,,' ; < Pt trp,
Inquiry >
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24 HO-—When-auserseleets—the—. The majority of consumers, including Ms. Covell,
23) || proceeded to make a cash withdrawal sereen;he-or-she-is-then-directed-to-choose-the-account

I It == [d (L84 1 (A 1 N (N ad 1~ I

I\

Select
withdrawal

account
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H1-64. The—tmsaeton—thenproceeds—the—enstomer—electh—m—mount—ot
money—to—be—withdravwi—and—the—eash—s—dipensed—aithin the normal course. Aler
Ms. Covell received her cash, a receipt efthe-transaction—See Exhibit No—4 ECH Sereen

Prompts 9—12-13-was printed, and her card was returned.

65.  After the initial request asking the customer if they would like to view their

avathble-account balance-H-CHH-SercenPrompto—3wnb-his-potat—atno-tme v,

the customer everwas never asked for their consent to a second balance inquiry. Nene-of

the ECT Plamtiffsever-even—arguably provided-consentThey were only asked if they

would like a receipt.

H2.66. Consumers, including Ms. Covell, never had any reason to suspect

they had committed to a second balance inquiry- by simply agreeing to receive a receipt

in conjunction with a cash withdrawal.

46
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H +H3—7Yet, in each case, FCTI customers, including the FEETIPlaintiffsMs. Covell, were
3 || charged two separate

H |l as—a-second-“out-of-network balance inquiry?s-or2)-it-s-intentionally-ornadvertently

—1%7 aa Oy A > a¥a O he H orme 2 Ran s a H ava a SVakEaVa == A ab he

3 || eustomers-are- fees by their home banks after performing tweone balance inquiry and one

A || cash withdrawal. FCTI, in turn, received approximately $0.25 each for additional,

19) | unwarranted balance inquiries when-at-the-most-they-could-only-be-considered-to-have

2H || that the accountholders never performed—ene—(and—even—then,—under—the—deceptive

|

H6—The ECTH Plaintiffs—wereturedAccordingly, Plaintiff and the Class are entitled
to restitution of the interchange fees FCTI earned with en-sereen-deception-into-undertakinga

1 N

I

) || EEH-and-the Defendant Bank’s-improper- doubling-ef the firstrespect to the purported balance

| == |\
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PREVENT OVERDRAFT FEES
CHECK YOUR BALANCE FOR FREE

o

inquires performed as

3 || a_result of consumers’ request for a receipt fropg FCTI ATMs, as alleged above, because Cash
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(184 1" I N 1 N 1\

|\

==

Il induced by FCTI.
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TIF.__ The Latent Ambiguity in BofA’s Account Agreement

I\

+42—Plaintiffs Hicks,-Sehertzerand-Covelleach have BofA checking accounts, which
are governed by BofA’s standardized account-agreement.

I 1 N

I

IS4

|\

==

4

}—BefA-Account Diselosures

) +44-69. Agreement and Fee Schedule. BofA issues debit cards to its checking

account customers, including Plaintiffs, which allow their—eustomersthem to have

I\

54
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electronic access to their checking accounts for purchases, payments, and ATM

withdrawals at both BofA and non-BofA ATMs.

146.70. Pursuant to BofA’s standard account agreement:

When you use an ATM that is not prominently branded with the Bank-ef
AsnerieaBofA name and logo, you may be charged a fee by the ATM
operator or any network used and you may be charged a fee for a balance
1nqu}ry even if you do not complete a fund transfer. We may also charge
you fees.

See Exhibit-Ne— 1;BefA-AeccountDiselosures— (emphasis added).

HZT1. Similarly, BofA’s Fee Schedule states:

Non-Bank—ef-AmericaBofA ATM Fee for: Withdrawals, transfers and
balelllnce inquiries at a non-Bank-efAmericaBofA ATM in the U.S. $2.50
each.

When you use a non-Bank-efAmericaBofA ATM, you may also be charged
a fee by the ATM operator or any network used and you may be charged a
fee for a balance inquiry even if you do not complete a funds transfer.

See Exhibit-No— 2:-BefA-.

72.  Accountholders, including Plaintiffs, are on notice of two conditions

relevant to this lawsuit: 1) if they affirmatively make a balance inquiry at a non-BofA

ATM, they may be charged a fee by BofA: and 2) that fee, if imposed. will be $2.50.

73. BofA’s Fee Schedule does not define the term “Balance Inquiry.” The word

“inquiry”’ means: “an act of asking for information.” In the absence of any explicit

definition or disclosure, accountholders, iglagluding Plaintiffs, reasonably assumed that
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they would only be assessed an out-of-network fee if they took an explicit and definite

action to directly request their available checking account balance at a non-BofA ATM

machine: not in the circumstances presented by the ATM Defendants’ conduct.

Inquiry,” BofA has reserved exclusive discretion for determining when its customers

have consented to an out-of-network balance inquiry. Absent defining this term or

providing its customers with disclosures about the circumstances in which the customers

may be charged an out-of-network balance inquiry fee, accountholders, including

Plaintiffs, reasonably assumed that they would only be charged a fee when they explicitly

and intentionally sought to inquire aboy‘,g their available account balance, not in

SECOND-AMENDED- CEASS ACHON-COMPEAINT
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circumstances where they simply requested a free receipt (Cardtronics), requested a

single balance inquiry but were deemed to have requested multiple balance inquiries

(FTCI) or were told at the ATM machine that checking their balance would be “free”

when 1n fact it was not (Cash Depot). In this way, BofA intentionally grants unfettered

discretion and turns a blind eye to the ATM Defendants’ fraudulent conduct, to the mutual

benefit of BofA (which gets to assess a substantially greater number of out-of-network

balance inquiry fees) and the ATM Defendants (which then receives a substantially

oreater number of interchange fees).

154.75. Fifth—mpertanthy-BofA reserves sole discretion as to when it will
impose an ATM Fee for a balance inquiry at a “Non-Bank-ef-AmericaBofA ATM” and

when 1t will deem that activities undertaken at an out of network ATM constitute a
balance inquiry. BefA—impliesBut in abuse of that #-will-exeretse-its-discretion-in-goed
Frrth-and-somecmreswillbnetimpeseatee—But—nthet—, has adopted an automated

process that blindly, and in all cases-simphy, accepts the ATM ewner’sowners’ electronic

37
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H || communication to #BofA that one or more balance inquiries have been knowingly and

3) || non-fraudulently requested by its accountholder.
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IS4

|\

Depesﬁ%gfeemeﬂ{—aﬁd—Dﬂelesmﬁes—See—Ea&&bﬁLCahfomla courts and the Ninth

Circuit have long recognized that even if a contract appears unambiguous on its face, a

==

4

latent ambiguity may be exposed by extrinsic evidence which reveals more than one

X || possible meaning to which the language of the contract is susceptible.'®

18 See, e.o., Fremont Indem. Co. v. Fremont Gen. Corp., 148 Cal. App. 4th 97, 114 (2007)
(“An amblgultv may appear on the face of2contract, or extrinsic evidence may reveal a
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77. The Account Agreement may appear unambiguous on its face with respect

to the application of out-of-network fees for a non-BofA balance inquiry. But, as pled

herein, misleading screen prompts employed by the ATM Defendants lead customers to

believe they are either simply requesting a free receipt in conjunction with a cash

withdrawal (Cardtronics), requesting a single balance inquiry (FTCI) or that a balance

inquiry will be free of charge (Cash Depot).

78. The consumers’ experience at the ATMs imbues a latent ambiguity into

BofA’s Account Agreement with respect to when an out-of-network fee will be charged

1n connection with the use of a foreigen ATM. The extrinsic evidence necessary to interpret

this latent ambiguity, in the form of the misleading ATM machine representations by

ATM Defendants, demonstrate that BofA has breached its agreements with Plaintiffs and

Class members by assessing out-of-network balance inquiries fees when customers did

not intend to make balance inquiries or were told that the inquiries would be free. By

simply accepting the ATM Defendants’ erroneous and unlawful electronic transmissions

that Plaintiff and Class members consented to balance inquiries, and then assessing fees

based on those transmissions, BofA has unlawfully taken funds from the accounts of

Plaintiffs and other customers.

79. The bank also breaches the covenant of good faith and fair dealing when it

exercises its contractual discretion to take advantage of the latent ambiguity in its contract

and what it knows or should know to be rampant, systematic deception occurring at out-

of-network ATM machines owned by ATM Defendants that result in a massive increase

in the assessment of out-of-network balance inquiry fees.

80. To take an extreme example, BofA could interpret its customer agreements

such that if a customer went to a third-party ATM machine owned by one of the ATM

Defendants and when asked if she wanted to make a balance inquiry the customer pressed

latent ambiguity ... A court cannot determine based on only the four corners of a
document, without provmonallv considering any extrinsic evidence offered by the
parties, that the meaning of the document is clear and unambiguous. Instead, a court must
provisionally consider extrinsic evidence®®ffered by the parties™) (1nterna1 citations

omitted). SECONDAMENDED-CEASS ACTION-COMPLAINT
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the “no” button, but then the ATM Defendant nevertheless registered the transaction as a

balance inquiry and transmitted that information to BofA, then BofA would still be

entitled to assess an out-of-network balance inquiry fee, and the ATM Defendant would

be entitled to receive its $0.25 interchange fee from its portion of the balance inquiry fee.

Such a result is not only morally appalling and tremendously injurious to customers, but

the law simply does not permit it.
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IS4

IV. VI PARTIES

|\

A. Plaintiffs

==

81. Plaintiff Kristen Schertzer is a resident of San Diego, California.
Ms.- Schertzer has a checking account with BofA. On June- 1, 2018-and-etheroceasions,
she placed her BofA ATM Paymentdebit card into the Cardtronics ATM machine located

at 817 West-Washington645 Market Street, San Diego, CA 9210392101 in order, and
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solely, to make a quick $60.00- cash withdrawal. EellewingA fter entering her pin, she

was presented with the screen prompt described in 9 30 above, which stated:

Would vou like vour available Account Balances on a receipt?

82. Ms. Schertzer read the question and was confused. She assumed she was

being asked if she would like a receipt following her intended cash withdrawal

transaction;-. She looked at the green, “Yes Continue” button and assumed that this button

would permit her to continue to engage in her cash withdrawal transaction. She

immediately pressed the “Yes Continue’ button and on the next screen identified that she

would like to withdraw her funds from her checking account. At that point, the transaction

was ended, and a receipt printed. The next screen prompt appeared that stated:

“Transaction Complete. Do yvou want another transaction? NO YES.”

83. Ms. Schertzer was even further confused as to what had just occurred. She

pressed the YES button and then was required to enter her PIN again. She did. Next, a

traditional ATM screen menu appeared. From this menu, she was able to select and

complete her $60.00 cash withdrawal as originally intended. She believes she pressed a

button that read: “$60 Fast Cash from Checking”. After pressing that button, the

surcharge fee notice screen appeared. She accepted the cash withdrawal surcharge. Next,

her cash was dispensed, and her receipt was printed for the cash withdrawal.

182.84.  Plaintiff was surprised to learn that she was assessed, in addition to
the cash withdrawal surcharge paid to Cardtronics ($3.75), a separate $2.50 ©ONout of
network Fee from BofA for making an balance inquiry:, and an additional $2.50 fee from
BofA for making an cash withdrawal. She was charged $8.75 in total fees for making a

$60.00- withdrawal. Plaintiff'is challenging the fee for the out-of-network balance inquiry

only.

85. Had Plaintiff Schertzer known that Cardtronics would register an out-of-

network balance inquiry when she consented to receiving the free receipt, she would have

considered other options for reviewing her account balance.
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86. Immediately following her transaction, BofA debited a $2.50 out-of-

network ATM fee from her account for the purported balance inquiry. BofA then

forwarded approximately $0.25 of the $2.50 collected from Plaintiff to Cardtronics for

Plaintiff’s purported balance inquiry transaction.

87. Plamtiff Schertzer intends to continue to use third party ATM machines,

including ATM machines owned by Cardtronics at times when she finds them convenient,

when she does not have time to visit her home bank’s ATM. Ms. Schertzer is seeking an

injunction to prevent herself and other from being mislead in the future by the

Cardtronics’ screen prompts. Because ATM transactions are so common, the likelihood

of Ms. Schertzer falling victim to this improper business practice persists in the future.

88.  Plaintiff Brittany Covell is a resident of San Diego, California. Ms.- Covell
has a checking account with BofA. On -May- 29, 2018, she placed her BofA ATM Debit
card into the FCTI ATM machine located at a Seven Eleven (7-11) convenience store at
592- Santa Fe Drive, Encinitas, California to make a quick $20.00 cash withdrawal.

Ms. Covell placed her debit card into the machine and entered her PIN. She was

immediately asked (Consistent with paragraph 57 above):

Would vou like to view vour account balance?

89. Ms. Covell was confused—Dbelieving that she might have pressed the wrong

button on the menu screen. She didn’t realize that a Menu screen had not been presented

to her. Because she was in a hurry and wanted to get to her intended cash withdrawal

quickly, she pressed, “YES” and viewed her account balance. The next screen asked her

if she would like to “print her balance and continue the transaction?’’ Still confused, but

wanting to get to her cash withdrawal, she pressed, “continue”. At that point, a receipt

was printed, and her transaction was ended. The next screen asked her to enter her PIN

again. Still confused by what was happening, she entered her PIN. At that point, she was

requested:

Would vou like a receipt for this transaction?
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90. Ms. Covell assumed that this request related to the customary receipt she

would receive following a cash withdrawal transaction. She pressed the “Yes” button and

was finally presented with a traditional Menu screen. From the Menu screen she

completed a $20.00 cash withdrawal and received a receipt at the end of the transaction.

She does not recall seeking another balance inquiry.

+83-91. Following her transaction, Plaintiff was surprised to learn that she was
assessed, in addition to the cash withdrawal surcharge paid to FCTI ($3.00), atwo separate
$2.50 feefees from BofA for making balance inguiry:inquiries, and an additional $2.50

fee from BofA for making a cash withdrawal. Ms-Cevell-was-alse-chargced-a-seecond-fee

for-a—balance—nguiry-by-BefA-—She was charged $10.50 in total fees for making a
$20.00- withdrawal. PlaintiffMs. Covell is only challenging beththe second phantom

balance inquiry fees-fee.
92. Had Plaintiff Covell known that FCTI would register a second out-of-

network balance inquiry during the same transaction, she would have considered other

options for reviewing her account balance.

93. Immediately following her transaction, BofA twice debited a $2.50 out-of-

network ATM fee from her account directly related to her supposed requests for balance

inquiries. BofA then forwarded approximately $0.25 of the $2.50 collected each time
from her to FCTL.

94. Plaintiff Covell intends to continue to use third party ATM machines,

including ATM machines owned by FCTI at times when she finds them convenient, when

she does not have time to visit her home bank’s ATM. Ms. Covell is seeking an injunction

to prevent herself and other from being mislead in the future by the FCTI screen prompts.

Because ATM transactions are so common, the likelihood of Ms. Covell falling victim to

this improper business practice persists in the future.

184-95. Plaintiff Meagan Hicks is a resident of San Diego, California.
Ms.- Hicks has a checking account with BofA. On June- 2, 2018 and-otheroceastons-she

approached the Cash Depot ATM machine jgcated in Wal-Mart at 4840- Shawline Street,
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San Diego, California 92111.- She observed a large sign above the ATM machine which
prominently displayed, the representation: “Aveoid Overdraft Fees Check Your Balance

for Free.” She read the sign and believed that it meant she could perform a balance

1inquiry transaction at that particular ATM machine free of charge. She thought that made

sense because Wal-Mart is a large retailer, and they probably had a deal with her bank,

BofA, to provide this service free of charge.

96.  Plaintiff proceeded-to—makea$20.00—ecash—withdrawal-She proceeded to

enter her debit card into the machine and typed in her PIN at the first screen prompt. The

next screen prompt appeared asking her:

Would vou like to check vour balance?

185.97. Relying on the representation on top of the ATM machine that

checking her balance was “free,” Ms. Hicks went ahead and pressed the “Yes” button and

received her checking account balance. Plaintiff was provided her balance and then

directed to the next screen prompt, the “Menu’ screen, where she selected a cash

withdrawal transaction. Plaintiff next proceeded to make a $20.00 cash withdrawal. She

received a receipt at the conclusion of her cash withdrawal transaction. Following her

transaction, Plaintiff was surprised to learn that she was assessed, in addition to the

surcharge paid to Cash Depot ($2.50%;) and $2.50 fee from BofA for making a cash

withdrawal, a separate $2.50 fee from BofA was assessed for making a balance inquiry;

at. She was charged

$7.00 in total fees for making a $20.00 withdrawal.

98. Had Plaintiff Hicks known that Cash Depot would register a normal out-of-

network balance inquiry for which she would incur a fee instead of the advertised free

balance inquiry, she would have considered other options for reviewing her account

balance.

99. Immediately following her transaction, BofA debited a $2.50 out-of-

network ATM fee from her account related to the balance inquiry. BofA then forwarded
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approximately $0.25 of the $2.50 collected from Plaintiff to Cash Depot for Plaintiff’s

balance inquiry.

+86-100.  Plaintiff Hicks is challenging the fee assessed on the balance inquiry.

101. Plaintiff Hicks intends to continue to use third party ATM machines,

including ATM machines owned by Cash Depot at times when she finds them convenient,

when she does not have time to visit her home bank’s ATM. Ms. Hicks is seeking an

injunction to prevent herself and other from being mislead in the future by the Cash Depot

screen prompts. Because ATM transactions are so common, the likelihood of Ms. Hicks

falling victim to this improper business practice persists in the future.

B. Defendants
187:102.  Defendant-BofA i1s national bank with over 4,500 retail branches.

BofA has its headquarters and principle place of business in Charlotte, North Carolina.
Among other things, BofA is engaged in the business of providing retail banking services
to customers, including Plaintiffs—Sehertzer, Hieks,—and-Covell, and members of the
putative elassClasses, which includes the issuance of paymentdebit cards for use by its
customers in conjunction with their checking accounts. BofA operates banking centers
and conducts business throughout the State of California.

188-103.  DPefendant-Cardtronies;tne-Cardtronic is the world’s largest operator
of independent, stand-alone ATM machines. Cardtronics operates approximately 200,000

ATMs worldwide, including thousands of machines in the state of California and in this

jadietal-distriet:District. Cardtronics 1s a Delaware corporation—Cardtrenies™ and has its

headquarters and principle place of business-is located in Houston, Texas.

196:104.  DPefendant-Cash Depot;1td- 1s one of the nation’s largest independent

ATM operators with over 30,000 stand-alogg ATM machines in service. The majority of
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Cash Depot’s ATM machines are located in Wal-Mart retail stores. Cash Depot’s
headquarters and principle place of business are located in Green Bay, Wisconsin. Cash
DepotEtd- is a Wisconsin freerporated-entitylimited company.

19+105. Pefendant—FCTI; i1s California Cerperationcorporation, with its

headquarters and principle place of business located in Los Angeles, California. FCTI 1s
also one of the nation’s largest independent operators of stand-alone ATM machines with

over 30,000 such machines in service.

V. CLASS ALLEGATIONS

A.  The Cardtronics ClassesClass:
192:106.  PlamtffsPlaintiff Schertzer brings this action on behalf of herself and
on behalf of all others similarly situated against Cardtronics; €. The Class includes:

All holders of a checking account in California who, within the applicable
statute of hmitattenlimifations preceding the filing of this lawsuit, were
assessed one or more out-of-network balance inquiry fees for purportedly
undertaking a balance inquiry at the same time as part-of-a cash withdrawal
at a CARDTRONICS A = ' 2

B. The FCTI Classes:

107. Plaintiff Covell brings this action on behalf of herself and on behalf of all

others similarly situated against FCTI. The Classes includes:

All holders of a checking account-in—theUnited—States who, within the
applicable statute of limifation preceding the filing of this lawsuit, were
assessed ene-ormore feesthan one fee for purportedly undertaking a balance

inguig at _the same time as pai a cash withdrawal at a
FCTI ATM (the “National CardtroniesFCTI Class™).
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H All holders of a checking account in California who, within the applicable
2 statute of hmitatienlimitations preceding the filing of this lawsuit, were
3 assessed ene-or-more feesthan one fee for purportedly undertaking a balance
+ inquiry at the same time as-part-of a cash withdrawal at a FCTI ATM (the
25 “California FCTI Class”).
7
&
9
10
H
2
137
b
ﬁi C.  The Cash Depot ClassesClass:
e
ﬁ) 194:108.  Plaintiff Hicks brings this action on behalf of herself and on behalf of
it all others similarly situated- against Cash Depot. The Class includes:
E
)
ﬁi All holders of a checking account in California who, within the applicable
253 statute of limitation preceding the filing of this lawsuit, were assessed one
26 or more fees for purportedly undertaking a balance inquiry at the same time
27 as a cash withdrawal at a Cash Depot ATM %the “California Cash
28 Depot Class™)”).
>
y[|D.____The BofA Class:

1~

109. Plaintiffs bring this action on behalf of themselves and on behalf of all others

I\

similarly situated against BofA.

1 N

110. The proposed Classes are defined as:

All helders—ef—aBofA checking account holders in Califerniathe United

States who; within the applicable statute of '
suttlimitations were assessed one or more fees for 811 ortedly

undertaking a balance inquiry as part of a cash withdrawal at a Cardtronics

FCTI or Cash Depot ATM. (the “National Cash-DPepotBofA Class™).

I ) (4 | =+ |\ 1N - [
;

All BofA checking account holders, in theUnited—StatesCalifornia who

within the appli(‘ah e statute of limifations were assessed one or more fees
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for purportedly undertaklrg a balance i 1n uiry as part of a cash withdrawal
t an—out—ofnetwerka Cardtronics, TI or Cash Depot ATM. (the

“NaﬂeﬁalCahforma BofA Class™).

(13 29

198-111. Excluded from each of the aforementioned Classes are Defendants,

their subsidiaries and affiliates, their officers, directors and member of their immediate
families and any entity in which defendants have a controlling interest, the legal
representatives, heirs, successors or assigns of any such excluded party, the judicial
officer(s) to whom this action is assigned, and the members of their immediate families.

199:112.  Plaintiffs reserve the right to modify or amend the definition of the

proposed Classes and/or to add a Subclass(es}). if necessary, before this Court determines

whether certification is appropriate.

200-1-The parties are numerous such that joinder is impracticable. FThe-guestions

20113, Fhepathes—areprmerots—te ithatjornder—mpracteable—Upon

information and belief, and subject to elassClass discovery, the Classes consist of
thousands of members or more, the identity of whom are within the exclusive knowledge
of and can be ascertained only by resort to the ATM Defendants’ and/or BofA’s records.

Defendants collectively have the administrative capability through their computer
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systems and other records to identify all members of the Classes, and such specific
information is not otherwise available to Plaintiffs.

114. The questions here are ones of common or general interest such that there 1s

a well-defined community of interest among the Class members. These questions

predominate over questions that may affect only individual Class members because each

ATM Defendant and BofA has acted (independently) on grounds generally applicable to

the classes. Such common legal or factual questions include, but are not limited to:

202-115.  With respect to the cases against the ATM Defendants:

a) Whetherwhether the ATM Defendants improperly received
interchange fees from financial institutions resulting from improper out—of—-
network balance inquiries;

b)  Whetherwhether such conduct enumerated herein is deceptive;

c) Whetherwhether the ATM Defendants violated the UCL; and-CERA:

eyd) Whetherwhether Plaintiffs and other members of the Classes have
sustained damagesfinancial losses as a result of the ATM Defendants’ wrongful

business practices described herein, and the proper measure of damagesrestitution.

203-116.  With Respeetrespect to BofA:
a) a)——Whetherwhether the BofA improperly collected Out—out-of

Netweork-network balance inquiry fees from their customers, including Plaintiffs,

without ensuring their customers performed, engaged or otherwise consented to
sueh-transactionsbalance inquiries;

b)  by—Whetherwhether BofA breached their contracts by collecting
Out-out-of- Network Balanee Inguiry-network balance inquiry fees for transactions
that did not occur;

e——WhetherBofAvioktedthe HEand A

3B

SECOND-AMENDED- CEASS ACHON-COMPEAINT
73

THIRD AMENDED CLASS ACTION COMPLAINT

19¢v00264




Casq

| —+— |\ 1S4 I— I N 1 N I\ 1~

4

I\

3:19-cv-00264-JM-MSB Document 96-4 Filed 03/25/20 PagelD.1538 Page 74 of 106

c) ——Whether BofA—whether BofA breached their contracts with

their customers, including Plaintiffs.

d)  eyr—Whetherwhether BofA reserved discretion in defining the

circumstances in which a customer would be deemed to have engaged in
transaetiona balance inquiry that would give rise to a corresponding Out-out-of
Network-network fee;

e)  H——Whetherwhether BofA failed to exercise such discretion in

good faith; and

)  eyr—Whetherwhether Plaintiffs and other members of the Classes
have sustained damages as a result of the BofA’s wrongful business practices
described herein, and the proper measure of damages.

204-117. It is impracticable to bring Class members’ individual claims before
the Court. Class treatment permits a large number of similarly situated persons or entities
to prosecute their common claims in a single forum simultaneously, efficiently and
without the unnecessary duplication of evidence, effort, expense, or the possibility of
inconsistent or contradictory judgments that numerous individual actions would
engender. -The benefits of the class mechanism, including providing injured persons or
entities with a method for obtaining redress on claims that might not be practicable to
pursue individually, substantially outweigh any difficulties that may arise in the
management of this class action.

205:-118.  Plaintiffs’ claims are typical of the claims of the other Class members
in that they arise out of the same wrongful business practices by the ATM Defendants
and BofA as described herein.

206-119.  Plaintiffs are more than adequate representatives of each of the
Classes in that each has suffered damages as a result of the ATM Defendants’ and/or
BofA’s improper business practices. In addition:

a) Plaintiffs are committed to the vigorous prosecution of this action on

behalf of themselves and all others siilarly situated and have retained competent
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counsel experienced in the prosecution of class actions and, in particular, class
actions on behalf of consumers against financial institutions;

b)  Fherethere 1s no conflict of interest between Plaintiffs and the
unnamed Class members;

c) FheyPlaintiffs anticipate no difficulty in the management of this
litigation as a class action; and

d)  Plaintiffs’ legal counsel has the financial and legal resources to meet

the substantial costs and legal issues associated with this type of litigation.

208-120.  The ATM Defendants and BofA have acted, or refused to act, on
grounds generally applicable to the elassClass, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the class as a whole.

209-121.  All conditions precedent to bringing this action have been satisfied

and/or waived.
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FIRST CAUSE OF ACTION

VIOLATION OF THE UNFAIR COMPETITION LAW
Cal. Bus. & Prof. Code §- 17200-¢tseg- (fraud prong)

(Against DefendantsDefendant Cardtronics and-Cash-Depoton

Behalf of the California €lassesCardtronics Class)

122. PlamntiffsPlaintiff Schertzer and—Hieks—ineerporateincorporates the
preceding allegations by reference as if fully set forth herein.

123. Cardtronics’ conduct described herein violates the UCL, codified at Cal.
Bus. & Prof. Code § 17200, et seq.

124. The UCL prohibits and provides civil remedies for unfair competition. Its

purpose 1s to protect both consumer and competitors by promoting fair competition in

commercial markets for goods and services. In service of that purpose, the Legislature

framed the UCL’s substantive provisions in broad, sweeping language.

125. By defining unfair competition to include any "any unlawful, unfair or

fraudulent business act or practice." the UCL permits violations of other laws to be treated

as unfair competition that 1s independently actionable and sweeps within its scope acts

and practices not specifically proscribed by any other law.

126. The UCL expressly provides for restitution and injunctive relief, and also

contains provisions denoting its public purpose. A claim for injunctive relief under the

UCL 1s brought by a plaintiff acting in the capacity of a private attorney general.

Although the private litigant controls the litigation of an unfair competition claim, the

private litigant is not entitled to recover compensatory damages for his own benefit, but

only disgorgement of profits made by the defendant through unfair or deceptive practices

1n violation of the statutory scheme or restitution to victims of the unfair competition.

22+—Cardtronics committed deceptive and fraudulent business acts and practices in
violation of Cal. Bus. & Prof. CaliforntaBusiness-&Professions-Code-§17200-prohibitsaets

(13 29 (13 2
a a a a ah? a oy a a a
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127, Cardironi ed Lawful busi o in violation of

Cal-Code § 17200, et seq., by employing a deceptive screen prompt at its ATM machines

which had the effect of misleading consumers, including Plaintiff Schertzer, into

engaging in out-of-network balance inquiries that they did not consent to, nor reasonably

understand to be balance inquiries. By conflating the purported “balance inquiry” with

the presentation of a “receipt,” Cardtronics intentionally misleads consumers into

believing that they are simply receiving a “free” receipt at the end of their intended cash

withdrawal transaction. Had consumers, including Plaintiff Schertzer, been adequately

informed by Cardtronics that they were in fact engaging in a balance inquiry, they would

have been able to weigh the convenience and benefit in engaging in these transactions

against the cost of the out-of-network fee assessed to them by their home banks.

128. Plaintiff and members of the Class acted as reasonable consumers in relying

upon the material representation of the screen prompt associating the purported balance

inquiry with the printing of a receipt and equating it with the receipt that is required to be

provided as a matter of law, free of charge, subsequent to a cash withdrawal transaction.
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%_7815 performing —balance—inquiries—as—alleged—herein are 1mmoral, unethical, oppressive,
) || unscrupulous, unconscionable; and/or substantially injurious to Plaintiffsand Class-members-
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237:130.  As a result of Defendants’Cardtronics’ violations of the UCL,

4

I )

Plaintiffs and members of the Class have unwittingly paid, and/or will continue to pay,

rreasonably-exeesstve-amounts-of-monev—for-bankine servieesout of network balance

I\

inquiry fees to their home banks, and ther%l:iyi have suffered and will continue to suffer
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actoal-damages-financial harm. In addition, Cardtronics’ conduct continues to deceive the

general public. Cardtronic’s misrepresentations and omissions in its ATM screen prompts

are likely to deceive current and prospective accountholders making corresponding public

injunctive relief necessary.

receives an approximately $0.25 interchange fee from the consumers’ home banks each

time it tricks a consumer into performing an out-of-network balance inquiry at one of its

ATM machines. Cardtronics is liable to Plaintiff Schertzer and the proposed Class,

because those funds are directly traceable from the out-of-network balance inquiry fee

assessed by all retail banks and directly result from the misleading conduct of

Cardtronics.

132. Therefore, Plaintiff Schertzer and the California Cardtronics Class seek

restitution, injunctive relief and other appropriate relief as prayed for below.

SECOND CAUSE OF ACTION

VIOLATION OF THE UNFAIR COMPETITION LAW
Cal. Bus. & Prof. Code §- 17200-¢t-seg- (fraud prong).

(Against Defendant FEFICash Depot on
Behalf of the i i California Cash Depot Class)

240-133.  Plaintiff €ewvelHicks incorporates the preceding allegations by

reference as if fully set forth herein.
134. ECTTPsCash Depot’s conduct described herein violates the UCL, codified at

Cal. Bus. & Prof. Code § 17200, et seq. 32
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135. The UCL prohibits and provides civil remedies for, unfair competition. Its

purpose 1s to protect both consumer and competitors by promoting fair competition in

commercial markets for goods and services. In service of that purpose, the Legislature

framed the UCL’s substantive provisions in broad, sweeping language.

136. By defining unfair competition to include any “any unlawful, unfair or

fraudulent business act or practice,” the UCL permits violations of other laws to be treated

as unfair competition that is independently actionable and sweeps within its scope acts

and practices not specifically proscribed by any other law.

137. The UCL expressly provides for restitution and injunctive relief and also

contains provisions denoting its public purpose. A claim for injunctive relief under the

UCL 1s brought by a plaintiff acting in the capacity of a private attorney general.

Although the private litigant controls the litigation of an unfair competition claim, the

private litigant is not entitled to recover compensatory damages for his own benefit, but

only disgorgement of profits made by the defendant through unfair or deceptive practices

in violation of the statutory scheme or restitution to victims of the unfair competition.

138. Cash Depot committed deceptive and fraudulent business acts and practices

in violation of Cal. Bus. & Prof. deuble-ehargingCode § 17200, et seq., by making

prominent marketing representation on signs posted above its ATM machines at every

location, intended to lure consumers two—out-of-networkBalanceInquiry—Fees—for

stngleinto performing balance inquiries;-and with the message:
“PREVENT OVERDRAFT FEES CHECK YOUR BALANCE FOR FREE.”

139. This representation is deceptive manner—in—which—ECTH —designs—and

presentsand misleading because, as Cash Depot is fully aware, the overwhelming

majority of its sereen-promptscustomers will be charged an out-of-network ATM balance

inquiry fee for checking their “balance”. Cash Depot knows that nearly every bank in

California charges their customers out of network balance inquiry fees.

241-140. Consumers, including Plaintiff Hicks, were reasonable in assuming

that if a prominent sign, hanging above th§3ATM at s AT M-nachines-toa large retailer
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such as Wal-Mart advertises that the balance inquiry is free of charge, that representation

was true. Had consumers, eenstitutes-afraudulent-and-untfair business-act-or practicein
vielation—ef-Cal—including Ms. Hicks, been adequately informed by Cash Depot that

Plaintiff and other customers were in fact engaging in a balance inquiry in the normal

course, they would have been able to weigh the convenience and benefit in engaging in

these transactions against cost of the out-of-network fee assessed to them by their home

214 se e Pl b an LClass sreinber b e eoss 0T oy
pfaeﬁees—fel&&&g—te—fts—éeeepﬂa%sefeerkpfemp%s—&ﬂdacted as reasonable consumers in
relying upon the &
for—a-singlepurperted-material representation that the balance inquiry eutweighs—the
wtthty i any-of these praetices-transaction would be free of charge.

244—ECTFFsCash Depot’s unfair business practices relatingto-their-deceptivesereen

142. As-aresult-of Defendant’s—-violattons-ofthe U CL-Plaintiff and members of
the Class.
246-143. As a result of Cash Depot’ violations of the UCL, Plaintiffs and

members of the Class have paid, and/or will continue to pay, unreasenably—exeesstve

amounts-ef money-for-banking servieesout of network balance inquiry fees to their home
banks and thereby have suffered and will continue to suffer aetual—éamage&ﬁnanmal
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144. Cash Depot receives an approximately $0.25 interchange fee from the

consumers’ home banks, each time it tricks a consumer into performing an out of network

balance inquiry at one of its ATM machines. Cash Depot is liable to Plaintiff and the

proposed Class, because those funds are directly traceable from the out-of-network

balance inquiry fee assessed by all retail banks, including BofA and directly result from

the misleading conduct of Cash Depot.
145. Therefore, Plaintiff Hicks and the California Cash Depot Class seek

restitution, injunctive relief and other appropriate relief as prayed for below.
THIRD CAUSE OF ACTION

VIOLATION OF THE UNFAIR COMPETITION LAW
Cal. Bus. & Prof. CONVERSION
Code § 17200 (fraud prong).

(Against the ATM DefendantsDefendant FCTI on
Behalf of the Natienwide-ClassesNational FCTI Class and California FCTI Class)

249146, PhantsPlainull Covell—Scherbrer—and—Hicks—incorporse
incorporates the preceding allegations by reference as if fully set forth herein.

147. FCTI’s conduct described herein violates the UCL. codified at Cal. Bus. &
Prof. Code § 17200, et seq.

148. The UCL prohibits and provides civil remedies for, unfair competition. Its

purpose 1s to protect both consumer and competitors by promoting fair competition in

commercial markets for goods and services. In service of that purpose, the Legislature

framed the UCL’s substantive provisions in broad, sweeping language.
&5
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149. By defining unfair competition to include any ‘“any unlawful, unfair or

fraudulent business act or practice,” the UCL permits violations of other laws to be treated
as unfair competition that is independently actionableATMDefendants—utilize and

sweeps within its scope acts and practices not specifically proscribed by any other law.

150. The UCL expressly provides for restitution, injunctive relief and also

contains provisions denoting its public purpose. A claim for injunctive relief under the

UCL 1s brought by a plaintiff acting in the capacity of a private attorney general.

Although the private litigant controls the litigation of an unfair competition claim, the

private litigant is not entitled to recover compensatory damages for his own benefit, but

only disgorgement of profits made by the defendant through unfair or deceptive practices

in violation of the statutory scheme or restitution to victims of the unfair competition.

151. FCTI committed deceptive and fraudulent business acts and practices in

violation of Cal. Bus. & Prof. sereen—prompts—on—their—Code § 17200, et seq., by

employing a deceptive screen prompt at its ATM machines-te-trick-customers, which had

the effect of misleading consumers, including Plaintiff Covell, into engaging in out-of-

network balance inquiries that the-eensumers—would-noet-otherwise-purchase—Plaintiffs

and-they did not consent to, nor reasonably understand to be balance inquiries. Prior to

presenting consumers with a “menu” screen and permitting them to proceed to their

intended cash withdrawal transaction, FCTI presents a screen prompt which asks the

consumer.

Would vou like a receipt for this transaction?

152. When consumers, including Ms. Covell read this screen prompt, they

reasonably believe they are being offered a receipt for their forthcoming cash withdrawal

transaction, free of charge, consistent with both experiences in using ATMs and federal

law. When consumers, including Ms. Covell, agree to receive a receipt, this request for

a receipt 1s communicated by FCTI to the consumers’ home bank as a balance inquiry.

Had consumers, including Plaintiff Covell, been adequately informed by FCTI that they

were 1n fact engaging in a balance inquiry %%multiple balance inquiries, they would have
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been able to weigh the convenience and benefit in engaging in these transactions against

cost of the out-of-network fee assessed to them by their home banks.

153. Plaintiff and members of the Class, acted reasonably in believing the screen

prompt asking if they would like a receipt, meant that it would be provided as a matter of

law, free of charge, subsequent to a cash withdrawal transaction.

154. FCTI’s unfair business practices are immoral, unethical, oppressive,

unscrupulous, unconscionable and/or substantially injurious to Plaintiff and members of

the Class.
155. As a result of FCTI’s violations of the UCL., Plaintiffs and members of the

Class have paid, and/or will continue to pay, out of network balance inquiry fees to their

home banks and thereby have suffered and will continue to suffer financial harm. In

addition, FCTI’s conduct continues to deceive the general public. FCTID’s

misrepresentations and omissions in its ATM screen prompts are likely to deceive current

and prospective accountholders making corresponding public injunctive relief necessary.

250-156. FCTI receives a $0.25 interchange fee from the consumers’ home

banks, each eonsumer—who—usedtime it tricks a consumer into performing an out of
network balance inquiry at one of the- ATM-Defendants™ ATM-machine-made-asingle

avVala MM-ore-o O) av¥a a A NMEB nee
VY V CUTCA

Inquiry Feesfrom-theirfinanetalnstitutions:-its ATM machines. FCTI is liable to Plaintiff

and the proposed Classes, because those funds are directly traceable from the out-of-

network balance inquiry fee assessed by all retail banks, including BofA, and directly

result from the misleading conduct of FCTI.
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157. Therefore, Plaintiff Covell and the National FCTI Class and California FCTI

I

Class seek restitution, injunctive relief and other appropriate relief as prayed for below.
FOURTH CAUSE OF ACTION

NEGEBSENCE
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H BREACH OF CONTRACT & BREACH OF THE COVENANT OF GOOD

2 FAITH AND FAIR DEALING.

3

+ (Against the ATM DefendantsDefendant BofA on

5 Behalf of the Natienwide-ClassesNational Class and California Class)

6

7

g_ 263-158. Plaintiffs Cevell,—Sehertzer—and Hieks—incorporate the preceding
)

ﬁ_ allegations by reference as if fully set forth herein.

)
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202 Plaintiffs incorporate the preceding alegations as - fully st forth herein.
293 and BofA have contracted for bank account deposit, checking, ATM, and debit

card services. BofA has represented to Plaintiffs HicksSehertzerand-Covell-have-that in the
event Plaintiffs utilize a non-BofA eheekingaccounts;—which—aregoverned—byBoefA’s

294-159. branded ATM to perform a balance inquiry, BofA hassnisconstrued

accountholder-may charge them a $2.50 out of network balance inquiry fee.

296—Similarly,ne-contractaalNo contract provision authorizes BefABOFA to assess

two-feearising fromasingle purperted-charge out-of-network balance inquiry precedinga-~cash

withdrawal-when—a—customer—uses—an—FECTP%ces to Plaintiffs and the proposed Class in
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circumstances where they simply requested a free receipt (Cardtronics), requested a single

balance inquiry but were deemed to have requested multiple balance inquiries (FTCI) or were
told at the ATM machine-
297-160. Fherefore that checking their balance would be “free” when in fact it

was not (Cash Depot). In assessing out-of-network balance inquiry fees in circumstances

where accountholders did not consent to balance inquiries, BofA breached the express

terms of their—standardizedaceountits agreements—by—charging- OON-Feesfor-balance
S l ! : K ATM hines..

Inquiry.” In so doing, BofA has reserved exclusive discretion for determining when its

customers have consented to an out-of-network balance inquiry.

208.162.  Whether by common law or statute, all sueh—contracts, including

BofA’s Account Agreement and Fee Disclosures, impose upon each party a duty of good

faith and fair dealing. Good faith and fair dealing, in connection with executing contracts

and discharging performance and other duties according to their terms, means preserving

the spirit—not merely the letter—of the bargain. —Geedfaith—andfair—dealing—in

bargain— Put differently, the parties to a contract are mutually obligated to comply with

the substance of their contract in addition to its form. Evading the spirit of the bargain
and abusing the power to specify terms constitute examples of bad faith in the
performance of contracts.

299-163.  Subterfuge and evasion violate the obligation of good faith in
performance even when an actor believes their conduct to be justified. Bad faith may be
overt or may consist of inaction, and fair dealing may require more than honesty.

Examples of bad faith are evasion of the spirit of the bargain, willful rendering of

94
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imperfect performance, abuse of a power to specify terms, and interference with or failure
to cooperate in the other partysparty's performance.
306-164.  BofA has breached the covenant of good faith and fair dealing in their

standardized account agreements the contract through their OON Fee policies and
practices—as—alleged—heremnits assessment of out-of-network balance inquiry fees in

circumstances where consumers and Plaintiffs did not knowingly or affirmatively consent

to a balance inquiry.

165. Specifically, BofA harms consumers by abusing its contractual discretion in

a number of ways which no reasonable consumer would anticipate.

166. BofA uses its contractual discretion to assess out-of-network balance inquiry

fees knowingly assessing such fees in transactions where the BofA has failed to exercise

its discretion to assure that Plaintiffs and Class—Membersmembers of the class had

actually engaged in a balance inquiry transaction.

167. In addition, BofA uses its contractual discretion to define "balance inquiry"

in a way that no reasonable consumer could anticipate, which includes the requesting of

a free receipt in conjunction with a cash withdrawal transaction. Furthermore, BofA uses

its contractual discretion to define “balance inquiry” in circumstances where the out-of-

network ATM owners it contracts with deceptively and fraudulently register balance

inquiry information to BofA.

304168.  Plaintiffs and members of the Classes have performed all, or
substantially all, of the obligations imposed on them under BefA’s—standardizedthe

account agreementsdocuments.
302-169. Plaintiffs and Elass Membersmembers of the Classes have sustained

damages as a result of BofA’s breach of the-contract and breach of the covenant of good

faith and fair dealing-, under California law. As California law on breach of contract and

breach of the covenant of good faith and fair dealing is the same or substantially the same

with respect to all other states in which BofA does business, Plaintiffs assert this claim

on behalf of the National BofA Class and @glifomia BofA Class.
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FIFTH CAUSE OF ACTION

EHGHTH CAUSE OFACHON
MOEAHON-OFTHE UNFAIR COMPETIHONEAW
UNJUST ENRICHMENT.

(Against Beton-Bebaliatthe- Coltfernin-Clhassy

metificatinng Ar mantivag
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315:170.  Plaintiffs incorporate the preceding allegations by reference as if fully
set forth herein.
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ﬁg 171, As-a-direetand-proxtmateresuttelthiswrenetul-conversten—Plaintfls, on

I behalf of themselves and the Classes, assert a common law claim for unjust enrichment

19) to the extent that they have no adequate remedy at law.

B3 172. By means of Defendants’ wrongful conduct alleged herein, Defendants

33) engaged in financial services to Plaintiffs and members of the Classes that was unfair,

25 unconscionable, and oppressive.

27 173. Defendants knowingly received and retained wrongful benefits and funds

from Plaintiffs and members of the Classes. In so doing, Defendants acted with conscious

_|| disregard for the rights of Plaintiffs and members of the Classes.

174. As a result of Defendants’ wrongful conduct as alleged herein, Defendants

1~

have been unjustly enriched at the expense of, and to the detriment of, Plaintiffs and

I\

members of the Classes.

1 N

175. Defendants’ unjust enrichment is traceable to, and resulted directly and

1 N

proximately from, the conduct alleged herein.

I

176. Under the common law doctrine of unjust enrichment, it is inequitable for

TS

Defendants to be permitted to retain the benefits it received, and is still receiving, without

R ad

justification, from Plaintiffs and members of the Classes in an unfair, unconscionable,

| ==

and oppressive manner. Defendants’ retention of such funds under circumstances making

4

|| it inequitable to do so constitutes unjust enrichment.

I\
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H 334.177. The financial benefits derived by Defendants rightfully belong to
3) || Plaintiffs and members of the Natienwide-Classes have-suffered-and eentinuemust be

3} || returned to sufferdamages-them.

1 N 1\

1 N

asassert a resultclaim of Defendant’s breach-
342 Under-thelaws-ofthe-State-ofunjust enrichment under California and-otherstates

I
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olo)y 345 Plaintitt and-members-of -the Class have performed-atblaw,  Furthermore, as
247 || California law on unjust enrichment is the same or substantially all;-efthe ebligationsimpesed
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364-178.  As-a-directand proximaterestlt-ofDefendants do business, Plaintiffs

assert this wroneful-conversion,Plain and-the - members-of the Classes-have suffere

classes

VI. PRAYER FOR RELIEF
WHEREFORE, Plaintiffs demand judgment against Defendants for themselves

and the Class members as follows:

faya) Deelaring—declaring BofA’s Balance Inquiry Fee policies and

practices to be wrongtuluntair,and-a breach of contract;
h)b) Restitutienrestitution of BofA’s portion of all relevant fees patd-by

Plamtiffs—and—memberstaken from Plaintiffs’ accounts and restitution of the
propesed—elasses—to—BofAinterchange fee transferred from BofA to the ATM

Defendants for each of these fees as alleged herein and as a result of the wrongs

alleged herein in an amount to be determined at trial;

; Restitutionof allrel : 4 v Plaintifés and l »

atdataVatalaVa o A hao A N/}
OO Cl d v, ;

being patd-to-the ATM Defendantsfrom-actual damages from BofA as
alleged-herein-and-asaresultfor breach of contract and/or breach of the

O O OO . )
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te)c) Aetualdamages-implied covenant of good faith and fair dealing in an

amount according to proof;

law;

He) Amnan order on behalf of the general public enjoining the ATM
Defendants from continuing to employ unfair methods of competition and commit
unfair and deceptive acts and practices alleged in this complaint and any other acts
and practices proven at trial;

i) Cestscosts and disbursements assessed by Plaintiffs in connection

with this action, including reasonable attorneys’ fees pursuant to the customer

agreements, Cal. Civ. Proc. Code § 1021.5, and other applicable law; and
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37
ﬁ; 9g) Such other relief as this Court deems just and proper.
it
)
ﬁ) VIi. DEMAND FOR JURY TRIAL
il_ Plaintiffs and all others similarly situated hereby demand trial by jury on all issues
ﬁ; in this complaint that are so triable as a matter of right.
24'_’
%562 Dated: March 25, 2020 CARLSON LYNCH LLP
%‘78’: By: /s/Todd D. Carpenter
5 ’ CARLSON-LYNCH SWEET
. KHPEEA-& CARPENTER;
> LLP ’
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2 Carpenter
) Fodd D Carpenter (CA Bar No. 234464)
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H S:O% 1a Gold (CA Bar No. 307971)
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137 75 Connecticut Ave., NW, 10th Floor
14 Washington, D.C. 20009
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