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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
Keith Scandore, individually on :
behalf of himself and all others similarly :
situated, :  Case No.
Plaintiffs,
V.
: CLASS ACTION
Nylabone Corp., : COMPLAINT
Defendant. : JURY TRIAL DEMANDED
X

Plaintiff, Keith Scandore (hereinafter “Plaintiff”), individually and on behalf of all others
similarly situated, by his attorneys, alleges the following upon information and belief, except for
those allegations pertaining to Plaintiff, which are based on personal knowledge:

NATURE OF THE ACTION

1. This action seeks to remedy the deceptive and misleading business practices of
Nylabone Corp. (hereinafter “Defendant”) with respect to the marketing and sales of Nylabone
dental solutions, edible treats, and interactive treats for dogs (the “Products”) throughout the
State of New York and the country.

2. Defendant manufactures, sells and distributes dental solutions (dental spray,
chews, and toothpaste), edible treats, and interactive treats (chew toys with edible treats inside)
for dogs. The Products are sold at pet stores nationwide as well as on Defendant’s website

(www.nylabone.com) and third-party websites.
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3. Defendant manufactures, sells, and distributes the Products using a marketing and
advertising campaign centered around claims that appeal to health-conscious consumers, i.e., that
its Products are “Natural.” However, Defendant’s advertising and marketing campaign is false,
deceptive, and misleading because the Products contain non-natural and synthetic ingredients.

4. Plaintiff and those similarly situated (“Class Members”) relied on Defendant’s
misrepresentations that the Products are “natural” when purchasing the Products. Plaintiff and
Class Members paid a premium for the Products based upon the “natural” labeling. Had Plaintiff
and the Class Members known that the Products were not natural, they would not have purchased
the Products at all or would have paid less for them. Given that Plaintiff and Class Members
purchased and paid a premium for the Products based on Defendant's misrepresentations and
omissions, Plaintiff and Class Members suffered an injury in the amount of the purchase price of
the Products and/or the premium paid based upon the misrepresentations.

5. Defendant's conduct violated and continues to violate, infer alia, New York
General Business Law §§ 349 and 350 and the Magnuson-Moss Warranty Act. Defendant
breached and continues to breach its express implied warranties regarding the Products.
Defendant has been and continues to be unjustly enriched. Accordingly, Plaintiff brings this
action against Defendant on behalf of himself and Class Members who purchased the Products
during the applicable statute of limitations period (the “Class Period™).

FACTUAL BACKGROUND

0. Nearly 90 million dogs lived in households in the United States in 2017, and that
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number is steadily increasing. !

7. As the pet treat and toy industry has grown, consumers have become increasingly
concerned about the effects of synthetic and chemical ingredients in pet food and products.
Companies such as Defendant have capitalized on consumers’ desires for purportedly “natural”
pet products. Indeed, consumers are willing to pay, and have paid, a premium for pet products
branded “natural” over products that contain synthetic ingredients. This trend has been
particularly pronounced in the pet product industry. In 2017, for example, sales of “natural” pet
foods topped $8.2 billion.? Reasonable consumers, including Plaintiff and Class Members, value
natural products for important reasons, including the belief that they are safer and healthier than
alternative products that are not represented as natural.

8. Despite the Products containing a number of non-natural or synthetic ingredients,
Defendant markets the Products as being “Natural.” Examples of the Products’ labeling is

depicted below?:

! https://www.statista.com/statistics/198 1 00/dogs-in-the-united-states-since-2000/

2 https://www.petfoodindustry.com/articles/6299-us-natural-pet-food-market-sales-top-us82-billion?v=preview
3 A chart depicting which edible treat, dental solution, and interactive treat Products contain which synthetic
ingredients is attached hereto as Exhibit A.
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Nylabone Natural Healthy Edibles Variety Pack

Synthetic Ingredients:

Glycerin
Calcium Carbonate
Thiamine Mononitrate
Riboflavin
Niacin
Folic Acid
Dicalcium Phosphate
Potassium Chloride
Zinc Oxide
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Nylabone Advanced Oral Care Natural Toothpaste

» Natural
oothpaste®

ck
THAT IARDORS

Synthetic Ingredients:

Sorbitol
Hydrated Silica
Glycerin
Ascorbic Acid
Sodium Lauryl Sulfate
Titanium Dioxide
Sodium Benzoate
Potassium Sorbate
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Nylabone Healthy Edibles Dental Chew Treats

Synthetic Ingredients:
Glycerin
Gelatin
Calcium Carbonate
Thiamine Mononitrate
Riboflavin
Niacin
Folic Acid
Dicalcium Phosphate
Potassium Chloride
Calcium Chloride
Zinc Oxide
Calcium Chloride
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Nylabone Natural Nubz Edible Chews (Chicken Flavor)

L

Synthetic ngredients:

Glycerin
Calcium Carbonate
Citric Acid
9. Defendant's representations that the Products are “Natural” is false, misleading,
and deceptive because the Products contain multiple ingredients that are, as explained below,
synthetic.
a. Riboflavin (C17H20N406, CAS Reg. No. 83885) occurs as yellow to orange
yellow needles that are crystallized from 2N acetic acid, alcohol, water, or
pyridine. It may be prepared by chemical synthesis, biosynthetically by the

organism Eremothecium ashbyii, or isolated from natural sources. 21 C.F.R.
7
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d.

§ 184.1695. Further, as set forth in 21 CFR § 73.450, riboflavin is a color
additive. Riboflavin is synthetic.

Niacin (C6H5NO2, CAS Reg. No. 59-67-6) is the chemical 3-pyridinecarboxylic
acid (nicotinic acid). It is a non-hygroscopic, stable, white, crystalline solid that
sublimes without decomposition at about 230 deg. C. It is soluble in water and
alcohol. It is insoluble in ether. 21 C.F.R. § 184.1530. Niacin is synthetic.
Folic Acid is the chemical N -[4-<(2-amino-1,4-dihydro-4-0x0-6-
pteridinyl)methylJamino]benzoyl]-L -glutamic acid. 21 C.F.R. § 172.345. Folic
acid is synthetic.

Potassium Chloride is a synthetic white, odorless solid prepared from source
minerals by fractional crystallization or flotation. It is soluble in water and
glycerol and has a saline taste at low concentration levels. See 21 C.F.R.

§ 184.1622.

Thiamine Mononitrate (C12H17N504S, CAS Reg. No. 532-43-4) is the
mononitrate salt of thiamine. It occurs as white crystals or a white crystalline
powder and is prepared ﬁv'om thiamine hydrochloride by dissolving the
hydrochloride salt in alkaline solution followed by precipitation of the nitrate
half-salt with a stoichiometric amount of nitric acid. See 21 C.F.R. § 184.1878.
Thiamine mononitrate is synthetic, and is chemically distinct from thiamine. See
47 Fed. Reg. 47438; 21 C.F.R. § 184.1878.

Calcium Carbonate/Calcium Chloride is produced from calcium hydroxide,

calcium chloride, or as a byproduct in the lime soda process. Federal regulations

8
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recognize calcium hydroxide as a synthetic compound and the FDA has declared
that calcium chloride renders a food no longer “natural.”® The lime soda process
employs hazardous and synthetic substances and requires processing techniques
s0 excessive so as to render the finished product unnatural. In fact, the EPA has
promulgated regulations specifically addressing the environmental impact of
calcium carbonate produced through the lime process and by reCovery from the
solvay waste products. Additionally, when used in drugs, calcium carbonate is
listed as a synthetic compound by federal regulation. 21 C.F.R. § 73.1070.

g. Dicalcium Phosphate is derived from bovines by precipitating the phosphate
extracted from a very high grade of bone by the use of high grade chemical lime.’
It is a recognized synthetic chemical under federal regulations. See 7 C.F.R.

§ 205.605(b).

h. Citric Acid (2-hydroxy-propane-1, 2,3-tricarboxylic acid) is a synthetic
substance. While the chemical’s name has the word “citric” in it, citric acid is no
longer extracted from the citrus fruit but industrially manufactured by fermenting
certain genetically mutant strains of the black mold fungus, Aspergillus niger.

i. Gelatin is a synthetic ingredient that is commercially processed using hydrolysis.
See 9 C.F.R. § 94.20.

j- Ascorbic Acid is a chemical preservative and is synthetic. See 21 C.F.R.

§ 182.3013.

4 See FDA Warning Letter to Karl A. Hirzel, Hirzel Canning Co. (Aug. 29, 2001).
> https://kb.osu.edu/dspace/bitstream/handle/181 1/60894/OARDC_bulletin_n455.pdf?sequence=1

9
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k.

0.

Decyl Glucoside is a synthetic ingredient obtained by the condensation of decyl
alcohol and glucose.®

Zinc Oxide is a synthetic compound. See, e.g., 7 C.F.R. § 205.601()(6)(ii). Zinc
oxide used in commercial purposes is usually produced by chemical synthesis or
by vaporizing metallic zinc at extreme high heat.

Titanium Dioxide is a color additive that is synthetically prepared Ti02, free
from admixture with other substances.’

Silica is also known as Silicon Dioxide and is a synthetic anticaking agent. See
21 C.F.R. § 172.480.

Sorbitol is a type of sugar alcohol used as a synthetic thickener and a skin
conditioning agent.?

Sodium benzoate is a synthetic preservative.” Sodium benzoate is produced by
the neutralization of benzoic acid with sodium hydroxide, or by adding benzoic
acid to a hot concentrated solution of sodium carbonate until effervescence
ceases. The solution is then evaporated, cooled and allowed to crystalize or
evaporate to dryness, and then granulated. It does not occur naturally.'® Sodium

benzoate has been shown to cause DNA damage and chromosomal aberrations. !

When sodium benzoate combines with ascorbic acid (an ingredient common in

6 http://www.newdirections.com.au/anicles/imagesﬂ)ecyl-GIuc0side-and-Other-Alkyl-Glucosides—as—Used-in-Cosmetics.pdf
7 http://www.accessdata. fda. gov/scripts/edrh/cfdocs/clefi/cfrsearch.cfm?f=73.575

8 http://www.ewg.org/skindeep/ingredient/706239/SORBITOL/

4 http://www.ewg.org/skindeep/ingredient/705989/SODIUM_BENZOATE/;

http://www.fda.gov/ICECI/Enforcement Actions/WarningLetters/201 1/ucm274535 . htm.

1021 C.F.R. § 184.1733.

'N. Zengin et al., The Evaluation of the Genotoxicity of Two Food Preservatives: Sodium Benzoate and Potassium Benzoate,
Foop AND CHEMICAL TOXICOLOGY 763, 764-68 (2011).

10
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S.

many food products) the two substances can react to produce benzene, which is a
highly toxic carcinogen.

Potassium Sorbate is a synthetic preservative.'? See 21 C.F.R. § 582.3640. It is
created by using potassium hydroxide (KOH) to neutralize sorbic acid (C6H802).
The resulting potassium sorbate may be crystallized from aqueous ethanol.
Studies have shown potassium sorbate to have genotoxic effects on humans and
other mammals.'® Tt causes chromosomal aberrations in cells, which can trigger
the development of cancer.'*

Sodium Lauryl Sulfate is an ingredient derived from ethoxylated lauryl alcohol
and used as a surfactant (cleansing agent) and as an emulsifier.!® It is a synthetic
substance. 16

Glycerin (Vegetable) is a factory-produced texturizer that is created by complex
processing. It is recognized by federal regulations as synthetic. See 7 C.F.R.

§ 205.605(b). It is commonly used as a filler and thickening agent. It requires
multiple processing steps in an industrial environment to create Glycerin.
Therefore, it cannot be described as “natural.” A technical evaluation report
compiled by the USDA AMS Agricultural Analytics Division for the USDA
National Organic Program explains that Glycerin is “produced by a hydrolysis of

fats and oils” and is listed in the USDA Organic Program’s National List as a

12 hitp://www.fda.gov/ICECI/EnforcementActions/ WarningLetters/2011/uem274535 . htm.

13 Sevcan Mamur et al., Does Potassium Sorbate Induce Genotoxic or Mutagenic Effects in Lymphocytes?, TOXICOLOGY IN VITRO
790, 793 (2010).
“1d.

' http://www.ewg.org/skindeep/ingredient/706089/SODIUM_LAURETH_SULFATE/# WbmUeiiGOUk

16 http://www.hebebotanicals.co.nz/sodium-coco-sulfate-another-synthetic-detergent/

11
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“synthetic nonagricultural (nonorganic) substance.” The same report lists several
methods of producing Glycerin, each of which involves numerous steps that
include the use of high temperatures and pressure and purification to get an end

product.

Table 2 Processes for producing glycerin by hydrolysis of fats and oils!”

Lemmens Fryer’s Process Oil or fat is subjected in an autoclave to the conjoint
action of heat and pressure (about 100 PSI) in the
presence of an emulsifying and accelerating agent, e.g.
zinc oxide or hydroxide (sodium hydroxide can be
substituted) for about eight hours. The strong solution
of glycerin formed is withdrawn and replaced by a
quantity of hot, clean and preferably distilled water
equal to about one third to one fourth of the weight of
the original charge of oil or fat and treatment continued
for an additional four hours. The diluted glycerin
obtained from the latter part of the process is drawn off
and used for the initial treatment of the further charge
of oil or fat.

Budde and Robertson’s Process The oils or fats are heated and mechanically agitated
with water and sulphuric acid gas, under pressure in a
closed vessel or autoclave, The advantages claimed for
the process are that the contents of the vessel are free
from foreign matter introduced by reagents and need
no purification; that the liberated glycerin is in the
form of a pure and concentrated solution; that no
permanent emulsion is formed; and that the fatty acids
are not discolored.

Ittner’s Process Coconut oil is kept in an autoclave in the presence of
water at 70 atmospheres of pressure and 225-245°C
temperature and split into fatty acids and glycerin, both
being soluble under these conditions in water. The
glycerin solution separates in the bottom of the
autoclave. The aqueous solution contains at the end of
the splitting process more than 30 percent glycerin.

Continuous High Pressure Hydrolysis In this process a constant flow of fat is maintained
flowing upward through an autoclave column tower
against a downward counterflow of water at a pressure
of 600 PSI maintained at temperature of 480-495°F.
Under these conditions, the fat is almost completely
miscible in water and the hydrolysis takes place in a

17 https://www.ams.usda.gov/sites/default/files/media/Glycerin%20Petition%20t0%20remove%20TR %2020 13 . pdf
12
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very short time. The liberated fatty acids, washed free
of glycerin by the downward percolating water, leave
the top of the column and pass through a flash tank
while the liberated glycerin dissolves in the downward
flow of water and is discharged from the bottom of the
tower into the sweet-water storage tank.

10.  Whether Defendant’s labeling of the Products as “Natural” is deceptive is judged
by whether it would deceive or mislead a reasonable person. To assist in ascertaining what a
reasonable consumer believes the term natural means, one can look to the regulatory agencies for
their guidance.

1. In2013, the United States Department of Agriculture (“USDA”) issued a Draft
Guidance Decision Tree for Classification of Materials as Synthetic or Nonsynthetic (Natural).
In accordance with this decision tree, a substance is natural—as opposed to synthetic—if: (a)itis
manufactured, produced, or extracted from a natural source (i.e. naturally occurring mineral or
biological matter); (b) it has not undergone a chemical change (i.. a process whereby a
substance is transformed into one or more other distinct substances) so that it is chemically or
structurally different than how it naturally occurs in the source material; or (c) the chemical
change was created by a naturally occurring biological process such as composting,
fermentation, or enzymatic digestion or by heating or burning biological matter. (Exhibit B).

12. Congress has defined “synthetic” to mean “a substance that is formulated or
manufactured by a chemical process or by a process that chemically changes a substance
extracted from naturally occurring plants, animals, or mineral sources.” 7 U.S.C. § 6502(21).

13. Surveys and other market research, including expert testimony Plaintiff intends to

introduce, will demonstrate that the term “natural,” when used to describe goods such as the

13
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Products, is misleading to a reasonable consumer because the reasonable consumer believes that
the term “natural” means that the goods are free of synthetic ingredients.

14. Consumers lack the meaningful ability to test or independently ascertain or verify
whether a product is natural, especially at the point of sale. Consumers would not know the true
nature of the ingredients merely by reading the ingredients label.

15. Discovering that the ingredients are not natural and are actually synthetic requires
a scientific investigation and knowledge of chemistry beyond that of the average consumer. That
is why, even though the ingredients listed above are identified on the back of the Products’
packaging in the ingredients listed, the reasonable consumer would not understand — and is not,
and should not be, expected to understand — that these ingredients are synthetic.

16.  Moreover, the reasonable consumer is not expected or required to scour the
ingredients list on the back of the Products in order to confirm or debunk Defendant’s prominent
front-of-the-Product claims, representations, and warranties that the Products are “Natural.”

7. Defendant did not disclose that the above-listed ingredients are synthetic
ingredients. A reasonable consumer understands Defendant’s “Natural” claims to mean that the

Products do not contain synthetic ingredients.

I. Defendant’s Representations and Omissions Have Caused Injury to Class
Members
18. Consumers rely on label representations and information in making purchasing
decisions.
19. The marketing of the Products as “Natural” in a prominent location on the labels

of all of the Products throughout the Class Period evidences Defendant’s awareness that

14
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“Natural” claims are material to consumers.

20.  Defendant’s deceptive representations and omissions are material in that a
reasonable person would attach importance to such information and would be induced to act
upon such information in making purchase decisions.

21.  Plaintiff and the Class Members reasonably relied to their detriment on
Defendant’s misleading representations and omissions.

22. Defendant’s false, misleading, and deceptive misrepresentations and omissions
are likely to continue to deceive and mislead reasonable consumers and the general public, as
they have already deceived and misled Plaintiff and the Class Members.

23. In making the false, misleading, and deceptive representations and omissions
described herein, Defendant knew and intended that consumers would pay a premium for
Products labeled “Natural” over comparable products not so labeled.

24, Asan immediate, direct, and proximate result of Defendant’s false, misleading,
and deceptive representations and omissions, Defendant injured Plaintiff and the Class Members
in that they:

a. Paid a sum of money for Products that were not what Defendant
represented;

b. Paid a premium price for Products that were not what Defendant
represented;

¢. Were deprived of the benefit of the bargain because the Products they
purchased were different from what Defendant warranted; and

d. Were deprived of the benefit of the bargain because the Products they
purchased had less value than what Defendant represented.

15
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25.  Had Defendant not made the false, misleading, and deceptive representations and
omissions, Plaintiff and the Class Members would not have been willing to pay the same amount
for the Products they purchased and, consequently, Plaintiff and the Class Members would not
have been willing to purchase the Products or pay a premium.

26.  Plaintiff and the Class Members paid for Products that were “Natural,” but
received Products that were not “Natural.” The Products Plaintiff and the Class Members
received were worth less than the Products for which they paid.

27.  Based on Defendant’s misleading and deceptive representations, Defendant was
able to, and did, charge a premium price for the Products.

28.  Plaintiff and the Class Members all paid money for the Products. However,
Plaintiff and the Class Members did not obtain the full value of the advertised Products due to
Defendant’s misrepresentations and omissions. Plaintiff and the Class Members purchased,
purchased more of, and/or paid more for, the Products than they would have had they known the
truth about the Products. Consequently, Plaintiff and the Class Members have suffered injury in
fact and lost money as a result of Defendant’s wrongful conduct.

29. Consequently, Plaintiff and Class Members were damaged in the amount of the
price they overpaid for the Products, in an amount to be proven at trial.

JURISDICTION AND VENUE

30. This Court has subject matter jurisdiction under the Class Action Fairness Act, 28
U.S.C. § 1332(d) because: (1) this is a class action involving more than 100 Class Members; (2)
there is minimal diversity; and (3) the amount in controversy is in excess of $5,000,000,

exclusive of interests and costs.

16
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31.  This Court has personal jurisdiction over Defendant because Defendant conducts
and transacts business in the State of New York, contracts to supply goods within the State of
New York, and supplies goods within the State of New York.

32, Venue is proper because Plaintiff and many Class Members reside in the Eastern
District of New York, and throughout the State of New York. A substantial part of the events or

omissions giving rise to Plaintiff and the Class members’ claims occurred in this District.

PARTIES
Plaintiff
33. Plaintiff is an individual consumer who, at all times material hereto, was a citizen

of the State of New York and resided in this District. In the summer of 2019, Plaintiff purchased
the Nylabone Natural Nubz Edible Chews (Chicken Flavor) and the Nylabone Advanced Oral
Care Natural Toothpaste from Chewy.com. The packaging of the Products Plaintiff purchased
contained the representations that they were “Natural,” and Plaintiff relied on such
representations in purchasing the Products.

34. Plaintiff believes that products which are labeled “Natural” do not contain
synthetic ingredients. Plaintiff believes a synthetic ingredient is formulated or manufactured by
a chemical process or by a process that chemically changes a substance extracted from naturally
occurring plant, animal, or mineral sources. If the Products were actually “Natural,” as
represented on the Products’ labels, Plaintiff would purchase the Products in the immediate
future.

35.  Had Defendant not made the false, misleading, and deceptive representation that

the Products were “Natural,” Plaintiff would not have been willing to purchase, or alternatively,

17
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pay the same amount for the Products, and, consequently, he would not have been willing to
purchase the Products. Plaintiff purchased, purchased more of, and/or paid more for the
Products than he would have had he known the truth about the Products. Since the Products
Plaintiff received were worth less than the Products for which he paid, Plaintiff was injured in
fact and lost money as a result of Defendant's improper conduct.
Defendant

36.  Defendant Nylabone Corp. is a corporation with its principal place of business in
Neptune City, New Jersey. Defendant manufactures, markets, advertises and distributes the
Products in New York and throughout the United States. Defendant created and/or authorized
the false, misleading and deceptive advertisements, packaging and labeling for the Products.

CLASS ALLEGATIONS

37.  Plaintiff brings this matter on behalf of himself and those similarly situated. As
detailed at length in this Complaint, Defendant orchestrated deceptive marketing and labeling
practices. Defendant’s customers were uniformly impacted by and exposed to this misconduct.
Accordingly, this action is uniquely situated for class-wide resolution, including injunctive relief.

38. Pursuant to Federal Rules of Civil Procedure 23(b)(2) and 23(b)(3), Plaintiff
brings this action on behalf of himself and the proposed Class:

All persons who purchased in the United States any of the Products, within the
applicable statute of limitations until the date notice is disseminated.

39.  Excluded from the Class are: (i) Defendant, any entity in which Defendant has a
controlling interest or which has a controlling interest in Defendant, and Defendant’s legal

representatives, predecessors, successors and assigns; (ii) governmental entities; (iii) Defendant’s

18
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employees, officers, directors, agents, and representatives and their family members; (iv) all
persons who make a timely election to be excluded from the Class; and (v) the Judge and staff to
whom this case is assigned, and any member of the Judge’s immediate family.

40.  Pursuant to Federal Rules of Civil Procedure 23(b)(2) and 23(b)(3), Plaintiff also
seeks certification of the following Subclass (“New York Subclass™):

All persons who purchased in New York any of the Products, within the
applicable statute of limitations until the date notice is disseminated.

41.  The Class and New York Subclass shall be referred to collectively throughout the
Complaint as the “Class” or “Classes.”

42.  The Class is properly brought and should be maintained as a class action under
Rule 23(a), satisfying the class action prerequisites of numerosity, commonality, typicality, and
adequacy as set forth below:

43.  Numerosity: Class Members are so numerous that joinder of all members is
impracticable. Plaintiff believes that there are thousands of consumers who are Class Members
described above who have been damaged by Defendant’s deceptive and misleading practices.

44, Commonality: The questions of law and fact common to the Class Members
include, but are not limited to:

a. Whether Defendant is responsible for the conduct alleged herein which was
uniformly directed at all consumers who purchased the Products;

b. Whether Defendant’s misconduct set forth in this Complaint demonstrates that
Defendant has engaged in unfair, fraudulent, or unlawful business practices

with respect to the advertising, marketing, and sale of its Products;

19

































































































