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Attorneys for Defendant 
Wal-Mart Associates, Inc.

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

CECELIA RODRIGUEZ and 
BREANA STEWART, on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v. 

WAL-MART ASSOCIATES, INC., a 
Delaware limited liability company; 
and DOES 1 to 100, inclusive, 

Defendants. 

Case No. 2:20-cv-07045

NOTICE OF REMOVAL OF ACTION 
BY DEFENDANT WAL-MART 
ASSOCIATES, INC. 

[Filed concurrently with Civil Cover 
Sheet; Declarations of Laura Kish and 
Paloma Peracchio; Corporate Disclosure 
Statement; Notice of Pendency of Other 
Actions or Proceedings and Notice of 
Related Case; and Certificate of 
Interested Parties] 

Complaint Filed: June 29, 2020 
Trial Date: None Set 
District Judge: Hon. TBD 
Magistrate Judge: Hon. TBD 
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TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE 

CENTRAL DISTRICT OF CALIFORNIA, AND TO PLAINTIFFS CECELIA 

RODRIGUEZ AND BREANA STEWART AND THEIR COUNSEL OF 

RECORD: 

PLEASE TAKE NOTICE THAT, pursuant to the Class Action Fairness Act 

of 2005, 28 U.S.C. §§ 1332(d), 1453, 1711, Defendant Wal-Mart Associates, Inc. 

(“Walmart” or “Defendant”), hereby removes to the United States District Court for 

the Central District of California, the above-captioned state court action, originally 

filed as Case No. 20STCV24761 in Los Angeles County Superior Court in the State 

of California.  Removal is proper for the reasons explained below. 

TIMELINESS OF REMOVAL 

1. Plaintiffs Cecelia Rodriguez and Breana Stewart (together, “Plaintiffs”) 

filed a putative Class Action Complaint (“Complaint”) against Walmart on June 29, 

2020.  See Declaration of Paloma Peracchio (“Peracchio Decl.”), Exhibit A.  Plaintiffs 

served the Complaint on Walmart on July 6, 2020.  (Id.)  Pursuant to 28 U.S.C. 

§ 1446(a), a true and correct copy of any and all process, pleadings, and orders served 

upon Walmart are attached as Exhibit A to the Declaration of Paloma Peracchio, filed 

concurrently herewith.  This notice of removal is timely pursuant to 28 U.S.C. 

§ 1446(b) because Walmart has removed this action within 30 days of being served. 

GROUNDS FOR REMOVAL 

2. Defendant is authorized to remove this action to this Court pursuant to 

the Class Action Fairness Act of 2005, 28 U.S.C. §§ 1332(d), 1453, and 1711 

(“CAFA”) since Plaintiffs have filed a class action complaint where the amount in 

controversy exceeds five million dollars and Defendant is a citizen of a state different 

from Plaintiffs. 

A. Plaintiffs Bring This Case As A Class Action Against Defendant 

3. Plaintiffs’ Complaint is titled “CLASS ACTION COMPLAINT.”  (See

Complaint, Caption.) 
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4. Plaintiffs’ Complaint alleges that “[California Code of Civil 

Procedure] §382 provides in pertinent part: ‘. . . [W]hen the question is one of a 

common or general interest, of many persons, or when the parties are numerous, and 

it is impracticable to bring them all before the court, one or more may sue or defend 

for the benefit of all.’  Plaintiffs bring this suit as a class action pursuant to CCP §382.”  

(Complaint ¶ 27.)  Plaintiffs identify the putative classes they seek to represent as the 

“Rest Period Class,” the “Wage Statement Class,” the “LC 203 Class,” and the “17200 

Class.”  (Id. ¶ 28.) The “Rest Period Class” is defined as “[a]ll California citizens 

employed by Defendants as hourly-paid non-exempt store employees (excluding 

Distribution Centers, Fulfillment Centers and Warehouses) during the appropriate 

time period who were subjected to Defendants’ policies and practices regarding 

providing all paid off premises rest periods as specifically described herein.”  (Id.)  

The “Wage Statement Class” is defined as “[a]ll California citizens employed by 

Defendants as hourly-paid non-exempt store employees (excluding Distribution 

Centers, Fulfillment Centers and Warehouses) during the appropriate time period who 

were subjected to Defendants’ policies and practices regarding itemized wage 

statements as specifically described herein.”  (Id.)  The “LC 203 Class” is defined as 

“[a]ll formerly-employed California citizens employed by Defendants as hourly-paid 

non-exempt store employees (excluding Distribution Centers, Fulfillment Centers and 

Warehouses) during the appropriate time period who were subjected to Defendants’ 

policies and practices regarding Labor Code §203 and the payment of final wages as 

specifically described herein.”  (Id.)  The “17200 Class” is defined as “[a]ll California 

citizens employed by Defendants as hourly-paid non-exempt store employees 

(excluding Distribution Centers, Fulfillment Centers and Warehouses) during the 

appropriate time period regarding whom Defendants have engaged in unlawful, unfair 

and/or fraudulent business acts or practices prohibited by B&PC §17200, et seq. as 

specifically described herein.”  (Id.)  The Complaint further allege that “[t]he acts 

complained of herein occurred, occur and will occur, at least in part, within the time 

Case 2:20-cv-07045   Document 1   Filed 08/05/20   Page 3 of 18   Page ID #:3



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3 Case No. 2:20-cv-07045 

NOTICE OF REMOVAL OF ACTION BY DEFENDANT WAL-MART 
ASSOCIATES, INC.

43572398_1.docx

period from four (4) years preceding the filing of the original Complaint herein, up to 

and through the time of trial for this matter.”  (Id. ¶ 3.) 

5. Plaintiffs’ Complaint alleges that “[t]his is a civil action seeking recovery 

for Defendants’ violations of the California Labor Code[,] . . . California Business and 

Professions Code[,] . . . the applicable Wage Orders issued by the California Industrial 

Welfare Commission[,] . . . and related common law principles.”  (Complaint ¶ 1.) 

6. Plaintiffs’ Complaint brings the following causes of action on behalf of 

the putative classes:  (1) Failure to Provide All Paid Off Premise Rest Periods [Cal. 

Labor Code § 226.7]; (2) Failure to Timely Furnish Accurate Itemized Wage 

Statements [Cal. Labor Code § 226(a)]; (3) Violations of Labor Code § 203; 

(4) Penalties Pursuant to Labor Code § 26991; and (5) Unfair Business Practices [Cal. 

Business & Professions Code § 17200].  (Complaint ¶¶ 35-87.) 

7. Defendant denies any liability in this case, as to Plaintiffs’ individual, 

class, and representative claims, and will present compelling defenses to these claims 

on the merits.  Defendant intends to oppose class certification.  Defendant expressly 

reserves all rights in this regard.  However, for purposes of the jurisdictional 

requirements for removal only, Defendant notes that, as set forth in more detail below, 

the allegations in Plaintiffs’ Complaint that they seek to represent various 

subcategories of all California citizens employed by Walmart as hourly-paid 

non-exempt store employees (excluding Distribution Centers, Fulfillment Centers and 

Warehouses), puts in controversy an amount that exceeds $5 million.  See 28 U.S.C. 

§ 1332(d)(6). 

B. There Are More Than 100 Members In The Proposed Class 

8. This Court has original jurisdiction pursuant to 28 U.S.C. § 1332(d) if, in 

addition to the other requirements of § 1332(d), the action involves a putative class of 

1 In addition to their individual and class claims, Plaintiffs bring a representative action 
for civil penalties under the California Private Attorneys General Act (“PAGA”) [Cal. 
Labor Code §§ 2698-2699.5].  (Complaint ¶¶ 66-76.) 
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at least 100 persons.  Plaintiffs allege that this action is brought on behalf of all 

California citizens employed by Walmart as hourly-paid non-exempt store employees 

(excluding Distribution Centers, Fulfillment Centers and Warehouses) subject to 

various alleged policies and practices of Walmart.  (Complaint ¶ 28.)  Plaintiffs further 

allege that the acts alleged in the Complaint occurred during the time from four years 

preceding the filing of the complaint up to and through the time of trial in this matter.  

(Id. ¶ 4.)  Plaintiff Cecelia Rodriguez was employed from March 11, 2014 to October 

24, 2019 as an hourly associate2 at the Walmart location in San Jacinto, California.  

(Id. ¶ 7; Declaration of Laura Kish [“Kish Decl.”] ¶ 5.)  Plaintiff Breana Stewart was 

employed from September 28, 2019 to December 19, 2019 as an hourly associate at 

the Walmart location in Lancaster, California.  (Complaint ¶ 10; Kish Decl. ¶ 6.)  

There are approximately 229,408 current and former non-exempt associates who 

worked at a Walmart location in California at any time from June 29, 2016 to the 

present.  (Kish Decl. ¶ 7.) Although Defendant denies that class treatment is 

appropriate, Plaintiffs’ proposed class, if certified, would consist of more than 100 

members. 

C. Defendant Is A Citizen Of A Different State Than Plaintiff 

9. This Court has original jurisdiction pursuant to 28 U.S.C. § 1332(d) if, in 

addition to the other requirements of § 1332(d), a member of the class is a citizen of a 

state different from any defendant.  See 28 U.S.C. § 1332(d)(2)(A). 

10. A person is a “citizen” of the state in which he/she is domiciled.  Kantor 

v. Wellesley Galleries, Ltd., 704 F. 2d 1088, 1090 (9th Cir. 1983).  A person’s domicile 

is the place she resides with the intention to remain or to which she intends to return.  

Kanter v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001). 

11. Plaintiff Cecelia Rodriguez began her Walmart employment on March 

11, 2014 and ended her Walmart employment on October 24, 2019.  (Complaint ¶ 7; 

2 Walmart refers to its employees as “associates.” 
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Kish Decl. ¶ 5.)  Throughout her employment, Plaintiff Cecelia Rodriguez only 

worked at the Walmart location in San Jacinto, California, in Riverside County.  

(Complaint ¶ 7; Kish Decl. ¶ 5.)  Furthermore, the Complaint states that Plaintiff 

Cecelia Rodriguez “is now and/or at all times mentioned in this Complaint was a 

citizen of the State of California.”  (Complaint ¶¶ 6, 25.)3   As such, Plaintiff Cecelia 

Rodriguez is a citizen of California. 

12. Plaintiff Breana Stewart began her Walmart employment on September 

28, 2019 and ended her Walmart employment on December 19, 2019.  (Complaint 

¶ 10; Kish Decl. ¶ 6.)  Throughout her employment, Plaintiff Breana Stewart only 

worked at a Walmart location in Lancaster, California.  (Complaint ¶ 10; Kish Decl. 

¶ 6.)  Furthermore, the Complaint states that Plaintiff Breana Stewart “is now and/or 

at all times mentioned in this Complaint was a citizen of the State of California.”  

(Complaint ¶¶ 9, 25.)   As such, Plaintiff Breana Stewart is a citizen of California. 

13. Additionally, each of Plaintiffs’ proposed classes is defined to include 

only certain “California citizens employed by [Defendant] as hourly-paid non-exempt 

store employees.”  (Complaint ¶ 28.)  Indeed, the Complaint makes clear that 

“Plaintiffs CECELIA RODRIGUEZ and BREANA STEWART and the members of 

the putative Classes herein were all California citizens.”  (Id. ¶ 25.) 

14. A corporation is a citizen of its state of incorporation and the state of its 

principal place of business.  28 U.S.C. § 1332(c)(1).  Defendant Wal-Mart Associates, 

Inc. is a wholly-owned subsidiary of Walmart Inc.  (Kish Decl. ¶ 3.)  Walmart Inc. and 

Wal-Mart Associates, Inc. are incorporated in the State of Delaware and both have 

their principal place of business in Bentonville, Arkansas. (Id. ¶ 4; Peracchio Decl. 

¶¶ 5, 6.) 

3 In alleging that the requirements of CAFA are satisfied, Defendant does not concede 
in any way the allegations in the Complaint are true and accurate. 
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15. Defendant’s “principal place of business,” which the Supreme Court has 

interpreted to mean “the place where a corporation’s officers direct, control, and 

coordinate the corporation’s activities” (Hertz Corp. v. Friend, 130 S. Ct. 1181, 1192 

(2010); 28 U.S.C. § 1332(c)(1)) is Bentonville, Arkansas.  Thus, Defendant is a citizen 

of Delaware and Arkansas – not California, and there is accordingly minimal 

jurisdiction under CAFA.  See 28 U.S.C. § 1332(d)(2)(A); Hertz, 130 S. Ct. at 1192; 

Carijano v. Occidential Petroleum Corp., 643 F.3d 1216, 1230 n.2 (9th Cir. 2011). 

D. The Amount In Controversy Exceeds $5 Million 

16. This Court has original jurisdiction pursuant to 28 U.S.C. § 1332(d) 

because, in addition to the other requirements of § 1332(d), the amount in controversy 

exceeds $5 million, exclusive of interest and costs.  See 28 U.S.C. § 1332(d)(2). 

1. Rest Periods 

17. Plaintiffs allege that “[w]ith regard to [its] hourly-paid, non-exempt store 

employees, [Defendant has] . . . [f]ailed to provide all paid off premises rest periods.”  

(Complaint ¶ 5.)  Plaintiffs further allege that “[t]he members of the Rest Period Class 

were entitled to a rest period of not less than ten (10) minutes prior to exceeding four 

(4) hours of employment” but that “the members of the Rest Period Class were not 

allowed to leave Defendants’ premises for their rest breaks, in violation of Augustus 

v ABM Security Services, Inc. (2016) 2 Cal.5th 257, as Defendants failed to relinquish 

all control over how the members of the Rest Period Class spent their breaks.”  

(Complaint ¶¶ 41, 43.)  Plaintiffs allege that “as a matter of [Defendant’s] established 

company policy, [Defendant] failed to authorize and permit required paid off premise 

rest periods established by Labor Code §226.7 and Labor Code §516 and Section 12 

of the IWC Wage Order(s).”  (Complaint ¶ 44.)  Plaintiffs also allege that “the 

members of the Rest Period Class are entitled to damages in an amount equal to one 

(1) additional hour of pay at each employee’s regular rate of compensation for each 

work day that the rest period was not so provided.”  (Id. ¶ 45.) 
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18. Defendant denies that any such violations occurred or that compensation 

is owed to Plaintiffs or putative class members.  However, for purposes of this 

jurisdictional analysis only, Defendant relies on Plaintiffs’ allegation that violations 

occurred and compensation is owed.  See Lewis v. Verizon Commc’ns, Inc., 627 F.3d 

395, 399 (9th Cir. 2010) (“In determining the amount [in controversy], we first look 

to the complaint.”); Heejin Lim v. Helio, LLC, No. CV 11-9183 PSG, 2012 WL 

359304, at *2 (C.D. Cal. Feb. 2, 2012) (“The ultimate inquiry is, therefore, what 

amount is put ‘in controversy’ by the plaintiff’s complaint or other papers, not what 

the defendant will actually owe for the action number of violations that occurred, if 

any.”) (citations omitted). 

19. Under California law, employees who are denied the opportunity to take 

proper rest periods are entitled to one hour of premium pay for each day that a rest 

period is missed.  See Marlo v. United Parcel Service, Inc., 2009 WL 1258491, *7 

(C.D. Cal. 2009).  Rest period claims are properly considered in determining the 

amount in controversy.  See Muniz v. Pilot Travel Ctr. LLC, 2007 WL 1302504, *4 

(E.D. Cal. 2007); Helm v. Alderwoods Group, Inc., 2008 WL 2002511, *4-5 (N.D. 

Cal. 2008). 

20. Plaintiffs also allege that the failure to provide rest periods constitutes 

unfair competition within the meaning of Business and Professions Code Section 

17200.  (See Complaint ¶¶ 81-82.)  The statute of limitations for such a claim is four 

years.  Cal. Bus. & Prof. Code § 17208.  Accordingly, the measure of potential 

damages for rest break claims is based on a four-year limitations period. 

21. Numerous courts have held that a conservative estimate is proper when 

the complaint does not provide the number of alleged meal and rest period violations 

at issue.  See Campbell v. Vitran Express, Inc., 471 F. App’x 646, 648-49 (9th Cir. 

2012) (finding that the amount in controversy was satisfied based on an estimate of 

one meal break and one rest break per week because Plaintiff alleged that defendants 

“regularly and consistently” failed to provide proper breaks); Jasso v. Money Mart 
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Express, Inc., No. 11-CV-5500 YGR, 2012 WL 699465, at *5 (N.D. Cal. Mar. 1, 2012) 

(accepting defendant’s “reasonable and conservative estimate” of one missed meal 

break and one missed rest break per week); Long v. Destination Maternity Corp, No. 

15-CV-2836 WQH, 2016 WL 1604968, at *8 (S.D. Cal. April 21, 2016) (“Because 

Plaintiff does not include fact-specific allegations regarding the circumstances of the 

alleged missed meal and rest periods, it is reasonable for Defendant to estimate 

damages sought based on one meal period or rest period violation per employee per 

week.”). 

22. During the period of June 29, 2016 to present, there were at least 229,408 

associates within the putative class who worked 7,991,076 total pay periods during 

that same period.  (Kish Decl. ¶¶ 7-8.)  These associates earned a minimum of $10 per 

hour.4  (Id. ¶ 11.)  A conservative estimate is unnecessary for Plaintiffs’ rest period 

claim, as they alleges that Defendant’s “established company policy” deprived 

putative class members of the rest breaks to which they were entitled, suggesting daily 

violations.5   Nevertheless, even with a far more conservative estimate of one missed 

rest break per putative class member per pay period, the amount in controversy with 

respect to this claim would be $79,910,760 ($10 x 1 rest period x 7,991,076 pay 

periods = $79,910,760.) 

23. Therefore, based on Plaintiffs’ allegations, the amount placed in 

controversy on their rest period claims alone is in excess of the requisite $5,000,000. 

4 The minimum wage in the State of California in 2016 was $10.00 per hour.  See
https://www.dir.ca.gov/iwc/minimumwagehistory.htm. 
5 See Stevenson v. Dollar Tree Stores, Inc., 2011 WL 4928753, *3-4 (E.D. Cal. 2011) 
(defendant’s calculation of potential missed meal period damages at 100% of the shifts 
was appropriate where plaintiff alleged that class members were routinely denied meal 
periods or were not compensated for meal periods.); Duberry v. J. Crew Grp., Inc., 
No. 14-CV-08810 SVW, 2015 WL 4575018, at *1, 6 (C.D. Cal. July 28, 2015) 
(applying a 70% violation rate but finding allegations were “sufficient to ground an 
assumed 100% violation rate” where Plaintiff alleged defendant engaged in a “uniform 
policy and systematic scheme of wage abuse against their hourly-paid or non-exempt 
employees,” which included a failure to pay for “missed meal periods and rest breaks 
in violation of California law”). 
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2. Wage Statements 

24. California Labor Code section 226(a) states that every employer shall 

furnish his or her employees an accurate itemized wage statement in writing showing 

nine specific categories of information.  Plaintiffs allege that “[a]s a pattern and 

practice, in violation of Labor Code §226(a) and the IWC Wage Orders §7(A), 

Defendants did not and still do not furnish each of the members of the Wage Statement 

Class with an accurate itemized statement in writing showing (1) gross wages earned, 

(2) total hours worked by the employee, (3) all deductions, (4) net wages earned and/or 

(5) all applicable hourly rates in effect during each respective pay period and the 

corresponding number of hours worked at each hourly rate by each respective 

individual and/or pertaining to the total hours worked for Defendants by the members 

of the Wage Statement Class, including but not limited to rest periods, rest period 

premium payments and applicable rates of pay for each.”  (Complaint ¶ 51.)  The 

Complaint further states that “[p]ursuant to Labor Code §226(g), the members of the 

Wage Statement Class are entitled to fifty dollars ($50.00) per employee for the initial 

pay period in which a violation hereunder occurs and one hundred dollars ($100.00) 

per employee for each violation in a subsequent pay period, not exceeding an 

aggregate penalty of four thousand dollars ($4,000.00).”  (Complaint ¶ 56.)  The 

Complaint also states that “[p]ursuant to Labor Code §226(g), the members of the 

Wage Statement Class are also entitled to an award of costs and reasonable attorneys’ 

fees.”  (Complaint ¶ 58.) 

25. California Labor Code section 226(e) provides for the greater of all actual 

damages or fifty dollars ($50) for the initial pay period in which a violation occurred 

and one hundred dollars ($100) for each subsequent pay period.  The applicable statute 

of limitations is one year.  See Cal. Code Civ. Proc. § 340(a). 

26. There have been more than 2,108,138 wage statements issued to putative 

class members during the applicable one-year statute of limitations.  (Kish Decl. ¶ 9.)  

Plaintiffs’ allegation that Walmart failed to provide accurate wage statements “as a 
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pattern and practice” and that the wage statements are inaccurate, in part, because of 

the failure to include rest break premiums based on the alleged illegal rest break policy, 

suggests conduct that applies uniformly to every wage statement issued during this 

time period.  Therefore, utilizing an alleged violation rate of 100% is proper here, as 

Plaintiffs have alleged a section 226 violation that occurred on every wage statement.  

Applying the initial violation rate of $50 penalty per wage statement, the amount in 

controversy for this claim is $105,406,900 ($50 x 2,108,138 wage statements issued). 

3. Waiting Time Penalties 

27. California Labor Code Sections 201 and 202 require employers to pay 

employees all wages owed to them in a timely fashion at the end of their employment 

(within 72 hours for resigning employees and immediately for employees whose 

employment ends involuntarily).  

28. Plaintiffs allege that Walmart “had a consistent and uniform policy, 

practice and procedure of willfully failing to pay the earned wages of [its] former 

employees.”  (Complaint ¶ 62.)  Plaintiffs allege that Walmart “willfully failed to pay 

the members of the LC 203 Class their entire wages due and owing at the time of their 

termination or within seventy-two (72) hours of their resignation, and failed to pay 

those sums for up to thirty (30) days thereafter.”  (Id. ¶ 63.)  Plaintiffs further allege 

that Walmart’s “willful failure to pay wages to the members of the LC 203 Class 

violates Labor Code §203” and that “the members of the LC 203 Class are entitled to 

recovery pursuant to Labor Code § 203.”  (Id. ¶¶ 64, 65.) 

29. The statute of limitations for penalties under California Labor Code § 203 

is three years.  See Cal. Civ. Proc. Code § 338(a). 

30. The total number of putative class members who stopped working at a 

Walmart in California between June 29, 2017 and the present is approximately 

105,351.  (Kish Decl. ¶ 10.)  Accordingly, based on the allegations of the Complaint 

that Walmart failed to pay wages at separation and that Plaintiffs and the putative class 

members are entitled to waiting time penalties under Labor Code Section 203, every 
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putative class member who stopped working during the relevant time period is entitled 

to 30 days’ continuation of wages as a penalty.  See Quintana v. Claire’s Stores, Inc., 

2013 WL 1736671, *4-6 (N.D. Cal. 2013) (“As to the waiting time claims, the court 

finds that Defendants’ calculations” of thirty-days of waiting time penalties for each 

putative class member terminated during the statute of limitations “are supported by 

Plaintiffs allegations and are a reasonable estimate of the potential value of the 

claims.”).  However, for purposes of removal, Walmart will conservatively assume 

that average shifts were only four hours long.  Further, for purposes of removal, 

Walmart will conservatively assume that the average rate of pay is the lowest 

applicable minimum wage during the class period, i.e., $10.50 per hour.6  (Kish Decl. 

¶ 11.)   

31. Thus, according to Plaintiffs’ allegation that Walmart “willfully failed to 

pay the members of the LC 203 Class their entire wages due and owing at the time of 

their termination or within seventy-two (72) hours of their resignation, and failed to 

pay those sums for up to thirty (30) days thereafter,” Plaintiffs contend that former 

putative class members are entitled to recover $132,742,260, calculated as follows: 

$10.50 minimum wage x 4-hour work day x 30 days waiting time penalty x 105,351 

putative class members who stopped working for Walmart between June 29, 2017 and 

the present. 

4. Attorneys’ Fees 

32. Plaintiffs’ Complaint requests attorneys’ fees, including pursuant to 

California Labor Code Sections 226 and 1194, California Code of Civil Procedure 

§ 1021.5, and California Business and Professions Code § 17200 et seq.  (Complaint, 

Prayer for Relief; see also Complaint ¶¶ 58, 69.) 

6 The minimum wage in the State of California in 2017 was $10.50 per hour. See
https://www.dir.ca.gov/iwc/minimumwagehistory.htm. 
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33. Under Ninth Circuit precedent, 25% of the common fund is generally 

used as a benchmark for an award of attorney fees.  See Hanlon v. Chrysler Corp., 150 

F.3d 1011, 1029 (9th Cir. 1998); Barcia v. Contain-A-Way, Inc., 2009 U.S. Dist. 

LEXIS 17119, at *15 (S.D. Cal., Mar. 6, 2009) (“In wage and hour cases, ‘[t]wenty-

five percent is considered a benchmark for attorneys’ fees in common fund cases.’”) 

(citations omitted).  Here, Defendant has shown that the claimed amount in 

controversy is in excess of $318,059,920,7  and Plaintiffs have not indicated that they 

will seek less than 25% of a common fund in attorneys’ fees.  (See generally

Complaint, Prayer for Relief.)  Although Defendant has shown that the amount in 

controversy absent attorneys’ fees surpasses the jurisdictional threshold, this Court 

should nevertheless include the potential attorneys’ fees in evaluating jurisdiction.  

Gugielmino v. McKee Foods Corp., 506 F.3d 696, 700 (9th Cir. 2007); see also 

Giannini v. Nw. Mut. Life Ins. Co., 2012 WL 1535196, at *4 (N.D. Cal. 2012) (holding 

that defendants’ inclusion of attorneys’ fees to satisfy amount in controversy was 

reasonable where defendants “base this amount by multiplying by twenty-five percent 

the sum of the amounts placed in controversy by the four claims” asserted by 

plaintiff.); Jasso v. Money Mart Express, Inc., 2012 WL 699465, at *6-7 (N.D. Cal. 

2012) (holding that “it was not unreasonable for [Defendant] to rely on” an 

“assumption about the attorneys’ fees recovery as a percentage of the total amount in 

controversy” and noting that “it is well established that the Ninth Circuit ‘has 

established 25% of the common fund as a benchmark award for attorney fees.’”). 

34. Defendant denies that attorneys’ fees are owed to Plaintiffs or putative 

class members, and Defendant further reserves the right to contest the application of 

the 25% benchmark in this case.  However, for purposes of this jurisdictional analysis 

7 Plaintiffs also seek restitution of wages under their claim for violation of Business & 
Professions Code section 17200.  (Complaint ¶¶ 83-84.)  Although including these 
amounts would substantially increase the amount in controversy, in an effort to be 
conservative, Defendants will omit these amounts from the estimate. 

Case 2:20-cv-07045   Document 1   Filed 08/05/20   Page 13 of 18   Page ID #:13



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13 Case No. 2:20-cv-07045 

NOTICE OF REMOVAL OF ACTION BY DEFENDANT WAL-MART 
ASSOCIATES, INC.

43572398_1.docx

only, Defendant relies on Plaintiffs’ allegations that attorneys’ fees are owed.  

Guglielmino, 506 F.3d at 700; Lowdermilk v. U.S. Bank Nat’l Ass’n, 579 F.3d 994, 

1000 (9th Cir. 2007), overruled on other grounds by Standard Fire Ins. Co. v. 

Knowles, 133 S. Ct. 1345 (2013). 

35. Using a 25% benchmark figure for attorneys’ fees for Plaintiffs 

allegations results in estimated attorneys’ fees of $79,514,980. 

E. This Removal Satisfies The Procedural Requirements Of 28 U.S.C. 

§ 1446 

36. In accordance with 28 U.S.C. § 1446(a), this Notice of Removal is filed 

in the District in which the action is pending.  The Los Angeles County Superior Court 

is located within the Central District of California.  Therefore, venue is proper in this 

Court because it is the “district and division embracing the place where such action is 

pending.”  28 U.S.C. § 1441(a). 

37. In accordance with 28 U.S.C. § 1146(a), copies of all process, pleadings, 

and orders served upon Defendant are attached as Exhibits to this Notice. 

38. In accordance with 28 U.S.C. §1446(d), a copy of this Notice is being 

served upon counsel for Plaintiffs, and a notice will be filed with the Clerk of the 

Superior Court of California for the County of Los Angeles.  Notice of Compliance 

shall be filed promptly afterwards with this Court. 

39. As required by Federal Rule of Civil Procedure 7.1, Defendant 

concurrently filed its Certificate of Interested Parties. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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II. CONCLUSION 

For the foregoing reasons, Defendant hereby removes the above-entitled action 

to the United States District Court for the Central District of California. 

DATED: August 5, 2020 OGLETREE, DEAKINS, NASH, SMOAK & 
STEWART, P.C. 

By:  /s/ Paloma P. Peracchio
Paloma P. Peracchio 
Mitchell A. Wrosch 
Zachary Glantz 
Attorneys for Defendant 
Wal-Mart Associates, Inc.
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PROOF OF SERVICE 
Cecelia Rodriguez, et al. v. Wal-Mart Associates, Inc., et al. 

Case No. 2:20-cv-07045 

I am and was at all times herein mentioned over the age of 18 years and not a 
party to the action in which this service is made.  At all times herein mentioned I have 
been employed in the County of Orange in the office of a member of the bar of this 
court at whose direction the service was made.  My business address is 695 Town 
Center Drive, Suite 1500, Costa Mesa, CA  92626.  

On August 5, 2020, I served the following document(s):  

NOTICE OF REMOVAL OF ACTION BY DEFENDANT WAL-MART 
ASSOCIATES, INC. 

by placing ☐ (the original) ☒ (a true copy thereof) in a sealed envelope addressed as 
follows: 

☒ BY MAIL:  I placed the envelope for collection and mailing, following our 
ordinary business practices.  I am readily familiar with the practice of Ogletree, 
Deakins, Nash, Smoak & Stewart P.C.’s practice for collecting and processing 
correspondence for mailing.  On the same day that correspondence is placed for 
collection and mailing, it is deposited in the ordinary course of business with 
the United States Postal Service, in a sealed envelope with postage fully prepaid. 

☐ BY MAIL:  I deposited the sealed envelope with the United States Postal 
Service, with the postage fully prepaid at Park Tower, Fifteenth Floor, 695 
Town Center Drive, Costa Mesa, CA 92626. 

☐ BY OVERNIGHT DELIVERY:  I placed the sealed envelope(s) or package(s) 
designated by the express service carrier for collection and overnight delivery 
by following the ordinary business practices of Ogletree, Deakins, Nash, Smoak 
& Stewart P.C., Costa Mesa, California.  I am readily familiar with Ogletree, 
Deakins, Nash, Smoak & Stewart P.C.’s practice for collecting and processing 
of correspondence for overnight delivery, said practice being that, in the 
ordinary course of business, correspondence for overnight delivery is deposited 
with delivery fees paid or provided for at the carrier’s express service offices 
for next-day delivery. 

☐ BY MESSENGER SERVICE: (1) For a party represented by an attorney, 
delivery was made to the attorney or at the attorney’s office by leaving the 
documents in an envelope or package clearly labeled to identify the attorney 
being served with a receptionist or an individual in charge of the office. (2) For 
a party, delivery was made to the party or by leaving the documents at the 
party’s residence with some person not less than 18 years of age between the 
hours of eight in the morning and six in the evening. 

☐ BY FACSIMILE: by transmitting a facsimile transmission a copy of said 
document(s) to the following addressee(s) at the following number(s), in 
accordance with: 

☐ the written confirmation of counsel in this action: 
☐ [Federal Court] the written confirmation of counsel in this action 

and order of the court: 
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☐ BY CM/ECF:  With the Clerk of the United States District Court of California, 
using the CM/ECF System.  The Court’s CM/ECF System will send an e-mail 
notification of the foregoing filing to the parties and counsel of record who are 
registered with the Court’s CM/ECF System. 

☒ (Federal) I declare that I am employed in the office of a member of the State 
Bar of this Court at whose direction the service was made.  I 
declare under penalty of perjury under the laws of the United States 
of America that the above is true and correct. 

☐ (Federal) I declare that I am a member of the State Bar of this Court at whose 
direction the service was made.  I declare under penalty of perjury 
under the laws of the United States of America that the above is 
true and correct.  

I declare under penalty of perjury under the laws of the United States of America 
that the above is true and correct. 

Executed on August 5, 2020, at Costa Mesa, California. 

Lisa Sles 
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SERVICE LIST 

Kevin T. Barnes, Esq.
Gregg Lander, Esq. 
LAW OFFICES OF KEVIN T. BARNES 
1635 Pontius Ave., Second Floor 
Los Angeles, CA  90025-3661 
Telephone: 323-549-9100 
Facsimile: 323-549-0101 
barnes@knarnes.com

Attorneys for Plaintiffs
Cecelia Rodriguez and Breana 
Stewart, on behalf of themselves and 
all others similarly situated 

Raphael A. Katri, Esq.
LAW OFFICES OF RAPHAEL A. KATRI
8549 Wilshire Blvd., Suite 200 
Beverly Hills, CA  90211-3104 
Telephone: 310-940-2034 
Facsimile: 310-733-5644 
rkatri@socallaborlawyers.com

Attorneys for Plaintiffs
Cecelia Rodriguez and Breana 
Stewart, on behalf of themselves and 
all others similarly situated 

43572398.1 
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