
1 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TENNESSEE 

EASTERN DIVISION 

MATTHEW GREEN, GERALD HALL, JAMES 

HOUSE, JOHN RARY, CARLTON KEITH 

FARR, JAMES COLUMBIA, II, KEVIN 

BRYANT, THOMAS BRYANT, ANDREW 

HUBBARD, LARRY PATRICK, THOMAS 

BERNARD, BRADLEY ROBBINS, GREGORY 

MARTIN, ANTHONY EDMONDS, GARY 

RUDOLPH, RICHARD REECE, JR., STEVEN 

LONG, JUSTIN DICKENS, ADAM HOOPER, 

KEVIN WINE, AND JACY BOOTH, 

Individually, and on behalf of all others similarly-

situated,  

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 )  

   Plaintiffs, )  

 )  

v. ) Case  1:19-cv-01021-STA-egb 

 )  

FLOWERS FOODS, INC.; FLOWERS BAKING 

CO. OF BIRMINGHAM, LLC; FLOWERS 

BAKING CO. OF GADSDEN, LLC; FLOWERS 

BAKING CO. OF BARDSTOWN, LLC; 

FLOWERS BAKING CO. OF DENTON, LLC; 

FLOWERS BAKING CO. OF NEW ORLEANS, 

LLC; FLOWERS BAKING CO. OF BATON 

ROUGE, LLC; FLOWERS BAKING CO. OF 

OPELIKA, LLC; FLOWERS BAKING CO. OF 

BATESVILLE, LLC; FLOWERS BAKING CO. 

OF JAMESTOWN, LLC; FLOWERS BAKING 

CO. OF KNOXVILLE, LLC; FLOWERS 

BAKING CO. OF MORRISTOWN, LLC; 

FLOWERS BAKING CO. OF LYNCHBURG, 

LLC; and FLOWERS BAKING CO. OF 

LENEXA, LLC,  

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 )  

   Defendants. )  

______________________________________________________________________________ 

 

JOINT MOTION FOR APPROVAL OF COLLECTIVE ACTION SETTLEMENT 

______________________________________________________________________________ 

 

Case 1:19-cv-01021-STA-egb   Document 10   Filed 02/08/19   Page 1 of 19    PageID 95



2 

 Following mediation with Hunter Hughes, Esq., an experienced collective action 

mediator, Plaintiffs Matthew Green,  Gerald Hall, James House, John Rary, Carlton Keith Farr, 

James Columbia, II, Kevin Bryant, Thomas Bryant, Andrew Hubbard, Larry Patrick, Thomas 

Bernard, Bradley Robbins, Gregory Martin, Anthony Edmonds, Gary Rudolph, Richard Reece, 

Jr., Steven Long, Justin Dickens, Adam Hooper, Kevin Wine, and Jacy Booth (collectively 

“Named Plaintiffs”) and Defendants Flowers Foods, Inc. (“Flowers Foods”); Flowers Baking Co. 

of Birmingham, LLC; Flowers Baking Co. of Gadsden, LLC; Flowers Baking Co. of Bardstown, 

LLC; Flowers Baking Co. of Denton, LLC; Flowers Baking Co. of New Orleans, LLC; Flowers 

Baking Co. of Baton Rouge, LLC; Flowers Baking Co. of Opelika, LLC; Flowers Baking Co. of 

Batesville, LLC; Flowers Baking Co. of Jamestown, LLC; Flowers Baking Co. of Knoxville, 

LLC; Flowers Baking Co. of Morristown, LLC; Flowers Baking Co. of Lynchburg, LLC; and 

Flowers Baking Co. of Lenexa, LLC (collectively “Defendants” or “Flowers”) have jointly 

entered into a  Global Settlement Agreement and Release (“Settlement Agreement” or 

“Settlement”).
1
 The Parties respectfully request that the Court approve their proposed settlement 

of this Fair Labor Standards Act (“FLSA”) collective action seeking alleged overtime 

compensation and dismiss this case with prejudice. As detailed below, the Court should grant the 

Parties’ Motion because this settlement is a fair, adequate, and a reasonable resolution of the 

Parties’ bona fide dispute as to liability and alleged damages under the FLSA.
2
     

                                                 
1
 Exhibit A hereto. Named Plaintiffs and Defendants are referred to in this Joint Motion as “the Parties.”  Because 

the Consolidated Collective Action Complaint has been filed for settlement purposes only the Parties have agreed 

that Defendants need not respond to the Complaint. 
2
 The Court has jurisdiction over the Parties and the subject matter of this action, as well as over qualified opt-in 

Plaintiffs as set forth in the Settlement Agreement. Under the Settlement Agreement, all parties consent to the 

jurisdiction of this Court for settlement purposes only. 

Case 1:19-cv-01021-STA-egb   Document 10   Filed 02/08/19   Page 2 of 19    PageID 96



3 

BACKGROUND 

I. Relevant Procedural and Factual History  

 This lawsuit arises from twelve lawsuits filed by the same counsel against Flowers 

alleging distributors of bakery products are misclassified under the FLSA:
3
 

Original Lawsuit United States District 

Court 

Date Filed 

Matthew Green v. Flowers Baking Co. 

of Birmingham, LLC, et al. 

Northern District of 

Alabama 

May 11, 2017 

Gerald Hall, et al. v. Flowers Baking 

Co. of Gadsden, LLC, et al. 

Northern District of 

Alabama 

June 5, 2017 

Carlton Keith Farr v. Flowers Baking 

Co. of Opelika, LLC, et al. 

Middle District of 

Alabama 

August 31, 2018 

James Columbia II v. Flowers Baking 

Co. of Bardstown, LLC, et al. 

Western District of 

Kentucky 

May 14, 2018 

Kevin Bryant v. Flowers Baking Co. of 

Denton, LLC, et al. 

Eastern District of Texas October 9, 2017 

Thomas Bryant, et al. v. Flowers 

Baking Co. of New Orleans, LLC, et al. 

Southern District of 

Mississippi 

February 23, 2018 

Bradley Robbins v. Flowers Baking Co. 

of Batesville, LLC, et al. 

Northern District of 

Mississippi 

July 31, 2017 

Gregory Martin, et al. v. Flowers 

Baking Co. of Jamestown, LLC, et al. 

Middle District of North 

Carolina 

May 31, 2018 

Steven Long v. Flowers Baking Co. of 

Knoxville, LLC, et al. 

Middle District of 

Tennessee 

April 20, 2017 

Justin Dickens, et al. v. Flowers Baking 

Co. of Morristown, LLC, et al. 

Western District of 

Virginia 

April 10, 2018 

Kevin Wine v. Flowers Baking Co. of 

Lynchburg, LLC, et al. 

Western District of 

Virginia 

June 27, 2018 

Jacy Booth v. Flowers Baking Co. of 

Lenexa, LLC, et al. 

Western District of 

Missouri 

August 23, 2018 

 

The parties mediated these cases on September 7, 2018 in Atlanta, Georgia with Hunter Hughes, 

Esq., a respected and experienced collective action mediator. The mediation was conducted at 

                                                 
3
 The Court previously approved a settlement agreement in a related FLSA misclassification case involving Flowers 

Foods and one of its subsidiaries (also a party herein) with the same counsel and the same underlying factual 

allegations and legal arguments. Jacky Stewart, et al. v. Flowers Baking Co. of Batesville, LLC, et al., Case 1:15-cv-

01162, D.E. # 113 (W.D. Tenn. Apr. 10, 2017) (Anderson, C.J.).  Flowers Foods is the parent company of numerous 

operating subsidiaries throughout the country that utilize independent distributors to distribute bakery products.  The 

subsidiaries involved in the twelve lawsuits and subject to the settlement are referred to herein as “Flowers Baking 

Entities.”   
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arms-length, with five lawyers for Defendants and four lawyers for Plaintiffs participating. After 

a full day of extensive negotiations, the parties were finally able to reach an agreement resolving 

these twelve cases, subject to court approval. 

 Plaintiffs assert that they and other “similarly-situated” distributors have been 

misclassified as independent contractors. They seek overtime on behalf of themselves and these 

other distributors. Defendants strongly dispute these allegations and assert that Plaintiffs’ claims 

fail for at least three separate, independently-sufficient reasons. First, Defendants contend that 

Plaintiffs have been properly classified as independent contractors. Second, Defendants contend 

even if Plaintiffs were employees, which is denied, they are otherwise exempt from the FLSA 

overtime provisions under the Motor Carrier Act (“MCA”) exemption. 29 U.S.C. § 213(b)(1). 

Third, Defendants contend even if Plaintiffs were employees, which is denied, they are also 

exempt under the FLSA’s “outside sales” exemption. 29 U.S.C. § 213(b)(1). In short, Defendants 

strongly contest these claims, and Plaintiffs faced a number of hurdles in this lawsuit. 

 As part of the Settlement Agreement, Defendants have agreed not to oppose, for 

settlement purposes only, conditional certification under 29 U.S.C. § 216(b), of the following 

settlement class (the “Settlement Class”):  

Except as otherwise specified in the Settlement Agreement, all Distributors who 

operated under a Distributor Agreement with a Flowers Baking Entity during the 

appropriate Covered Period and within the putative class sought in the Original 

Lawsuit and who did not previously sign a new Distributor Agreement or 

Amendment to the Distributor Agreement containing an arbitration agreement 

with a class action waiver who submit a Claim Form and Release to join this 

action.
4
 

                                                 
4
 For purposes of this Motion only, and without waiving any defenses to the enforceability of the Arbitration 

Agreement or class action waiver generally, Defendants have agreed to also resolve the claims of: from Green: 

Nicholas Jahraus, Ronald Barker and Marvin Conrod; from Columbia:  Jason Hamilton, Anthony Sloan, Richard 

Lee North, Jr., Robert W. Brownlee, Kyle Hearld, William Fee, Steven J. Young, David Stanton; from Long: 

Christopher Coleman, Jr., Dylan Filingo, Jeffrey Scott Christy, Darryl Helton, Daniel Edwards, Andrew Bogle, Tim 

Lankford, Julian Bills-Sneed, Timothy L. Odom, Randy Kitts, William G. Caldwell, Jr., Scott Snapp, Henry Allen 

Ruff, Dawn Stephens, Christopher Harper, Anthony Hoss, Ramondo Stubbs, William C. Wood, Jr., Terry Rinehart, 

Benjamin D. Bishop, and Justin West; from Dickens: David Jackson, Jacob Cook, and David Hancock; from 
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II. Terms of the Proposed Settlement 

A. Settlement Amount and Allocation 

The agreed-to settlement amount is $9,000,000.00, inclusive of settlement payments, 

attorneys’ fees and costs, Service Awards, and certain Social Security and Medicare taxes related 

to the settlement payments.  The parties have agreed to attorneys’ fees in the amount of 

$3,600,000.00. If approved, the settlement would allow Named Plaintiffs and putative Class 

Members to be eligible to participate in a settlement pool of approximately $5,350,000.00. The 

amount each Named Plaintiff and participating Class Member will receive depends on the 

amount of time they worked during the limitations period for each Original Lawsuit. The 

formula for Named Plaintiffs provides a somewhat greater value per week. Named Plaintiffs are 

also eligible for Service Awards as specified in the Agreement.
5
 

 B.  Release of Claims and Arbitration 

 In exchange, the Named Plaintiffs will execute a general release of claims.
6
  Participating 

Class Members will execute a release of all wage and hour claims asserted, or which could have 

been asserted, in this action or any of the Original Lawsuits.  All Named Plaintiffs and 

participating Class Members who are current distributors must also execute an amendment to 

their existing Distributor Agreement containing a cost-effective arbitration agreement, which 

will allow for faster and more efficient resolution of disputes.  The respective Flowers Baking 

                                                                                                                                                             
Robbins: Michael Tinnel; from Kevin Bryant: Stephen Smith, and Bradly Hall, who signed the Amendment or New 

Distributor Agreement with the arbitration and class action waiver provision. These specifically-named individuals 

(and no others who signed the Amendment or New Distributor Agreement containing an arbitration and class action 

waiver provision) are included in the definition of “Class Members.” All Class Members who are current 

distributors must also execute an Amendment to the Distributor Agreement and the accompanying Arbitration 

Agreement. 
5
 The settlement fund is reversionary, with any remaining funds reverting to Defendants.  It is anticipated that the 

participation rate will be high given the ease of filing a claim and because the claim form will specify the 

approximate amount of recovery. 
6
 The general release is mutual.  Flowers Foods and the Flowers Baking Entities will execute general releases as to 

the Named Plaintiffs. 
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Entity will pay for all filing fees and costs typically associated with arbitrations conducted under 

the auspices of the American Arbitration Association (AAA).  While this arbitration agreement 

contains a class action waiver, such waivers have recently been upheld by the Supreme Court in 

light of the national policy favoring arbitration.  Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 

(2018).  Indeed, such waivers have become commonplace in arbitration provisions.  Many legal 

disputes that are a concern to distributors are more akin to contract disputes that are well-suited 

for cost-effective arbitration (as opposed to long, drawn-out litigation), such as breach of 

contract letters for performance issues or allocation of lost inventory (“shrink”) charges.
7
 

C.  Other Terms 

The Settlement also contains various other terms designed to strengthen the independent 

contractor model moving forward, including implementing a Distributor Advocate resolution 

process and a Distributor Review Panel at the Flowers Baking Entities.  These ADR mechanisms 

are intended to promote resolution of disputes before formal arbitration.   

The Distributor Advocate effectively acts as an ombudsman and oversees the internal 

ADR process for independent distributors.  The individual holding this position has a reporting 

line independent of local bakery operations and reports to the Chief Compliance Officer of 

Flowers Foods.  The Distributor Advocate is responsible for addressing distributor issues that 

cannot be resolved at the local level.  This individual is certified by the International 

Ombudsman Association. 

The Distributor Review Panel is an internal dispute resolution process whereby an 

independent distributor may appeal to an internal review panel for resolution of contract-related 

disputes, such as whether a breach of contract notice was properly issued, whether the distributor 

failed to comply with good industry practice, etc.  The Panel will be charged with analyzing the 

                                                 
7
 The Alternative Dispute Resolution (ADR) options below also promote resolution of such disputes. 
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dispute between the complainant-distributor and the bakery and rendering a decision based on its 

findings. 

The Panel will be composed of three (3) independent distributors who are not from the 

complainant-distributor’s warehouse; a sales representative from the Company who is not 

involved with overseeing the bakery’s business relationship with the complainant-distributor; 

and a representative from the corporate distributor enablement department who has not been 

involved in advising the Company on the matter under review by the Panel. 

The Panel program provides an efficient and fair process for resolving independent 

distributor disputes internally. The Panel shall be drawn from an established pool of volunteers. 

All individuals who serve on the Panel shall be neutral to the dispute and have no or limited 

knowledge of the dispute prior to serving on the Panel. Panel members shall have also undergone 

the required training prior to serving on a Panel.  The Panel’s decision is determined by a 

majority secret ballot vote and a written decision will be rendered. 

In light of the arbitration agreement and the ADR options discussed above, the amended 

Distributor Agreement will allow for application of the actual statute of limitations for distributor 

claims, as opposed to a shortened one-year statute of limitation in the current Agreement, and 

takes out several other provisions that would otherwise limit remedies, such as a limitation of 

remedies provision. 

ARGUMENT 

 The Parties have reached a settlement agreement. The settlement fairly and reasonably 

resolves the Parties’ claims and defenses, was negotiated at arms-length between counsel for all 

parties, and the Court should enter an order approving the settlement accordingly. 
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I. The Proposed Settlement Appropriately Resolves the Parties’ Claims and Defenses  

 

 A. Standard for Approval of Settlement of FLSA Collective Actions 

 In the context of a private lawsuit brought under Section 216(b), a plaintiff may settle and 

release FLSA claims against a company if the parties present the district court with a proposed 

settlement, and the district court enters a stipulated judgment approving the fairness of the 

settlement. Lynn’s Food Stores, Inc. v. United States, 679 F.2d 1350, 1353 (11th Cir. 1982).  

 In reviewing a settlement of a private FLSA claim, the court must scrutinize the proposed 

settlement for fairness and determine whether the settlement is a “fair and reasonable resolution 

of a bona fide dispute over FLSA provisions.” Lynn’s Food Stores, Inc., 679 F.2d at 1355; see 

also Bartlow v. Grand Crowne Resorts of Pigeon Forge, No. 11-400, 2012 WL 6707008, at *1 

(E.D. Tenn. Dec. 26, 2012); Wills v. Cellular Sales of Tenn., LLC, No. 12-391, 2014 WL 

8251539, at *1 (E.D. Tenn. Aug. 18, 2014); Simmons v. Mathis Tire & Auto Serv., Inc., No. 13-

2875, 2015 WL 5008220, at *1 (W.D. Tenn. Aug. 20, 2015). When it appears that a settlement 

“reflect[s] a reasonable compromise over issues, such as FLSA coverage or computation of back 

wages[] that are actually in dispute,” the Court should “approve the settlement in order to 

promote the policy of encouraging settlement of litigation.” Lynn’s Food Stores, 679 F.2d at 

1354. Additionally, a court presiding over an FLSA suit “shall, in addition to any judgment 

awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid by the 

defendant, and costs of the action.” 29 U.S.C. § 216(b).  

B. A bona fide Dispute Exists Over Liability and Damages 

 

 In reviewing the settlement of a plaintiff’s FLSA claims, the district court must “‘ensure 

that the parties are not, via settlement of [the] claims, negotiating around the clear FLSA 

requirements of compensation for all hours worked, minimum wages, maximum hours, and 
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overtime.’” Rotuna v. W. Customer Mgmt. Grp. LLC, No. 09-1608, 2010 WL 2490989 (N.D. 

Ohio June 15, 2010). The existence of a bona fide dispute serves as a guarantee that the parties 

have not manipulated the settlement process to permit the employer to avoid its obligations under 

the FLSA. Id.; Ochs v. Modern Design, Inc., No. 14-635, 2014 WL 4983674, at *2 (N.D. Ohio 

Oct. 6, 2014).  

 A bona fide dispute exists in this case. Plaintiffs claim that they were misclassified as 

independent contractors and further contend that they are entitled to overtime under the FLSA. 

Defendants specifically deny these claims and further deny that Plaintiffs are owed any overtime 

under the FLSA. Defendants contend they have three avenues for success in this case—i.e., 

Plaintiffs are not entitled to overtime because they are independent contractors, and, assuming 

Plaintiffs are employees, which is denied, they are otherwise exempt under the MCA and outside 

sales exemptions. All parties faced litigation risks in this case. 

On top of the exemption-liability issue, the Parties also had opposing views on other 

damages components such as: (1) how to calculate damages, (2) whether liquidated damages 

were available; and (3) whether a two-year or three-year limitations period applied. Defendants 

claim to have had a good faith basis for believing that the distributors were independent 

contractors or otherwise exempt from the FLSA, particularly because the independent-contractor 

classification had survived legal scrutiny before. Moreover, Defendants argue that some of the 

distributors involved in this settlement only have timely claims if Plaintiffs succeed in showing a 

willful violation of the FLSA, which would render the three-year statute of limitations applicable. 

If a violation is not willful, the limitations period is only two years. Defendants believe Plaintiffs 

face a significant risk that only the two year limitations period would apply and that some 

distributors would not be entitled to no relief whatsoever.  
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Although both Parties continue to firmly believe in the merits of their respective claims 

and defenses, given the time and expense associated with full-blown litigation and discovery, 

and the uncertainty of dispositive motion practice and trial, the Parties agree that a compromise 

is appropriate at this stage of the litigation. They desire to resolve this case (and the underlying 

lawsuits) by way of a negotiated settlement payment by Defendants in exchange for release of 

claims by Plaintiffs and participating Class Members and dismissal of this case with prejudice to 

avoid the time and expense inherent in continued litigation. See Lynn’s Food Stores, Inc., 679 

F.2d at 1354 (“Thus, when the parties [to the litigation] submit a settlement to the court for 

approval, the settlement is more likely to reflect a reasonable compromise of disputed issues than 

a mere waiver of statutory rights brought about by an employer’s overreaching.”). 

C. The Settlement is Fair and Reasonable  

 

 In addition to resolving a bona fide dispute between the Parties, the settlement achieved 

is fair and reasonable and should be approved for several reasons.  

First, the proposed settlement arises out of an action for alleged unpaid overtime and 

other wages brought by Plaintiffs against their alleged employer. While the amount each Plaintiff 

obtains will necessarily depend on the amount of time he or she operated as a distributorship 

during the applicable limitations period and whether they get a Service Award, the average 

amount received by each distributor will depend on the number of distributors who opt into the 

case—a fair recovery considering that: (1) Defendants had three separate arguments for why the 

distributors should get no recovery at all, and (2) Defendants contend that liquidated damages 

were not available.  

 Second, there is no collusion that occurred between counsel. See Schneider v. Goodyear 

Tire & Rubber Co., No. 13-2741, 2014 WL 2579637, at *2 (N.D. Ohio June 9, 2015) 
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(considering the risk of fraud or collusion between the parties in determining whether to approve 

an FLSA settlement and concluding that because the parties had engaged in court-supervised 

negotiations, there was no such risk). Rather, this settlement was reached as a result of arms-

length negotiations between the Parties through experienced attorneys, with the help of a widely-

respected mediator. An entire day of mediation was necessary to reach an agreement.  

 Third, during the litigation and settlement of this action, Plaintiffs were represented by 

counsel both respected in the community and experienced in handling wage and hour collective 

actions. Plaintiffs’ counsel has the experience to assess the risks of continued litigation and 

benefits of settlement and have done so in this action. Plaintiffs’ counsel has a long-standing 

multi-jurisdictional practice representing employees with claims against employers similar to the 

claims asserted in this case. Defense counsel is likewise experienced in defending similar claims. 

Counsel for both Parties have advised their respective clients regarding the settlement, 

representatives of whom were also at the mediation, and such client representatives have 

recommended judicial approval.  The Court should afford those recommendations significant 

weight. See Lynn’s Food Stores, Inc., 679 F.2d at 1354 (recognizing that courts rely on the 

adversary nature of a litigated FLSA case resulting in settlement as an indication of fairness).  

 Fourth, the range of possible recovery in the underlying lawsuits was uncertain. As noted 

above, the Parties had very divergent positions on damages issues and components such as 

whether liquidated (double) damages were appropriate, whether Defendants acted willfully,  and 

whether Defendants were entitled to any offset, in addition to the threshold exemption liability 

issues. The Parties submitted substantial briefing to the mediator on all of these issues before 

mediation, and the mediator counseled both Parties as to their weaknesses and strengths in these 

areas.  
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Fifth, the proceedings have advanced to a stage sufficient to permit the Parties and their 

experienced counsel to collect, obtain, and review evidence, evaluate their claims and defenses, 

understand the scope of potential damages, and engage in negotiations with the mutual 

understanding that continuing toward additional formal discovery and completing dispositive 

motion practice (including decertification) would be a difficult, costly, and uncertain 

undertaking. 

 Sixth, the complexity, expense, and likely duration of the litigation should a settlement 

not have been reached weighs heavily in favor of finding that this settlement is fair and 

reasonable. Without question, if the underlying lawsuits had not settled, the Parties would have 

spent significant time and resources completing written and deposition discovery, including 

depositions of the Named Plaintiffs, various opt-in plaintiffs, and Defendants’ management 

witnesses. Such witnesses are numerous and geographically dispersed, and relevant documents 

are voluminous, both paper and electronic.  Similarly, if underlying lawsuits had not settled, the 

Parties would have spent significant time briefing decertification and drafting dispositive 

motions and both Parties would have sought summary judgment on Defendants’ exemption 

defenses and potentially some of the damages issues (e.g. liquidated damages, willfulness, and 

offsets). After the resolution of these issues, the Parties may have faced the prospect of an 

expensive, lengthy jury trial as well as likely appeals and post-trial motions. Rather than take this 

path, the Parties directed their efforts toward an early, informed, fair and efficient resolution of 

Plaintiffs’ claims. While a number of issues remain unresolved in this litigation, preparation for 

the Parties’ mediation session enabled counsel to assess the respective strengths and weaknesses 

of their cases and reach the conclusion that settlement is in the Parties’ best interests. The 

settlement eliminates the inherent risks both sides would bear if the underlying lawsuits were to 
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continue. Under these circumstances, the settlement is fair, reasonable, and adequate, and the 

Court should approve it.  

II. The Court Should Conditionally Certify the Settlement Class 

 Assuming the Court approves the Settlement Agreement, the Court should conditionally 

certify the Settlement Class defined in the Settlement Agreement to allow Notice to be sent to 

putative class members regarding their right to participate in the settlement. To support 

conditional certification, Plaintiffs need only make a minimal preliminary showing by submitting 

evidence demonstrating that putative members of the Settlement Class are “similarly-situated” 

and that there is a reasonable basis for their claims. See Grayson v. Kmart Corp., 79 F.3d 1086, 

1096 (11th Cir. 1996) (an employee need only show that he is suing his employer for himself and 

on behalf of other employees “similarly situated” to warrant FLSA collective action treatment); 

Sperling v. Hoffman-LaRoche, Inc., 118 F.R.D. 392, 406-07 (D.N.J. 1988), aff’d 493 U.S. 165, 

110 S. Ct. 482 (1989); 29 U.S.C. § 216(b). The “similarly-situated” standard is met in an FLSA 

case if the class members share similar work responsibilities and compensation structure, such as 

Flowers Baking Entities’ distributors, who sell and distribute bakery products pursuant to a 

Distributor Agreement classifying them as independent contractors exempt from overtime. 

Dybach v. Florida Dep’t of Corr., 942 F.2d 1562, 1567-68 (11th Cir. 1991). 

 Here, Plaintiffs have alleged that Defendants had a single policy or practice of 

misclassifying Flowers Baking Entities’ distributors as independent contractors and that such 

distributors were controlled by, and economically dependent on Defendants. These allegations 

satisfy the “fairly lenient” standard for notice in the Sixth Circuit, particularly since Defendants 

do not dispute that, for settlement purposes only, certification of the Settlement Class under 29 
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U.S.C. § 216(b) is appropriate.  Frye v. Baptist Mem’l Hosp., Inc., 2008 U.S. Dist LEXIS 

107139, *12-13 (W.D. Tenn. Sept. 16, 2008).
8
 

III. The Court Should Approve the Proposed Settlement Notices, Settlement 

Administrator Process, and Notice Program 

 A collective action depends “on individuals receiving accurate and timely notice 

concerning the pendency of the collective action, so that they can make informed decisions about 

whether to participate.” Hoffman-LaRoche, 493 U.S. at 170. Court-authorized notice also 

prevents “misleading communications.” Id. at 172; Garner v. G.D. Searle Pharm. & Co., 802 F. 

Supp. 418, 422 (M.D. Ala. 1991).  

 The Settlement Notices attached to the Settlement Agreement to be sent to the putative 

Settlement Class are “timely, accurate, and informative,” as required. Hoffman-LaRoche, 493 

U.S. at 172. They are similar in form and content to the notice and consent forms approved in 

other Flowers-related collective actions. The Notice provides information about the pendency of 

the action, the opportunity to opt-in or right not to participate in the suit, the legal effect of 

joining or not joining the suit, how to opt in, Plaintiffs’ legal claims, Defendants’ opposition to 

or defense of those claims, and the prohibition against retaliation or discrimination for 

participation in an FLSA action. See 29 U.S.C. § 215(a)(3); Reich v. Davis, 50 F.3d 962, 964 

(11th Cir. 1995). The proposed Settlement Notices are easy to read and written in plain English, 

inform potential class members of their rights, and note that the Court expresses no opinion 

regarding the merits of Plaintiff’s claims or Defendants’ alleged liability.  

 Furthermore, the proposed Claim Forms and Releases allow Class Members a full and 

fair opportunity to submit a claim for proceeds in connection with the Settlement. Moreover, the 

Settlement Notices fairly, accurately, and reasonably inform Class Members that failure to 

                                                 
8
 In the Stewart case discussed in n. 3, supra, this Court conditionally certified a class of distributors who had 

contracted with Flowers Baking Co. of Batesville, LLC, which is one of the Flowers Baking Entities in this case. 
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complete and submit a Claim Form and Release, in the manner and time specified, shall render a 

Class Member ineligible for a Settlement Payment.  

 Finally, the proposed plan for distributing the Settlement Notices, and other documents to 

be distributed as part of the Notice Program, are a reasonable method calculated to reach all 

members of the Settlement Class who would be bound by the Settlement. Under this plan, the 

Settlement Administrator will distribute the Settlement Notices and other documents to Class 

Members by First Class U.S. Mail. Accordingly, the Settlement Notices and Claim Forms and 

Releases are fair, accurate, and should be approved for distribution.  

IV. Plaintiffs’ Counsel’s Requested Attorneys’ Fees and Costs are Reasonable and 

Should be Fully Awarded 

The proposed award of attorneys’ fees and costs, specifically agreed to by the Parties 

after extensive negotiations, is fair, reasonable, and should be approved.  As set forth above, the 

Parties have agreed to an overall settlement amount of $9,000,000, with attorneys’ fees in the 

amount of $3,600,000 and costs not to exceed $58,000. 

In the Sixth Circuit, the only requirement for awards of attorneys’ fees to class counsel is 

that the award “be reasonable under the circumstances.”  Rawlings v. Prudential-Bache 

Property, 9 F.3d 513, 516 (6th Cir. 1993).  The Sixth Circuit currently accepts two methods of 

determining the reasonableness of a fee request: (1) the lodestar method, under which the 

number of hours reasonably expended on the litigation is multiplied by a reasonable hourly rate, 

and (2) the percentage of the fund method, under which the court determines a percentage of the 

settlement to award to class counsel. In re Telectronics Pacing Sys., 127 F. Supp. 2d 1029, 1041 

(S.D. Ohio 2001); see also Rawlings, 9 F.3d at 517.  “The lodestar method better accounts for the 

amount of work done, while the percentage of the fund method more accurately reflects the 

results achieved. For these reasons, it is necessary that district courts be permitted to select the 
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more appropriate method for calculating attorney’s fees in light of the unique characteristics of 

class actions in general, and of the unique circumstances of the actual cases before them.”  

Rawlings, 9 F.3d at 516.   

Because of the individualized circumstances of each case, the district court is given 

significant discretion both to select which method to use and to calculate the fee award.  Gascho 

v. Global Fitness Holdings, LLC, 822 F.3d 269, 279 (6th Cir. 2016).  However, the court must 

articulate both “the reasons for adopting a particular methodology and the factors considered in 

arriving at the fee.”  Id. at 280 (internal quotation marks omitted).  “Often, but by no means 

invariably, the explanation will address these factors: (1) the value of the benefit rendered to the  

plaintiff class; (2) the value of the services on an hourly basis; (3) whether the services were 

undertaken on a contingent fee basis; (4) society’s stake in rewarding attorneys who produce 

such benefits in order to maintain an incentive to others; (5) the complexity of the litigation; and 

(6) the professional skill and standing of counsel involved on both sides.”  Id. (quoting Moulton 

v. U.S. Steel Corp., 581 F.3d 344, 352 (6th Cir. 2009)).  

In this case, the proposed attorney fee and cost award is appropriate under the common 

fund method.  The amount allocated for attorneys’ fees is 40% of the total settlement amount.  

As detailed above, this global settlement not only involves complex claims and defenses, it 

resolves 12 underlying lawsuits in numerous states, and provides both significant economic and 

non-economic relief. 

CONCLUSION 

 This FLSA collective action settlement is a product of an arms-length and extensive 

negotiation between counsel, which resolves a bona fide FLSA dispute. The settlement is fair 

and reasonable and provides Plaintiffs and Qualified Class Members with significant monetary 
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and non-monetary relief. Accordingly, the Parties jointly and respectfully request that this Court 

approve the Parties’ Settlement Agreement and the distribution of the settlement amount as 

described above. Finally, the Parties jointly request that this action be dismissed with prejudice. 

Respectfully submitted, 

 

OGLETREE, DEAKINS, NASH, 

SMOAK & STEWART, P.C. 

 

s/ Audrey M. Calkins(with permission) 
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CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that a true and correct copy of the foregoing has been 

filed with the Clerk of the United States District Court for the Western District of Tennessee on 

this 8
th

 day of February, 2019 using the CM/ECF system. The Court’s CM/ECF system will send 

an email notification of the foregoing filing to the following parties and counsel of record who 

are registered with the Court’s CM/ECF system. 

 

Audrey M. Calkins  

International Place, Tower II 

6410 Poplar Avenue, Suite 300 

Memphis, TN 38119 

audrey.calkins@odnss.com 

 

Jonathan O. Harris (BPR # 21508) 

401 Commerce Street, Suite 1200 

Nashville, TN 37219 

jon.harris@odnss.com 

 

 Counsel for Defendants 

 

s/J. Russ Bryant 
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