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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 
 
PRINT YOUR PLAQUES LLC, on behalf of 
itself and all others similarly situated, 
 
  Plaintiffs, 
 
 -against- 
 
ESQUIRE BANK N.A. and INFINITY 
CAPITAL LLC doing business as CHOICE 
MERCHANT SOLUTIONS, 
 
   Defendants. 
 

 
 
 
CLASS ACTION COMPLAINT 
 
Case No. 24-cv-1077 
 
 
JURY TRIAL DEMANDED 

 

 PRINT YOUR PLAQUES LLC (“Plaintiff”), by and through its attorneys, brings this 

action on behalf of itself and all others similarly situated against Defendants ESQUIRE BANK 

N.A. and INFINITY CAPITAL LLC doing business as CHOICE MERCHANT SOLUTIONS 

(collectively “Defendants”). Plaintiff hereby alleges, on information and belief, except as those 

allegations that pertain to the named Plaintiff, as follows: 

SUMMARY OF THE ACTION 

1. This is a federal class action that asserts claims for breach of contract against 

Defendants, who offer payment processing services to merchants to enable the merchants to accept 

card payments from their customers. Plaintiff brings this action on behalf of a Class of merchants 

(defined below) who have contracted with Defendants for payment processing services by entering 

Defendants’ standard form merchant agreement. 

2. This case arises out of Defendants’ breach of its standard form merchant agreement 

by deceptively charging merchants “Monthly Chargeback Violation” fees without proper 

disclosure, in excess of the amount allowed under the terms of the merchant agreement. 

3. This action seeks damages from Defendants on behalf of a Class of merchants who 

have been harmed by Defendants’ assessment of excessive “Monthly Chargeback Violation” fees 
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in breach of the terms of the merchant agreement. This action further seeks injunctive relief barring 

Defendants from continuing this unfair and deceptive practice. 

THE PARTIES 

4. Plaintiff PRINT YOUR PLAQUES LLC (“Plaintiff”) is and was at all relevant 

times a limited liability company organized under the laws of Delaware with its principal place of 

business located in Alpharetta, Georgia. The members of Plaintiff are natural persons who are 

domiciled in and citizens of Puerto Rico. Plaintiff is an online merchant who entered into the 

Choice Merchant Agreement, as defined below in paragraphs 21-22, with Defendants. Like all 

businesses that market goods and services (collectively “Products”) to consumers, Plaintiff 

requires the ability to accept cards as payment from consumers for its Products. Plaintiff contracted 

with Defendants for this purpose. 

5. Defendant ESQUIRE BANK N.A. (“Esquire”) is and was at all relevant times a 

National Association with its designated main office and principal place of business located at 100 

Jericho Quadrangle, Suite 100, Jericho, New York. 

6. Defendant INFINITY CAPITAL LLC doing business as CHOICE MERCHANT 

SOLUTIONS (“Choice”) is and was at all relevant times a limited liability company organized 

under the laws of Connecticut, with its principal executive offices located at 10 Columbus 

Boulevard, Sixth Floor, Hartford, Connecticut. Upon information and belief, the sole member of 

Choice is a natural person, John Paul Golino, who is domiciled in and a citizen of Connecticut.  

JURISDICTION AND VENUE 

7. This Court has subject matter jurisdiction over the claims alleged herein pursuant 

to 28 U.S.C. § 1332(d). The aggregate amount in controversy exceeds $5,000,000, exclusive of 

interests and costs; the number of members of the proposed Class exceeds 100; and many members 

of the proposed Classes are citizens of different states than the Defendants. Upon information and 

belief, fewer than two-thirds of the proposed Class members are citizens of New York. 

8. This Court also has subject matter jurisdiction pursuant to 28 U.S.C. § 1332(a)(1). 
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9. Venue lies within this district under 18 U.S.C. § 1965 and 28 U.S.C. § 1391. Esquire is 

headquartered in Jericho, New York, and Defendants conduct a substantial amount of business in 

this district, including by contracting with members of the Class using Defendants’ standard form 

merchant agreement and charging merchants the “Monthly Chargeback Violation”.  

10. Choice provides services on behalf of Esquire under Esquire’s merchant acquiring 

program. Choice is sponsored by Esquire to Visa and Mastercard as a registered third party agent 

and member service provider of Esquire. Thus, the transactions, services, acts and omissions 

giving rise to this Complaint occurred in New York, and Plaintiff was injured in New York. 

Moreover, Choice has purposefully availed itself of the forum and directed its activities to New 

York by virtue of its relationship with Esquire, and the Class members’ claims against Choice arise 

out of Choice’s New York contacts.  

11. The Choice Merchant Agreement described herein, which gives rise to the Class 

members’ claims against Defendants, selects New York law under its choice-of-law provision. 

FACTUAL ALLEGATIONS 

A. Background on Payment Processing 

12. In order to accept debit and credit cards (“payment cards”) as payment over the 

Internet, a business (commonly referred to as a “merchant” in the payment processing industry) 

must first open a “merchant account” for payment processing services with a member bank of Visa 

Inc., Mastercard International Incorporated, Discover Financial Services LLC, American Express 

and/or other networks (collectively, the “Card Brands”).  

13. Such member banks have direct agreements with the Card Brands that enable them 

to process payments made by holders of payment cards issued by the Card Brands to purchase 

goods and services from “merchants” that contract with such member banks for payment 

processing services. This process is called “acquiring,” and the banks are commonly referred to as 

“acquirers,” in the payments industry. 

14. In providing payment processing services to merchants, each acquiring bank is 

required to strictly comply—and ensure the strict compliance of both its third party agents and its 
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merchants—with a comprehensive set of rules and standards promulgated and periodically updated 

from time to time by the Card Brands (the “Card Brand Rules”) as a contractual condition of the 

bank’s membership agreements with the Card Brands. See Owner-Operator Indep. Drivers Ass'n, 

Inc. v. Concord EFS Inc., 59 S.W.3d 63, 66 (Tenn. 2001) (“Only banks and other similar financial 

institutions may become members of the Visa and Mastercard associations. These banks enter into 

membership agreements with Visa and Mastercard; the agreements incorporate the rules and 

regulations of Visa and Mastercard and allow the member banks to provide credit card processing 

services.”). 

15. Acquirers, in turn, may contract with third party organizations and sponsor them 

for registration with the Card Brands to provide processing-related services (“Program Services”) 

to merchants in support of the acquirer’s merchant program (the “Program”).  

16. As recited in the Choice Merchant Agreement, Choice is registered with the Card 

Brands under Esquire’s sponsorship as an Independent Sales Organization (“ISO”) and Member 

Service Provider (“MSP”), which means that Choice is authorized to solicit merchants for payment 

processing services with Esquire and perform certain Program Services on behalf of Esquire, 

including application processing, customer service and statement preparation not affording access 

to account data or transaction data. 

17. As the sponsor bank, Esquire must at all times be entirely responsible for, and must 

manage, direct and control, all aspects of its Program and Program Services performed by Choice, 

and establish and enforce all Program management and operating policies in accordance with the 

Card Brand Rules.  

18. The Card Brand Rules require that a merchant agreement must include a separate 

or distinct fee disclosure (a “Fee Disclosure”). The Fee Disclosure must clearly and conspicuously 

detail the methodology by which each merchant fee (a “Fee”) is calculated. For this purpose, a 

“Fee” means any charge by an acquirer to a merchant related to or arising from the merchant 

agreement, including but not limited to transaction processing charges; authorization, clearing or 

settlement charges; the pass-through of any acquirer obligation to a third party; and any merchant 
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agreement termination charge. Moreover, the method used to calculate each Fee listed in the Fee 

Disclosure, including any conditions, terms or contingencies that are or could be applicable to the 

Fee, must be clearly explained in plain terms. Proper disclosure of such fees is a mandatory 

condition precedent to a member bank’s right to charge such fees to a merchant. 

19. One category of transaction processing charges important for purposes of this 

Complaint are transaction fees related to cardholder disputes and chargebacks. A chargeback 

occurs when a cardholder or the card issuing bank disputes a sales transaction and requests a 

reversal of the charge from the acquiring bank. When a chargeback occurs, it is common for the 

acquiring bank to charge the merchant a “chargeback fee” for each chargeback. For a small 

percentage of chargebacks, the acquiring bank must “retrieve” the original receipt; and it is 

common for the acquiring bank to charge the merchant a “retrieval fee” in those situations where 

an acquirer must “retrieve” the original receipt.  

20. In those situations where a merchant rejects a chargeback, the acquiring bank “re-

presents” the transaction to the issuing bank, along with evidence against the cardholder’s claim. 

Thus, it is common for the acquiring bank to charge a merchant a “representment fee” each time 

it re-presents a transaction. Finally, an acquirer may also charge a merchant a “dispute fee” for 

certain types of returns. For example, RDR is a pre-dispute resolution system built on the Visa 

network and Verifi platform. Verifi offers the ability to resolve disputes and avoid the dispute 

process at the pre-dispute state, preventing chargebacks. But, RDRs are agreed upon between the 

merchant and the card issuing bank, and are then sent to the acquiring bank for processing as part 

of the daily Visa reports because, if the RDR is not processed, the money does not move from the 

acquiring bank back to the card issuing bank. Thus, it is common for acquirers to charge a merchant 

a “dispute fee” for processing RDRs. But, of course, each of these fees must be clearly and 

conspicuously disclosed on the Fee Disclosure as a condition precedent to the acquirer charging 

such fees to the merchant. 
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B. The Choice Merchant Agreement 

21. In or around January 2023, Plaintiff applied to Defendants for a merchant account 

(for the purpose of accepting payment cards online) by completing and signing a standard form 

“Merchant Application and Agreement” bearing the designation “Form of Merchant Agreement 

04-07-2021” in the bottom left corner of each and every page of the attached Merchant Agreement 

Terms and Conditions. The Merchant Application, together with the attached Merchant Agreement 

Terms and Conditions, constitute the “Choice Merchant Agreement.”  

22. A representative example of the form agreement between Plaintiff and Defendants 

(and between members of the Class and Defendants) is attached hereto as Exhibit A and 

incorporated herein by this reference as though set forth in full. 

23. Each Class member entered into a Choice Merchant Agreement with Defendants. 

The relevant terms of the Choice Merchant Agreement are substantively the same for each Class 

member. 

24. Page 2 of the Merchant Application provides as follows: 

MERCHANT ACCEPTANCE AND AGREEMENT 
By executing this Merchant Application and Agreement on behalf of the merchant 
described above (the “Merchant”), the undersigned individual(s): (i) represent(s) 
and warrant(s) that all information contained in the application portion of this 
Merchant Agreement is true, correct and complete as of the date of this Merchant 
Application and Agreement, and that such individual(s) have the requisite corporate 
power and authority to complete and submit this Merchant Application and 
Agreement and make and provide the acknowledgments, authorizations and 
agreements set forth below, both on behalf of the Merchant and individually; (ii) 
acknowledge(s) that the information contained in the application portion of this 
Merchant Agreement is provided for the purpose of obtaining, or maintaining a 
merchant account with Bank and CHOICE on behalf of the Merchant; (iii) 
authorize(s) Bank and CHOICE to investigate the credit of the Merchant and each 
person listed on this Merchant Application; (iv) agree(s), on behalf of the Merchant 
and in the event this Merchant Application is accepted and executed by Bank and 
CHOICE, to the Fee Schedule set forth above, to the addendums and to the Terms 
and Conditions included with and incorporated into this Merchant Agreement. 
Merchant understands that this Agreement shall not take effect until Merchant has 
been approved by Bank and CHOICE and a merchant number is issued. 
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25. Thus, upon Defendants’ approval of Plaintiff’s Merchant Application and issuance 

of a merchant account in Plaintiff’s name, the Choice Merchant Agreement became a valid and 

enforceable contract between the parties. 

26. The Choice Merchant Agreement is thirteen pages in total. 

27. The Merchant Application portion of the Choice Merchant Agreement consists of 

four pages:  

a. the first page is the application portion of the Merchant Application, which elicits 

information about the business applying for the merchant account, including DBA 

Information (i.e. the DBA or trade name for the merchant, types of goods or services 

sold, and website address), Corporate/Legal Information (i.e. corporate/legal name, 

corporate address, federal tax ID, and contact information), Ownership and 

Management Information (i.e. form of entity, principals and management), Sales 

Method (i.e. card present, or card-not-present), and Bank Account Information (i.e. 

account name, routing number and account number);  

b. the second page includes a section called “Schedule of Fees,” which is the 

mandatory Fee Disclosure portion of the Choice Merchant Agreement required by 

the Card Brand Rules. Immediately below the Schedule of Fees is the “Merchant 

Acceptance and Agreement” section (quoted above), whereby by executing the 

signature box, the merchant represents and warrants the truthfulness and 

completeness of the information provided in the application, and agrees to be bound 

by the Schedule of Fees and Terms and Conditions if the application is approved 

by Defendants; and a Personal Guarantee, whereby by executing the signature box 

the merchant principal personally guarantees the merchant’s obligations under the 

Choice Merchant Agreement. 

c. The third page consists of a Bank Disclosure identifying Esquire as the member 

bank and enumerating certain responsibilities of Esquire and the merchant under 
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the Choice Merchant Agreement, and the Card Brand Rules, which are incorporated 

by reference into the Choice Merchant Agreement; and 

d. the fourth page is a MOTO & Internet Questionnaire which elicits additional 

information about the sales activities of merchants that sell products or services by 

Mail Order, Telephone Order, or the Internet. 

28. The Choice Merchant Agreement Terms and Conditions (“Terms and Conditions”) 

comprise pages five through thirteen of the Choice Merchant Agreement. 

29. Section 1 of the Terms and Conditions in relevant part provides that “Choice is 

responsible for providing or otherwise securing the provision of (i) all Services to Merchant 

pursuant to this Agreement and all applicable Rules, (ii) the establishment and implementation of 

pricing to merchants for the Services and other goods and services identified in this Agreement, 

(iii) the collection of all fees and charges payable under this Agreement from Merchant pursuant 

to the Schedule of Fees or otherwise…” 

30. The Terms and Conditions define “Rules” to mean “all rules, by-laws, standards 

and procedures adopted and/or amended from time to time by the [Card Brands] …, Bank and 

each relevant issuer.” 

31. The Terms and Conditions define “Services” to mean “the transaction processing 

services described in this Agreement, as the same may be amended from time to time by Service 

Providers, in their sole discretion.” 

32. Section 7 (on page 2) of the Terms and Conditions is captioned “Fees” and states 

that “Merchant shall pay to Choice all fees specified on the Schedule of Fees, as amended from 

time to time.” 

33. The Schedule of Fees set forth on page 2 of the Merchant Application enumerates 

and discloses the Fees related to or arising from the Choice Merchant Agreement. As demonstrated 

in the screenshot below, the Schedule of Fees from the Choice Merchant Agreement between 

Plaintiff and Defendants provides for the following Fees:  
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34. With respect to transaction processing charges related to chargebacks and disputes, 

the Schedule of Fees from the Choice Merchant Agreement between Plaintiff and Defendants 

provides for a fee of $25 per retrieval request, $25 per chargeback, $25 per representment, and $25 

per dispute.  

35. The Schedule of Fees does not identify or describe any other chargeback-related 

fee. 

36. Nonetheless, despite its lack of disclosure in the Schedule of Fees, the term 

“Monthly Chargeback Violation” appears twice in the Choice Merchant Agreement: once in the 

Definitions portion of the Terms and Conditions (section 2), which states: “‘Monthly Chargeback 

Violation,’ for any given calendar month, means that more than five Chargebacks have been 

processed in that month and that the Transaction Chargeback Ratio for that month is equal to or 

greater than 1%”; and again, in section 15 of the Terms and Conditions, titled “Chargebacks,” 

which states in relevant part: 
 
In addition to any other remedy available to [Defendants], upon the occurrence of a 
Monthly Chargeback Violation, Merchant must pay to Choice a fee that is calculated 
based on the Schedule of Fees set forth in this Agreement 

There is no period after the word “Agreement.” Instead, a table for calculating the Monthly 

Chargeback Violation fee appears directly below the word “Agreement” as follows: 
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37. Thus, when a merchant satisfies both conditions of the Monthly Chargeback 

Violation definition – by generating more than five chargebacks and a Transaction Chargeback 

Ratio of greater than 1% in a given calendar month – the plain language of section 15 allows 

Defendants to assess a single Monthly Chargeback Violation fee of $0 to $100 against the account, 

with the precise amount to be calculated by reference to the above table based upon the number of 

Chargebacks (Y) and the Transaction Chargeback Ratio (X). For example, for an account that 

generates (1) between 51 and 75 Chargebacks, and (2) a Transaction Chargeback Ratio of greater 

than 7.5% in a given month, the plain language of section 15 would allow Defendants to assess a 

single Monthly Chargeback Violation fee of $50 against the account. 

38. However, in practice, Defendants assess Monthly Chargeback Violation fees far in 

excess of the amount authorized in the agreement. A review of Plaintiff’s April 2023 Monthly 

Billing Statement for its merchant account shows a total of 54 Chargebacks, and a Transaction 

Chargeback Ratio of 15.7% (54 chargebacks divided by 343 total sales transactions for the month). 

While section 15 on its face purports to allow Defendants to charge a single Monthly Chargeback 

Violation fee of $50 against the account (on top of the $25 per chargeback fee provided for in the 
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Schedule of Fees), the Monthly Billing Statement issued to Plaintiff reflects a single “Enhanced 

Chargeback” fee of $4,000 as follows: 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case 2:24-cv-01077   Document 1   Filed 02/12/24   Page 11 of 19 PageID #: 11



 12

39.  Based on information and belief, Plaintiff alleges that the undefined term 

“Enhanced Chargeback” refers to the “Monthly Chargeback Violation” fee provided for in section 

15 of the Choice Merchant Agreement. 

40. The Schedule of Fees does not identify, provide for, or disclose any Monthly 

Chargeback Violation or Enhanced Chargeback fee.  

41. The Card Brand Rules incorporated by reference into the Choice Merchant 

Agreement prohibit Defendants from charging a Monthly Chargeback Violation or Enhanced 

Chargeback fee to their merchants in the first instance.  

42. Moreover, because section 15 of the Choice Merchant Agreement plainly states 

that, in situations like this one where a merchant satisfies both conditions of the Monthly 

Chargeback Violation definition, Defendants may assess no more than a maximum Monthly 

Chargeback Violation fee of $100 per month against the account, the “Enhanced Chargeback” fee 

assessed by Defendants plainly exceeds the maximum fee allowed under the terms of the Choice 

Merchant Agreement. 

CLASS ALLEGATIONS 

A. Definition of the Class 

43. Plaintiff brings this class action on behalf of itself and on behalf of the following 

proposed Class, initially defined as follows: 
 
All businesses or entities who have entered into the Choice Merchant Agreement with 
Defendants in the United States and who were subsequently charged “Monthly Chargeback 
Violation” / “Enhanced Chargeback” fees by Defendants, (A) in any amount, and/or (B) in 
an amount calculated by assessing the fees set forth in the chart in section 15 on a per 
chargeback basis, rather than on a monthly basis (the “Class”).  

44. Plaintiff reserves the right to redefine the class definition prior to class certification 

and after having the opportunity to conduct discovery.  

B. The Class Satisfies the Requirements of Rule 23  

45. This action is properly brought as a class action under Rule 23 for the following reasons: 

a. Numerosity: The Class is so numerous and geographically dispersed throughout 

the United States that the joinder of all class members is impracticable. While 
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Plaintiff does not know the exact number and identity of the members of the Class, 

Plaintiff is informed and believes that there are more than 100 members in the 

Class. The precise number of members in the Class may be ascertained through 

discovery. 

b. Commonality and Predominance: There are questions of law and fact common 

to the Class which predominate over any questions that may affect particular 

members of the Class. Such common questions of law and fact include, but are not 

limited to: 

i. Whether Defendants breached the Choice Merchant Agreement by charging 

members of the Class a Monthly Chargeback Violation / Enhanced 

Chargeback fee without disclosing the fee in the Schedule of Fees on page 

2 of the Choice Merchant Agreement;  

ii. Whether Defendants breached the Choice Merchant Agreement by charging 

members of the Class a Monthly Chargeback Violation / Enhanced 

Chargeback fee in excess of the Monthly Chargeback Violation fee provided 

for in section 15 of the Choice Merchant Agreement;  

iii. Whether the Choice Merchant Agreement fails to comply with Visa and/or 

MasterCard standards for prominent fee disclosures in connection with its 

identification of the Monthly Chargeback Violation / Enhanced Chargeback 

fee;  

iv. Whether the Choice Merchant Agreement is impermissibly ambiguous in 

its delineation of the Monthly Chargeback Violation / Enhanced 

Chargeback fee;  

v. Whether Defendants breached the covenant of good faith and fair dealing 

by their conduct as alleged herein; and 

vi. Whether Defendants were unjustly enriched by their conduct as alleged 

herein. 
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c. Typicality: Plaintiff’s claims are typical of the claims of the other members of the 

Class. Plaintiff and the members of the Class have been injured by the same 

wrongful practices of Defendants. Plaintiff’s claims arise from the same practices 

and conduct that give rise to the claims of each of the other members of the Class 

and are based on the same legal theories. 

d. Adequacy of Representation: Plaintiff will fairly and adequately protect the 

interests of the Class. Plaintiff has no interest antagonistic to the interests of the 

other members of the Class, and Plaintiff has retained attorneys experienced in 

payments law, class actions, and complex business litigation. 

e. Superiority: A class action is superior to other available methods for the fair and 

efficient adjudication of this controversy for at least the following reasons:  

i. This action will promote an orderly and expeditious administration and 

adjudication of the claims of the Class; economies of time, effort and 

resources will be fostered; and uniformity of decisions will be ensured; 

ii. Without a class action, members of the Class will continue to suffer 

damages, and Defendants’ violations of law will proceed without remedy 

while Defendants continue to reap and retain the substantial proceeds of 

their wrongful conduct;  

iii. Plaintiff knows of no difficulty that will be encountered in the management 

of this litigation that would preclude its maintenance as a class action; and 

iv. Finally, as the damages suffered by some of the individual Class members 

may be relatively small, the expense and burden of individual litigation 

makes it impossible for members of the Class to individually redress the 

wrongs done to them. 

46. Defendants have, or have access to, address information for each of the members 

of the Class, which may be used for the purpose of providing notice of the pendency of this class 

action. 
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47. Plaintiff seeks damages and equitable relief on behalf of the Class on grounds 

generally applicable to the entire Class. 

48. In the alternative, common questions of fact and law are appropriate for issue 

certification on behalf of the proposed Class. 

49. Application of New York Law: New York law should be applied to the Class 

because the Choice Merchant Agreement entered into between Plaintiff and each of the other 

members of the Class, on the one hand, and Defendants, on the other hand, provides for New York 

law.  

FIRST CAUSE OF ACTION 

(Breach of Contract Against All Defendants) 

50. Plaintiff re-alleges and hereby incorporates by reference as though set forth in full 

each of the allegations contained in the preceding paragraphs of this Complaint. 

51. This cause of action is brought on behalf of all Class members.  

52. Plaintiff and each of the other members of the Class contracted with Defendants for 

payment processing services by entering into the Choice Merchant Agreement with Defendants. 

53. The Choice Merchant Agreement is a valid, enforceable contract.  

54. Plaintiff and each of the other members of the Class fully and faithfully performed 

all obligations owed to Defendants under the Choice Merchant Agreement, except for such 

obligations that have been excused or prevented by virtue of Defendants’ conduct. 

55. Defendants have materially breached the Choice Merchant Agreement by charging 

Plaintiff and each of the other members of the Class a Monthly Chargeback Violation / Enhanced 

Chargeback fee without disclosing the existence of the fee or its method of calculation in the 

Schedule of Fees, as required by the Card Brand Rules incorporated by reference into the Choice 

Merchant Agreement, which mandate such proper disclosure as a condition precedent to 

Defendants’ ability to charge such a fee. 

56. Defendants have materially breached the Choice Merchant Agreement by charging 

Plaintiff and each of the other members of the Class a Monthly Chargeback Violation / Enhanced 
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Chargeback fee in excess of the Monthly Chargeback Violation fee provided for in section 15 of 

the Choice Merchant Agreement, which provides for a maximum fee of $100 per month. 

57. As a direct and proximate result of Defendants’ breach of the Choice Merchant 

Agreement, as described above, the Class has been damaged and will continue to incur additional 

damages, in an amount to be proven at trial. Such damages are clearly ascertainable both in nature 

and in origin. 

SECOND CAUSE OF ACTION 

(Breach of the Covenant of Good Faith and Fair Dealing) 

58. Plaintiff re-alleges and hereby incorporates by reference as though set forth in full 

each of the allegations contained in the preceding paragraphs of this Complaint. 

59. This cause of action is brought on behalf of all Class members.  

60. The Choice Merchant Agreement is a valid, enforceable contract.  

61. New York law implies a covenant of good faith and fair dealing in every contract 

under which each party covenants to the other party that it will act in good faith, deal fairly, and 

do nothing to deprive the other party of the benefits of the contract. 

62. Defendants interfered with the Class members’ right to receive the benefit of the 

Choice Merchant Agreement by unilaterally and arbitrarily imposing an excessive Monthly 

Chargeback Violation / Enhanced Chargeback fee, calculated based on Defendants’ own 

methodology, that substantially diminished the proceeds paid out to the Class members for their 

own processing transactions.  

63. By unilaterally deciding to assess the Monthly Chargeback Violation fee on a per 

chargeback basis, rather than a monthly basis, Defendants have arbitrarily and irrationally 

re-defined the terms of the Choice Merchant Agreement in a manner that substantially reduces the 

funds owed to the Class members.  

64. In doing so, Defendants did not act in good faith or deal fairly. Defendants’ actions 

have deprived the Class of the benefit of their bargain with Defendants, and have breached 

Defendants’ duty of good faith and fair dealing to the Class. 

Case 2:24-cv-01077   Document 1   Filed 02/12/24   Page 16 of 19 PageID #: 16



 17

65. As a direct and proximate result of Defendants’ actions, the Class has been damaged 

and will continue to incur additional damage, and is entitled to compensation from Defendants for 

said damage in an amount to be proven at trial. 

THIRD CAUSE OF ACTION 

(Unjust Enrichment) 

66. Plaintiff re-alleges and hereby incorporates by reference as though set forth in full 

each of the allegations contained in the preceding paragraphs of this Complaint. 

67. This cause of action is brought on behalf of all Class members.  

68. A party cannot induce, accept or encourage another to furnish or render something 

of value to such party and avoid payment for the value received. 

69. As a result of the conduct described above, Defendants have been, and will continue 

to be, unjustly enriched at the expense of Plaintiff and each of the other members of the Class. 

70. Defendants have received, and are holding, funds belonging to the Class which in 

equity Defendants should not be permitted to keep but should be required to refund to the Class. 

71. Plaintiff and the Class members do not have an adequate remedy at law. 

 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff, on behalf of itself and each of the members of the Class, 

respectfully requests that the Court: 

1. Certify this action as a class action, proper and maintainable pursuant to Fed. R. 

Civ. P.  23, appoint Plaintiff as a representative of the Class, and designate Plaintiff’s counsel as 

counsel for the Class; 

2. Award Plaintiff and the Class compensatory damages for all damages sustained as 

a result of Defendants’ wrongdoing, in an amount to be proven at trial; 

3. Grant injunctive relief prohibiting Defendants from continuing to engage in the 

wrongful acts and practices alleged herein; 
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4. Award Plaintiff and the Class all costs and expenses of the action, including 

reasonable attorneys’ fees and expert fees; 

5. Award Plaintiff and the Class pre- and post-judgment interest at the maximum legal 

rate; 

6. Grant all such equitable relief as it deems proper and just, including but not limited 

to disgorgement and restitution; and 

7. Grant all other such relief as it deems just and proper. 
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DEMAND FOR JURY TRIAL 

 Plaintiff hereby respectfully demands a jury trial on all issues so triable. 
 
DATED:  February 12, 2024  
 
 
 By: 

 
 

/s/ Eugene Rome 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Eugene Rome (pro hac vice forthcoming) 
Brianna Dahlberg (pro hac vice forthcoming) 
ROME LLP 
2029 Century Park East, Suite 450 
Los Angeles, CA 90067 
Telephone: (310) 282-0690 
Facsimile: (310) 282-0691 
erome@romellp.com 
bdahlberg@romellp.com 
Attorneys for Plaintiff and proposed Class 
Counsel 
 
And 
 

/s/ Raphael Janove 
 Raphael Janove 

JANOVE PLLC 
Telephone: (646) 347-3940 
500 7th Avenue, 8th Fl. 
New York, NY 10018 
raphael@janove.law 
 
Additional Counsel for Plaintiff 
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