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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JESSY POLSON, individually and
behalf of a class of similarly situated
persons, CIVIL ACTION FILE
NO.
Plaintiff,
V.

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-
MART STORES, INC., and BRIGHT-
MEYERS UNION CITY
ASSOCIATES, L.P.

Defendants.

N N N N N N N N N N N N N N N N N

WALMART INC.’St NOTICE OF REMOVAL

Defendant Walmart Inc. (“Walmart™”) hereby removes this action from the
State Court of Fulton County, Georgia, to the Atlanta Division of the United States
District Court for the Northern District of Georgia in accordance with 28 U.S.C.

88 1332, 1441, 1446, 1453, and other applicable law. This Court has jurisdiction

! Plaintiff has improperly named Wal-Mart Stores, Inc. as Defendant. Effective
February 2018, Wal-Mart Stores, Inc. legally changed its name to Walmart Inc.
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over this action under 28 U.S.C. § 1332(d)(2). As grounds for removal, Walmart
respectfully shows the following:
l. BACKGROUND

1. On June 30, 2017, Plaintiff Jessy Polson filed a Complaint against
Kenny McElwaney, d/b/a Maximum Booting Co. (“McElwaney”) in the State Court
of Fulton County, Case No. 17EV003164 (“State Court Action”). On November 15,
2017, Plaintiff filed the First Amended Complaint (“FAC”) against McElwaney in
the State Court Action. On March 27, 2018, Plaintiff filed the Second Amended
Complaint (“SAC”) against McElwaney, Walmart, and Bright Meyers Union City
Associates, L.P. in the State Court Action. In compliance with 28 U.S.C. § 1446(a),
true and correct copies of all process, pleadings, and orders served upon Walmart
are attached hereto as Exhibit A.

2. Plaintiff alleges that McElwaney booted his vehicle in a Walmart
parking lot at 4735 Jonesboro Rd, Union City, GA 30291. He alleges the booting
was unauthorized because the lot lacked the signage required under Union City Code
of Ordinances, Chapter 10, Article I, 8 10-28 (“Booting Ordinance”).

3. This Court has original jurisdiction over Plaintiff’s claims under the

Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d).
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4, Removal to this Court is proper under 28 U.S.C. 88 1441(a) and
90(a)(2) because the United States District Court for the Northern District of
Georgia, Atlanta Division, is the federal judicial district and division embracing the
State Court of Fulton County, where the State Court Action was filed.

5. On May 1, 2018, Walmart was served with the summons and SAC.
Walmart has filed this Notice within thirty days of service. This Notice is therefore
timely. See 28 U.S.C. § 1446(b)(1).

6. In accordance with 28 U.S.C. § 1446(d), Walmart has filed this Notice
with this Court, will serve a copy of this Notice upon all parties, and will file a copy
in the State Court of Fulton County, along with a Notice of Filing of Notice of
Removal. A copy of the Notice of Filing of Notice of Removal is attached hereto as
Exhibit B.?

II.  THIS COURT HAS ORIGINAL JURISDICTION UNDER CAFA.

7. CAFA grants federal courts diversity jurisdiction over putative class

actions that meet certain diversity and amount in controversy requirements. See 28

U.S.C. 8§ 1332(d). CAFA provides that a class action against a non-governmental

2 By removing this action, Walmart does not waive, but expressly preserves any

defenses with respect to the underlying state court action, including, but not
limited to defenses related to venue and/or jurisdiction.

-3-



Case 1:18-cv-02674-MLB Document 1 Filed 05/30/18 Page 4 of 11

entity may be removed to federal court if: (1) the number of proposed class members
Is not less than 100; (2) any member of the proposed class is a citizen of a state
different from any defendant; and (3) the aggregate amount in controversy exceeds
$5 million, exclusive of interest and costs. See 28 U.S.C. § 1332(d)(2), d(5) &
1453(b).® This action satisfies all three requirements and may therefore be removed.
A.  There Are At Least 100 Putative Class Members.
8. As stated in the SAC, Plaintiff seeks to represent
a. All persons who have had a vehicle in their possession
booted by or at the request of Defendants and paid fines
for removal of said device within the City of Union City
from June 15, 2012, through present; and
b. A subclass of all persons who have had a vehicle in their
possession booted by or at the request of Defendants at,
or around, 4735 Jonesboro Rd, Union City, GA 30291,
and have paid a fine for removal of said device from June
15, 2012, through present (the Polson subclass).
SAC | 25.
9. The putative class exceeds 100 members because it includes (1) “all

people” whose vehicles were booted by or at the request of Defendants, (2) in the

entirety of Union City, (3) over a six year period.

3 Class actions removed under CAFA “may be removed by any defendant without
the consent of all defendants.” 28 U.S.C. § 1453(b).

-4 -
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10.  As Plaintiff has himself alleged twice since filing this action, “there are
thousands of Class members.” Compl. § 22 (emphasis added); FAC { 22 (emphasis
added).*

11. In Bankhead v. Castle Parking Solutions, LLC, No. 1:17-cv-04085-
MLB (N.D. Ga)—a related car booting case already removed to this Court—
Plaintiffs similarly alleged that there “were thousands of Class members.” ECF No.
1-1 at 10 (1 31). Based on this allegation, this Court held that CAFA jurisdiction
existed. See ECF No. 18 at 7 (holding the “Notice of Removal sufficiently
establishe[d] the first requirement under CAFA—that there are 100 or more
members in the proposed class—by referencing the Complaint’s allegation that
‘there are thousands of Class members’”).

12.  For the same reason, the size of the putative class here creates CAFA

jurisdiction.

4 Plaintiff’s additional recent allegation—that Defendants have immobilized “at
least forty (40) vehicles in the City of Union City” and “at least forty (40) vehicles
at, or around, 4735 Jonesboro Rd, Union City, GA 30291”—is mathematically
consistent with his prior allegations. SAC 11 14, 15 (emphasis added). The Court
may take judicial notice of these prior allegations. See Davis v. Ocwen Loan
Servicing, LLC, No. 1:15-CV-782-TWT, 2015 WL 3988702, at *1 n.1 (N.D. Ga.
June 30, 2015) (“The Court may take judicial notice of the previous complaints and
court orders . . . because they are matters of public record.”).

-5-
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B.  Minimum Diversity EXists.

13. CAFA requires minimum diversity. At least one named plaintiff must
be a citizen of a different state than at least one defendant. 28 U.S.C. § 1332(d)(2)(a).

14.  This case satisfies the minimum diversity requirement.

15.  “Plaintiff Jessy Polson is a citizen and resident of Florida.” Compl. q 2.

16. Walmart is a citizen of Delaware, its state of incorporation, and
Arkansas, its principal place of business. See 28 U.S.C. § 1332(c)(1) (“TA]
corporation shall be deemed to be a citizen of every State . . . by which it has been
incorporated and of the State . . . where it has its principal place of business . . .. ”).

C.  The Amount in Controversy Exceeds $ 5 Million.

17. CAFA requires an amount in controversy over $5 million. The “claims
of the individual class members shall be aggregated to determine whether the matter
in controversy exceeds the sum or value of $5,000,000, exclusive of interest and
costs.” 28 U.S.C. § 1332(d)(6).

18. A “defendant’s notice of removal need include only a plausible
allegation that the amount in controversy exceeds the jurisdictional threshold,” as 28
U.S.C. § 1446(a) tracks the general pleading requirement stated in Rule 8(a) of the
Federal Rules of Civil Procedure. Dart Cherokee Basin Operating Co. v. Owens,

135 S. Ct. 547, 554 (2014).
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19. Thus, a notice of removal need cite only Plaintiff’s allegations and
requested relief to establish the amount in controversy. See Pretka v. Kolter City
Plaza Il, Inc., 608 F.3d 744, 751 (11th Cir. 2010) (“[T]he Plaintiffs’ likelihood of
success on the merits is largely irrelevant to the court’s jurisdiction because the
pertinent question is what is in controversy in the case, not how much the plaintiffs
are ultimately likely to recover.” (citation and quotation marks omitted)); Brill v.
Countrywide Home Loans, Inc., 427 F.3d 446, 448 (7th Cir. 2005) (Easterbook, J.)
(“The question is not what damages the plaintiff will recover, but what amount is ‘in
controversy’ between the parties. That the plaintiff may fail in its proof, and the
judgment be less than the threshold (indeed, a good chance that the plaintiff will fail
and the judgment will be zero) does not prevent removal.”).

20.  Simple calculation of the amount in controversy may be performed by
multiplying the alleged loss by a plausible number of class members. See, e.g.,
Jovine v. Abbott Labs., Inc., No. 11-cv-80111, 2011 WL 1337204, at *4 (S.D. Fla.
Apr. 7, 2011) (denying a motion to remand after calculating the amount in
controversy using simple multiplication); Senterfitt v. SunTrust Mortg., Inc., 385 F.
Supp. 2d 1377, 1383, n.8 (S.D. Ga. 2005) (allowing simple multiplication of a
possible award to determine aggregate amount in controversy under CAFA); see

also Hartis v. Chi. Title Ins. Co., 694 F.3d 935, 945-46 (8th Cir. 2012) (concluding

-7-
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that the amount in controversy exceeded CAFA’s $5 million requirement by
multiplying the average alleged transaction fee by the number of transactions at
issue); see also S. Fla. Wellness, Inc. v. Allstate Ins. Co., 745 F.3d 1312, 1317 (11th
Cir. 2014) (“Estimating the amount in controversy is not nuclear science; it does not
demand decimal-point precision”).

21. Finally, attorneys’ fees count towards the amount in controversy if
“they are allowed for by [the] statute or contract” creating the cause of action.
Federated Mut. Ins. Co. v. McKinnon Motors, LLC, 329 F.3d 805, 808 n.4 (11th Cir.
2003).

22.  The amount in controversy in this case, exclusive of interests and costs,
exceeds $5 million. See 28 U.S.C. § 1332(d)(2).

23.  Plaintiff alleges he paid a $500 fee. See SAC { 19.

24. He seeks compensatory damages, treble damages, punitive damages,
and attorneys’ fees. See Id. { 74.

25. Plaintiff’s requested attorneys’ fees count toward the amount in
controversy because “they are allowed for by [the Georgia RICO] statute” creating
that cause of action. Federated Mut. Ins. Co., 329 F.3d at 808 n.4. The Georgia

RICO statute provides that plaintiffs may “recover attorneys’ fees in the trial and
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appellate courts and costs of investigation and litigation reasonably incurred.”
O.C.G.A. 8§ 16-14-6.

26.  The attorneys’ fees could be significant, given the scale and complexity
of this putative class action.

27. These attorneys’ fees plus the compensatory, treble, and punitive
damages—all multiplied by the “thousands” of alleged class members—plausibly
exceed the $5 million threshold.

28. For example, even assuming just treble damages of $1500 (and no
punitive damages and no attorneys’ fees, which Plaintiff also requests), Plaintiff
would need only 3,333 class members to meet the $5 million threshold; 3,333 falls
comfortably within his estimate of “thousands” of putative class members. Plaintiff
satisfies the $5 million threshold, a fortiori, because he also seeks punitive damages
and attorneys’ fees.

I1l. CONCLUSION

29. Inconclusion, CAFA applies to this action because: (i) Plaintiff alleges
at least 100 putative class members; (ii) at least one member of the proposed classes
Is a citizen of a state different from Walmart’s state of incorporation and principal

place of business; and (iii) the aggregate amount in controversy exceeds $5 million.
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For these reasons, Walmart respectfully requests that this Court assume full
jurisdiction over this action as provided by law.

30.  Walmart intends no admission of liability by this Notice and expressly
reserves all defenses, motions, and pleas, including without limitation objections to
the sufficiency of Plaintiff’s pleadings and to the proprietary of class certification.

WHEREFORE, Walmart hereby removes this action to this Court for further
proceedings according to law.

This 30th day of May, 2018.

[s/ Cari K. Dawson

Cari K. Dawson

Georgia Bar No. 213490
Lara Tumeh

Georgia Bar No. 850467
Alston & Bird LLP

1201 West Peachtree Street
Atlanta, GA 30309-3424
Telephone: 404-881-7000
cari.dawson@alston.com
lara.tumeh@alston.com

Attorneys for Walmart Inc.

-10 -
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CERTIFICATE OF SERVICE

| hereby certify that on this day I electronically filed the within and foregoing
with the Clerk of Court using the CM/ECF system, and additionally served counsel
of record by depositing copy of same in the United States Mail in an envelope with

adequate postage affixed thereon, properly addressed as follows:

Matthew Wetherington
Robert N. Friedman
2860 Piedmont Rd., NE
Atlanta, GA 30305
Attorneys for Plaintiff

Brynda Rodriguez Insley
Chris Jackson
The Mayfair Royal, Suite 200
181 14" Street, NE
Atlanta, GA 30309
Attorneys for Kenny McElwaney

On this 30th day of May, 2018.

/s/ Cari K. Dawson
CARI K. DAWSON
Attorney for Walmart Inc.

-11 -
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EXHIBIT A
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Case Information

17EV003164 | Jessy Polson VS.Kenny McElwaney D/B/A Maximum Booting

Co.,Wal-Mart Stores, Inc.

Case Number
17EV003164
File Date
06/30/2017

Party

Plaintiff
Polson, Jessy

Address
2860 Piedmont Rd., NE
Atlanta GA 30306

Court
State Court
Case Type
TORT

Judicial Officer
Richardson, Eric
Case Status
Open

Active Attorneys ¥
Attorney

WERNER, MICHAEL
L

Retained

Work Phone
404-793-1690

Attorney

FRIEDMAN, ROBERT
N.

Retained

Work Phone
404-881-2622

Lead Attorney
WETHERINGTON,
MATTHEW Q
Retained

Work Phone
404-793-1666

https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/WorkspaceMode?p=0

Page 2 of 439
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e Attorneys ¥

Kenny McElwaney D/B/A Maximum Booting Co. Lead Attorney
Address INSLEY, BRYNDA
99 Bay St., Ste. J ROD'RIGUEZ
Fairburn GA 30213 Retained

Work Phone

404-876-9818

Attorney
JACKSON, H.
CHRISTOPHER
Retained

Work Phone
404-876-9818

Defendant
Wal-Mart Stores, Inc.

Defendant
Bright-Meyers Union City Associates, L.P.

Address

C/O Neil F. Meyers

5881 Glenridge Dr., Suite 220
Atlanta GA 30328

Events and Hearings

06/30/2017 Case Initiation Form =

Case Initiation Form

Comment
Case Filing Information Form w/ Complaint and Summons

06/30/2017 COMPLAINT ~

https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/WorkspaceMode?p=0 2/8
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Comment
Class Action Complaint

06/30/2017 Summons ¥

2017-06-30 - Summons.pdf

Comment
Summons - Maximum Booting

07/18/2017 Service to Marshal/Process Server

07/18/2017 COMPLAINT »

Serving Officer
Spaduzzi, P

Serving Method
Personal Service

07/26/2017 SERVICE ~

SERVICE

08/22/2017 EXTENSION OF TIME ~

Joint Stipulation of Extension of Time to Respond.pdf

Comment
Joint Stipulation of Extension of Time to Respond to Complaint

09/20/2017 EXTENSION OF TIME ~

Joint Stip. of Extension of Time to Respond to Complaint.pdf

Comment
Joint Stipulation of Extension of Time to Respond to Complaint

10/05/2017 EXTENSION OF TIME ~

Extension of Time

Comment
Joint Stipulation of Extension of Time to Respond to Complaint

10/20/2017 ANSWER ~

Answer

Comment
Answer to Plaintiff's Class Action Complaint on Behalf of Defendant
Kenny McElwaney d/b/a Maximum Booting Co.

10/20/2017 Motion (OBTS) +

https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/WorkspaceMode?p=0

3/8
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Comment
Motion to Dismiss Plaintiff's Complaint on Behalf of Defendant Kenny
McElwaney d/b/a Maximum Booting Co.

10/20/2017 BRIEF ~

Brief in Support.pdf
Brief - Exhibit A.pdf
Brief Exhibit B.pdf

Comment

Defendant's Brief in Support of its Motion to Dismiss Plaintiff's
Complaint on Behalf of Defendant Kenny McElwaney d/b/a Maximum
Booting Co.

10/20/2017 Jury Trial Demand ~

Jury Demand

Comment
Demand for a Twelve-Person Jury on Behalf of Defendant Kenny
McElwaney d/b/a Maximum Booting Co.

10/23/2017 LEAVE OF ABSENCE ~

1105275.PDF

Comment
Notice of Leave of Absence - Brynda Rodriguez Insley

10/25/2017 NOTICE ~

Notice

Comment
Request for Oral Argument on Behalf of Defendant

11/15/2017 COMPLAINT ~

First Amended Complaint

Comment
First Amended Class Action Complaint

11/15/2017 Motion (OBTS) ~

Plaintiff's Request for Judicial Notice
Certified Ordinance

Comment
Plaintiff's Request for Judicial Notice

11/15/2017 Response ¥
https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/WorkspaceMode?p=0 4/8
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Exhibit A - Second Affidavit of Chief Jones
Exhibit B - Affidavit of Plaintiff
Exhibit C - Affidavit of McLochlin

Comment
Plaintiffs' Opposition to Defendant's Motion to Dismiss

11/15/2017 Motion (OBTS) ~

Motion

Brief in Support of Motion for Sanctions
Exhibit A - Affidavit of Wetherington
Exhibit B - Affidavit of Friedman

Exhibit C - Affidavit of Davenport

Exhibit D - Second Affidavit of Chief Jones

Comment
Plaintiffs' Motion to Strike and For Sanctions

12/14/2017 EXTENSION OF TIME ~

Extension of Time

Comment
Joint Stipulation Extending Time for Defendant to Respond to
Plaintiff's Motion to Strike and for Sanctions

12/22/2017 EXTENSION OF TIME ~

1154007.PDF

Comment
Second Joint Stipulation Extending Time for Defendant to Respond
to Plaintiff's Motion to Strike and for Sanctions

12/29/2017 Response ¥

Resp to Ps MTS FINAL 122917 .pdf

Comment
Response to Plaintiff's Motion to Strike and for Sanctions on Behalf
of Defendant Kenny McElwaney d/b/a Maximum Booting Co.

01/11/2018 ORDER ~

17EV003164 Order Transferring.pdf

Comment
Order Transferring

01/12/2018 NOTE TO FILE ~

https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/WorkspaceMode?p=0

Page 6 of 439

5/8
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DOWNLOADED FOR TRANSFERRING - V. KING-HURST

01/16/2018 NOTICE ~

Notice

Comment
Notice of Deposition

01/16/2018 NOTICE ~

Notice

Comment
Notice of Deposition

01/22/2018 CERTIFICATE OF SERVICE ~

Certificate Of Service

Comment
Certificate of Discovery - Cross-Notice of Taking Deposition and
Subpoena Duces Tecum to Cassandra Jones and Dennis Davenport

02/13/2018 Motion (OBTS) v

2018-02-13 - Motion to Amend and to Add Parties.Maximum
Booting.Union City.Fulton.pdf

Comment

PLAINTIFF S MOTION TO AMEND AND TO ADD WAL-MART
STORES, INC. AND BRIGHT-MEYERS UNION CITY ASSOCIATES,
L.P. AS PARTY DEFENDANTS

02/21/2018 MOTIONS ~

MOTIONS

Judicial Officer
Porter, Patsy Y

Hearing Time
03:50 PM

03/22/2018 ORDER ~

2018-02-13 - Motion to Amend and to Add Parties.Maximum
Booting.Union City.Fulton.pdf

Comment

GRANTED - PLAINTIFF S MOTION TO AMEND AND TO ADD WAL-
MART STORES, INC. AND BRIGHT-MEYERS UNION CITY
ASSOCIATES, L.P. AS PARTY DEFENDANTS

03/27/2018 COMPLAINT ~
https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/WorkspaceMode?p=0 6/8
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Comment
Second Amended Class Action Complaint

04/24/2018 Summons ¥

Summons Wal-Mart.pdf

Comment
Summons Wal-Mart Stores, Inc.

04/24/2018 Summons With Service ¥

Summons Bright-Meyers.pdf
Fulton Marshal Entry of Service Bright-Meyers.pdf

Comment
Summons with Service Bright Meyers Union City Associates, L.P.

04/26/2018 Motion (OBTS) ~

11F0237.PDF
11F0239.PDF

Comment
Motion to Withdraw as Counsel of Record for Defendant and
Proposed Order (Jason Bell, Esq.)

04/27/2018 ORDER ~

11F0237.PDF
11F0239.PDF

Comment
GRANTED - Motion to Withdraw as Counsel of Record for Defendant
and Proposed Order (Jason Bell, Esq.)

05/01/2018 Service to Marshal/Process Server

05/01/2018 COMPLAINT ~

Serving Officer
Bradley, Stephanie

Serving Method

Corporate Service

Comment

2nd Amended Class Action Complaint

05/03/2018 CERTIFICATE OF SERVICE ~

Certificate Of Service

Comment
Sheriff's Entry of Service Wal-Mart Stores

WP/ PUNITUI GUUI USAUUT IO TUTUITTUUULILY YA. YU VT UILAI T VIS V VU RO PAUGIVIVUG | P—U
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05/08/2018 LEAVE OF ABSENCE ~

Leave Of Absence

Comment
Notice of Leave of Absence - Brynda Rodriguez Insley

05/08/2018 ORDER ~

Booting Cases Scheduling Order.pdf

Comment
Scheduling Order and Stay of Discovery

05/09/2018 SERVICE ~

SERVICE

05/22/2018 SUBSTITUTION OF COUNSEL ~

11H1095.PDF

Comment
Notice of Substitution of Counsel - H. Christopher Jackson

WP/ PUNITUI GUUI USAUUT IO UV TUUULILY YA. YU VT UILAI T VIS V VU RO PAUGIVIVUG | P—U
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General Civil Case Filing Information Form (Non-Domestic

State Court of Fulton County
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~E-FILED*
17EV003164

/30/2017 4:50:50 PM
eNora Ponzo, Clerk

Civil Division

Appeals, Reviews

Court County FULTON Date Filed 06/30/2017
O Superior MM-DD-YYYY
State Docket #
Plaintiff(s) Defendant(s)
Polson, Jessy McElwaney, Kenny D/B/A Maximum Booting (
Last First Middle I. Suffix Prefix Maiden Last First Middle I. Suffix Prefix Maiden
Last First Middle I. Suffix Prefix Maiden Last First Middle I. Suffix Prefix Maiden
Last First Middle I. Suffix Prefix Maiden Last First Middle I. Suffix Prefix Maiden
Last First Middle I. Suffix Prefix Maiden Last First Middle I. Suffix Prefix Maiden
No. of Plaintiffs 1 No. of Defendants 1
Plaintiff/Petitioner's Attor ney O ProSe
WETHERINGTON, MATTHEW
Last First Middle I.  Suffix
Bar # 339639
Check Primary Type (Check only ONE) If Tort is Case Type:
(Check no more than TWO)
O Contract/Account
[J Auto Accident
O Wills/Estate
L Premises Liability
O Rea Property
[0 Medical Malpractice
[0 Dispossessory/Distress
L Other Professional Negligence
0 Personal Property
. [1 Product Liability
O Equity
Other Specify IN RE BOOTING CLASS
] Habeas Corpus
ACTIONS
O
O

Post Judgment Garnishment, Attachment, or
Other Relief

1 Non-Domestic Contempt
O Tort (If tort, fill in right column)

[ Other General Civil Specify CLASS ACTION

Are Punitive Damages Pleaded? [ Yes [ No
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~E-FILED*
17EV003164

6/30/2017 4:50:50 PM
LeNora Ponzo, Clerk

Michael L. Werner

Matthew Q. Wetherington
Robert N. Friedman

THE WERNER LAW FIRM
2860 Piedmont Rd., NE
Atlanta, GA 30305

Kevin Patrick

KEVIN PATRICK LAW
2860 Piedmont Rd., NE
Atlanta, GA 30305

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON

Individually,

and on behalf of a class of similarly situated
persons, CIVIL ACTION FILE NUMBER

Plaintiff,

Civil Division

V.
KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Defendant.

N/ N N N N N N N N N N N

CLASS ACTION COMPLAINT

1. Defendant Kenny McElwaney d/b/a Maximum Booting Co. (“McElwaney”) has a
systematic process of disabling vehicles with boots and similar devices without first
complying with the City of Union City ordinances requiring certain signage at any
location where vehicle immobilization occurs. As a result, McElwaney has collected
thousands of dollars in booting fees in an unlawful manner. Plaintiff brings this action
to recover damages and other available remedies on behalf of himself and a class of

persons similarly situated.
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PARTIES

2. Plaintiff Jessy Polson is a citizen and resident of Florida. Plaintiff brings this
action in an individual capacity, and in the capacity of a class representative on behalf of
others similarly situated. By bringing this action, Plaintiff avails himself of the
jurisdiction of this Court.

3. Defendant McElwaney is an individual doing business as a sole proprietorship
under the name “Maximum Booting Co.” McElwaney may be served at 99 Bay Street,
Ste. J, Fairburn, GA 30213. Jurisdiction and venue are proper as to Defendant because
he is a resident of Fulton County.

STATEMENT OF FACTS

4. There is no provision in the Official Code of Georgia Annotated (“O.C.G.A.”)
which expressly authorizes vehicle immobilization on private property.

5. The City of Union City authorizes certain types of vehicle immobilization,
including booting, by licensed vehicle immobilization services.

6. Booting is a method of using a mechanical device that is designed or adopted to
be attached to a wheel, tire, or part of a parked motor vehicle so as to prohibit the motor

vehicle’s usual manner of movement or operation:

[2]
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7. Once licensed, a vehicle immobilization service may only boot vehicles under the
terms proscribed by City of Union City Code of Ordinances, Chapter 10, Article I, 8 10-
28.
8. One of the conditions precedent to legally booting a vehicle within the City of
Union City is to comply with certain signage requirements as detailed in Union City
Code of Ordinances, Chapter 10, Article I, 8 10-28. This ordinance is provided in full
here:
It shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle in any off-street parking facility, lot
or area located on private property within the city, regardless of whether a
charge for parking is assessed, unless the following conditions are met:
(1) Signs shall be located at each designated entrance to the parking
facility, lot or area where such a device is to be used indicating that
parking prohibitions are in effect. Signs shall be at a minimum of

eighteen (18) inches by twenty-four (24) inches and reflective in
nature.

[3]
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(2) The wording on such signs shall contain the following information:
a. A statement that any vehicle parked thereon which is not
authorized to be parked in such area may be subject to use of a
vehicle immobilization device.

b. The maximum fee for removal of the device, as provided in
subsection (c).

c. The name, address, and phone number of the person or entity
responsible for affixing the device.

d. A statement that cash, checks, credit cards, and debit cards are
accepted for payment.

e. A statement that no additional fee will be charged for use of cash,
checks, credit cards, or debit cards.

f. The name and address of the entity that hired the vehicle
immobilization service or company.

g. The phone number referenced in subsection (b)(2)c. above must be
operable and answered in person during the hours a vehicle
immobilization device is affixed to a vehicle within the city.

9. Defendant McElwaney is a licensed vehicle immobilization service operating
within the City of Union City.

10. Defendant McElwaney offers booting services to parking lots within the city of
Union City.

11.  Asdescribed more fully below, the signs erected at every parking lot wherein
McElwaney operates do not comply with Union City Code of Ordinances, Chapter 10,

Article I, § 10-28.

NAMED PLAINTIFF EXPERIENCES

12. On or about June 15, 2017, Plaintiff Polson parked in a private parking lot located
at 4735 Jonesboro Rd., which is within the territorial limits of the City of Union City.

13. Plaintiff Polson parked in a parking lot owned by Wal-Mart Stores, Inc.

[4]
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14. Defendant McElwaney was hired by the owner of the private property located at
4735 Jonesboro Rd., to install or attach vehicle immobilization devices or boots.

15. Defendant McElwaney placed a boot on Polson’s vehicle and refused to remove it
unless Polson paid a $500.00 fine.

16.  Plaintiff Polson paid Defendant McElwaney $500.00.

17.  Anexemplar of the signs erected at the parking lot located at 4735 Jonesboro Rd.

is depicted below:

18.  The signs do not comply with Union City Code of Ordinances, Chapter 10,

Article I, § 10-28, as the signs:

a. Do not contain a statement that cash, checks, credit cards, and debit cards

are accepted for payment.

[5]
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b. Do not contain a statement that no additional fee will be charged for use of
cash, checks, credit cards, or debit cards.
C. Do not contain the name and address of the entity that hired the vehicle
immobilization service or company.
19. Defendant McElwaney booted Plaintiff Polson’s vehicle without legal authority
and caused damages to Plaintiff Polson.

CLASS ACTION ALLEGATIONS

20.  Plaintiff brings this action as a class action pursuant to O.C.G.A. 8 9-11-23, on
behalf of themselves and the Following Class:
a. All persons who have been booted by Defendant McElwaney and paid
fines for removal of said device within the City of Union City from June
15, 2013, through present; and
b. All persons who have been booted by Defendant McElwaney at 4735
Jonesboro Rd., and have paid a fine for removal of said device (the Polson
subclass).
21. Excluded from the Classes are Defendant, as well as Defendant’s employees,
affiliates, officers, and directors, including any individuals who incurred property damage
as a result of Defendant’s Actions, and the Judge presiding over this case. Plaintiff
reserves the right to amend the definition of the Class if discovery and/or further
investigation reveal that the Class definitions should be expanded or otherwise modified.
22.  Numerosity / Luminosity / Impracticality of Joinder: The members of the
Classes are so numerous that joinder of all members would be impractical. Plaintiff

reasonably estimates that there are thousands of Class members. The members of the

[6]
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Classes are easily and readily identifiable from information and records in Defendant’s

possession, control, or custody.

23. Commonality and Predominance: There is a well-defined community of

interest and common questions of law and fact that predominate over any questions

affecting the individual members of the Classes. These common legal and factual

questions, which exist without regard to the individual circumstances of any Class

member, include, but are not limited to, the following:

a.

Whether Defendant failed to comply with the signage requirements of
Union City Code of Ordinances, Chapter 10, Article I, § 10-28 prior to
engaging in booting activities at locations throughout Union City;
Whether Defendant engaged in fraudulent business practices with respect
to booting vehicles without complying with Union City Code of
Ordinances, Chapter 10, Article I, 8 10-28;

Whether Defendant has been unjustly enriched;

Whether Defendant has engaged in criminal trespass;

Whether Defendant has engaged in false imprisonment;

Whether Defendant has engaged in fraud;

Whether Defendant converted Plaintiff’s and other Class Member’s
property for its own use;

Whether Defendant unlawfully disabled Plaintiff’s and other Class
Member’s property and refused to return the property;

Whether Plaintiff and the Classes are entitled to damages; and,

[7]
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J- Whether Plaintiff and the Classes are entitled to equitable relief or other
relief, and the nature of such relief.
24.  Typicality: The Plaintiff’s claims are typical of Classes in that Plaintiff and the
Classes all have been booted as a result of Defendant’s unlawful activities and sustained
damages as a direct proximate result of the same wrongful practices that the Defendant
has engaged in. Plaintiff’s claims arise from the same practices and course of conduct
that give rise to the members of the Classes’ claims. Plaintiff’s claims are based upon the
same legal theories as the members of the Classes’ claims.
25.  Adequacy: Plaintiff will fully and adequately protect the interests of the
members of the Classes and has retained class counsel who are experienced and qualified
in prosecuting class actions, including consumer class actions and other forms of
complex litigation. Neither the Plaintiff nor their counsel have interests which are
contrary to, or conflicting with, those interests of the Classes.
26.  Superiority: A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy because, inter alia: it is economically
impracticable for members of the Classes to prosecute individual actions; prosecution as
a class action will eliminate the possibility of repetitious and redundant litigation; and, a
class action will enable claims to be handled in an orderly, expeditious manner.
COUNT 1: UNJUST ENRICHMENT

27.  Atall times relevant to this Complaint, Defendant owed duties to Plaintiff and the
other Class Members to not interfere with Plaintiff’s and the other Class Member’s

legally protected interest in use of their vehicles.

[8]
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28. No contract exists between Defendant, Plaintiff, or any other Class Members
which authorize Defendant to boot their vehicle.
29.  No legal authority exists for Defendant to boot Plaintiff’s and other Class
Member’s vehicles without first complying with Union City Code of Ordinances, Chapter
10, Article 1, § 10-28.
30. Despite the lack of a contract or other legal authority, Defendant has booted
Plaintiff’s and other Class Member’s vehicles.
31. Plaintiff and the other Class Members have paid “unlocking” fees to Defendant
which were unlawfully obtained.
32.  Plaintiff and the other Class Members have conferred a benefit on Defendant,
which Defendant has retained and otherwise benefited from.
33. Defendant has been unjustly enriched by its unlawful booting of Plaintiff’s and
the Class Member’s vehicles.
34.  Plaintiff and other Class Members have incurred damages as a result of
Defendant’s criminal conduct.
35.  Defendant should be required to return the benefit bestowed upon it by Plaintiff
and the other Class Members.
36. Plaintiff and the other Class Members are also entitled to attorney’s fees and
expenses of litigation.

COUNT 2: CRIMINAL TRESPASS
37.  Atall times relevant to this Complaint, Defendant owed duties to Plaintiff and the
other Class Members to not interfere with the possession or use of Plaintiff’s and other

Class Member’s vehicles.

[9]
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38. In violation of O.C.G.A. 8§ 16-7-21, Defendant McElwaney knowingly and
maliciously interfered with the possession or use of Plaintiff’s and other Class Member’s
vehicles without consent.
39.  Without authority, Defendant McElwaney interfered with vehicles owned by
Plaintiff and the other Class Members for an unlawful purpose (to install a boot).
40. Plaintiff and other Class Members have incurred damages in an amount to be
determined by the enlightened conscience of a jury as a result of Defendant’s criminal
conduct.
COUNT 3: FALSE IMPRISONMENT

41.  Atall times relevant to this Complaint, Defendant owed duties to Plaintiff and the
other Class Members to not interfere with the free movement of Plaintiff and the other
Class Members.
42, In violation of O.C.G.A. 8 51-7-20, Defendant McElwaney knowingly and
unlawfully restrained the movements of Plaintiff and the other class members for varying
periods of time.
43.  Defendant acting without legal authority.
44.  Plaintiff and other Class Members have incurred damages in an amount to be
determined by the enlightened conscience of a jury as a result of Defendant’s criminal
conduct.

COUNT 4: FRAUDULENT CONCEALMENT
45.  Defendant McElwaney concealed from Plaintiff and all Class Members that
Defendant lacked legal authority to a) immobilize their vehicles with a boot and b) collect

a fee for removal of the boot.

[10]
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46. Defendant has a duty to disclose the facts to the Plaintiff and all Class Members,
but failed to do so.
47.  The facts that were not disclosed were and are material.
48. Defendant knew that Plaintiff and the other Class Members were ignorant of the
material facts and did not have an equal opportunity to discover the facts.
49. By failing to disclose the facts, Defendant intended to induce Plaintiff and the
other Class Members into paying a fee for removal of the boot.
50.  Plaintiff and the other Class Members reasonably relied on Defendant’s
nondisclosure.
51.  Plaintiff and the other Class Members were injured as a result.
COUNT 5: CONVERSION

52.  Plaintiff and the other Class Members had title (interest in) to their vehicles.
53. Defendant took possession of the property by attaching a vehicle immobilization
device.
54.  Plaintiff and other class members demanded possession of their property.
55. Defendant refused to surrender and/or return the property.
56.  Asaresult, Plaintiff and other Class Members have sustained damages.

COUNT 6: TROVER, REPLEVIN, AND DETINUE
57.  Plaintiff and other Class Members have title in the disputed property, or
alternatively Plaintiff and other Class Members had a right to immediate possession of
the property.

58.  Actual possession of the property rests with Defendant.

[11]
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59.  Plaintiff and other Class Members made a demand to Defendant for the return of
the property.
60.  Defendant refused to return the property.
61. As a result of Defendant’s actions, Plaintiff and other Class Members have
sustained damages.
62.  Plaintiff is entitled to elect (1) a verdict for the property itself, (2) the value of the
property at the time of conversion with interest, (3) the highest proven value of the
property from the date of the conversion.
COUNT 7: NEGLIGENCE PER SE

63.  Defendant violated Union City Code of Ordinances, Chapter 10, Article I, § 10-
28.
64.  Plaintiffs and other Class Members fall within the class of persons intended to be
protected by the statute.
65. Union City Code of Ordinances, Chapter 10, Article I, § 10-28 was intended to
guard against the unlawful booting of vehicles.
66.  Plaintiffs and the other Class Members suffered damages as a result of
Defendant’s negligence.

COUNT 8: MONEY HAD AND RECEIVED
67. Defendant has received money from Plaintiff and other Class Members that in
equity and good conscious Defendant should not be permitted to keep.
68.  Plaintiff and other Class Members have made a demand for repayment.

69. Defendant refused the demand.

[12]
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70. As a result of Defendant’s actions, Plaintiff and the other class members have
suffered damages.

COUNT 9: PUNITIVE DAMAGES
71. Defendant’s conduct was willful, wanton, and reckless and evidences an entire
want of care, which raised the presumption of a conscious indifference to the
consequences of its actions.
72. As a result of Defendant’s willful, wanton, and reckless conduct, Plaintiff and
other Class Members are entitled to an award of punitive damages under O.C.G.A. § 51-
12-5.1.

JURY DEMAND

73.  Plaintiff demands a trial by jury for all of their claims and determination of all
damages.

DAMAGES AND PRAYER FOR RELIEF

74.  Plaintiff prays for the following relief:

a. An order certifying this action as a class action, appointing Plaintiff as
class representative and appointing Plaintiff’s counsel as lead Class
counsel;

b. All compensatory damages on all applicable claims in an amount to be
proven at trial, and, as allowed by law, for such damages to be trebled or
multiplied upon proof of claims under laws allowing for trebling or
multiplying of compensatory damages based upon Defendant’s violations

of law;

[13]
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C. An order directing disgorgement and restitution of all improperly retained
monies by Defendant;

d. An order permanently enjoining Defendant from engaging in the unlawful
practices, as alleged herein;

e. For an injunction to prohibit Defendant from engaging in the
unconscionable commercial practices complained of herein, and for an
injunction requiring to give notice to persons to whom restitution is owing
of the means by which to file for restitution;

f. Punitive damages in an amount to be determined at trial;

g. Attorney fees for stubborn litigiousness pursuant to O.C.G.A. 8 13-6-11;
and,

h. All other and further relief, including equitable and injunctive relief, that

the Court deems appropriate and just under the circumstances.

[SIGNATURES APPEAR ON FOLLOWING PAGE.]

[14]



This 30™ day of June 2017.

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT

2860 Piedmont Rd., NE
Atlanta, GA 30305
404-566-8964

THE WERNER LAW FIRM

/s/ Matt Wetherington

MICHAEL L. WERNER

Georgia Bar No. 748321
MATTHEW Q. WETHERINGTON

Georgia Bar No. 339639
ROBERT N. FRIEDMAN

Georgia Bar No. 945494

KEVIN PATRICK LAW
/s/ Kevin Patrick

Kevin Patrick
Georgia Bar No. 225211
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JESSY POLSON, Individually,
and on behalf of a class of similarly
situated persons,
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99 Bay St., Ste. J
Fairburn, GA 30213
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually and on, )
behalf of a class of similarly situated )
persons, )
)

Plaintiff, ) Civil Action File No. 17EV003164
)
v )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)

JOINT STIPULATION OF EXTENSION OF TIME
TO RESPOND TO COMPLAINT

Pursuant to O.C.G.A. § 9-11-6, Jessy Polson (“Plaintiff”), and Kenny McElwaney d/b/a
Maximum Booting, Co. (“Defendant”), by and through their undersigned counsel, hereby agree
and stipulate as follows:

The time in which the Defendant may file its response to Plaintiff’s Complaint is

extended through and including September 22, 2017.

SO STIPULATED, this the day of August, 2017.
S GAMBRELL & RUSSELL, LLP THE WERNER LAW FIRM
S. Bell Matthew Q

Bar No. 048530 Georgia Bar No. 339639
Promenade II, Suite 3100 2860 Piedmont Road., N.E.
1230 Peachtree Street, NE Atlanta, Georgia 30305
Atlanta, Georgia 30309-3592 Telephone: 770-837-3428
Telephone: 404-815-3500 Facsimile: 855-873-2090
Facsimile: 404-815-3509

Email:
Attorney for the Plaintiff

Attorney for Defendant
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually and on, )
behalf of a class of similarly situated )
persons, )
)

Plaintiff, ) Civil Action File No. 17EV003164
)
v )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)

CERTIFICATE OF SERVICE
I hereby certify that I have on this date served the within and foregoing JOINT
STIPULATION OF EXTENSION OF TIME TO RESPOND TO COMPLAINT via Odyssey

eFileGA, which will electronically serve a file-stamped copy to the following:

Matthew Q. Wetherington Kevin Patrick

The Werner Law Firm Kevin Patrick Law

2860 Piedmont Road, N.E. 2860 Piedmont Road, N.E.
Atlanta, Georgia 30305 Suite 160

Atlanta, Georgia 30305

This day of August, 2017

S. Bell
for Defendant
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LeNora Ponzo, Clerk

Civil Division

IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually and on, )
behalf of a class of similarly situated )
persons, )
)

Plaintiff, ) Civil Action File No. 17EV003164
)
v )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)

JOINT STIPULATION OF EXTENSION OF TIME
TO RESPOND TO COMPLAINT

Pursuant to O.C.G.A. § 9-11-6, Jessy Polson (“Plaintiff”), and Kenny McElwaney d/b/a
Maximum Booting, Co. (“Defendant”), by and through their undersigned counsel, hereby agree

and stipulate as follows:

The time in which the Defendant may file its response to Plaintiff’s Complaint is

extended through and including October 6, 2017.

SO STIPULATED, this the ay of September, 2017
GAMBRELL & RUSSELL, LLP WERNER WETHERINGTON, P.C.
J, fge
S QW o

Bar No. 048530 Georgia Bar No. 339639 /?7"/)
Promenade II, Suite 3100 2860 Piedmont Road., N.E. f""""‘“
1230 Peachtree Street, NE Atlanta, Georgia 30305
Atlanta, Georgia 30309-3592 Telephone: 770-837-3428
Telephone: 404-815-3500 Facsimile: 855-873-2090
Facsimile: 404-815-3509

Email:
Attorney for the Plaintiff

Attorney for Defendant
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually and on, )
behalf of a class of similarly situated )
persons, )
)

Plaintiff, ) Civil Action File No. 17EV003164
)
v )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)

CERTIFICATE OF SERVICE

I hereby certify that I have on this date served the within and foregoing JOINT

STIPULATION OF EXTENSION OF TIME TO RESPOND TO COMPLAINT via Odyssey

eFileGA, which will electronically serve a file-stamped copy to the following:

Matthew Q. Wetherington
Werner Wetherington, P.C
2860 Piedmont Road, N.E.
Atlanta, Georgia 30305

This day of September, 2017.

Kevin Patrick

Kevin Patrick Law

2860 Piedmont Road, N.E.
Suite 160

Atlanta, Georgia 30305

ason S. Bell
Attorney for Defendant
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually and on, )
behalf of a class of similarly situated persons, )
)

Plaintiff, ) Civil Action File No. 17EV(003164
)
v )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)

JOINT STIPULATION OF EXTENSION OF TIME
TO RESPOND TO COMPLAINT

Pursuant to 0.C.G.A. § 9-11-6, Jessy Polson (“Plaintiff”), and Kenny McElwaney d/b/a
Maximum Booting, Co. (“Defendant”), by and through their undersigned counsel, hereby agree

and stipulate as follows:

The time in which the Defendant may file its response to Plaintiff’s Complaint is

extended through and including October 20, 2017.

SO STIPULATED, this the day of October, 2017.
GAMBRELL & RUSSELL, LLP WERNER WETHERINGTON, P.C.
S B%&C hew Q. W it
. Be tthew Q.
Bar No. 048530 Georgia Bar No. 33 39
I1, Suite 3100 Robert N. Friedman
1230 Peachtree Street, NE Georgia Bar No. 945494
Atlanta, Georgia 30309-3592 2860 Piedmont Road., N.E.
Telephone: 404-815-3500 Atlanta, Georgia 30305
Facsimile: 404-815-3509 Telephone: 770-837-3428
Email: ibell@sgrlaw.com Facsimile: 855-873-2090

Matt@wernerlaw.com
Attorney for Defendant

Attorneys for the Plaintiff
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
JESSY POLSON, Individually and on, )
behalf of a class of similarly situated persons, )
)
Plaintiff, ) Civil Action File No. 17EV003164
)
v )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant )
)
CERTIFICATE OF SERVICE

I hereby certify that I have on this date served the within and foregoing JOINT
STIPULATION OF EXTENSION OF TIME TO RESPOND TO COMPLAINT via Odyssey

eFileGA, which will electronically serve a file-stamped copy to the following:

Matthew Q. Wetherington Kevin Patrick

Robert N. Friedman Kevin Patrick Law
Werner Wetherington, P.C 2860 Piedmont Road, N.E.
2860 Piedmont Road, N.E. Suite 160

Atlanta, Georgia 30305 Atlanta, Georgia 30305

&
This 87 day of October, 2017

S. Bell
ttorney for Defendant
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JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

Plaintiff,

VS.

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

17EV003164
10/23/2017 10:19 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

)

)

%

) CIVIL ACTION
) FILE NO. 17EV003164
)

)

)

)

)

)

NOTICE OF LEAVE OF ABSENCE

COMES NOW Brynda Rodriguez Insley, Esq., and respectfully notifies all Judges, Clerks

of Court and Counsel of Record that she will be on Leave as follows pursuant to Georgia Uniform

Court Rule 16:

1.

2.

3.

Monday, October 30, 2017 through Friday, November 3, 2017 (Personal Leave);
Friday, November 17, 2017 and Monday, November 20, 2017 (Personal Leave);

Wednesday, November 22, 2017 through Friday, November 24, 2017 (Thanksgiving
Day Holiday and Personal Leave);

Monday, December 11, 2017 (Personal Leave);

Wednesday, December 20, 2017 through Wednesday, January 17, 2018 (Christmas and
New Year’s Eve Holiday and Personal Leave).

All affected parties shall have ten days from the date of this Notice to object to it. If no

objections are filed, the Leave shall be granted.
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This 23" day of October, 2017.
Respectfully submitted,
/s/ Brynda Rodriguez Insley

BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14"™ Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served a copy of the within and foregoing
NOTICE OF LEAVE OF ABSENCE upon all parties to this matter by Odyssey EFileGA and by
depositing a true copy of same in the United States Mail, in a properly addressed envelope with
adequate postage thereon to counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.

The Werner Law Firm

2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

Co-Counsel for Defendant
Kenny McElwaney d/b/a
Maximimum Booting Co.
Jason S. Bell, Esq.

Smith Gambrell & Russell, LLP
Promenade Il, Suite 3100

1230 Peachtree Street, NE
Atlanta, GA 30309-3592

This 23" day of October, 2017.

[s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14" Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
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10/25/2017 1:31 PM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

REQUEST FOR ORAL ARGUMENT ON BEHALF OF DEFENDANT KENNY
MCELWANEY D/B/A MAXIMUM BOOTING CO.

COME NOW, KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO., named as a
Defendant in the above-styled civil action, by and through their counsel of record, request oral
argument pursuant to Superior Court Rule 6.3 as to Defendant’s Motion to Dismiss Plaintiff’s
Complaint filed on October 20, 2017.

This 25™ day of October, 2017.

Respectfully submitted,

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435
KENNETH J. BENTLEY

Georgia Bar No. 715496

INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
kbentley@insleyrace.com
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[s/ Jason S. Bell

Jason S. Bell

Georgia Bar No. 048530

(Signed with Express Permission by
Brynda Rodriguez Insley, Esq.)

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

SMITH GAMBRELL & RUSSELL, LLP
Promenade 11, Suite 3100

1230 Peachtree Street, NE

Atlanta, GA 30309-3592

404-815-3500

jbell@sgrlaw.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served a copy of the within and foregoing
REQUEST FOR ORAL ARGUMENT ON BEHALF OF DEFENDANT KENNY
MCELWANEY D/B/A MAXIMUM BOOTING CO. upon all parties to this matter by Odyssey
EFileGA and by depositing a true copy of same in the United States Mail, in a properly
addressed envelope with adequate postage thereon to the counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esq.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esq.

The Werner Law Firm

2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esqg.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

This 25" day of October, 2017.

Respectfully submitted,

[s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435
KENNETH J. BENTLEY

Georgia Bar No. 715496
Attorneys for Defendant

Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
kbentley@insleyrace.com
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11/15/2017 5:39 PM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf
of a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
V. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Defendant.

FIRST AMENDED CLASS ACTION COMPLAINT

1. Defendant Kenny McElwaney d/b/a Maximum Booting Co. (“McElwaney”) has a
systematic process of disabling vehicles with boots and similar devices without first
complying with the City of Union City ordinances requiring certain signage at any
location where vehicle immobilization occurs. As a result, McElwaney has collected
thousands of dollars in booting fees in an unlawful manner. Plaintiff brings this action to
recover damages and other available remedies on behalf of himself and a class of persons
similarly situated.

PARTIES

2. Plaintiff Jessy Polson brings this action in his individual capacity, and in the
capacity of a class representative on behalf of others similarly situated. By bringing this
action, Plaintiff avails himself of the jurisdiction of this Court.

3. Defendant McElwaney is an individual doing business as a sole proprietorship
under the name “Maximum Booting Co.” McElwaney was lawfully served on July 25,
2017. Jurisdiction and venue are proper as to Defendant because he is a resident of

Fulton County.
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STATEMENT OF FACTS

4, There is no provision in the Official Code of Georgia Annotated (“O.C.G.A.”)
which expressly authorizes vehicle immobilization on private property.

5. The City of Union City authorizes certain types of vehicle immobilization,
including booting, by licensed vehicle immobilization services.

6. Booting is a method of using a mechanical device that is designed or adopted to
be attached to a wheel, tire, or part of a parked motor vehicle so as to prohibit the motor

vehicle’s usual manner of movement or operation:

7. Once licensed, a vehicle immobilization service operating in Union City may only
boot vehicles under the terms proscribed by City of Union City Code of Ordinances,
Chapter 10, Article I, § 10-28.

8. One of the conditions precedent to legally booting a vehicle within the City of

Union City is to comply with certain signage requirements as detailed in Union City

[2]
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Code of Ordinances, Chapter 10, Article I, § 10-28. This ordinance is provided in full

here:

9.

It shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle in any off-street parking facility, lot
or area located on private property within the city, regardless of whether a
charge for parking is assessed, unless the following conditions are met:

(1) Signs shall be located at each designated entrance to the parking
facility, lot or area where such a device is to be used indicating that
parking prohibitions are in effect. Signs shall be at a minimum of
eighteen (18) inches by twenty-four (24) inches and reflective in
nature.

(2) The wording on such signs shall contain the following information:
a. A statement that any vehicle parked thereon which is not
authorized to be parked in such area may be subject to use of a

vehicle immobilization device.

b. The maximum fee for removal of the device, as provided in
subsection (c).

c. The name, address, and phone number of the person or entity
responsible for affixing the device.

d. A statement that cash, checks, credit cards, and debit cards are
accepted for payment.

e. A statement that no additional fee will be charged for use of cash,
checks, credit cards, or debit cards.

f.  The name and address of the entity that hired the vehicle
immobilization service or company.

g. The phone number referenced in subsection (b)(2)c. above must be
operable and answered in person during the hours a vehicle
immobilization device is affixed to a vehicle within the city.

Defendant McElwaney is a licensed vehicle immobilization service operating

within the City of Union City.

10.

Defendant McElwaney offers booting services to parking lots within the city of

[3]
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Union City.

11.  Oninformation and belief, the signs erected at every parking lot wherein
McElwaney operates do not comply with Union City Code of Ordinances, Chapter 10,
Article 1, § 10-28.

NAMED PLAINTIFF’S EXPERIENCE

12.  On or about June 15, 2017, Plaintiff parked in a private parking lot located at
4735 Jonesboro Rd, Union City, GA 30291, which is within the territorial limits of the
City of Union City.

13.  Plaintiff parked in a parking lot owned by Wal-Mart Stores, Inc.

14. Defendant McElwaney was hired by the owner of the private property located at
4735 Jonesboro Rd., to install or attach vehicle immobilization devices or boots.

15. Defendant McElwaney placed a boot on Plaintiff’s vehicle and refused to remove
it unless Plaintiff paid a $500.00 fine.

16.  Plaintiff paid Defendant McElwaney $500.00.

17.  Anexemplar of the signs erected at the parking lot located at 4735 Jonesboro Rd.

is depicted below:

[4]
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18.  The signs do not comply with Union City Code of Ordinances, Chapter 10,
Article 1, § 10-28, as the signs:
a. Do not contain a statement that cash, checks, credit cards, and debit cards
are accepted for payment.
b. Do not contain a statement that no additional fee will be charged for use of
cash, checks, credit cards, or debit cards.
C. Do not contain the name and address of the entity that hired the vehicle
immobilization service or company.
19. Defendant McElwaney booted Plaintiff’s vehicle without legal authority and
caused damages to Plaintiff.

CLASS ACTION ALLEGATIONS

20.  Plaintiff brings this action as a class action pursuant to O.C.G.A. § 9-11-23, on

[5]
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behalf of himself and the following Classes:
a. All persons who have been booted by Defendant McElwaney and paid
fines for removal of said device within the City of Union City from June
15, 2012, through present; and
b. All persons who have been booted by Defendant McElwaney at 4735

Jonesboro Rd, Union City, GA 30291, and have paid a fine for removal of

said device from June 15, 2012, through present (the Polson subclass).
21. Excluded from the Classes are Defendant, as well as Defendant’s employees,
affiliates, officers, and directors, including any individuals who incurred property damage
as a result of Defendant’s actions, and the Judge presiding over this case. Plaintiff
reserves the right to amend the definition of the Classes if discovery and/or further
investigation reveal that the Class definitions should be expanded or otherwise modified.
22. Numerosity / Impracticality of Joinder: The members of the Classes are so
numerous that joinder of all members would be impractical. Plaintiff reasonably
estimates that there are thousands of Class members. The members of the Classes are
easily and readily identifiable from information and records in Defendant’s possession,
control, or custody.
23.  Commonality and Predominance: There is a well-defined community of
interest and common questions of law and fact that predominate over any questions
affecting the individual members of the Classes. These common legal and factual
guestions, which exist without regard to the individual circumstances of any Class
member, include, but are not limited to, the following:

a. Whether Defendant engaged in fraudulent business practices with respect

[6]
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to booting vehicles without legal authority throughout Union City;
b. Whether Defendant engaged in racketeering activity prohibited under

O.C.G.A. 8 16-14-1, et seq.

C. Whether Defendant engaged in civil theft \ conversion;
d. Whether Defendant engaged in false imprisonment;
e. Whether Defendant engaged in making false statements;

f. Whether Defendant unlawfully disabled Plaintiff and other Class
Member’s property and refused to return the property;
g. Whether Plaintiff and the Classes are entitled to damages; and,
h. Whether Plaintiff and the Classes are entitled to equitable relief or other
relief, and the nature of such relief.
24.  Typicality: Plaintiff’s claims are typical of the Classes in that Plaintiff and the
Classes have all been booted as a result of Defendant’s unlawful activities, and have all
sustained damages as a direct proximate result of the same wrongful practices. Plaintiff’s
claims arise from the same practices and course of conduct that give rise to the Classes’
claims. Plaintiff’s claims are based upon the same legal theories as the Classes’ claims.
25.  Adequacy: Plaintiff will fully and adequately protect the interests of the Classes
and has retained class counsel who are experienced and qualified in prosecuting class
actions, including consumer class actions and other forms of complex litigation. Neither
the Plaintiff nor their counsel have interests which are contrary to, or conflicting with,
those interests of the Classes.
26. Superiority: A class action is superior to all other available methods for the fair

and efficient adjudication of this controversy because, inter alia: it is economically

[7]
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impracticable for members of the Classes to prosecute individual actions; prosecution as

a class action will eliminate the possibility of repetitious and redundant litigation; and, a

class action will enable claims to be handled in an orderly, expeditious manner.

COUNT 1: FALSE IMPRISONMENT

27.  Atall times relevant to this Complaint, Defendant owed duties to Plaintiff and

other Class Members not to interfere with the free movement of Plaintiff and other Class

Members.

28. In violation of O.C.G.A. 8 51-7-20, Defendant knowingly and unlawfully

restrained the movements of Plaintiff and other Class Members for varying periods of

time.

29. Defendant was acting without legal authority when Defendant restrained the

movements of Plaintiff and other Class Members.

30.  Plaintiff and other Class Members have incurred damages in an amount to be

determined by the enlightened conscience of a jury as a result of Defendant’s conduct.
COUNT 2: CONVERSION/ CIVIL THEFT

31.  Plaintiff and other Class Members had an ownership interest in funds that were

paid to Defendant.

32. Defendant took possession of Plaintiff and other Class Members’ funds by

demanding that Plaintiff and other Class Members pay $500.00 to have a vehicle

immobilization device removed.

33.  Plaintiff and other Class Members demanded that the vehicle immobilization

device be removed free of charge.

34. Defendant refused to release Plaintiff and other Class Members’ vehicles without

[8]
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payment of $650.00.
35. Defendant had no lawful right to immobilize Plaintiff and the other Class
Members’ vehicles, or to demand payment to remove vehicle immobilization devices.
36.  Asaresult, by requiring Plaintiff and other Class Members to pay $500.00 to
have vehicle immobilization devices removed, Defendant has wrongfully converted
Plaintiff and other Class Members’ funds, and Plaintiff and other Class Members have
sustained damages in an amount to be determined by the enlightened conscience of a
jury.

COUNT 3: PREMISES LIABILITY /O.C.G.A. 8§51-3-2
37.  As occupiers of the properties at, or around, 4735 Jonesboro Rd., Union City, GA
30291, Defendant owes a duty under O.C.G.A. 8 51-3-2 not to willfully or reckless cause
injury to invitees, licensees, and trespassers on the property.
38. It is considered willful or wanton not to exercise ordinary care to protect
anticipated trespassers from dangerous activities or hidden perils on the premises.
39.  The duties imposed by O.C.G.A. 8 51-3-2 prohibit Defendant from setting up a
“mantrap” to cause harm to any invitees, licensees, and trespassers on the property.
40. By illegally immobilizing vehicles at, or around, 4735 Jonesboro Rd., Defendant
setup such a “mantrap,” and subjected invitees, licensees, and trespassers of the property
to a known harm and dangerous activity.
41. Specifically, by illegally immobilizing vehicles, Defendant willfully or recklessly
subjected invitees, licensees, and trespassers of the property to false imprisonment,
conversion, civil theft, and extortion in violation of the duties imposed on occupiers of

property under O.C.G.A. § 51-3-2.

[9]
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42.  Asaresult of Defendant’s breach, Plaintiff and other Class Members have
suffered damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 4: NEGLIGENCE PER SE

43.  Defendant violated Union City Code of Ordinances, Chapter 10, Article I, § 10-28

by unlawfully booting Plaintiff and other Class Members’ vehicles within Union City

without proper signage.

44.  Plaintiff and other Class Members fall within the class of persons intended to be

protected by Union City Code of Ordinances, Chapter 10, Article I, § 10-28.

45.  Union City Code of Ordinances, Chapter 10, Article I, § 10-28 is intended to

guard against the unlawful activities of Defendant.

46.  Due to Defendant’s negligence, Plaintiff and the other Class Members have

suffered harm Union City Code of Ordinances, Chapter 10, Article I, 8 10-28 was

intended to prevent.

47.  Due to Defendant’s negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 5: MONEY HAD AND RECEIVED

48.  Because Defendant collected $500.00 from Plaintiff and other Class Members to

release vehicles unlawfully booted by Defendant, Defendant has received money from

Plaintiff and other Class Members that in equity and good conscious Defendant should

not be permitted to keep.

49. As a result of Defendant’s actions, Plaintiff and the other class members have

suffered damages in an amount to be determined by the enlightened conscience of a jury.

[10]
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COUNT 6: VIOLATION OF GEORGIA RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (“RICO”)

50. Defendant, as part of its parking company business, engages in an enterprise of

unlawfully immobilizing vehicles for profit.

51.  Defendant’s conduct subjects it to liability under Georgia’s Racketeer Influenced

and Corrupt Organization Act (“RICO”), O.C.G.A. § 16-14-1 et seq., as more fully set

out below.

52. Specifically, Defendant, in furtherance of its unlawful vehicle immobilization

enterprise, has engaged in a pattern of racketeering activity, including, but not limited to

the following:
a. By forcing Plaintiff and other Class Members to pay to have an unlawfully
placed vehicle immobilization device removed, Defendant has engaged in Theft
(O.C.G.A. 8 16-8-1), Theft by Taking (O.C.G.A. 8 16-8-2), Theft by Deception
(O.C.G.A. 8 16-8-3), Theft by Conversion (O.C.G.A. § 16-8-4), and Theft by
Extortion (O.C.G.A. § 16-8-16);
b. By alleging through signage, notices, and other documents provided to
Plaintiff and other Class Members, that Defendant was lawfully permitted to
immobilize Plaintiff and other Class Members’ vehicles, and lawfully permitted
to charge fees for the removal of vehicle immobilization devices, Defendant has
engaged in the use of false statements in violation of O.C.G.A. § 16-10-20; and
C. By unlawfully attaching vehicle immobilization devices to Plaintiff and
other Class Members’ vehicles, Defendant knowingly and unlawfully restrained
the movements of Plaintiff and other Class Members for varying periods of time

in violation of O.C.G.A. § 16-5-41.
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53. Defendant has also engaged in racketeering activity by extorting money from
Plaintiff and other Class Members under the threat of refusing to remove an unlawfully
placed vehicle immobilization device.

54, Defendant’s above described racketeering activity is all done in furtherance of
Defendant’s enterprise of profiting off unlawfully immobilizing vehicles.

55.  Defendant’s above described racketeering activity all have the same or similar
methods of commission in that they all involve the unlawful use of vehicle
immobilization devices, and false or misleading signage and documentation, to force
Plaintiff and other Class Members to pay to have unlawfully placed vehicle
immobilization devices removed.

56.  Defendant’s racketeering activity have the same or similar objective, namely,
profiting off the unlawful use of vehicle immobilization devices.

57.  Defendant’s racketeering activity have the same or similar victims, namely,
Plaintiff and other Class Members who have been forced to pay Defendant to remove a
vehicle immobilization device unlawfully placed on Plaintiff and other Class Members’
vehicles by Defendant.

58.  Defendant’s racketeering activity are otherwise related by distinguishing
characteristics including, but not limited to, the involvement and collusion of Defendant
and its workers, executives, and officers.

59.  Defendant’s racketeering activity is part of a long-term enterprise that has existed,
and continues to, exist for over five (5) years, and will continue to exist unless halted by
judicial intervention.

60.  Asaresult of Defendant’s racketeering activity, Plaintiff and other Class

[12]
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Members have suffered damages in an amount to be determined by the enlightened
conscience of a jury.
COUNT 7: ATTORNEY’S FEES

61. Defendant has acted in bad faith, have been stubbornly litigious, and has caused
Plaintiff and other Class Members unnecessary trouble and expense.
62.  Accordingly, Plaintiff and other Class Members are entitled to recover their
expenses of litigation, including their reasonable attorney’s fees, pursuant to O.C.G.A. §
13-6-11.

COUNT 8: PUNITIVE DAMAGES
63. Defendant’s conduct was willful, wanton, and reckless and evidences an entire
want of care, which raised the presumption of a conscious indifference to the
consequences of its actions.
64. As a result of Defendant’s willful, wanton, and reckless conduct, Plaintiff and
other Class Members are entitled to an award of punitive damages under O.C.G.A. § 51-
12-5.1.

JURY DEMAND

65.  Plaintiff demands a trial by jury for all of his claims and for a determination of all
damages.

DAMAGES AND PRAYER FOR RELIEF

66. Plaintiff prays for the following relief:
a. An order certifying this action as a class action, appointing Plaintiff as
class representative and appointing Plaintiff’s counsel as lead Class

counsel:
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b. All compensatory damages on all applicable claims in an amount to be
proven at trial, and, as allowed by law, for such damages to be trebled or
multiplied upon proof of claims under laws allowing for trebling or
multiplying of compensatory damages based upon Defendant’s violations
of law;

C. An order directing disgorgement and restitution of all improperly retained
monies by Defendant;

d. An order permanently enjoining Defendant from engaging in the unlawful
practices, as alleged herein;

e. For an injunction to prohibit Defendant from engaging in the
unconscionable commercial practices complained of herein, and for an
injunction requiring Defendant to give notice to persons to whom
restitution is owing, and to identify the means by which to file for
restitution;

f. Punitive damages in an amount to be determined at trial;

g. Attorney fees for stubborn litigiousness pursuant to O.C.G.A. § 13-6-11;
and,

h. All other and further relief, including equitable and injunctive relief, that

the Court deems appropriate and just under the circumstances.

{SIGNATURE ON THE FOLLOWING PAGE}

[14]



This 15" day of November 2017.

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT

robert@wernerlaw.com
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/s/ Matt Wetherington
MICHAEL L. WERNER
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Georgia Bar No. 339639
ROBERT N. FRIEDMAN
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused a true and correct copy of the foregoing
AMENDED CLASS ACTION COMPLAINT to be served upon all parties in this case by United

States Malil, proper postage prepaid, addressed as follows:

Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta. GA 30309

This 15" day of November, 2017.

WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER

Georgia Bar No. 748321
MATTHEW Q. WETHERINGTON

Georgia Bar No. 339639
ROBERT N. FRIEDMAN

Georgia Bar No. 945494

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT
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~E-FILED*
17EV003164
11/15/2017 5:45 PM

LeNora Ponzo, Clerk

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON )

Individually, )

and on behalf of a class of similarly situated )

persons, ) CIVIL ACTION FILE NUMBER
)

Plaintiff, ) 17EV003164

)

v )
)
)
)
)

Defendant.

PLAINTIFF’S REQUEST FOR JUDICIAL NOTICE OF CITY ORDINANCE

Civil Division

COMES NOW Plaintiff Jessy Polson, Individually, and on behalf of a class of similarly

situated persons and, pursuant to O.C.G.A. § 24-2-221, herein files his Request for Judicial

Notice of City Ordinance, respectfully showing the Court as follows:

1.
O.C.G.A. § 24-2-221 provides:

When certified by a public officer, clerk, or keeper of county or municipal records
in this state in a manner as specified for county records in Code Section 24-9-920
or in a manner as specified for municipal records in paragraph (1) or (2) of Code
Section 24-9-902 and in the absence of contrary evidence, judicial notice may be
taken of a certified copy of any ordinance or resolution included within a
general codification required by paragraph (1) of subsection (b) of Code Section
36-80-19 as representing an ordinance or resolution duly approved by the
governing authority and currently in force as presented. Any such certified
copy shall be self-authenticating and shall be admissible as prima-facie proof of
any such ordinance or resolution before any court or administrative body.

0O.C.G.A. § 24-2-221 (emphasis added).

2.

Attached hereto as Exhibit A is a certified copy of Union City Code of Ordinances,

Chapter 10, Article I, § 10-28, titled “Use of vehicle immobilization devices.”



The attached certified copy of Union City Code of Ordinances, Chapter 10, Article I, §
10-28 satisfies all requirements of O.C.G.A. § 24-2-221.
4.
Accordingly, Plaintiff respectfully requests that the Court take judicial notice of the
attached certified copy of Union City Code of Ordinances, Chapter 10, Article I, § 10-28 as

representing an ordinance duly approved by the City of Union City.

This 15" day of November, 2017.
WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER

Georgia Bar No. 748321
MATTHEW Q. WETHERINGTON

Georgia Bar No. 339639
ROBERT N. FRIEDMAN

Georgia Bar No. 945494

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT



CERTIFICATE OF SERVICE

[ hereby certify that I have this day caused a true and correct copy of the foregoing
PLAINTIFF’S REQUEST FOR JUDICIAL NOTICE OF CITY ORDINANCE to be served upon

all parties in this case by United States Mail, proper postage prepaid, addressed as follows:

Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta. GA 30309

This 15" day of November, 2017.
WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER

Georgia Bar No. 748321
MATTHEW Q. WETHERINGTON

Georgia Bar No. 339639
ROBERT N. FRIEDMAN

Georgia Bar No. 945494




State Court of Fulton County

1Q_ v _ _ ; **E-FILED**

Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 128 of 439 17EV003164
11/15/2017 5:45 PM

LeNora Ponzo, Clerk

Civil Division



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 129 of 439



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 130 of 439



State Court of Fulton County

Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 131 of 439

~E-FILED*
17EV003164

11/15/2017 6:00 PM
LeNora Ponzo, Clerk

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf of
a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
V. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Defendant.

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS

COME NOW Plaintiff Jessy Polson, Individually, and on behalf of a class of similarly
situated persons, and files Plaintiff’s Opposition to Defendant Kenny McElwaney d/b/a
Maximum Booting Co.’s Motion to Dismiss, respectfully showing the Court as follows:

INTRODUCTION

In this action, Plaintiff has filed a Class Action Complaint against Defendant Kenny
McElwaney d/b/a Maximum Booting Co. to recover damages caused by Defendant’s systematic
practice of unlawfully immobilizing vehicles within the City of Union City. (P1.’s Amended
Comp., 111 1-11). Nothing in the Official Code of Georgia (“O.C.G.A.”) authorizes vehicle
immobilization, otherwise known as “booting.” (P1.’s Amended Comp.,{ 4). The only legal
authorization for vehicle immobilization within the City of Union City is provided by municipal
ordinance (City of Union City Code of Ordinances, Chapter 10, Article I, § 10-28) . (P1.’s

Amended Comp., 11 4-7). Union City’s vehicle immobilization ordinance provides that, if

L A true and accurate copy of Union City’s vehicle immobilization ordinance is attached to Plaintiff’s Request for
Judicial Notice of City Ordinance, filed contemporaneously with Plaintiff’s Opposition to Defendant’s Motion to
Dismiss.

Civil Division
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specific signage conditions are not met, “[i]t shall be unlawful for any person or entity to affix a
vehicle immobilization device to any vehicle....” (Union City Code of Ordinances, Chapter 10,
Article I, § 10-28; P1.’s Amended Comp., 1 8).

Plaintiff alleges that at the location where Defendant booted his truck, and at all other
locations in Union City where Defendant boots vehicles, Defendant’s signs fail to comply with
the conditions imposed by Union City Code of Ordinances, Chapter 10, Article I, § 10-28. (P1.’s
Amended Comp., 11 11-19). Plaintiff further alleges that because Defendant failed to comply
with the signage conditions of the ordinance, Defendant had no legal authority to exercise
dominion and control over his property, or to demand and collect payment for the removal of any
vehicle immobilization device. (P1.’s Amended Comp., {1 18-19). As Defendant booted
Plaintiff’s truck without legal authority, and as Plaintiff was forced to pay Defendant to remove
the vehicle immobilization device, Plaintiff suffered damages as a direct and proximate result of
Defendant’s unlawful conduct. (P1.’s Amended Comp., 11 27-64).

On October 20, 2017, Defendant filed a Motion to Dismiss, alleging that “Plaintiff’s
Complaint is hopeless flawed,” because “the Ordinance simply does not allow for a private right
of action,” and because “Plaintiff has no standing to bring this case....” (Defendant’s Brief in
Support of Motion to Dismiss, pp. 1-2). Defendant also contends that he has not violated the
Union City booting ordinance because the Union City Chief of Police “has approved of
Defendant’s signage as being in compliance with the Ordinance.” (Defendant’s Brief in Support
of Motion to Dismiss, p. 2). Defendant’s motion is without merit as Plaintiff is not seeking any
relief under the ordinance itself. Plaintiff’s Amended Complaint instead seeks relief for
Defendant’s unlawful immobilization of Plaintiff’s truck under well recognized theories of false

imprisonment, conversion, money had and received, negligence, and violation of Georgia’s
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Racketeer Influenced and Corrupt Organization Act, O.C.G.A. 8 16-14-1 et seq. (“RICO”).
(P1.’s Amended Comp., 11 27-64).

Defendant’s remaining arguments regarding standing and compliance with the ordinance
are also unfounded because Plaintiff suffered damages as a direct result of Defendant’s unlawful
conduct and because the Union City Police Department has never made any determination that
Defendant’s signs satisfy the conditions set forth in the Union City booting ordinance. (See
Second Affidavit of Union City Police Chief Cassandra A. Jones, attached hereto as Exhibit A).?
Moreover, Defendant’s allegation that his signs comply with the ordinance is disproved by
Plaintiff’s own sworn testimony. (See Affidavit of Kenny McElwaney, Exhibit A to Defendant’s
Motion to Dismiss). One only has to compare the language on the sign depicted in Defendant’s
Affidavit with the conditions listed in the ordinance to see that Defendant’s signs are missing
required language. (Compare Ex. A to McElwaney Aff. with Union City Code of Ordinances,
Chapter 10, Article I, § 10-28.)

LEGAL STANDARDS

When evaluating a motion to dismiss, “the trial court must accept as true all well-pled
material allegations in the complaint and must resolve any doubts in favor of the plaintiff.”
Ramsey v. New Times Moving, Inc., 332 Ga. App. 555, 557, 774 S.E.2d 134, 136 (2015); Wright
v. Waterberg Big Game Hunting Lodge Otjahewita (PTY), Ltd., 330 Ga. App. 508, 509, 767
S.E.2d 513, 515 (2014). A motion to dismiss must be denied “[i]f, within the framework of the
complaint, evidence may be introduced which will sustain a grant of the relief sought by the

claimant.” Ramsey, 332 Ga. App. at 557; Sherman v. Fulton Cty. Bd. of Assessors, 288 Ga. 88,

2 Police Chief Jones’ recent testimony makes it apparent that Defendant’s counsel has submitted a materially false
and misleading Affidavit of Police Chief Jones in bad faith. The full implications of Defendant’s counsel’s
misconduct are addressed in Plaintiff’s Motion to Strike and for Sanctions, filed contemporaneously with Plaintiff’s
Opposition to Defendant’s Motion to Dismiss.

[3]
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89-90, 701 S.E.2d 472, 474 (2010). Stated differently, “[a] motion to dismiss for failure to state
a claim should not be granted unless it appears to a certainty that the plaintiff would be entitled
to no relief under any state of facts which could be proved in support of his claim.” Austin v.
Clark, 294 Ga. 773, 77475, 755 S.E.2d 796, 798-99 (2014); Bourn v. Herring, 225 Ga. 67, 70,
166 S.E.2d 89, 93 (1969). In addition, under O.C.G.A. § 9-11-12(b), “[i]f, on a motion to
dismiss ... matters outside the pleading are presented to and not excluded by the court, the
motion shall be treated as one for summary judgment and disposed of as provided in Code
Section 9-11-56.” Garner v. U.S. Bank Nat. Ass’n, 329 Ga. App. 86, 86-87, 763 S.E.2d 748, 749
(2014); Fitzpatrick v. Harrison, 300 Ga. App. 672, 672, 686 S.E.2d 322, 323 (2009).

Here, because Plaintiff’s Class Action Complaint has sufficiently pled facts that support
all of Plaintiff’s claims, and because Plaintiff is not seeking any relief under Union City’s vehicle
immobilization ordinance, Defendant’s Motion to Dismiss must be denied. With respect to
Defendant’s standing and signage arguments, these allegations rely entirely on information not
contained in the pleadings, and therefore must be treated as a motion for summary judgment.
0.C.G.A. §9-11-12(b); Garner, 329 Ga. App. at 86-87; Fitzpatrick, 300 Ga. App. at 672.
Should the Court decide to rule on Defendant’s standing and signage claims, Plaintiff must be
“given reasonable opportunity to present all material made pertinent to such a motion by Code
Section 9-11-56.” Id. This includes opposing Affidavits. O.C.G.A. 8 9-11-56(e).

As Plaintiff has presented sworn testimony establishing that he is the owner of the truck
that was booted, and that he has incurred damages as a direct and proximate result of
Defendant’s conduct, Plaintiff obviously has standing to pursue his claims against Defendant.
(See Affidavit of Jessy Polson, attached hereto as Exhibit B). Further, considering that Chief

Jones has completely disavowed the testimony previously given in support of Defendant’s
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motion, there is no evidence that Defendant’s signs are in compliance with the Union City
booting ordinance. (Second Jones Aff., 1 9-11). Defendant’s own sworn testimony shows that
his signs do not comply with the ordinance. (Ex. A to McElwaney Aff.).

ARGUMENT AND CITATION OF AUTHORITY

A NONE OF PLAINTIFF’S CLAIMS REQUIRE A PRIVATE REMEDY UNDER
THE UNION CITY BOOTING ORDINANCE

For four independent reasons, the lack of any explicit “private remedy” in Union City’s
vehicle immobilization ordinance is not a bar to Plaintiff’s lawsuit. First, because strict
compliance with Union City’s vehicle immobilization ordinance is a condition precedent for
lawful immobilization of vehicles in Union City, any non-compliant booting is tortious. Second,
as Plaintiff is part of the class intended to be protected by Union City’s vehicle immobilization
ordinance, and as Defendant’s actions have caused Plaintiff harm the ordinance was intended to
prevent, Plaintiff may pursue claims for Defendant’s negligent violation of the ordinance. Third,
0.C.G.A. 51-3-2 permits Plaintiff to pursue a premises liability claim against Defendant for
recklessly and willfully causing Plaintiff harm. Fourth, Georgia’s RICO statute (O.C.G.A. § 16-
14-1 et seq.) provides Plaintiff a private remedy for Defendant’s unlawful conduct.

1. Plaintiff’s Intentional Tort Claims were Sufficiently Pled as Any Non-
Compliant Vehicle Immobilization is Tortious

Defendant’s motion erroneously contends, because Union City’s vehicle immobilization
ordinance does contain a private right of action, Plaintiff’s “Complaint, therefore, fails to state a
claim upon which relief may be granted.” (Defendant’s motion, pp. 6-9). As explained below,
the very act of vehicle immobilization for profit is an exercise of dominion and control over an
individual’s property that, absent legal authority, is unlawful and tortious. Because vehicle

immobilization is not authorized under the O.C.G.A., the only legal way to immobilize a vehicle
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in Union City is by complying with the all of the conditions set forth in Union City Code of
Ordinances, Chapter 10, Article I, 8 10-28. In this way, the ordinance, if properly followed, is an
affirmative defense to the variety of underlying torts that would otherwise be committed by
immobilizing vehicles for profit.

The ordinance itself expressly states that any non-compliant vehicle immobilization is
unlawful. 1d. at § 10-28(b) (“It shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle ... unless the following conditions are met....”) (emphasis
added). Because vehicle immobilization for profit is by itself tortious, Plaintiff does not need a
private remedy to seek relief for Defendant’s actions. Plaintiff’s lawsuit references the ordinance
primarily to show that Defendant has failed to comply with the signage conditions, and thus,
cannot rely on the ordinance for legal authority.

Although Plaintiff’s counsel is aware of no reported cases that specifically address
vehicle immobilization, the legal framework created by Union City’s ordinance is common
under Georgia law. When a statute grants individuals the right to exercise dominion and control
in degradation of the common law, the violation of such a statute gives rise to any underlying
torts that would otherwise be committed. The prime example of this framework can be seen in
dispossessory proceedings under O.C.G.A. § 44-7-50 et seq. Just as compliance with the
ordinance is the only legal method for immobilizing vehicles in Union City, “[t]he exclusive
method whereby a landlord may evict a tenant is through a properly instituted dispossessory
action filed pursuant to O.C.G.A. § 44-7-50 et seq.” Metro Atlanta Task Force for the Homeless,
Inc. v. Premium Funding Sols., LLC, 321 Ga. App. 100, 101, 741 S.E.2d 225, 227 (2013);
Roberts v. Roberts, 205 Ga. App. 371, 372, 422 S.E.2d 253, 254 (1992). Despite there being no

private remedy in O.C.G.A. 8 44-7-50, it is well-established that, if a landlord evicts a tenant,
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“without following the dispossessory procedures,” the landlord can be held liable for the
underlying torts of “wrongful eviction and trespass.” Kahn v. Britt, 330 Ga. App. 377, 392, 765
S.E.2d 446, 460 (2014); Swift Loan & Fin. Co. v. Duncan, 195 Ga. App. 556, 557, 394 S.E.2d
356, 358 (1990) (“A landlord can be subject to an action for trespass because his remedy for
taking repossession of the premises is codified at O.C.G.A. § 44-7-50.”).

Georgia’s other self-help laws provide many more examples. For instance, any detention
of a suspected shoplifter that fails to comply with the procedures outlined in O.C.G.A. § 51-7-60
gives rise to a claim for false imprisonment. Hampton v. Norred & Assocs., Inc., 216 Ga. App.
367, 369, 454 S.E.2d 222, 224 (1995) (“The statute makes no reference to the detention of
people for reasons other than suspected shoplifting ... the trial court erred in granting summary
judgment to Norred on the false imprisonment claim.”); Brown v. Super Disc. Markets, Inc., 223
Ga. App. 174, 174-75, 477 S.E.2d 839, 840-41 (1996) (“Cub and Smith moved for summary
judgment asserting that their actions were protected by statutory privilege under O.C.G.A. 8 51-
7-60 ... [A] jury must determine the reasonableness of Smith’s actions on the false imprisonment
and false arrest counts.”). Similarly, the retention or sale of an abandoned vehicle without
complying with the provisions of O.C.G.A. § 40-11-1, et seq. gives rise to a claim for
conversion. Horner v. Robinson, 299 Ga. App. 327, 329-30, 682 S.E.2d 578, 580 (2009)
(“Absent strict compliance with the notice provisions, TopCat did not create a valid lien on the
vehicle upon which to foreclose ... consequently, Horner cannot seek refuge in the statute as a
defense to Robinson’s conversion action.”); Hardin v. City Wide Wrecker Serv., Inc., 232 Ga.
App. 617, 619, 502 S.E.2d 548, 550 (1998) (“Because it exercised dominion and control over
Hardin’s car without authority, City Wide is liable for conversion in spite of the fact that it acted

in good faith.”).

[7]



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 138 of 439

In the instant case, Plaintiff alleges that because Defendant failed to comply with the
signage conditions imposed by Union City’s vehicle immobilization ordinance, Defendant’s
exercise of dominion and control over Plaintiff’s truck was without legal authority. (PI’s
Amended Comp., 11 12-19). Such an unlawful exercise of dominion and control over an
individual’s property gives rise to claims for false imprisonment and conversion. Wallace v.
Stringer, 250 Ga. App. 850, 854, 553 S.E.2d 166, 169-70 (2001) (“The exercise of dominion
over the property serves also to exercise dominion over the person owning such property.”);
Burrow v. K-Mart Corp., 166 Ga. App. 284, 288-89, 304 S.E.2d 460, 46465 (1983); Qenkor
Const., Inc. v. Everett, 333 Ga. App. 510, 519, 773 S.E.2d 821, 828-29 (2015) (“[B]oth cash and
checks may be the subject of a conversion claim and conversion is defined as an unauthorized
assumption and exercise of the right of ownership over personal property belonging to another
... or an unauthorized appropriation.”).

As the only legal method for immobilizing vehicles in Union City is strict compliance
with the ordinance, by alleging that: 1) Defendant booted his truck without complying with the
ordinance; and 2) Defendant refused to release his truck without payment, Plaintiff has pled valid
claims against Defendant for false imprisonment and conversion. Wallace, 250 Ga. App. at 854;
Burrow., 166 Ga. App. at 288-89; Qenkor Const., Inc., 333 Ga. App. at 519; (P1.’s Amended
Comp., 11 27-36). Additionally, since Plaintiff has alleged that Defendant demanded and
collected payment without legal justification, Plaintiff has also pled a valid claim for money had
and received. Haugabook v. Crisler, 297 Ga. App. 428, 431, 677 S.E.2d 355, 358 (2009) (“An
action for money had and received ... is maintainable in all cases where one has received money
under such circumstances that in equity and good conscience he ought not to retain it....””); (P1.’s

Amended Comp., 11 48-49).
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Plaintiff’s tort claims are no different from the common law claims asserted in all of the
above-referenced self-help cases. See Kahn, 330 Ga. App. at 392; Swift Loan & Fin. Co., 195
Ga. App. at 557; Hampton, 216 Ga. App. at 369; Brown, 223 Ga. App. at 174-75; Horner, 299
Ga. App. at 329-30; Hardin, 232 Ga. App. at 619. The lack of an express private remedy did not
prevent any of the plaintiffs in the above-referenced cases from proceeding on their underlying
tort claims. There is no reason to treat Plaintiff’s claims in the present case any differently.
Accordingly, because Plaintiff has alleged facts that would entitled him to relief under
established Georgia tort law, and because Plaintiff’s tort claims do not require a private remedy,
Defendant’s Motion to Dismiss should be denied.

2. Plaintiff’s Negligence Claims were Sufficiently Pled as the Ordinance
was Intended to Prevent Non-Compliant Booting

As with Plaintiff’s intentional tort claims, Plaintiff’s negligence claims do not require an
express private remedy. As stated by the Georgia Court of Appeals, a plaintiff may pursue a
claim for negligent violation of a “statute or ordinance” if: 1) “the injured person falls within the
class of persons it was intended to protect”; and 2) “the harm complained of was the harm it was
intended to guard against.” Brown v. Belinfante, 252 Ga. App. 856, 861, 557 S.E.2d 399, 403
(2001); Womack v. Oasis Goodtime Emporium I, Inc., 307 Ga. App. 323, 329, 705 S.E.2d 199,
203 (2010). Claims for negligent violation of a statute or an ordinance do not require an express
private remedy. Id.; see also McLain v. Mariner Health Care, Inc., 279 Ga. App. 410, 413, 631
S.E.2d 435, 438 (2006) (“[T]he complaint’s allegations of violations of the same statutes and
regulations would be competent evidence of Mariner’s breach of duty under a traditional
negligence action.”).

Georgia Courts have repeatedly held that even if an ordinance does not contain a private

right of action, the violation of a county or municipal ordinance can support a negligence claim.
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See Womack, 307 Ga. App. at 330 (“Womack falls within the class of persons the law was
intended to protect from exploitation and harm, and the club’s county Code violations are
capable of having a causal connection to Womack’s injuries and damage. This is sufficient to
constitute negligence per se.”) (internal cits. omitted); Holbrook v. Exec. Conference Ctr., Inc.,
219 Ga. App. 104, 107, 464 S.E.2d 398, 401 (1995) (“Executive’s undisputed noncompliance
with the Fulton County ordinance ... constituted negligence per se as relied on by the
plaintiffs.”) (internal cits. omitted); Total Equity Mgmt. Corp. v. Demps, 191 Ga. App. 21, 23—
24,381 S.E.2d 51, 55 (1989) (“Violation of an ordinance governing installation of gas lines and
cutoff valves constitutes negligence per se.”); Montgomery Ward & Co. v. Cooper, 177 Ga. App.
540, 542, 339 S.E.2d 755, 757 (1986) (“[T]here is a question of fact whether appellant’s
violation of the Columbus ordinance is negligence per se as to appellee.”).

Here, Union City’s vehicle immobilization ordinance requires that, among other things,
all persons performing vehicle immobilization must post signage that includes: 1) a statement
that cash, checks, credit cards, and debit cards are accepted for payment; 2) a statement that no
additional fee will be charged for use of cash, checks, credit cards, or debit cards; and 3) the
name and address of the entity that hired the vehicle immobilization service or company. (PL.’s
Amended Comp.  8; Union City Code of Ordinances, Chapter 10, Article I, § 10-28(b)(2)).
This information is necessary to know what form of payment is accepted, and to contact the
entity responsible for hiring the booting company if a person believes their vehicle was illegally
booted.

Plaintiff is an individual whose truck was immobilized by Defendant while he was
parked in Union City. (P1.’s Amended Comp., 1 12-19). As such, Plaintiff is part of the class

of persons the ordinance was intended to protect by mandating signage that includes the accepted
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methods for payment, and the name of the entity that hired the booting company. Because
Defendant’s signs failed to provide this information, Plaintiff could not determine what form of
payment would be accepted, or contact the entity that hired Defendant to seek redress.
Consequently, Plaintiff suffered harm the signage conditions of the ordinance were intended to
guard against. (PL.’s Amended Comp., 11 43-47).

To the extent Defendant alleges Plaintiff’s damages were not caused by Defendant’s
violation of the ordinance, Plaintiff is not required to provide causation evidence at this time.
Estate of Nixon v. Barber, 340 Ga. App. 103, 104, 796 S.E.2d 489, 491 (2017) (“[A] plaintiff is
not required to plead in the complaint facts sufficient to set out each element of a cause of action
so long as it puts the opposing party on reasonable notice of the issues that must be defended
against.”); Cleveland v. MidFirst Bank, 335 Ga. App. 465, 465, 781 S.E.2d 577, 578 (2016).
Furthermore, the issue of causation in a negligence action is for a jury to decide. Womack, 307
Ga. App. at 330 (“Whether or not such negligence proximately caused the injury is generally a
jury question.”) (internal cits. omitted); Boyer v. Brown, 240 Ga. App. 100, 101, 522 S.E.2d 692,
694 (1999) (“Proximate cause is for the jury to decide....”); Holbrook, 219 Ga. App. at 107-08
(“Even though in the case sub judice there is no direct evidence ... the jury would be authorized
to infer that his near drowning would not have happened but for Executive’s noncompliance with
the applicable pool safety regulations.”).

Defendant’s argument that Plaintiff cannot recovery for any violation of the ordinance
because “[t]he Ordinance is obviously penal,” misunderstands the purpose of the Union City
booting ordinance. (Defendant’s Brief in Support of Motion to Dismiss, pp. 7-8). The ordinance
itself does not provide any criminal penalties. (Union City Code of Ordinances, Chapter 10,

Article |, § 10-28). Defendant wrongly assumes the ordinance is penal in nature based on the
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following statement contained in Union City Code of Ordinances, Chapter 1, 8 1-17(a):

Whenever in this Code or in any ordinance of the city any act is prohibited or is

made or declared to be unlawful ... where no specific penalty is provided

therefor, the violation of any such provision of this Code or any such ordinance

shall be punished by a fine not to exceed one thousand dollars ($1,000.00) or by

imprisonment for not more than one hundred eighty (180) days....
Id. (emphasis added).

Chapter 1, § 1-17(a) does not apply to the booting ordinance (Chapter 10, Article I, § 10-
28) as the booting ordinance expressly provides the penalty of license revocation for any
violation of the ordinance. Id. at § 10-28(i)(4) (“A permit issued hereunder shall be revoked by
the police department if the holder of the permit is convicted of a violation of any of the
provisions of this section.”). The Georgia Supreme Court has held that the inclusion of such
administrative enforcement provisions does not preclude a claim for negligence per se. See
0O.C.G.A. 8 43-26-9(c) (“The board ... may impose any disciplinary sanction provided by Code
Section 43-1-19 or 43-26-11.”); Cent. Anesthesia Assocs., P.C. v. Worthy, 254 Ga. 728, 731, 333
S.E.2d 829, 832 (1985) (“We disagree that O.C.G.A. § 43-26-9(b) is simply a licensing statute,
and that it does not establish a standard of conduct....”).

Because Plaintiff has pled facts sufficient to establish that he is part of the class the Union
City vehicle immobilization ordinance was intended to protect, and that Plaintiff suffered harm
the ordinance was intended to prevent, no private right of action is needed for Plaintiff’s

negligence claims, and Defendant’s Motion to Dismiss should be denied.

3. Plaintiff’s Premise Liability Claims were Sufficiently Pled as Plaintiff has
Alleged Defendant Willfully or Recklessly Caused Plaintiff Harm

Under O.C.G.A. 51-3-2, occupiers of property owe a duty to invitees, licensees, and
trespassers not to “willfully or wantonly” cause harm. ld.; Gomez v. Julian LeCraw & Co., 269

Ga. App. 576, 578, 604 S.E.2d 532, 535 (2004) (“A landowner owes only a minimal duty to a
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trespasser: to avoid wilfully or wantonly injuring him or her.”); Jones v. Barrow, 304 Ga. App.
337, 339-40, 696 S.E.2d 363, 366-67 (2010) (“To the licensee, as to the trespasser ... they must
not contain pitfalls, man-traps, and things of that character.”) see also Lowery’s Tavern, Inc. v.
Dudukovich, 234 Ga. App. 687, 688-89, 507 S.E.2d 851, 853-54 (1998) (“Whether Dudukovich
was a licensee or a trespasser is irrelevant because the duty owed him is the same in either
case.”). Conduct prohibited by O.C.G.A. 51-3-2 includes anything designed to specifically harm
an anticipated trespasser. Jones, 304 Ga. App. at 339-40 (“The doctrine of mantrap rests on the
theory that the landowner was expecting the trespasser or licensee and prepared his premises to
injure the visitor.”); Crosby v. Savannah Elec. & Power Co., 114 Ga. App. 193, 198, 150 S.E.2d
563, 569 (1966). O.C.G.A. 51-3-2 expressly permits parties injured by such actions to pursue a
claim for damages. 1d.; Waldo v. Moore, 241 Ga. App. 797, 798, 527 S.E.2d 887, 888 (2000).
Here, Plaintiff has alleged that Defendant, as an occupier of the property located at, or
around, 4735 Jonesboro Rd., Union City, GA 30291, violated the duties imposed under O.C.G.A.
8 51-3-2 by willfully or recklessly immobilizing Plaintiff’s truck without legal authority, causing
Plaintiff harm. (P1.’s Amend Comp., 9 37-42). These allegations are sufficient to plead a valid
claim for premises liability under O.C.G.A. 51-3-2. See Waldo, 241 Ga. App. at 799 (reversing
directed verdict, “Whether the scalding water temperature in the shower constituted a hidden
peril, mantrap, or pitfall is undoubtedly a question for jury determination.”); London lron &
Metal Co. v. Abney, 245 Ga. 759, 761, 267 S.E.2d 214, 216 (1980) (“We conclude that the
undisputed evidence in the present case fails to demonstrate, as a matter of law, that the
defendants did not breach their duty to refrain from wantonly and recklessly exposing the present
plaintiff to hidden perils.”) (internal cits. omitted); MacKenna v. Jordan, 123 Ga. App. 801, 802,

182 S.E.2d 550, 552 (1971) (affirming denial of summary judgment, “[T]here are issues for jury
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determination such as whether the defendant exercised the proper care in anticipating the
plaintiff and whether the incompleted porch constituted a hidden peril, mantrap or pitfall.”).

Because Plaintiff has pled facts sufficient to establish that Defendant, as an occupier of
property, willfully or reckless caused Plaintiff harm by unlawfully immobilizing his truck,
Plaintiff is permitted to pursue a claim for damages against Defendant for premises liability
under O.C.G.A. 51-3-2, and Defendant’s Motion to Dismiss should be denied.

4. Plaintiff’s Rico Claims were Sufficiently Pled as Plaintiff has Alleged
Defendant Violated Multiple Predicate Acts

With respect to Plaintiff’s claims under Georgia’s RICO statute (O.C.G.A. § 16-14-1 et
seq.), Defendant’s Motion to Dismiss is particularly inapplicable as O.C.G.A. § 16-14-6(c)
provides Plaintiff an express private right of action for his RICO claims:

Any person who is injured by reason of any violation of Code Section 16-14-4

shall have a cause of action for three times the actual damages sustained and,

where appropriate, punitive damages....
0.C.G.A. § 16-14-6(c) (emphasis added); Maddox v. S. Eng’g Co., 216 Ga. App. 6, 7, 453
S.E.2d 70, 72 (1994).

The core purpose of Georgia’s RICO statute is to provide a civil remedy for persons
harmed by unlawful conduct. See O.C.G.A. § 16-14-2(b) (“The General Assembly declares that
the intent of this chapter is to impose sanctions against those who violate this chapter and to
provide compensation to persons injured or aggrieved by such violations.”); Williams Gen. Corp.
v. Stone, 279 Ga. 428, 429, 614 S.E.2d 758, 760 (2005) (“[T]he purpose of the RICO Act is to
provide compensation to private persons injured or aggrieved by reason of any RICO
violation.”); Dee v. Sweet, 268 Ga. 346, 349, 489 S.E.2d 823, 825 (1997) (“The purpose of the

Georgia RICO Act is to impose sanctions against the subversion of the economy by organized

criminal elements and to provide compensation to private persons injured thereby.”) (internal
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cits. omitted).

To sufficiently plead a RICO violation under O.C.G.A. § 16-14-4, a party is only
required to allege injury “by at least two interrelated predicate offenses” listed in O.C.G.A. § 16-
14-3. Mbigi v. Wells Fargo Home Mortg., 336 Ga. App. 316, 322, 785 S.E.2d 8, 16 (2016);
Maddox, 216 Ga. App. at 7. Plaintiff’s Class Action Complaint alleges that, in furtherance of
Defendant’s enterprise of unlawfully booting vehicles for profit, Defendant committed the
following predicate offenses listed under O.C.G.A. § 16-14-3:

a. By forcing Plaintiff and other Class Members to pay to have an unlawfully

placed vehicle immobilization device removed, Defendant has engaged in
Theft (O.C.G.A. § 16-8-1), Theft by Taking (O.C.G.A. § 16-8-2), Theft by
Deception (O.C.G.A. § 16-8-3), Theft by Conversion (O.C.G.A. § 16-8-4),
and Theft by Extortion (O.C.G.A. § 16-8-16);

b. By alleging through signage, notices, and other documents provided to
Plaintiff and other Class Members, that Defendant was lawfully permitted
to immobilize Plaintiff and other Class Members’ vehicles, and lawfully
permitted to charge fees for the removal of vehicle immobilization
devices, Defendant has engaged in the use of false statements in violation
of O.C.G.A. § 16-10-20; and

C. By unlawfully attaching vehicle immobilization devices to Plaintiff and
other Class Members’ vehicles, Defendant knowingly and unlawfully
restrained the movements of Plaintiff and other Class Members for
varying periods of time in violation of O.C.G.A. § 16-5-41.

(P1.’s Amended Comp., 1 52).

As a direct and proximate result of Defendant’s above-described racketeering activity,
Plaintiff and all other similarly situated persons suffered damages. (P1.’s Amended Comp., 11
50-60). Because Plaintiff alleges that he suffered damages caused by Defendant’s violation of
more than two interrelated predicate offenses, Plaintiff has sufficiently pled a valid RICO claim,

and Defendant’s Motion to Dismiss should be denied. Mbigi, 336 Ga. App. at 324 (“[A]s

Mbigi’s complaint alleges that he was injured by at least two predicate acts which could
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constitute a pattern of racketeering activity ... the trial court erred in dismissing Mbigi’s RICO
claim.”); Maddox, 216 Ga. App. at 7 (“As the averments of the complaint do not disclose with
certainty that the plaintiff would not be entitled to relief under any state of facts ... plaintiff’s
RICO claim should not have been dismissed.”) (internal cits. omitted); State v. Shearson Lehman
Bros., 188 Ga. App. 120, 122, 372 S.E.2d 276, 278 (1988).
B. PLAINTIFF HAS STANDING TO ASSERT CLAIMS AGAINST DEFENDANT
Defendant mistakenly alleges that, “Plaintiff lacks standing to seek the relief asked for in
the Complaint,” because “[t]he vehicle on which Maximum Booting placed an immobilization
device was not owned by Plaintiff, but by Clearwater Logistics,” and because “Clearwater
Logistics paid the booting fee.” (Defendant’s Brief in Support of Motion to Dismiss, pp. 9-12).
First, contrary to Defendant’s unsupported hearsay allegations, Clearwater Logistics does not
own the truck Defendant booted on June 15, 2017. (Affidavit of Jessy Polson, { 3, attached
hereto as Exhibit B; Affidavit of Mark McLochlin, { 5, attached hereto as Exhibit C). The truck
is owned by J & L Transport Services, Inc., a corporation owned by Plaintiff. (Polson Aff., | 3;
McLochlin Aff., 1 5). Second, when a case involves a seizure or forfeiture of property, “[a]
claimant need not own the property in order to have standing to contest its forfeiture; a lesser
property interest, such as a possessory interest, is sufficient for standing.” Henry, 621 F. App’x
at 972; Via Mat Int’l S. Am. Ltd. v. United States, 446 F.3d 1258, 1262 (11th Cir. 2006) (“[N]on-
owners, such as bailees or those with possessory interests, can also have injuries resulting from
the seizure of property that are sufficient to establish standing.”); United States v. $38,000.00
Dollars in U.S. Currency, 816 F.2d 1538, 1544 (11th Cir. 1987); see also Metzger v. Americredit
Fin. Servs., Inc., 273 Ga. App. 453, 454, 615 S.E.2d 120, 122 (2005) (“[T]o establish a claim for

conversion, the complaining party must show (1) title to the property or the right of
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possession....”) (internal cits. omitted) (emphasis added).

Here, Plaintiff was the owner of the truck booted by Defendant through Plaintiff’s
corporation, J & L Transport Services, Inc., and Plaintiff had a clear possessory interest in the
truck as the president and owner of J & L Transport Services, Inc. (Polson Aff., 1 3; McLochlin,
15). As a matter of law, Defendant’s unlawful exercise of dominion and control over Plaintiff’s
property was also an exercise of dominion and control over Plaintiff, thereby depriving Plaintiff
of his personal liberty. Wallace, 250 Ga. App. at 854; Burrow., 166 Ga. App. at 288-89.
Plaintiff’s ownership and possessory interest in the truck is sufficient to confer Plaintiff standing
to seek damages against Defendant for the deprivation of Plaintiff’s personal liberty. Henry, 621
F. App’x at 972; Via Mat Int’l S. Am. Ltd., 446 F.3d at 1262; Metzger, 273 Ga. App. at 454.

As further evidence that Plaintiff suffered a concrete and particularized injury as a result
of Defendant’s conduct, Plaintiff was ultimately responsible for paying the $500.00 fee charged
by Defendant. (Polson Aff., 11 10-12; McLochlin, 1 10-12 ). Clearwater Logistics paid the fine
because Defendant would not accept a check provided by Plaintiff. Id. The $500.00 was then
deducted from Plaintiff’s next settlement check with Clearwater Logistics. 1d. Plaintiff does not
lose standing to recover the $500.00 he lost as a direct and proximate result Defendant’s
unlawful conduct simply because the bill was initially paid by his employer. See Manno v.
Healthcare Revenue Recovery Grp., LLC, 289 F.R.D. 674, 683 (S.D. Fla. 2013) (“Defendants’
next contention is that Manno lacks standing because his wife paid the cell phone bills ... This
argument also fails ... He stated in deposition that his wife paid the cell phone bill, but he also
made clear that payment came out of their joint checking account.”). It would be particularly
perverse to deny Plaintiff standing due to Defendant’s refusal to accept a check issued by

Plaintiff. (Polson Aff., { 10-12).
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Lastly, any allegation that Plaintiff’s injuries are not “fairly traceable” to Defendant’s
conduct is groundless. Strict compliance with Union City’s booting ordinance is the only lawful
method of immobilizing vehicles in Union City. By booting Plaintiff’s truck without complying
with all of the signage conditions imposed by the ordinance, Defendant unlawfully exercised
dominion and control over Plaintiff’s property, deprived Plaintiff of his personal liberty, and
wrongfully appropriated $500.00 from Plaintiff to have the vehicle immobilization device
removed. (Pl.’s Amended Comp., ] 27-64). These facts show Plaintiff’s damages were directly
caused by Defendant’s actions, and Plaintiff easily satisfies the “fairly traceable” requirement for
Article 111 standing. Freeman v. JPMorgan Chase Bank N.A., 675 Fed. Appx. 926, 931 (11th
Cir. 2017) (“The fairly traceable requirement is satisfied even if a plaintiff’s injury is indirectly
caused by a defendant’s action.”); Resnick v. AvMed, Inc., 693 F.3d 1317, 1324 (11th Cir. 2012);
Focus on the Family v. Pinellas Suncoast Transit Auth., 344 F.3d 1263, 1273 (11th Cir. 2003).

Because Defendant unlawfully exercised dominion and control over Plaintiff’s property,
deprived Plaintiff of his personal liberty, and unlawfully extorted $500.00 from Plaintiff,
Plaintiff suffered a concrete and particularized injury that was the direct and proximate result of
Defendant’s conduct, and Plaintiff has standing to seek to compensatory damages from
Defendant.

C. DEFENDANT’S SIGNS DO NOT COMPLY WITH UNION CITY ORDINANCE

In order to lawfully boot vehicles in Union City, a licensed vehicle immobilization
operator is required to post signage that contains all of the following language:

a. A statement that any vehicle parked thereon which is not authorized to be
parked in such area may be subject to use of a vehicle immobilization device.

b. The maximum fee for removal of the device, as provided in subsection (c).

c. The name, address, and phone number of the person or entity responsible for
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affixing the device.

d. A statement that cash, checks, credit cards, and debit cards are accepted or
payment.

e. A statement that no additional fee will be charged for use of cash, checks,
credit cards, or debit cards.

f.  The name and address of the entity that hired the vehicle immobilization
service or company.

(Union City Code of Ordinances, Chapter 10, Article I, § 10-28; P1.’s Amended Comp., § 8).

On June 15, 2017, Plaintiff did not initially see any signs referencing vehicle
immobilization or booting at the Walmart Supercenter located at 4735 Jonesboro Rd., Union
City, GA 30291 (the “Walmart Supercenter”). (Polson Aff., 1 4). When Plaintiff found his truck

booted, he did find the following sign in the parking lot:

(Polson Aff., 1 5; PI’s Amended Comp.,  17).

On June 15, 2017, Plaintiff found no other signs that referenced booting or vehicle
immobilization in the Walmart Supercenter parking lot. (Polson Aff., 1 6). The sign Plaintiff
observed on June 15, 2017, at the Walmart Supercenter parking lot does not comply with the

Union City booting ordinance as the sign: 1) does not contain a statement that cash, checks,
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credit cards, and debit cards are accepted for payment; 2) does not contain a statement that no
additional fee will be charged for use of cash, checks, credit cards, or debit cards; and 3) does not
contain the name and address of the entity that hired the vehicle immobilization service or
company. (Union City Code of Ordinances, Chapter 10, Article I, § 10-28; P1.’s Amended
Comp., 1 18).

Defendant contends that he also posted the following signage at the entrances to the

Walmart Supercenter parking lot:

(Affidavit of Kenny McElwaney, 9 3, Ex. A to Defendant’s Motion to Dismiss).

Defendant alleges that this sign was present at the entrance to the Walmart Supercenter
parking lot on June 15, 2017. (McElwaney Aff., 11 3-4). Defendant claims these signs were
inspected and approved by Police Chief Jones and Captain Hodgson of the Union City Police
Department on January 10, 2017. (McElwaney Aff., § 4). Defendant attaches the October 18,

2017, Affidavit of Chief Jones as evidence that Defendant’s signs are in compliance with the
[20]
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Union City booting ordinance. (See Ex. B to Defendant’s Motion to Dismiss).

There are numerous problems with Defendant’s claims. First, the sign attached to
Defendant’s Affidavit was not observed by Plaintiff on June 15, 2017. (Polson Aff., 1 6-7).
This makes Defendant’s signage an issue of material fact in dispute that cannot be resolved on
summary judgment. Franklin v. Eaves, 337 Ga. App. 292, 292, 787 S.E.2d 265, 267 (2016).
Second, the sign attached to Defendant’s Affidavit does not comply with the ordinance as it is
missing the required full statement, “no additional fee will be charged for use of cash, checks,
credit cards, or debit cards.” (Affidavit of Kenny McElwaney, { 3); Union City Code of
Ordinances, Chapter 10, Article I, 8 10-28(b)(2)(e). Third, no one at the Union City Police
Department has ever determined that Defendant’s signs are in full compliance with the
ordinance. (Second Jones Aff., 1 8-11).

When Chief Jones was questioned about her October 18, 2017, Affidavit, she clarified
that she only inspected Defendant’s signs on January 10, 2017, to determine if the signs were
visible, provided notice that booting occurred on the property, and were of sufficient size.
(Second Jones Aff., 1 3-7). There is no evidence that Chief Jones, or anyone else at the Union
City Police Department, has ever inspected Defendant’s signs to ensure that they contain all of
the language required by the Union City booting ordinance. (Second Jones Aff., {1 8-11). In
fact, after being presented with a certified copy of the ordinance and pictures of Defendant’s
signs, Chief Jones expressly withdrew any and all allegations which even suggest that any of
Defendant’s signs: 1) contain all of the language required by the ordinance; and 2) are in full
compliance with the ordinance. Id. The statements contained in Chief Jones Second Affidavit
strongly suggest Defendant’s counsel obtained Chief Jones October 18, 2017, Affidavit by

misrepresenting the nature of Plaintiff’s lawsuit or by omitting materially relevant facts.
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As there is no evidence that Defendant’s signs at 4735 Jonesboro Rd. on June 15, 2017,
were in full compliance with the Union City booting ordinance, and as Defendant’s own sworn
testimony establishes that the signs are missing language required by the ordinance, Defendant’s

motion should be denied.

CONCLUSION

WHEREFORE, based upon the above reasons, Plaintiff respectfully requests that

Defendant’s Motion to Dismiss be DENIED in its entirety.

This 15® day of November, 2017.
WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER

Georgia Bar No. 748321
MATTHEW Q. WETHERINGTON

Georgia Bar No. 339639
ROBERT N. FRIEDMAN

Georgia Bar No. 945494

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
JESSY POLSON )
Individually, )
and on behalf of a class of similarly situated )
persons, )} CIVIL ACTION FILE NUMBER
)
Plaintiff, ) 17EV003146
)
V. )
KENNY MCELWANEY D/B/A )
MAXIMUM BOOTING CO. )
)
Defendant. )

STATE OF GEORGIA }
COUNTY OF FULTON  }

AFFIDAVIT OF JESSY POLSON

Personally appeared before me, the undersigned officer duly authorized by law to
administer oaths, JESSY POLSON, who, after being duly sworn, stated under oath as follows:
1.
My name is JESSY POLSON. T am over eighteen (18) years of age. I have personal
knowledge of the facts stated in this Affidavit and know them to be true and correct.
2.
On June 15, 2017, 1 parked my truck at the Walmart Supercenter parking lot located at, or
around, 4735 Jonesboro Rd, Union City, GA 30291 (the “Walmart Supercenter™).
3.
I own the truck that I parked at the Walmart Supercenter on June 15, 2017, through my
corporation, J & L Transport Services, Inc. (“J & L Transport™). (A true and accurate copy of
the title to the truck I parked at the Walmart Supercenter is attached hereto as Exhibit 1). T am

the owner and president of J & L Transport. J & L Transport has no other officers, shareholders,

Civil Division




Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 162 of 439

or members. (A true and accurate copy of J & L Transport’s records maintained by the Florida
Secretary of State is attached hereto as Exhibit 2).
4.
When I parked my truck at the Walmart Supercenter on June 15, 2017, I did not see any
signs that referenced booting or vehicle immobilization.
5.

When I later found my truck booted, I did find the following sign in the parking lot:

6.

On June 15, 2017, T found no other signs that referenced booting ot vehicle
immobilization in the Walmart Supercenter parking lot.
7.
On June 15, 2017, 1 did not see any of the following signs in the Walmart Supercenter

parking lot:
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8.

After I found my truck booted, the man who booted my vehicle approached me and
demanded I pay him $500.00 to remove the boot.
9.
I asked this person to remove the boot from my truck, but he refused to remove the boot
unless 1 paid him $500.00.
10.
The booting company would not accept a check issued by me to remove the boot.
11.
Because the booting company would not accept a check issued by me to remove the boot,

I contacted my employer, Clearwater Logistics, and requested that they pay the booting fee and
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EXHIBIT 1
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11/8/2017 Detail by Enlily Name

aF GORPOHATIONS

Detail by Entity Name

Florida Profit Corporation
J & L TRANSPORT SERVICES, INC.

Eiling Information

Document Number P0O0000007733
FEWEIN Number 59-3621180

Date Filed 01/25/2000

State FL

Status INACTIVE

Last Event ADMIN DISSOLUTION
FOR ANNUAL REPORT

Event Date Filed 08/27/2013

Event Effective Date NONE

Principal Address

2459 OLIVE BRANCH WAY
ORLANDO, FL 32817

Changed: 02/13/2006

Mailing Address

POST OFFICE BOX 678448
ORLANDO, FL 32887

Registered Agent Name & Address

SPIEGEL & UTRERA, PA.
343 ALMERIA AVENUE
CORAL GABLES, FL 33134

Officer/Director Detail
Name & Address

Title PSTD
POLSON, JESSY L

2459 OLIVE BRANCH WAY
ORANDO, FL 32817

Annual Reports

Report Year Filed Date
2010 04/25/2010
2044 NOINAIINA1

hitp:flsearch.sunbiz.orglinquiry/CorporationSearch/SearchResultDetail ?inquirytype=EntityName&directionType=initial&searchNameOrder=JLTRANSP... 112
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11182017 Detaill by Entity Name

PRVIESY LS IS kS 6t

2012 04/28/2012

Document images

Q4/2812012 - ANNUAL REPORT View image in PDF {ormat
0270472011 - ANNUAL REPORT View image in POF format
04/25/2010 -- ANNUAL REPORT View image in POF format

04/23/2008 -~ ANNUAL REPORT

image in PDF format

04/26/2607 - ANMUAL REFORT View image in PDF format
02713720006 -- ANNUAL REPORT View finage in PDF format

04713/2008 - ANNUAL REPORT View imags in POF format ‘

02/23/2004 - ANNUAL REPORT Vigw image in POF format

0472242003 - ANNUAL REPORT View image in PDF format *

0470212002 -- ANNUAL REPORT Vigw image in POF forriat
0772402001 -- ANNUAL REPORT View image in PDF {ormat
0112502000 - Domestic Profit View zmagé in PDF format

hitpi/fsearch.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail ?inquirytype=EntityName&direction Type=initial&searchNameOrder=JLTRANSP... 212
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J & L TRANSPORT SERVICES, INC.

ARTICLES OF INCORPORATION '
OF ¢ 2

J & L TRANSPORT SERVICES, INC. %> Ty

The undersigned subscriber to these Articles of Incorporationis a natura%'@rsom
competent to corntract and hereby form a Corporation for prm‘;t under Chapter €07 of
the Florida Statutes.

ARTICLE 1 - NAME e e . e

The name of the Corporation is J & L TRANSPORT SERVICES, INC.,
{hereinafter, "Corporation”)}.

ARTICLE 2 - PURPOSE OF CORPORATION ... . .. : .

The Corporation shall engage in any activity or business permitted under the
laws of the United States and of the State of Florida.

ARTICLE 3 - PRINCIPAL OFFICE _ . _. - e

The address of the principal office of this Corporation is 2459 Olide Branch
Way, Orlando, Florida 32817 and the mailing address is Post Offme Box 678448
Orlando, Florida 32867. B, T . SR

ARTICLE 4 - INCORPORATOR . . ... ... .. . J—

The name and street address of the incorporator of this Corporation is:
Elsie Sanchez
343 Almeria Avenue
Coral Gables, Florida 33134
ARTICLE 5 - OFFICERS C e e C

The officers of the Corporation shall be:

President: Jessy L. Polson
Secretary: Jessy L. Polson
Tredsurer? Jessy L. Polson

whose addresses shall be the same as the principal office of the Corporation.

@ SPIEGEL & UTRERA PA,

LAWYERSTS
www.amerilawyer®,.com o
343 ALMERIA AVENUE CORAL GABLES, FL 33134 - (305) 445-2700 - (800) 603-3900 - FACSIMILE (305) 447-8900 _
MAILING ADDRESS - POST OFFICE BOX 144479, CORAL GABLES, FL 33114-4479
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J & L TRANSPORT SERVICES, INCT,
Page 2

ARTICLE 6 - DIRECTOR(S]

The Director{s) of the Corporation shall be:

Jessy L. Polson

whose addresses shall be the same as the principal office of the Corpdration.

ARTICLE 7 - CORPORATE CAPITALIZATION.. .

7.7 The maximum number of shares that this Corporation is authorized to
have outstanding at any time is SEVEN THOUSAND FIVE HUNDRED (7,500} shares
of common stock, each share having the par value of ONE DOLLAR ($1.00}.

7.2 All holders of shares of common stock shall be identical with each other
in every respect and the holders of common shares shall be entitled to have unlimited
voting rights on all shares and be entitled to one vote for each share on all matters on
which Shareholders have the right to vote.

7.3  All holders of shares of common stock, upon the dissolution of the
Corporation, shall be entitled to receive the net assets of the Corporation.

7.4 No holder of shares of stock of any class shall have any preemptive right
to subscribe to or purchase any additional shares of any class, or any bonds or
convertible securities of any nature; provided, however, that the Board of Director(s)
may, in authorizing the issuance of shares of stock of any class, confer any
preemptive right that the Board of Director(s} may deem advisable in connection with
such issuance. - - - )

7.5 The Board of Director(s) of the Corporation may authorize the issuance
from time to time of shares of its stock of any class, whether now or hereafter
authorized, or securities convertible into shares of its stock of any class, whethar now
or hereafter authorized, for such consideration as the Board of Director(s) may deem
advisable, subject to such restrictions or limitations, if any, a5 may be set forth in the
bylaws of the Corporation.

7.6  The Board of Director(s) of the Corporation may, by Restated Articles of
Incorporation, classify or reclassify any unissued stock from time to time by setting
or changing the preferences, conversions or other rights, voting powers, restrictions,
limitations as to dividends, qualifications, or termi or conditions of redemption of the
stock.

@) SPIEGEL 8 UTRERA, PA,

LAWYERS

www.amerilawyer®.com
343 ALMERIA AVENUE CORAL GABLES, FL 33134 - (305) 445-2700 - (800) 603-3900 ~ FACSIMILE (305} 447-8900
MAILING ADDRESS ~ POST OFFICE BOX 144479, CORrAL GABLES, FL 33114-4479
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J & L TRANSPORT SERVICES, INC.
Page 3

ARTICLE 8 - SUB-CHAPTER S CORPORATION

The Corporation may elect to'be an S Corporation, as provided in Sub-Chapter
S of the Internal Revenue Code of 1986, as amended.

8.1 The shareholders of this Corporatiom may- elect and, if elected, shall
continue such election to be an S Corporation as provided in Sub-Chapter S of the
Internal Revenue Code of 1986, as amended, unless the shareholders of the
Corporation unanimously agree otherwise in writing.

8.2  After this Corporation has elected to be an S Corporation, none of the
shareholders of this Corporation, without the written consent of all the shareholders

of this Corporation shall take any action, or make any transfer or other disposition of -

the shareholders’ shares of stock in the Corporation, which will result in the
termination or revocation of such election to be an S Corporation, as provided in Sub-
chapter S of the Internal Revenue Code of 1988, as amended.

8.3  Once the Corporation has elected to be an S Corporation, each share of
stock issued by this Corporation shall contain the following legend:

"The shares of stock represented by this certificate carinot
be transferred if such transfer would void the election of
the Corporation to be taxed under Sub-Chapter S of the
Internal Revenue Code of 1986, as amended.”

ARTICLE 9 - SHAREHOLDERS’ RESTRICTIVE AGREEMENT

All of the shares of stock of this Corporation may be subject to a Shareholders’
Restrictive Agreement containing nurerous restrictions on the rights of shareholders
of the Corporation and transferability of the shares of stock of the Corporation, A
copy of the Shareholders’ Restrictive Agreement, if any, is on file at the principal
office of the Corporation. '

ARTICLE 10 - POWERS OF CORPORATION .
The Corporation shall have the same powers as an individual to do all things

necessary or convenient to carry out its business and affairs, subject to any limitations
or restrictions imposed by applicable law or these Articles of Incorporation.

ARTICLE 11 - TERM OF EXISTENCE

This Corporation shall have perpetual existence.

SPIEGEL & |JTRERA, PA.

LAWYERS

www.amerilawyer®.com
343 ALMERIA AVENUE CORAL GABLES, FL 33134 - (305) 445-2700 - (800) 603-3900 - FACSIMILE (305) 447-8900
MAILING ADDRESS - POST OFFICE BOX 144479, CORAL GABLES, RL 33114-4479

e %
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J & L TRANSPORT SERVICES, INC.

Page 4
ARTICLE 12 -~ REGISTERED OWNERI(S}

The Corporation, to the extent permitted by law, shall be entitled to treat the
person in whose name any share or right is registered on the books of the Corporation
as the owner thereto, for all purposes, and except as may be agreed in writing by the
Corporation, the Corporation shall not be bound to recognize any equitable or other
claim to, or interest in, such share or right on the part of any other person, whether
or not the Corporation shall have notice thereof.

ARTICLE 13 - REGISTERED OFFICE AND REGISTERED AGENT .

The initial address of registered office of this Corporation is Spiegel & Utrera,
P.A., located at 343 Aimeria Avenue, Coral Gables, Florida 33134. The name and
address of the registered agent of this Corporation is Spiegel & Utrera, P.A., 343
Almeria Avenue, Coral Gables, Florida 33134.

ARTIGLE 14 - BYLAWS

The Board of Director(s} of the Corporation shall have power, without the
assent or vote of the shareholders, to make, alter, amend or repeal the Bylaws of the
Corporation, but the affirmative vote of a number of Directors equal to a majority of
the number who would constitute a full Board of Director(s) at the time of such action
shall be necessary to take any action for the making, alteration, ameridment or repeal
of the Bylaws.

ARTICLE 15 - EFFECTIVE DATE

These Articles of Incorporation shall be effective immediately upon approval of
the SBecretary of State, State of Florida.

ARTICLE 186 - AMENDIMENT

The Corporation reserves the right to amend, alter, change or repeal any
provision contained in these Articles of Incorporation, or in any amendment hereto, or
to add any provision 1o these Articles of Incorporation or to any amendment hereto,
in any manner now or hereafter prescribed or permitted by the provisions of any
applicable statute of the State of Florida, and all rights conferred upon shargholders
in these Articles of Incorporation or any amendment hereto are granted subject to this
reservation. -

@I SPEGEL &UTRERA, PA. -

LAWYERS
www.amerilawyer®.com
343 ALMERIA AVENUE CORAL GABLES, FL 33134 - (305) 445-2700 - (800) 603-3900 - FACSIMILE (305} 447-8900
MAILING ADDRESS - POST OFFICE BOX 144479, CORAL GABLES, FL 33114-4479
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J & L TRANSPORT SERVICES, INC,

Page 5
ARTICLE 17 - INDEMINIFICATION o -

The Corporation shall indemnify a director or officer of the Corporation who was
wholly successful, on the merits or otherwise, in the defense of any proceeding to
which the director or officer was a party because the director or officer is or was a
director or officer of the Corporation against reasonable attorney fees and expenses
incurred by the director or officer in connecticn with the proceeding. The Corporation
may indemnify an individual made a party to a proceeding because the individual is or
was a director, officer, employee or agent of the Corporation against liability if
authorized in the specific case after determination, in the manner required by the board
of directors, that indemnification of the director, officer, employee or agent, as the
case may be, is permissible in the circumstances because the director, officer,
employee or agent has met the standard of conduct set forth by the board of
directors. The indemnification and advancement of attorney fees and expenses for
directors, officers, employees and agents of the Corporation shall apply when such
persons are serving at the Corporation’s request while a director, officer, employee or
agent of the Corporation, as the case may be, as a director, officer, partner, trustee,
employee or agent of another foreign or domestic Corporation, partnership, joint
venture, trust, employee benefit plan or other enterprise, whether or not for profit, as
well as in their official capacity with the Corporation. The Corporation also may pay
for or reimburse the reasonable attorney fees and expenses incurred by a director,
officer, employee or agent of the Corporation who is a party to a proceeding in
advance of final disposition of the proceeding. The Corporation also may purchase
and maintain insurance on behalf of an individual arising from the individual’s status
as a director, officer, employee or agent of the Corporation, whether or not the
Corporation would have power to indemnify the individual against the same liability
under the law. All references in these Articles of Incorporation are deemed to include
any amendment or successor thereto. Nothing contained in these Articles of
Incorporation shall limit or preciude the exercise of any right relating to indemnification
or advance of attorney fees and expenses to any person who is or was a director,
officer, employee or agent of the Corporation or the ability of the Corporation
otherwise to indemnify or advance expenses to any such person by contract or in any
other manner. If any word, clause or sentence of the foregoing provisions regarding
indemnification or advancement of the attorney fees or expsnses shall be held invalid
as contrary to law or public policy, it shall be severable and the provisions remaining
shall not be otherwise affected. All references in these Articles of Incorporation to
"director”, “officer”, “"employee” and "agent" shall include the heirs, estates,
executors, administrators and personal representatives of such persons.

1) SPIEGEL & UTRERA, PA,

LAWYERS
www.amerilawyer®,com
343 ALMERIA AVENUE CORAL GABLES, FL 33134 - (305) 445-2700 - (800) 603-3900 - FACSIMILE (305) 447-8500
MAILING ADDRESS - POST OFFICE BOX 144479, CORAL GABLES, FL 33114-4479
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v hand and seal, acknowledged

IN WITNESS WHEREOQF, | have hereunto set m
and filed the foregoing Articles of Incorporation under the laws of the State of Florida,
thiS \}AQN 2 5 Z’ng ) A [N . e :. T e—— Faaaac et bt - . I

. ~
Elsie\Sanfhez, !nco(pé{'a(@j

ACCEPTANCE OF REGISTERED AGENT DESIGNATED . .
IN ARTICLES OF INCORPORATION . .

Spiegel & Utrera, P.A., having a business office identical with the registered
office of the Corporation name above, and having been designated as the Registered
Agent in the above and foregoing Articles of Incerporation, is familiar with and accepts
the obligations of the position of Registered Agent under the applicable provisions of

the Florida Statutes.

Spiegel & Utrera, P.A.

< saned

By: . e
Nata!iauﬁtre}\g, Vice President
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(3 SPIEGEL & |JTRERA, PA.

' LAWYERS

-3900 - FACSIMILE (305) 447-8900

www,amerilawyer®,com
£S, FL 33114-447%

343 ALMERIA AVENUE CORAL GABLES, FL 33134 - (305) 445-2700 - (800) 603
MAILING ADDRESS - POST OFFICE BOX 144479, CORAL GABL
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EXHIBIT 3
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State Court of Fulton County
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~E-FILED*
17EV003164

| 11/15/2017 6:00 PM
) LeNora Ponzo, Clerk

"IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
JESSY POLSON )
Individually, : )
and on behalf of a class of similarly sitnated ) ‘ _
persons, ) CIVIL ACTION FILE NUMBER
' )
Plaintiff, ' } 17EV003146
)
V. )
KENNY MCELWANEY D/B/A )
MAXIMUM BOOTING CO. )
)
Defendant. )

STATE OF GEORGIA  }
COUNTY OF FULTON  }

AFFIDAVIT OF MARK MCLOCHLIN
Personally appeared before me, the undersigned ofﬁcer duly authorized by Jaw to
administér oaths, MARK MCLOCHLIN, who, after being duly sworn, stated under oath as
follows: | |
1.
My name is MARK MCLOCHLIN. Iam over eighteen (1 S) years of age. 1have
personal knowledge of the facts stated in this Affidavit and know themn to be true and correct.
X , :
I am the president of Clearwater Logistics.
3.
Clearwater Logistics cmploys Jessy Polson as an owner/operator truck driver.
4,

The truck Jessy Polson operates for Clearwater Logistiés {truck CLR100) is not owned

by Clearwater Logistics.

Civil Division
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5,

The truck Jessy Polson operates for Clearwater Logistics (truck CLR100) is owned by
Jessy Polson through his corporation, J & L Transport Services, Inc. (A true and accurate copy
of the owner/operator agreement between Clearwater Logistics and Jessy Polson is attached
hereto as Exhibit 1).

6.

I have never informed anyone that Clearwater Logistics owns the truck Jessy Polson

operates for Clearwater Logistics (truck CLR100).
7.

No one at Clearwater Logistics would have ever told anyone that Clearwater Logistics
owns a truci( subject to an owner/operator agreement. Clearwater Logistics does not own any
trucks subject to an owner/operator agreement.

8. .

On June 135, 2017, T was notified by owner/operator Jessy Polson that his truck (fruck

CLR 100) was bootéd in a parking lot by a company named Maximum Booting Company.
| | 9.

Jessy Polson informed rhe that Maximum Booting Company would not retease his truck
(truck CLR 100) unless they received $500.00.

10. _

Jessy Polson informed me thaf he did not have $500;0(] in cash, and that Maximum
Booting Company would not accept a check issued by him.

11.

Jessy Polson requested that Clearwater Logistics pay the $500.00 booting fee and then
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deduct this $500.00 fee from his next settlement check.
12.
Clearwater Logistics paid the $500.00 booting fee and then deducted the $500.00 fee
from Jessy Polson’s next settlement check, (A truel and accurate copy of Jessy Polson’s June 29,

2017, owner operator compensation report showing the $500.00 deduction is attached hereto as

Exhibit 2).

' FURTHER AFFIANT SAYETH NAUGHT. %(M'

N,[ARK MCL HLIN
Sworn to and subscribed before me

this |04 day of NoYeEMBER. |, 2017

N‘/ﬁry Public
My Commission Expires: Mm—i d 2024-

AP P, Karen Wise, Notary Public

5\ Comm. Expires May 4, 2024
s\.sg/ Resides in Elkhart Co., IN
¥ Comm, Nunitber 6811i0
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EXHIBIT 1
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P

INDEPENDENT CONTRACTOR AGREEMEN”'[‘ .

This Indépendent Contractor Agreement is made between McLokchlin Automotive Inc,
DBA.: Clearwater Logistics - (hereinafter referred to as “Carrier”) and
L w5 Ao T SERvI e e, (herelnaﬂer referred to as “Contra«,tor”)

WHEREAS, Carrier is a for-hire motor cartiér operatmg in interstate commeroce and
subject to the rules and regulations of the Federal Motor Carrier Safety Adfmmtstratlon the U S.
Department Of Transportation, and other federal and state agencies; and

WEREAS,- Contractor is a (check where applicable): (1) A Sole Proprietorship L;
(2) Limited Liability Corporation or Partnership [J; or (3} A Corporation L1 which owns or
leases the cquipment identified in Appendix A attached hei*etO'- and

%'
WHEREAS, the parties desire to enter an 1ndependent contractor rclationshlp in

accordance with applicable law; . .

i

I

This Agreement shall govern the lease of equlpment 1dent1f'1ed on. Appendlx A with
driver by Contractor to Carrier for the continting performance of a series of séﬁaratc _
transportation ¢ontracts, the payment for which shall be determined in acc@rdance with the
agreed compensatlon set forth in Appendix B. :

NOW, THEREFORE, thie partics agrs 2 follows:

1. Comphance with Federal Statutes and Regulations. The pafrti'es acknowledge and
agree that this contract is governed by Federal Regulation, to wit: 49 C.F.R. 376 and it is the

intent of the parties that this Agrecment fully comply with such regulations without creating
indicia of control which would otherwise frusttate the intent of the parties to create an
independent contractor relationship. See 49 C.F.R. '376.12(c)(4).

‘Accordingly, the patties agree as follows:

A. Carrier shall exercise that level of dominion and control over the leased
equipment zeqmred by Federal Motor Carrier Safety Regulations including the execution of an
. original and 2 copies of this Lease by the pasties with a copy oz notice of this Lease to be kept on
the equipment durmg its tetm in accordance with '376,11(a) and '376. 12(1)

B.  Receipts spec1fymg the 1dent1ty of the equipment and stating the date and
time possession is transferred shall be issued in the form set forth in Appendlx C in the time and
manser as required by 1376.11(b). ' :

C, During the period of the Lease, Carrier shall 1dent1f3'r the equipment in
accordance with FMCSA requirements found at 49 U.S.C. 390,21 and Contractor watrants that
it will immediately execute a receipt for retumn of the equipment as prov1ded for in Appendix C,
and remove or submit for removal all 1dent1ﬁcat10n that the equlpment is operated subject 1o the
safety dutles and obhga’aons of Camer

Initial Here: % ' 1.
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D, Records of Egulpment Carrier shall lceep records covermg each separate
job or ’tr1p for which Contractor’s services are retained in accordance with * 376, 11(d).

Contractor warrants that it will instruct its driver to issue, obtain and CAITY ; while in transit bills of
" lading covering each trip which identify the lading and indicating the point of origin, the time

and date of departure, the point of final destination, and confirm that the transportaﬁon is
provided under the resp onsibility of Camer .

E. Contractor warraits that it is the title- holder ot has eqmtable ownershlp of
the leased equipment in accordance with '376.12(a): - :

F. . The Lease shall commence w1th the time of the glvmg of the recelpt for
possession and shall continue fiom month to month until terminated by cither party in
accordance wﬂh the termination provxslons herein. .

G. . To fulfill the excluswe possessmn and responsibilities of the regulations,
the authorized carrier shall have cxclusive possession, control and use of the equipment for the
duration of the lease and the concomitant safety duties imposed by the Federal Motor Carrier
Safety Administration’s 1egulat10ns See 49 C.F.R. 1376.12(c) and the safety reguianons found

at 1390-399.

H.  Contractor recognizes Camer s regulatory duty to mrer alia maintain
driver qualification. ﬁles, monitor driver’s hours of service; conduct pre-employment and random
drug and alcohol screening, verify equipment maintenance and repair, ensure proper securement,

- transport of freight in accordance with reasonable dispatch and highway restrictions governing

-the transportation of hazardous and overweight and ovet-dimensional loads. Contractor cettifies
that it is familiar with these regulatory requirements, will so instruct its driver personnel in '
proper compliance and will indemnify and hold Carrier harmless from any breach by it or 1ts
employees of this duty or failure to offer reasonable cooperatmn

I Calculation of Cornpcnsaﬁon Compensation set forth in Appendix B is

. based upon a percentage of the line haul revenue derived from each load or trip tendered by
Cartier to Contractor and accepted for transport. Line haul revenue shall be that amount
reflected upon the rated freight submitied by Carrier to its customer for payment for the services
rendered by Coniractor and accordingly shall exelude.charges paid to interline cartiers, pickup
and delivery fees for services not performed by Contractor, expenses for over-dimensional
permits, escort service and accessorial charges not earned by line haul equipment or its drivers-
such as lumpers or rigging expenses. Other expenses not attributable to the services rendered by
Contractor shall also be excluded from line haul revenue. In accordance with 49 C.F.R. ‘
'376.12(g), Carrier will give Contractor before or at the tune of settlement 2 copy of the rated .
freight bill or cornputer~generated document containing the same information. Upon request,
Contractor may view other documents as required by regu]a‘uon In addition to the agreed
percentage of line hanl revenue, Contractor shall receive.100% of any fuel surcharge if any,
collectlble by Carier as reflected on its, rated frelght bill.
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I, Non-Reimbursable Expenses, For the consideration specified above,
. Contractor agrees to be solely responsible for the following additional expenses:

(1)  Identification Devices. (At its expense upon termination of lease,
Contractor removing identification devices, offering suitable
evidence to-Carrier that such devices have been removed, or
submit the equipment to Carrier for its removal.)

{2 Cosf of Fuel.
'(3) ~ Fuel Taxes.
(4)  Permits 6f all typeé. ,
(5)  Tolls, ferries, acééséoriai services, base plate and licenses.

~ (6)  The hiring and settling of wages for its drivers and the payment of
o all employment taxes, worker’s compensation insurance,

(7) The maintenance of all eqmpment in accordance w1th DOT
' standards.

(8)  The payment of all operating expenses including Federal Highway
Use Taxes, personal property taxes, fines incurred by it.

(9)  Fumnishing all tools, including' tie-downs and load securement
equipment, and safety eqmpmcnt required by the DOT and/or
FMCSA.

(1 0). Cost pertaining to the propet trammg and instruction of Contracto1
and its-employees. K

-(11) Compatible on-board computer and tracing technology to-meet
Shipper’s requitements. -Attached hereto as Appendix D is.a list of
tools and other devices which Contractor is required to provide
pursuant to this Agreement which can be purchased or rented o~

Contractor by Carrier for the fees stated therein. If Contractor
elects to purchase or rent these items by executing the addendum
in the place provided, the cost of same will be charged back to
settlements until such time as the tool or device is returned in good
condition, ordinary wear and tear’ excepted. :

(12) Property Damage to Carrier’s Trailer. Contractor shall be
: ‘tesponsible for any property damage to Carriér’s trailer equipment

or other equlpment beyond ordinary wear and tear,

Initial Here: g%év o 3



Case 1:18-cv-02674-MLB  Document 1-1 Filed 05/30/18 Page 186 of 439

(13)  Fines for Oversize or Overweight Shipments. Unless trailers are
preloaded and sealed or containerized, Contractor or its employees -
shall be responsible for confirming that all lading is suitable for
transportation in accordance with applicable weight and
dimensional limitations imposed by in-transit states or authorized
by special permits obtained for transportation of the shipment.
Coniractor shall be responsible for all fines, penalties and claims
resulting from faﬂure to comply with this obligation.

(14) With respect to fuel purchases set forth in Subparagraph 3 above,
Contractor recognizes that Catrier is required by 1FTA to file taxes -
governing fuel taxes for its services and accordmg]y agrees to

_ purchase sufficient fuel within each state in which its equipment
- opetates to assure payment of fuel taxes.- Contractor agrees to
provide carricr with satisfactory proof of such purchases and to pay
any applicable deficiency.- '

(15)  With respect to base plates, if purchased in the name of Carrier,
upon termination of the lease Carrier will transfer the plates to
another unit if possible, crediting Contractor with any refund or
credit it received. If carriér is unable to transfer the plates to

- another unit, then no refund or credit will be due to Contractor.

K.  Payment. Inaccordance with 49 C.E.R. '376.12(f) Carrier agrees to pay
Contractor within 15 days after submission 'of necessary original delivety documents to secure

. payment from shipper and driver log books reqmred by the U.S. DOT. Because the parties

recognize that the U.S. DOT regulations now require the carrier to maintain supporting

* documents including but not limited to trip reports, weight tickets, evidencé of toll receipts and
- fees, as well as other documents, Coniractor agrees to submit these additional documents with its

scttlement and agrees to a settlement deduction of $50 per occurrence if such documentation is
not prov1ded within 5 working days of request

L. . Chargeback Options. -Carrier shall be entitled to chargeback to Contractor and
deduct from settlement the following: (1) all payments paid by Cartier for authorized advances
and costs incurred by Carrier on behalf of Contractor as a result'of Contractor’s obligations”
enumerated in J above. In addition, any advance specifically confirmed in writing, the purchase
of any goods or services from Carrier by Contractor as specifically authorized in this Agreement -
or otherwise and specifically enumerated fine or penalty may be deducted for the specific
amount provided for herein or at Carrier’s cost without ma;rkup Contractor will be afforded
copies of documents necessary to determme the vahdlty of any charge

M. Products Equipment or Services from’ Camer Contractor is not required to
purchase or rent any products, equ1pment or services from Carrier as a condition of entering this
Lease. Any product, equipment or service which Coniractor elects to purchase shall be

. enumerated in Appendix D or by subsequent addenda
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N. Insurance.  Carrier has a legal obligation under federal statute to provide bodily
injury and property damage insurance io the public for the use of the leased equipment pursuant
10 49 U.S.C. '13906 during the term of ﬂns Lease. Contractor agrees to carry non-trueking -

liability (so-called “deadhead and bobtaﬂ”) insurance with a combined single imit of not less
. than $500,000 and will provide proof of such coverage to Carrier during the term of this
Agreement. Contractor further agrees that it is its sole duly to require and maintain at its expense .
worker’s compensation insurance or other insurance réquired by the provision of any applicable
cmployer’s liability law on all drivers and any other employees required by Contractor or hired
by Contractor to perform the services under this Agreement. A certificate of worker’s
compensation will be furnished upon re’quest " If Contractér elects to ohtain and if Contractor
maintains that worker’s compensation is not required due to statutory exemption, it will provide
evidence of comparable occupational accident insurance and otherwise warrants that if will
indemnify and hold harmless Cartier against any.allegatlo_sn of cut-through liability.

1f Contractor elects to purchase any insurances from sources available through
Carrier, such coverage will be set forth in Appendix D and Carrier will provide Contractor with a
copy of each policy upon request, providing to Contractor a certificate of i insurance naming the
insurer, the policy number, the effective dates the amount of coverage, the cost to lessor and any
deductible. '

0.. Cargo and Accident Deduetible. Notw1thstand1ng any public liability insurance
Or cargo insurance maintained by Carrier, Contractor agrees to pay to Carrier as a penalty an
amount equal to the first $1500 of the expense incutred by Carrier and paid to it any cargo
claimant or accident victim as a result of the neghgencc of Contractor or its employees in the
performance of this contract. :

P Notification Requirement.  Contractor further agrees to immediately notlfy
Carrier of any potential cargo clain, accident, fine, citation or out-of-service order incurred by
Contractor or its employees in order to ensure Carrier’s comphance with its customer and safety .
obhgatlons :

Q. Escrow of Funds. The Contractor shall deposit with the Catrier a performance
_bond issued by a Surety Company approved by Carrier in the amount of $2,500.00 per vehicle,
ot at his option, may furnish in lien thereof a $500.00 cash bond for the tractor described in
Section IIT of this Agreement to guarantee the full, complete and competent performance of the
Contractor’s obligations under this contract. These obligations include, but are not limited to,
the settlement of all accourts between Contractor, its emplﬂyees or agents, and Carrier, and the
return of all regulatory agency permits, tags and identifications issued in the name of the Carrier
and, the Contractor upon expitation or termination of the Contract or upon the execution of a
receipt for the equipment. . :

The Contractor shall receive notice through the settlement process of any {ransaction
involving the escrow funds, to include any ‘withdrawals or any other adjustments to the escrow
account. Contractor shall have the right to an accounting for transactions involving the escrow
‘fund at any time. The Carrier shall compute interest on the escrow funds at least quarterly. For
purposes of calculating the balance of the escrow fund on which interest must be paid, the carrier
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‘may deduct a sum equal to the average advance made to the Contractor during the penod of time
for which the interest is fo be paid. The interest rate that is to be applicable to said interest
payments shall be set at a rate equal to the average yicld or equivalent coupon issue vield on 13-
week Treasury Bills as estabhshed in the Weekly auction by the Department of Treasury

If for any reason Contracter fails to return Camer s equipment within 48 hours of
request, Contractor acknowledges that Carrier may seek a writ of replevin and agrees to pay all
attendant attorney’s fees and court costs as well as aII costs of recovery incurred by Cartier to
recover its equipment.

R. Impermissive Use of Equipment. The partles contemp]ate that Contractor may -
use trailer equipment owned by Carrier to provide the contracted services. Such equipment may
be used without additional charge for the purpose of providing services for Carrier or with
Carrier’s express permission. During the term of this Agreement, if Contractor moves or pulls
Carrier’s trailer from Carrier’s terminal or other location without Carrier’s authorization,

. Coniractor will be assessed 15¢ per mile for the total number of miles and all other charges
incurred in securing and returning such trailer subject to a minimum charge of $50 per day.

2, Contractor Independence/Control of Operations.
A.  Federal and State Laws. Atall times, Indepehdent Contractor shall remain

solely responsible for payment of all federal and state taxes accruing as a result of its
maintenance and use of the leased vehicle, retention and payment of driver personnel to perform
services under this agreement. Contractor watrants that it is familiar with and shall comply ‘with
all apphcable employment laws-and applicable taxes including and not limited to federal and
state income tax, state worker's compensation, unemployment compensatlon taxes, and overtime
requirements which may be apphcable Contractor Shall mdemmfy and hold carrier harmless
from these obligations. :

To the extent not inconsistent w1th federal, state and safety regulations, including
but not limited to hotirs of service requirements, highway speed limits and other restrictions,
Contractor shall be free to set the method and time of performance for all delivery of loads
accepted by it. The parnes agree and understand that federal and state laws and regulations
impose duties on carriers including the maintaining of records of Coniractor operations,
equipment maintenance, hours of service, reporting for state tax purposes all miles run by the
vehicle as well as additional obligations imposed by cariier's insurer whose federal filings are a.
prerequisite of operations. Contractor agrees to comply with these federal duties and statutes
with respect to the equipinent leased to carrier and will provide all necessary Supporting
documents as required by law. Contractor- warrants that it will only permit driver persennel te)
perform setvice under this Contract who have been credennaled and approved by Carrier in
accordance to US DOT requifements. :

B. Custcmei’-Speciﬁc Requirements. - The parties agtee that in the
- performance of this contract, catrier in its sole discretion will tender Contractor individual loads,
subject to its eqmpment availability on a load-by-load basis. It is agreed that any load may have
CUStOIIleI‘-*Im.POSBd service requirements whlch w1]] be conveyed to the Contractor at time of
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tender. Contractor agrees to accept ot reject the load tender and is riot subject to forced dispatch.
In accepting the load, Contractor agrees to perform in accordance with any special ground rules
imposed by the customer and further warrants that the expected service can be prov1ded in a safe
and non-negligent fashion in accordance with its drivers’ available hours of service.

C. Routes and Methods,. The part1es agree that fedetal regulation requires a

" carriet to be responsible for accounting for all miles run by the involved commercial vehicle
~ -while under lease and for the hours of service of the driver operating the leased vehicle,

regardless of whether the truck is under dispatch. Notwithstanding these requirements,

Contractor is free to select the roitting for performing any dispatch consistent with state and

federal highway speed limits, weight and other restrictions. Carrier will assist Contractor by
providing practical routing information for ils use. Contractor agrees to indemnify and hold
harmless cairier from any claim, fine, loss or damage which arises from the ”deadhead or
bobtail" use by it of the equipment.

Contractor agtees to indemnify and hold harmless Connactor from any claim, fine
or assessment arising out of its failure to comply w1th the warranties and representations

. contained in thls patagraph.

D. . Independent Contractor Status. 1t is the intent of the parﬁes for Contractor
to retain the status of an independent contractor in business for federal and state law purposes,
Carrier’s contrel over Contractot shall be lisnited to that control required by federal and state
statutes and regulations governing the conduct of motor carriers. Contractor shall train all of its
dtiver personnel in accordance with U.S. DOT requirements. aind shall submit all driver personnel
to carrier for qualification, safety and training to the extent required by federal regulations.

‘Neither Contractor nor its driver employées shall be required to attend other employment

training meetings held by the company nor shall they be subject to the company employment
manual. Contractor shall have the right to substitute other qualified drivers to perform the
services subject to cartier’s confirmation that Contragtor’s drlver meets the driver qualifications
established by the U.S. DOT and its insurers.” .

Contractor warranis that no drlver will be iised until the driver has been quahﬂed
by catrier in accordancc with federal safety réquirements. . At all times, Contractor shall remain
responsible for hiring and supervising his employees and for paying their salaries and all relevant

- taxes. Contractor warrants compliance with all fedetal and state employment laws and shall

indemnify and hold carrier harmless from its fa]lure to discharge such obligations.

Contractor shall at all times be free to set its hours of operations consistent with .
the federally imposed hours of service requirements and the scope of the work accepted and the
customer’s service expectations. Contractor is free to work when and where it chooses and shall
accept or reject work assignments on a load by load basis. Contractor agrees to comply with any
scope of work requirement imposed by the customer seivice ‘conditions when accepting a job
a551gnment but is otherwxse free to schedule the ordel of 1ts Work

Where shipper requires same and to facilitatc efficient dispatch, Contractor agrees '
1o provide electronic notification of its operatmg status mcludmg when cqulpment is loaded,
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unloaded ot otherwise available to dlspatch Otherw1se no oral or written report other than, the
supporting documents and logs required by the DOT, bills of lading and shipping documents
required by the customer for payments and fuel 1axes as required by TRTA shall be reqmred

Contractor shall be solely respons1b1e for furnishing the power equipment used to |
provide service and shall keep same in good repair in accordance with federal regulation and

~ inspection requirements. Contractor shall be selely responsible for the payments on the leased

equipment on the subject equipment and shall have the right to make all crucial decisions with
respect to the mamtenance and operation of such equlpment

_ C0n51stent with the leasmg regulatlons which require carrier to have exclusive
possession and conirol of the equipment, Contractor shall be free with notice to work for other
catriers or customers. Confractor shall have the right to dlscharge any driver it emaploys at any
time. Contracior agrees that it shall reassign any driver which Carrier in its sole discretion
determmes is unqualified to comply with Camer s federal 1mposed safety du‘ues

-Contractor warrants as a COIldlthl‘l of this contract that all equipment w1ll be _
contlnually operated in accordance with U.8. DOT safety regulations in a non-neghgent fashlon

Contractor shall accept work assignments on a job by job or load by load basis
and agrees to comply with any ground rules or scope of work requirements established by the
shipper as a service condition imposed on the work providéd, Carrier does not guarantee
Contractm a profit or limit its profit margin for coniracts performed,

3. Standard Operating Procedures. Because Carrier’ s customers require on-board
communication to track delivery times, confirm pickups and deliveries and obtain advice about
in-transit conditions, Contractor agrees to obtain on-board communication devices compatible
with Cartier’s system, Such equipment may be obtained and installed by Conéractor in leased
unit at its choosing. 1f purchased or leased froin Carrier, Contractor’s decision will be reﬂected :
in Appendix D and deduction from sett]ement will be authorized.

‘Unless Contractor or its driver notifies Carner to the conttaty, for the partles

mutual benefit, Cartier will tender loads to Contractor’s driver using such on-board

communications in real time based upon the avaﬂablllty of shipments, the eqmpment and notice
provided electronically that the leased equipraent is available for a new contract consistent. with
the driver’s available hours of service and its location, To facilitate these standard operating
procedures, Contractor agrees to afford Carrier reasonable notice if its driver or unit is otherwise
unavailable to accept additional loads.

4. Contractors Warranties, and lndemmﬁcdtlon As comlderatmn for cntermg mto
th1s agreement Contractor warrants as follows: '

" a. that il is properly 11censed and authorized to conduct its mdependent trade or
_business in accordance Wlth loca.l and state laws.
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b. that it will comply with all federal, state, and local taxing authorities that are
applicable to its trade or business and will pay all applicable withholding and
employment taxes and insurance payments as they come due by reason of its .
retention of personnel to prov1de the contracted service. “

c. that it will not accept or incur any payment obllgatlon on béhalf of Carrier
- without its eXPress wrltten appl oval

d. that it will promptly not1fy Carrier of any acts that msult in any tyjpe of loss,
shortage, citation, fine, ot out of service order-incurred in the course of its use
or maintenance of the lease equlpment durmg the period of this lease.

5. Contractor agrees to.inderanify and hold Catrier harmless from any breach of the
above warranties or if other claim laws or damage arising out of the negligent or wﬂlful acts ot
omission of it, its officers, directors, employces or agent

6. Integ_ted Claim. The Parties agree that this contact sets forth the full
understanding of the Parties and shall not be modified or changed in any way except by express
written addendum. -

. Termination. This Contract may be terminated by either party on fifteen {15) days
‘wmtten notice. If, in the sole opinion of Carrier, the driver qualified by Contractor to-provide
services fails to comply with the Federal Moter Camer Safety Regulatmns, Carrier may
terminate this Agreement at any time.

8.  Claims Notification. The Parties recognize in accordance with federal statute,
Carrier has 6 months from the issuance of any freight invoice to file an undercharged claim 'with
its Shipper. Accordingly, the Parties agree that Contractor will review its settlements and notify
Carrier not later than 165 days after issuance of its disputed arount or thereafter will be barred.

' 9. Arbitration. Parties agrée.thét in the event of aﬂy disputes at the request of either
party the issue miay be submitted to binding arbitration under the rules of the Ametican
Arbitration Association sitting at Indiana . The decision of the arbiter shall be final.

10, Venue and Jurigdiction. This agreement is made putsuant to the requirements of
federal law and otherwise subject to the laws of the state of __Indiana . The partics
agree that Venue and Jurisdiction over all disputes shall be _' Indiana .
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7N Dated this '_‘% ~ day of z%Q

[CARRIER]: Clearwater Logistics [CONTRACTOR] Tl &@Mm yiiss IWe
\’)/Y)Mwylﬁ\/ Lhegc —
_ Signatdre - _ ature
Mo MCLOJ’?(JN , o F;JV //(/2/,{5///
Print Name Print Name
OE—D ] L | _ W/’ﬁ/ﬂi gy
Title o Title
N
Y
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APPENDIX A

IDENTIFICATION OF EQUIPMENT

Make. - ' | Year Serial No.

Tractor  International 921 2001 JHTCDAMNGINO92711

Trailer

Trailer

Trailer

Trailer

Trailer

Name of Contractor: &) o /. ?_J?ﬂﬂffﬂﬂﬂf SERCES T

Phone: o2 4979 oD Ty - Fax: |
Address: 245G aivE Baanwsh wry _ dRiavg FL 32907

FID No. .5 7.3( g ___orSSN:

I certify that the above named Contractor is the title holder or beneficial owner of the identified
equipment authorized to receive payments for the use of this equipment pursuant to the terms of .
“this Agreement, :
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APPENDIX B

 COMPENSATION

For use of Contractoz’s:
Straight Truck: Minimum of 65 % of adjusted gross revenue

160% fuel surcharge
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APPENDIX C
RECDIPT FOR EQUIPMENT
This Receipt is issued b,ﬁ? Carriér to the beneficial owner L TRAnsEol 5 g i dS % u
for VIN No. _? Hor €/ %gﬂ ) é;/,t/o 217 f¢ this date for possession of the
equipment pursuant to an Independent Contractor Agreement. This Receipt shall serve as
compliance with 49 C.F.R. 1376.11 as evidence of a continuing 30 day lease for Carrier to
{ransport general commodities without exception. A copy of the original Lease is kept by Carrier -

at CLEgR10 4788 Loz : faddress). 396 N Homz 57 g/ shatondye J’.nf

| | : N HLSYE
Received this 7/ dayof S &77pm®x 2072 at /308 AM./ @ |
By: ) . : (Anthori_zed Agent of Carrier)

RELEASE OF EQUIPMENT (To be completed upon termination of agreement)

Independent Contractor hereby acknowledges receipt of Equipment described in this Agreement
- Hour Q¢ AM. [P, M Date & 725 9«47} ) Place

Independent Contractor Slgnature O ,@»4”7%*\

L
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EXHIBIT 2
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State Court of Fulton County

e, ) ) . **E-FILED**
Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 198 of 439 17EV003164

11/15/2017 6:07 PM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

JESSY POLSON )

Individually, )

and on behalf of a class of similarly situated )

persons, ) CIVIL ACTION FILE NUMBER
)

Plaintiff, ) 17EV003164

)

v )
)
)
)
)

Defendant.

PLAINTIFE’S MOTION TO STRIKE AND FOR SANCTIONS

COMES NOW JESSY POLSON, Plaintiff in the above-styled civil action, and files this,
his Motion to Strike and for Sanctions pursuant to O.C.G.A. § 15-1-3. Plaintiff’s motion is
based on Defendant’s intentional and willful submission of a materially misleading or false
Affidavit in support Defendant’s pending Motion to Dismiss.

In support of this motion, Plaintiff relies on the following:

1) Plaintiff’s Brief in Support of Motion to Strike and for Sanctions;

2) Affidavit of Matthew Q. Wetherington;

3) Affidavit of Robert N. Friedman;

4) October 18, 2017, Affidavit of Union City Police Chief Cassandra A. Jones;

5) Affidavit of Dennis Davenport;

6) Second Affidavit of Union City Police Chief Cassandra A. Jones;

7) All pleadings of record in the above-styled case; and

8) Any and all other evidence properly before the Court upon the hearing of this

motion.



This 15 day of November, 2017.

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT

WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER

Georgia Bar No. 748321
MATTHEW Q. WETHERINGTON
Georgia Bar No. 339639

ROBERT N. FRIEDMAN

Georgia Bar No. 945494




CERTIFICATE OF SERVICE

I hereby certify that I have this day caused a true and correct copy of the foregoing
PLAINTIFF’S MOTION TO STRIKE AND FOR SANCTIONS to be served upon all parties in this

case by United States Mail, proper postage prepaid, addressed as follows:

Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta. GA 30309

This 15" day of November, 2017.

WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER
Georgia Bar No. 748321

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN

Georgia Bar No. 945494
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11/15/
LeNora

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf of a
class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
V. 17EV003164
KENNY MCELWANEY D/B/A MAXIMUM
BOOTING CO.,,

Defendant.

PLAINTIFE’S BRIEF IN SUPPORT OF MOTION TO STRIKE AND FOR SANCTIONS

**E-FILED**
17EV003164
2017 6:07 PM
Ponzo, Clerk
Civil Division

COMES NOW JESSY POLSON, Plaintiff in the above-styled civil action, and files this,
his Brief in Support of Motion to Strike and for Sanctions, respectfully showing this the Court as
follows:

INTRODUCTION

Defendant’s Motion to Dismiss attached a materially false Affidavit for the sole purpose
of attempting to convince this Court that Defendant has fully complied with the Union City
booting ordinance. Defendant, through his counsel, drafted and filed an Affidavit of Union City
Police Chief Cassandra A. Jones that falsely asserts Chief Jones, and other officers, determined
that Defendant’s signs contain all of the language required by Union City’s booting ordinance.
This Affidavit is false and misleading for two reasons. First, Chief Jones and her office have
only inspected Defendant’s signs for size and visibility. This distinction was clearly
communicated to Defendant by Chief Jones and the City Attorney for Union City prior to
Defendant submitting the Affidavit. Second, Defendant’s signs do not contain the language
required by the ordinance. Defendant and his counsel have confirmed this fact numerous times

in communications with Plaintiff’s counsel. Nonetheless, despite actual knowledge that: (1)
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Defendant’s signs do not contain the language required by the ordinance; and (2) Chief Jones’
inquiry was limited to the size and visibility of Defendant’s signs — not the language — Defendant
drafted and filed a false Affidavit with the Court. The willful mischaracterization of material
facts to gain an unfair advantage in a lawsuit should not be tolerated by this Court.

STATEMENT FACTS

A. Defendant’s Signs Do Not Comply with the Union City Ordinance

This lawsuit arises out of Defendant’s unlawful booting of Plaintiff’s truck at the
Walmart Supercenter parking located at, or around, 4735 Jonesboro Rd, Union City, GA 30291
(the “Walmart Supercenter”). (PI’s Comp, 9 12-19; PI’s Amended Comp., 9 12-19). The only
legal authorization for vehicle immobilization within Union City is provided by municipal
ordinance (City of Union City Code of Ordinances, Chapter 10, Article I, § 10-28).! (PI’s Comp,
11 4-8; PI’s Amended Comp., 99 4-8). Thus, the most important issue in this case is whether
Defendant’s signs completely comply with the ordinance. Plaintiff’s lawsuit alleges that, at the
location where Defendant booted Plaintiff’s truck, and at all other locations where Defendant
immobilizes vehicles in Union City, Defendant’s signs do not comply with the Union City
booting ordinance. (PI’s Comp, 9 11-19; PI’s Amended Comp., 4 11-19). Specifically,
Plaintiff alleges that Defendant’s signs:

a. Do not contain a statement that cash, checks, credit cards, and debit cards
are accepted for payment;

b. Do not contain a statement that no additional fee will be charged for use of
cash, checks, credit cards, or debit cards; and

c. Do not contain the name and address of the entity that hired the vehicle
immobilization service or company.

L A true and accurate copy of Union City’s vehicle immobilization ordinance is attached to Plaintiff’s Request for
Judicial Notice of City Ordinance, filed contemporaneously with Plaintiff’s Motion to Strike and for Sanctions.
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(PI’s Comp, 9 17-19; PI’s Amended Comp., 99 17-19).

After Plaintiff served Defendant with his Complaint, Defendant’s counsel requested that
Plaintiff dismiss his lawsuit based on Defendant’s representation that he had additional signs at
the Walmart Supercenter that comply with the Union City booting ordinance. (Affidavit of
Matthew Q. Wetherington, { 5, attached hereto as Exhibit A). As evidence of this, Defendant’s

counsel provided several pictures of the following signs:

(Wetherington Aff., 11 5-6).

Upon review, Plaintiff’s counsel explained that the signs in question were clearly altered
with labeling tape,? and that, even if these exact signs were at the Walmart Supercenter when
Plaintiff’s truck was booted, the signs still do not comply with Union City’s booting ordinance as

they are missing mandatory payment language. (Wetherington Aff., § 7; Affidavit of Robert N.

2 On the left sign, “NO ADDITIONAL FEES APPLY FOR DEBIT OR CREDIT CARDS” was added. On the right
sign, the name of the parking lot owner, address of the booting company, and payment information was added.
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Friedman, { 7, attached hereto as Exhibit B); Union City Code of Ordinances, Chapter 10,
Article I, § 10-28(b)(2)(e) (“It shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle ... unless the following conditions are met ... A statement
that no additional fee will be charged for use of cash, checks, credit cards, or debit cards.”). In
recognition that the signs were missing this required language, Defendant’s counsel alleged that
the omission was not actionable:

For instance, if you are complaining that the debit or credit card language was

missing, that’s only a claim if someone was charged a fee for that. There is no

claim absent harm that flows from the alleged violation....

(Wetherington Aff., 1 8; Friedman Aff., { 8).

Again, Plaintiff’s counsel stated that strict compliance with the Union City booting
ordinance is a condition precedent to lawfully boot vehicles in Union City and, based on the
plain language of the ordinance, the “failure to comply with any portion of the ordinances
renders the booting unlawful.” (Friedman, Aff., 1 9). Therefore, as of August 31, 2017,
although Defendant disputed whether the violation was actionable, Defendant’s counsel
unquestionably knew that Defendant’s signage at the Walmart Supercenter did not contain all of
the language required by the ordinance. (Wetherington Aff., | 8; Friedman Aff., 11 8-9).

B. Defendant Obtained a Materially False Affidavit from Chief Jones

On October 20, 2017, Defendant filed his Motion to Dismiss, contending, in part, that the
“Chief of Police of Union City ... has approved of Plaintiff s signage as being in compliance
with the Ordinance.” (Defendant’s Brief in Support of Motion to Dismiss, p. 2). To support this
claim, Defendant attached the October 18, 2017, Affidavit of Union City Police Chief Cassandra
A. Jones. (Exhibit B to Defendant’s Motion to Dismiss). The October 18, 2017, Affidavit of

Chief Jones alleges that on January 10, 2017, Chief Jones and Captain Gloria Hodgson inspected
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Defendant’s signage “at the Walmart Supercenter,” and “determined that the signage was in
compliance with the Booting Ordinance....” (Jones Aff., §5). The October 18, 2017, Affidavit
of Chief Jones also states that she “confirmed that the Union City Code Enforcement ... has
found the signage at the Walmart Supercenter to be in compliance with the Booting Ordinance.”
(Jones Aff., 1 7).

Considering that Defendant’s signs at the Walmart Supercenter are indisputably missing
required language, Plaintiff’s counsel contacted Chief Jones and Dennis Davenport, City
Attorney for Union City, to understand why Chief Jones had signed an obviously false sworn
statement. (Friedman Aff., 11 10-22; Wetherington Aff., 11 9-14). Davenport stated that, prior
to October 18, 2017, Defendant’s counsel had contacted him to discuss Plaintiff’s lawsuit.
(Affidavit of Dennis Davenport, { 5, attached hereto as Exhibit C). Davenport informed
Defendant’s counsel that Chief Jones had inspected Defendant’s signs on, or about, January 10,
2017, due to concerns from the Mayor and City Council that booting signage in Union City was
“too small to be effective.” (Davenport Aff., 6). Davenport provided Defendant’s counsel
with two memoranda that documented these concerns, and Chief Jones’ findings regarding
signage size. (Davenport Aff., 1 7). Chief Jones personally told Defendant’s counsel that her
“inspection of the signage on January 10, 2017, was limited to determining if the signs were
visible, provided notice that booting occurred on the property, and were of sufficient size.”
(Second Affidavit of Chief Jones, 1 6, attached hereto as Exhibit D).

Defendant’s counsel did not disclose to Davenport that Plaintift’s lawsuit alleged that
Defendant’s signs were missing required language. (Davenport Aff., 1 8). Chief Jones and
Davenport never told Defendant’s counsel that Chief Jones, or anyone else with the Union City

Police Department, had inspected Defendant’s signs to ensure they contained all of the language
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required by the Union City booting ordinance. (Davenport Aff., § 9; Second Jones Aff., { 8).
The October 18, 2017, Affidavit of Chief Jones, prepared by Defendant’s counsel, was reviewed
and approved by Davenport because he was led to believe the Affidavit was only documenting
that Defendant’s signs “met the minimum size requirements.” (Davenport Aff., § 10).

When Chief Jones was made aware of the context in which her Affidavit was presented
to the Court, Chief Jones agreed to submit a second Affidavit explaining that she expressly told
Defendant that her inspection was limited to whether the signs were “visible [...] and were of
sufficient size.” (Second Jones Aff., § 6). Chief Jones stated that her October 18, 2017,
Affidavit was NOT intended to imply that she had made any “determination regarding whether
the specific language contained on the signage ... complied with all of the conditions imposed by
the Union City Booting Ordinance.” (Second Jones Aff., 19). Additionally, Chief Jones
expressly withdrew any and all allegations which even suggest that any of Defendant’s signs: (1)
contain all of the language required by the ordinance; and (2) are in full compliance with the
ordinance. (Second Jones Aff., 11 10-11).

C. Defendant Confirmed his Intent to Rely on a False Affidavit

To verify that there was no misunderstanding or inadvertent phrasing of Chief Jones’
October 18, 2017, Affidavit, Plaintiff’s counsel requested that Defendant’s counsel confirm in
writing that Chief Jones told him “that the language on all of the signs that they reviewed are in
full compliance with the ordinance.” (Wetherington Aff., § 15). Defendant’s counsel affirmed
that Chief Jones told him that the language on all of Defendant’s signs complied with the
ordinance. (Wetherington Aff., 1 16). Defendant’s counsel further alleged that the October 18,
2017, Affidavit of Chief Jones “defeats” Plaintiff’s case, and that Plaintiff should “move on”

based on “how hard” Defendant’s counsel litigates. 1d. Accordingly, despite Defendant’s
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knowledge that: (1) Plaintiff’s lawsuit is entirely about language missing from Defendant’s
signs; (2) Defendant’s signs are missing required language; and (3) Defendant’s signs were only
previously inspected for size, Defendant, through his counsel, intentionally drafted and submitted
a materially false Affidavit to mislead this Court. Such misconduct cannot be condoned and
must be sanctioned.

LEGAL STANDARD

The intentional submission of false or misleading statements to the Court is sanctionable
conduct under O.C.G.A. § 9-15-14 . Century Center at Braselton LLC v. Town of Braselton, 285
Ga. 380, 381 (2009) (upholding sanctions where counsel “knowingly and willfully presented an
inaccurate and false survey in an effort to defraud the court, subvert justice, and gain an unfair
advantage....”); see also Huffman v. Armenia, 284 Ga. App. 822, 828-29, 645 S.E.2d 23, 28
(2007) (affirming award of $32,000 in fees under O.C.G.A. § 9-15-14 for “[A]ttorneys’ actions
in making false statements of material fact in briefs filed in this Court....”). Moreover, “the trial
court may impose a harsh sanction, including the striking of ... pleadings and the barring of the
introduction of supporting evidence, because of the inherent power of the trial court who is
charged with the efficient clearing of cases upon the court’s docket.” Bayless v. Bayless, 280 Ga.
153, 155, 625 S.E.2d 741, 743 (2006); see also O.C.G.A. § 15-1-3 (“Every court has power ...
[t]lo compel obedience to its judgments, orders, and process ... [and] control, in the furtherance
of justice, the conduct of its officers and all other persons connected with a judicial proceeding
before it, in every matter appertaining thereto.”). The Court of Appeals will not reverse a trial
court’s imposition of sanctions for the presentation of a false or misleading affidavit unless there
has been a clear abuse of discretion. Malloy v. Cauley, 169 Ga. App. 623, 624, 314 S.E.2d 464,

465 (1984).
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In addition to the Court’s power to “control the furtherance of justice” under O.C.G.A. §
15-1-3, Georgia’s summary judgment statute expressly contemplates sanctions for submitting
false affidavits. By submitting the October 18, 2017, Affidavit of Chief Jones, and the Affidavit
of Defendant, Defendant’s Motion to Dismiss introduced facts not included in the pleadings,
converting Defendant’s motion into a motion for summary judgment subject to O.C.G.A. § 9-11-
56. See O.C.G.A. § 9-11-12(b) (“If, on a motion to dismiss ... matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Code Section 9-11-56.”). O.C.G.A. 8 9-11-56(Q)
provides that:

Should it appear to the satisfaction of the court at any time that any of the

affidavits presented pursuant to this Code section are presented in bad faith or

solely for the purpose of delay, the court shall forthwith order the party

employing them to pay to the other party the amount of the reasonable expenses

which the filing of the affidavits caused him to incur, including reasonable

attorney’s fees, and any offending party may be adjudged guilty of contempt.

Id. (emphasis added); Malloy 169 Ga. App. at 624 (“Appellant contends that the trial court erred
by ... imposing the sanction of attorney fees and expenses ... the trial court’s action was fully
warranted based upon appellant’s presentation of an affidavit containing a statement she knew to
be false.”).

Here, because Defendant submitted the October 18, 2017, Affidavit of Chief Jones to this
Court with full knowledge that the allegations contained therein were materially misleading or
false, the Court should: (1) strike the Affidavit to prevent Defendant from profiting from his
misconduct; (2) order Defendant, and Defendant’s counsel, to pay Plaintiff’s attorney’s fees
incurred in filing this motion and in responding to Defendant’s Motion to Dismiss; (3) issue an

evidentiary sanction precluding Defendant from contesting Plaintiff’s claim that all of

Defendant’s signs fail to comply with the ordinance; and (4) issue a show cause order to
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determine what additional sanctions should be issued, including striking Defendant’s Answer.
Although harsh, such sanctions are necessary to deter such flagrant unprofessional conduct. See
National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 643, 96 S. Ct. 2778,
2781, 49 L. Ed. 2d 747 (1976) (“[T]he most severe in the spectrum of sanctions provided by
statute or rule must be available to the district court in appropriate cases, not merely to penalize
those whose conduct may be deemed to warrant such a sanction, but to deter those who might be
tempted to such conduct in the absence of such a deterrent.”).

ARGUMENT AND CITATION OF AUTHORITY

Though there are not many reported cases involving the intentional submission of false or
misleading affidavits, the case of City of Griffin v. Jackson, 239 Ga. App. 374, 520 S.E.2d 510
(1999), is directly on point. In Jackson, plaintiff filed suit against the “City of Griffin for injuries
she allegedly sustained when her automobile collided with a police vehicle....” Id. at 374-75.

At issue were “photographs of the collision scene” taken by “Gail Burel Mullins, an investigator
for the Griffin Police Department.” Id. at 375. Plaintiff requested these photos in discovery, the
photos were never produced, plaintiff moved to compel, and the trial court ordered the city to
produce the photos. Id. The city then moved for a protective order, claiming it could not locate
the photos. 1d. In support of this motion, the city “submitted affidavits from Chief of Police
Armand Capeau and Corporal James Landham stating that they had performed a diligent search
for the photographs but could not find them.” 1d.

When it was later determined through depositions that the photos were at one time in the
police department’s possession, the trial court struck the city’s answer and the city appealed. 1d.
at 376. On appeal, the Georgia Court Appeals upheld the trial court’s ruling, in part, based on

the finding that the city provided “misleading affidavits that mischaracterized the nature of the
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city’s investigation and that failed to disclose relevant facts known to the city, in an attempt to
obtain a protective order....” Id. at 382. The court held that such conduct was “sufficient to
demonstrate that the city acted with conscious indifference to the consequences,” and that, based
on these facts, “the trial court did not abuse its discretion in striking the city’s pleadings.” Id.

In the instant case, as in Jackson, Defendant obtained and submitted an affidavit from a
police chief that mischaracterized the nature of a prior police investigation, and failed to disclose
materially relevant facts known to Defendant. Defendant was informed by both Chief Jones and
Davenport that the Union City Police Department’s January 10, 2017, investigation was limited
to the size and visibility of Defendant’s signage. (Davenport Aff.,  6; Second Jones Aff., 1 6).
The October 18, 2017, Affidavit obtained and submitted by Defendant omits this key fact, and
contains the substantially broader claim that Chief Jones, and other officers, “determined that the
signage was in compliance with the Booting Ordinance....” (Jones Aff., 4 5). Just as in Jackson,
Defendant used this misleading Affidavit to support a motion intended to give Defendant an
advantage in the case, thereby undermining the integrity of the Court. This was not a mistake or
a misunderstanding by Defendant or Defendant’s counsel. The Affidavit was carefully worded
to deceive Chief Jones, Davenport, Plaintiff, and this Court.

As stated above, Defendant knew that: (1) Plaintiff’s primary allegation is that
Defendant’s signs are missing required language; and (2) Defendant’s signs are in fact missing
required payment language. (Wetherington Aff., 1 7-8; Friedman Aff., § 7-9). That Defendant
had this information, and failed to disclose it to Chief Jones and Davenport, establishes that
Defendant’s mischaracterization of Chief Jones’ prior investigation was willful. (Davenport
Aff., 1 8). Any allegation that this was some misunderstanding is baseless. At the time

Defendant obtained the October 18, 2017, Affidavit, Defendant’s counsel spoke with both the

10
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City Attorney and Chief Jones to determine the extent of Chief Jones’ prior investigation of
Defendant’s signs. (Davenport Aff., §9 5-9; Second Jones Aff., 1 4-8). Both Mr. Davenport
and Chief Jones have provided sworn statements documenting their conversations with
Defendant’s counsel. 1d. When given an opportunity to clarify his intent, Defendant’s counsel
reiterated the false statements contained in the October 18, 2017, Affidavit and offered
grandstanding comments about “how hard” he litigates. (Wetherington Aff., 11 15-16).
Consequently, because Defendant, through his counsel, has willfully and unrepentantly obtained
and submitted a materially misleading affidavit for the express purpose of deceiving this Court,
the Court should issue appropriate sanctions.

Such sanctions should at the very least include striking the October 18, 2017, Affidavit of
Chief Jones to ensure that Defendant does not benefit from his misconduct. As an additional
sanction, since Defendant attempted to defraud this Court with an Affidavit that falsely alleges
Defendant’s signs fully comply with the ordinance, an evidentiary sanction prohibiting
Defendant from challenging Plaintiff’s contention that all of Defendant’s signs fail to comply
with the ordinance is fitting. Because the facts and circumstances surrounding the October 18,
2017, Affidavit of Chief Jones show that it was offered in bad faith, Plaintiff also requests that
the Court order Defendant, and Defendant’s counsel, to pay Plaintiff’s attorney’s fees incurred in
filing this motion, and in responding to Defendant’s Motion to Dismiss pursuant to either
0.C.G.A. 89-11-56(g) or O.C.G.A. § 9-15-14. Lastly, as Defendant’s actions were willful, the
Court should issue a show cause order to determine what additional sanctions should be issued,
including striking Defendant’s Answer.

CONCLUSION

WHEREFORE, based upon the above reasons, Plaintiff respectfully requests that his

11



Motion to Strike and for Sanctions be GRANTED and that the Court:

1) Strike the October 18, 2017, Affidavit of Chief Jones;

2) Issue an evidentiary sanction precluding Defendant from contesting
Plaintiff’s claim that all of Defendant’s signs fail to comply with City of
Union City Code of Ordinances, Chapter 10, Article I, § 10-28;

3) Order Defendant, and Defendant’s counsel, to pay all attorney’s fees
incurred by Plaintiff in filing this motion, and in responding to
Defendant’s Motion to Dismiss under either O.C.G.A. § 9-11-56(g) or
0.C.G.A. § 9-15-14; and

4) Issue a show cause order to determine what additional sanctions should be

issued, including striking Defendant’s Answer.

This 15th day of November, 2017.

WERNER WETHERINGTON, PC

/s/ Matthew O. Wetherington
MICHAEL L. WERNER
Georgia Bar No. 748321

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN

Georgia Bar No. 945494



CERTIFICATE OF SERVICE

I hereby certify that I have this day caused a true and correct copy of the foregoing
PLAINTIFF’S BRIEF IN SUPPORT OF MOTION TO STRIKE AND FOR SANCTIONS to be

served upon all parties in this case by United States Mail, proper postage prepaid, addressed as

follows:
Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta. GA 30309

This 15th day of November, 2017.

WERNER WETHERINGTON, PC

/s/ Matthew Q. Wetherington
MICHAEL L. WERNER
Georgia Bar No. 748321

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN

Georgia Bar No. 945494
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

JOINT STIPULATION EXTENDING TIME FOR DEFENDANT TO RESPOND
TO PLAINTIFE’S MOTION TO STRIKE AND FOR SANCTIONS

COME NOW Plaintiff and Defendant, by and through their attorneys, and jointly stipulate
to this Court that the time within which Defendant Kenny McElwaney d/b/a Maximum Booting Co.
has to respond to Plaintiff’s Motion to Strike and for Sanctions is hereby extended up, through and
including, Friday, December 22, 2017.

Respectfully submitted, this 14" day of December, 2017.

PREPARED AND
STIPULATED TO BY:

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435
KENNETH J. BENTLEY
Georgia Bar No. 715496

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
Kbentley@insleyrace.com

STIPULATED TO BY:

[s/ Matthew Q. Wetherington
MATTHEW Q. WETHERINGTON
Georgia Bar No. 339639

(Signed with Express Permission

By Brynda Rodriguez Insley, Esq.)

WERNER WETHERINGTON, P.C.
2860 Piedmont Rd. NE

Atlanta, GA 30305

(404) 793-1690
Matt@WernerLaw.com

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served a copy of the within and foregoing JOINT
STIPULATION EXTENDING TIME FOR DEFENDANTS TO RESPOND TO PLAINTIFF’S
MOTION TO STRIKE AND FOR SANCTIONS upon all parties to this matter by Odyssey
EFileGA and by depositing a true copy of same in the United States Mail, in a properly addressed
envelope with adequate postage thereon to the counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

Co-Counsel for Defendant
Kenny McElwaney d/b/a
Maximimum Booting Co.
Jason S. Bell, Esq.

Smith Gambrell & Russell, LLP
Promenade I, Suite 3100

1230 Peachtree Street, NE
Atlanta, GA 30309-3592

This 14™ day of December, 2017.

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435
KENNETH J. BENTLEY

Georgia Bar No. 715496

Attorneys for Defendant

Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
Kbentley@insleyrace.com
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12/22/2017 1:54 PM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

SECOND JOINT STIPULATION EXTENDING TIME FOR DEFENDANT TO
RESPOND TO PLAINTIFF’S MOTION TO STRIKE AND FOR SANCTIONS

COME NOW Plaintiff and Defendant, by and through their attorneys, and jointly stipulate
to this Court that the time within which Defendant Kenny McElwaney d/b/a Maximum Booting Co.
has to respond to Plaintiff’s Motion to Strike and for Sanctions is hereby extended up, through and
including, Friday, December 29, 2017.

Respectfully submitted, this 22" day of December, 2017.

PREPARED AND
STIPULATED TO BY:

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435
KENNETH J. BENTLEY
Georgia Bar No. 715496

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
Kbentley@insleyrace.com

STIPULATED TO BY:

/s/ Robert N. Friedman
MATTHEW Q. WETHERINGTON
Georgia Bar No. 339639

ROBERT N. FRIEDMAN

Georgia Bar No. 945494

(Signed with Express Permission

By Brynda Rodriguez Insley, Esq.)

WERNER WETHERINGTON, P.C.
2860 Piedmont Rd. NE

Atlanta, GA 30305

(404) 793-1690
Matt@WernerLaw.com
robert@wernerlaw.com

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served a copy of the within and foregoing
SECOND JOINT STIPULATION EXTENDING TIME FOR DEFENDANTS TO RESPOND TO
PLAINTIFF’S MOTION TO STRIKE AND FOR SANCTIONS upon all parties to this matter by
Odyssey EFileGA and by depositing a true copy of same in the United States Mail, in a properly
addressed envelope with adequate postage thereon to the counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

Co-Counsel for Defendant
Kenny McElwaney d/b/a
Maximimum Booting Co.
Jason S. Bell, Esq.

Smith Gambrell & Russell, LLP
Promenade Il, Suite 3100

1230 Peachtree Street, NE
Atlanta, GA 30309-3592

This 22™ day of December, 2017.

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435
KENNETH J. BENTLEY

Georgia Bar No. 715496

Attorneys for Defendant

Kenny McElwaney d/b/a
Maximum Booting Co.




Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 276 of 439

INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
Kbentley@insleyrace.com
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*E-FILED**
17EV003164

12/29/2017 5:21 PM
LeNora Ponzo, Clerk
Civil Division

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

Plaintiff,
CIVIL ACTION
VS, FILE NO. 17EV003164
KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

)
)
)
)
)
)
)
)
)
)
Defendant, )
)

RESPONSE TO PLAINTIFE’S MOTION TO STRIKE AND FOR SANCTIONS ON
BEHALFK OF DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

COMES NOW, Kenny McElwaney d/b/a Maximum Booting Co. (“Defendant Mr.
McElwaney”) named as Defendant in the above styled civil action, by and through counsel,
herein files this, his Response to Plaintiff’s Motion to Strike and for Sanctions (Plaintiff’s
Motion), respectfully showing the Court that Plaintiff’s Motion should be summarily denied as it
is without any legal or factual merit and propounded in bad faith for the sole purpose of
distracting the Court from the merits of the underlying Motion to Dismiss filed by the Defendant
Mr. McElwaney.

L PROCEDURAL HISTORY
1.

On June 30, 2017, Plaintiff filed the present lawsuit against Defendant Mr. McElwaney

arising out of injuries allegedly sustained by him when the truck he was driving was booted in a

Walmart parking lot. (Plaintiff’s Complaint, generally).



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 278 of 439

2,

On October 20, 2017, Defendant Mr, McElwaney timely filed his Answer to Plaintiff’s
Complaint, and a Motion to Dismiss Plaintiff’s Complaint (“Motion to Dismiss™). On October
25, 2017, Defendant Mr. McElwaney requested oral argument on his Motion to Dismiss.

5.

On November 15, 2017, Plaintiff filed his: a) First Amended Complaint; b) Opposition to
Defendant’s Motion to Dismiss Plaintiff’s Complaint; and ¢) Motion to Strike and for Sanctions.
6.

Defendant Mr, McElwaney timely files this his Response to Plaintiff’s Motion showing
the Court that the Plaintiff’s Motion is baseless and should be summarily denied.

IL. STATEMENT OF PERTINENT FACTS

Maximum Booting Company (“MBC”) performs vehicle immobilization services
(commonly referred to as “booting™) in Union City, Georgia; but, only with respect to
commercial vehicles. MBC is permitted to conduct vehicle immobilization services with the
Union City Police Department, MBC has never been cited for any violation of the Union City
booting ordinance. (See Affidavit of Defendant Mr, McElwaney, Paragraph 2, attached as
Exhibit “A” in support of his Motion to Dismiss filed on October 20, 2017).

MBC has a contract to perform vehicle immobilization services at the Walmart Super
Center at 4735 Jonesboro Road, Union City, GA 30291 (“Walmart Super Center™). See Affidavit
of Defendant Mr. McElwaney, Paragraph 3).

On January 10, 2017, Defendant Mr. McElwaney and John Page (who operates Buckhead
Parking Enforcement) met with Chief of Police for Union City, Cassandra A. Jones ("Chief

Jones") and Captain Gloria Hodgson of the Union City Police Force for them to inspect the
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signage at the parking lots in Union City where MBC and Mr. Page’s conduct vehicle
immobilization services. They visited all of the lots in Union City at which MBC conducts
vehicle immobilization services including the Walmart Super Center. Chief Jones indicated that
the signage at the entrance of the parking lots was in compliance with the Union City Ordinance
about booting. {See Affidavit of Defendant Mr. McElwaney, Paragraph 4)

On June 30, 2017, Plaintiff f{iled the present lawsuit against Defendant Mr. McElwaney.
Jason S, Bell, Esq. (Mr. Bell) with Smith, Gambrell & Russell, LLP was personally retained by
Defendant Mr. McElwaney to defend him and MBC. In the course of Mr. Bell’s investigation, he
learned that Chief Jones had inspected the signage at various parking lots in Union City in
January 2017 to review their compliance with the Union City Booting Ordinance; Chief Jones
was with Defendant Mr, McElwaney and others when she conducted the inspection; and Mr. Bell
understood that Chief Jones had determined that the signage was in compliance with the Union
City Booting Ordinance. Mr, Bell, therefore, wanted to interview Chief Jones regarding her
knowledge, and obtain an Affidavit, if possible. (See Affidavit of Jason S. Bell, Esq., Paragraph
3, attached hereto as Exhibit “I*).

Mr. Bell first contacted the City Attorney for Union City, Mr. Dennis Davenport ("Mr.
Davenport"), to see whether he could interview Chief Jones and polentially obtain an Affidavit
regarding her knowledge and actions with regard to the Union City Booting Ordinance, Mr, Bell
told Mr. Davenport about the lawsuit, Plaintiff’s allegations that the wording on the signage was
not in compliance with the Ordinance, and that the parties could not even agree on the signage
that was present, Mr, Bell also told him regarding Chief Jones' January 2017 inspection of the

signage with Defendant Mr. McElwaney and others, and his understanding that Chief Jones had
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approved of the signage as being in compliance with the Ordinance. (Sce Affidavit of Mr, Bell,
Paragraph 4),

Mr. Davenport was very accommodating. He told Mr. Bell that he could contact Chief
Jones directly and gave him her cell phone number. Mr. Davenport also offered to send Mr., Bell
some history of the Booting Ordinance, and Mr. Bell said please do as this was a class action
complaint, and the fact that the law had changed would be relevant. (Affidavit of Mr. Bell,
Paragraph 5).

Mr. Bell subsequently contacted Chief Jones, and told her about the lawsuit, his
representation of Defendant Mr, -McElwaney, his understanding of the January 2017 inspection
of the signage she had performed with Defendant Mr. McElwaney and his request to meet with
her. She agreed that they could meet and scheduled a meeting for October 4, 2017 at her office.
Mr, Bell indicated that he was happy for Mr. Davenport to participate, but Chief Jones indicated
that would not be necessary. (Affidavit of Mr. Bell, Paragraph 6).

Dani Burnette, an associate with Mr. Bell’s Firm (then a law clerk), accompanied Mr,
Bell to the meecting with Chief Jones on October 4, 2017, During the meeting, Mr. Bell told
Chief Jones about the lawsuit, Plaintiff’s claim that the subject signs were not in compliance with
the Ordinance because they did not contain the required langnage and that the parties could not
even agree on the signage that was present, Mr, Bell further told Chief Jones that it was his
understanding from Defendant Mr. McElwaney that she had inspected the signage at the
Walmart and other locations in January and determined that it was in compliance with the Union
City Booting Ordinance. Chief Jones confirmed she knew the Ordinance and told Mr, Bell and
Ms. Burnette that she had in fact inspected the signage at the Walmart and other locations with

Captain Hodgson, and that it was in compliance with the Union City Booting Ordinance. Chief
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Jones made no indication that her inspection was limited to certain parts of the Union City
Booting Ordinance, (See Affidavit of Mr. Bell, Paragraph 7; Affidavit of Dani Burnette, Esq.,
Paragraphs 4-5, attached hereto as Exhibit “2”).

Mr. Bell also told Chief Jones that it was his understanding from Defendant Mr.
McElwaney that Code Enforcement had inspected and approved of the subject signage as being
in compliance with the Union City Booting Ordinance. During the meeting, Chief Jones called
who Mr, Bell understood to be the head of the Union City Code Enforcement, on the
speakerphone on her cell phone in front of Mr. Bell and Ms. Burnette. He confirmed that he had
ingpected the subject signage and it was in compliance with the Union City Booting Ordinance.
He asked whether Chief Jones needed him to check it again. She said she did not need him to. As
Mr. Bell understood Chief Jones, Code Enforcement was not part of the Police Department, but
it ultimately reported to Chief Jones. (See Affidavit of Mr. Bell, Paragraph 8; Affidavit of Ms.
Burnette, Paragraph 6).

Although Mr. Davenport made no request to be involved in the process, Mr. Bell made
sure to include Mr. Davenport during the draft affidavit review process. Mr. Bell called Mr.
Davenport and told him that he would be sending him the draft Affidavit of Chief Jones. Mr.
Davenport confirmed that he would review it with Chief Jones. On October 12, 2017, Mr. Bell
emailed the draft Affidavit of Chief Jones to Mr. Davenport. (See Affidavit of Mr. Bell,
Paragraph 9 and Exhibit A to Mr. Bell’s Affidavit).

Separately, Ms, Burnette e-mailed Chief Jones thanking her for meeting, and telling her
that they were sending the draft affidavit to Mr. Davenport for him to review it with her. (See

Affidavit of Mr. Bell, Paragraph 10, Affidavit of Ms. Burnette, Paragraph 7)
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On October 13, 2017, Mr. Davenport e-mailed Mr. Bell and stated that "Chief Jones
emailed me and asked me to have you give her a call to make some corrections on the affidavit."
(Affidavit of Mr, Bell, Paragraph 11 and Exhibit B to Mr. Bell’s Affidavit).

Mr. Bell talked to Chief Jones on October 13, 2017, and she asked Mr, Bell to make
changes to the language in paragraph four (4) of the Affidavit. (Affidavit of Mr. Bell, Paragraph
12).

Pursuant to Chief Jones’ request, Mr. Bell made the changes to the draft Affidavit.
Although Mr. Davenport had not asked to be kept involved, Mr. Bell made sure to copy him on
his response e-mail to Chief Jones. (Affidavit of Mr. Bell, Paragraph 13).

In Mr. Bell’s response e-mail, he sent Chief Jones a clean version of the Affidavit and a
redline showing the changes she had requested. Mr. Bell also wrote: "If this is correct, you can
execute it, and I will send someone to pick it up. If you have any other changes, plcase let me
know." (Affidavit of Mr, Bell, Paragraph 14 and Exhibit C to Mr. Bell’s Affidavit).

Chief Jones executed her Affidavit on October 18, 2017 stating the following;:

L.

1 am of the age of majority, suffer no legal disability, and am competent to testify. This

Affidavit is given freely and is based upon my personal knowledge,
2.

I am the Chief of Police for the Union City Police Department, which position I have

held since January 2016. Prior to that position, I was the Chief of Police of Fulton County from

2007-2015, and I have been a police officer for over 40 years.
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3.

Union City Code of Ordinances § 10-28(b) provides that it shall be unlawful for a vehicle
immobilization device to be attached fo a vehicle unless certain conditions are met including that
signs containing information specified in the Ordinance are posted at the entrance of the lots
{(“Booting Ordinance™).

4,

The Union City Police Department oversees the Booting Ordinance, In fact, the Booting
Ordinance requires any person affixing or removing a vehicle immobilization device to register
with and obtain a written permit from the Union County Police Department. The Union City
Code Enforcement Division, housed within the Union City Police Department, is directly
responsible for the inspection and enforcement of residential and commercial properties to
ensure compliance with local ordinances, including the Booting Ordinance. The Code
Enforcement Division does not directly report to me but is under my ultimate supervision,

5.

As a part of my official police duties, in early Jannary 2017, [ decided to inspect the
signage at various parking lots in Union City to review their compliance with the Booting
Ordinance. Specifically, on January 10. 2017, 1, along with Captain Gloria Hodgson of the Union
City Police force, met the representatives of two booting companies, Kenny McElwaney
{(Maximum Booting) and John Page (Buckhead Parking Enforcement) to inspect the signage at
the parking lots where their companies conduct vehicle immobilization in Union City including
the signage at the Walmart Supcrcenter located at 4735 Jonesboro Road, Union City, GA 30291
(“Walmart Supercenter’). We (Captain Hodgson and myself) determined that the signage was in

compliance with the Booting Ordinance including the signage at the Walmart Supercenter, I also
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noted that the sign itself at the Walmart Supercenter was actually larger in size than what was
required by the Booting Ordinance at that time,
6.

On March 21, 2017, the Union City Council amended the Booting Ordinance to increase
the size of the signs to 18” x 24”. During my previous inspection of the Walmart Supercenter, 1
noted that the signage was already in compliance with this increased signage requirement.

7.

1 have confirmed that the Union City Code Enforcement has also inspected the signage at
the Walmart Supercenter and has found the signage at the Walmart Supercenter to be
incompliance with the Booting Ordinance.

8.

Neither Mr. McEIwaney nor his company, Maximum Booting, has ever been cited by
either the Union County Police Department or the Code Enforcement Division for any violation
of the Booting Ordinance.

(See Affidavit of Chief Jones, attached as Exhibit “B” in support of his Motion to Dismiss filed
on October 20, 2017).

At no time, has Chief Jones or Mr. Davenport contacted Mr. Bell about any issues with
respect to Chief Jones’s Affidavit. (Affidavit of Mr. Bell, Paragraph 15).

On October 31, 2017, the day after Chief Jones signed the Second Affidavit, Plaintiff's
Counsel, Matt Wetherington, Esq., e-mailed Mr. Bell and wrote "Second, 1 have reviewed your
motion to dismiss in the Union City case. 1t is obviously concerning to us and we are evaluating
our next steps." Mr, Wetherington asked Mr. Bell whether he could confirm that "the Chief of

Police told you that the language on all of the signs that they received are in full compliance with
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the ordinance?" Mr, Wetherington then said "1 don't want [sic] waste time on this case if it make
[sic] sense to just pursue the Newnan case." As the e-mail reflects, Plaintif{’s Counsel did not tell
Mr. Bell that Chief Jones had indicated any issues with her Affidavit even though the Second
Affidavit had already been signed. In fact, just the opposite, he made it seem to Mr. Bell like he
was considering dismissing the case after "reviewing] [the] motion to dismiss . . . ." (Affidavit of
Mr. Bell, Paragraph 16 and Exhibit D to Mr, Bell’s Affidavit).

On November 1, 2017, Mr. Wetherington sent a follow-up e-mail to Mr. Bell and stated
"Following up. I've got to make decision in several of these cases." Once again, Mr.
Wetherington did not indicate to Mr. Bell that Chief Jones had indicated any issues with her
Affidavit even though the Second Affidavit had already been signed. Instead, he again led Mr.
Bell to believe he was considering dismissing the lawsuit altogether after reading the motion to
dismiss. (Affidavit of Mr. Bell, Paragraph 17 and Exhibit E to Mr, Bell’s Affidavit).

On November 1, 2017, Mr. Bell responded to Mr. Wetherington's November 1, 2017 e-
mail, and stated in part "Yes, she said she looked at all of the lots, and that's what the Affidavit
says." (Affidavit of Mr. Bell, Paragraph 18 and Exhibit F to Mr. Bell’s Affidavit).

On November 7, 2017, Plaintiff’s Co-Counsel, Robert Friedman, Esq., sent Mr. Bell
another e-mail about an Acknowledgement of Service in a second lawsuit they had filed against
Defendant Mr. McElwaney, and again never mentioned anything about Chief Jones or the
Second Affidavit. (Affidavit of Mr. Bell, Paragraph 19 and Exhibit G to Mr. Bell’s Affidavit).

In fact, Plaintiff s Counsel never told Mr, Bell that Chief Jones had indicated any issues
with her Affidavit even though the Second Affidavit had already been signed on October 30,

2017. (Affidavit of Mr. Bell, Paragraph 20).



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 286 of 439

Similarly, the Undersigned Counsel, who was separately retained by Nationwide
Insurance Company on behalf of Defendant Mr. McElwaney, pursuant to a reservations of rights,
never received any communication of any kind from Plaintiff’s Counsel about any concern over
Chief’s Jones’ Affidavit even though Plaintiff’s Counsel was fully aware of the Undersigned’s
involvement in the case and there had been conversations with Mr. Wetherington during this
very time period.

I, ARGUMENT AND CITATION OF AUTHORITY

A. There Is No Evidence of An Alleged Intentional And Willful Submission Of A
Materially Misleading or False Affidavit, And Therefore, Plaintiff’s Motion

Should Be Summarily Denied.

It is a long held principle of Georgia law that if “[a party] can read, [she] is responsible
for what [she] signs.” Cochran v. Murrah, 235 Ga. 304, 306 (1975). Signers of contracts are
presumed to have read their provisions and understood the contents. Swyfers v. Motorola
Employees Credit Union, 244 Ga. App. 356 (2000); O’Brien Family Trust v. Glen Falls Ins. Co.,
218 Ga. App. 379 (1995), Even if a party to a contract is unable to read, “they are negligent if
they fail to have the contract read to them. If a person cannot read the instrument, it is as much
his duty to procure some reliable person to read and explain it to him, before he signs it, as it
would be to read it before he signed it if he were able fo do so, and his failure to obtain a reading
and explanation of it is such gross negligence as will stop him from avoiding it on the ground
that he was ignorant of its contents.” Inil. Indem. Co. v. Smith, 178 Ga.App. 4, 5 (1986), quoting
Southern Auto Co. v. Fletcher, 66 Ga.App. 168, 170 (1941). See also Cole v. State, 118 Ga. App.
228, 228 (1968) (holding that failure to read an affidavit prior to signing it is sufficient evidence

to uphold a criminal conviction for making a material false statement).

10
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Chief Jones had the legal obligation to sign only an Affidavit that is true and correct, and
it was/is completely appropriate for others to rely upon it in the ordinary course of business, as
was done in this case. Chief Jones is a 40-year veteran police officer that has served as the Chief
of Police of Fulton County from 2007 to 2015 and the Chief of Union City from 2016 to the
present. (See Affidavit of Chief Jones, Paragraph 2). In her October 18, 2017 Affidavit, Chief
Jones swore, under oath, in the presencé of a Notary Public, that she is of the age of majority,
suffers from no legal disability, was competent to testify, gave the Affidavit freely and based her
Affidavit upon her personal knowledge. Accordingly, there is no evidence of an alleged
intentional and willful submission of a materially misleading or false Affidavit, and therefore,
Plaintiff’s Motion should be summarily dismissed.

Under Georgia law, Chief Jones is presumed to have read the provisions and understood
the contents of her Affidavit. Swyters, 244 Ga. App. at 358; and O’Brien Family Trust, 218 Ga.
App. at 381. In fact, the evidence shows that Chief Jones not only read the draft Affidavit that
was sent to her attorney, Mr. Davenport, on October 12, 2017; but, Chief Jones asked Mr,
Davenport to have Mr. Bell contact her as she had revisions to the Affidavit. (See Affidavit of
Mr., Bell, Paragraphs 12 - 13 and Exhibit B to Mr. Bell’s Affidavif), Chief Jones and Mr.
Davenport were sent Chief Jones’ revised, red-lined Affidavit on October 16, 2017, and only
thereafter, did Chief Jones sign her Affidavit, in the presence of a Notary Public, on October 18,
2017. (See Affidavit of Mr. Bell, Paragraphs 13 - 14 and Exhibit C to Mr. Bell’s Affidavit and
Affidavit of Chief Jones, Signature Page). Accordingly, there is no evidence of an alleged
intentional and willful submission of a materially misleading or false Affidavit, and therefore,

Plaintiff’s Motion should be summarily dismissed.

11
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Chief Jones specifically swore in her Affidavit to personal knowledge that “Union City
Code of Ordinances § 10-28(b) provides that it shall be unlawful for a vehicle immobilization
device to be attached to a vehicle unless certain conditions are met including that signs
containing information specified in the Ordinance are posted at the entrance of the lots
(“Booting Ordinance™)(emphasis provided). (See Affidavit of Chief Jones, Paragraph 3).

Chief Jones further attested to the Union City Police Department’s responsibility to
oversee the Booting Ordinance and to issue written permits to any person affixing or removing a
vehicle immobilization device. Chief Jones confirmed that the Union City Code Enforcement
Division, housed within the Union City Police Department, is directly responsible for the
inspection and enforcement of residential and commercial properties to ensure compliance with
local ordinances, including the Booting Ordinance, and the Code Enforcement Division is under
her ultimate supervision. (See Affidavit of Chief Jones, Paragraph 4).

Chief Jones fully corroborated Defendant Mr. McElwaney’s Affidavit, and confirmed
that she and Captain Hodgson inspected the booting signage at the Walmart Super Center, with
Defendant Mr. McElwaney and John Page (Buckhead Parking Enforcement) in January 2017,
and concluded that the signage was in Compliance with the Booting Ordinance. (See Affidavit of
Chief Jones, Paragraph 5). Chief Jones further confirmed that the Union City Code Enforcement
* had also inspected the signage at the Walmart Supercenter and found the signage at the Walmart
Supercenter to be in compliance with the Booting Ordinance. (See Affidavit of Chief Jones,
Paragraph 7)

Importantly, Chief Jones confirmed that neither Defendant Mr. McElwaney nor MBC has
ever been cited by either the Union County Police Department or the Code Enforcement Division

for any violation of the Booting Ordinance. (See Affidavit of Chief Jones, Paragraph 8)

12
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Each and every one of these facts were freely sworn to by Chief Jones in her Affidavit,
and Chief Jones had the benefit and advice of legal counsel throughout the entire affidavit
process. Accordingly, there is no evidence of an alleged intentional and willful submission of a
materially misleading or false Affidavit, and therefore, Plaintiff’s Motion should be summarily
dismissed.

B. Chief’s Jones’ Second Affidavit Constitutes Nothing More Than A Partial
Clarification Of Her First Affidavit, And Does Not Raise Even A Scintilla of
Circumstantial, Much Less, Direct Fvidence of An Alleged Inteniional And

Willful Submission Of A Materially Misleading or False Affidavit. Hence,
Plaintiff’s Motion Should Be Summarily Denied.

After meeting with Plaintiffs Counsel, Matt Wetherington, Esq. and Robert N. Friedman,
Esq. on October 30, 2017, and after Mr. Friedman told Mr. Davenport that he “had concerns that
Chief Jones October 18, 2017 Affidavit contained what appeared to be false statements™ (See
Affidavit of Robert N. Friedman, Paragraph 11, attached as Exhibit B to Plaintiff’s Motion),
Chief Jones executed a second Affidavit on October 30, 2017 claiming that she never intended
for her October 18, 2017 Affidavit to imply that she made any determination regarding whether
the specific language contained on the signage at these parking lots, including the signage at the
Walmart Super Center, complied with all of the conditions imposed by the Union City Booting
Ordinance. (See Second Affidavit of Chief Jones dated October 30, 2017, Paragraph 9, attached
as Exhibit “2” 1o Plaintiff’s Motion). She further attested that to the extent that the October 18,
2017 Affidavit claims that she, or anyone else with the Union City Police Department,
determined that any signs, including the signage at the Walmart Super Center, contained all of
the language required by the Union City Booting Ordinance or were in full compliance with
Union City Booting Ordinance, she withdrew all such allegations. (See Second Affidavit of

Chief Jones, Paragraphs 10 and 11).
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All witnesses certainly have the right to clarify prior understandings and prior statements,
sworn or otherwise, and Chief Jones® decision to do so is certainly her right; however, it is
important to note that Chief Jones only clarifies a portion of her October 18, 2017 Affidavit, and
that the remaining attestations otherwise stand. As an example, Chief Jones stands by the fact
that she was aware of the language of the Booting Ordinance and determined that certain aspects
of the signage at the Walmart Super Center met the requirements of the Booting Ordinance.
Chief Jones does not modify any of her statements in Paragraphs 1, 2, 3, 4, 6 or 8, Chief Jones
makes no comment regarding Defendant Mr., McElwaney’s recall of Chief Jones’ statements
during the January 2017 inspection of the signage and that she said it met the requirements of the
Booting Ordinance. In fact, Chief Jones specifies in her Second Affidavit, Paragraph 6, that her
inspection of the signage on Januvary 10, 2017 included determining if the signs were visible,
provided notice that booting occurred on the property and were of sufficient size.

Simply stated, Chief Jones has merely clarified, from her perspective, only a portion of
her prior Affidavit which doesn’t raise even an inference of an alleged intentional and willful
submission of a materially misleading or false Affidavit. Accordingly, Plaintiff’s Motion should
be summarily dismissed.

C. There Is No Materially Misleading or False Affidavit Per The Sworn

Affidavits of Mr. Bell And Ms. Burnette, And Therefore, Plaintiff’s Motion
Should Be Summarily Denied.

Mr. Bell and Ms, Burnette are duly licensed attorneys, in good standing with their
respective State Bars, and employed with the reputable law firm of Smith, Gambrell & Raossell,
LLP. (Sec Affidavit of Mr, Bell, Paragraph 2; Affidavit of Dani Burnette, Esq., Paragraph 2).
Chief Jones and Captain Hodgson had previously told Defendant Mr. McElwaney and Mr. Page

in January 2017 that the booting signage at the Walmart Super Center was in compliance with
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the Booting Ordinance. (See Affidavit of Mr. Bell, Paragraph 3). 1t was, therefore, reasonable
and logical for Mr. Bell to interview Chief Jones and obtain her Affidavit if she had in fact found
the booting signage in compliance with the Booting Ordinance.

Mr. Bell made certain to contact and work through the City Attorney, Mr. Davenport, at
all times. (See Affidavit of Mr. Bell, Paragraph 4, 5, 9, 11, 13 and 14). Mr. Bell and Ms.
Burnette both attended the meeting with Chief Jones on October 4, 2017. (See Affidavit of Mr,
Bell, Paragraphs 7-8; Affidavit of Dani Bumetie, Esq., Paragraphs 3-6). ' Mr. Bell and Ms.
Burnette both affirm that Mr. Bell told Chief Jones about the lawsuit and Plaintiff’s allegations
that the wording on the signage was not in compliance with the Booting Ordinance. (See
Affidavit of Mr. Bell, Paragraphs 7; Affidavit of Dani Burnette, Esq., Paragraphs 4). Mr. Bell
and Ms. Burnette further affirm that Chief Jones said she knew the Booting Ordinance, she had
inspected the sighage at the Walmart Super Center in January 2017 and she had determined that
it was in compliance with the Booting Ordinance. (See Affidavit of Mr. Bell, Paragraphs 7;
Affidavit of Dani Burnette, Esq., Paragraphs 5). Mr. Bell and Ms, Burnette both witnessed and
heard Chief Jones call who they understood to be the head of the Union City Code Enforcement,
and confirm that he had inspected the subject signage and it was in compliance with the Union
City Booting Ordinance. (See Affidavit of Mr, Bell, Paragraph 8; Affidavit of Ms. Burnette,
Paragraph 6). Chief Jones made no indication that her inspection was limited to certain parts of
the Union City Booting Ordinance. (See Affidavit of Mr. Bell, Paragraph 7, Affidavit of Dani
Burnette, Esq., Paragraph 5).

Mr. Bell worked through Mr, Davenport in sending Chief Jones® draft Affidavit to her,

and again, when Chief Jones requested revisions to her Affidavit, and then finally, when she

! For some reason, in Chief Jones’ second Affidavit, she fails to mention that Ms. Burnette was in the meeting with
her and Mr. Bell.
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executed her final Affidavit. (Affidavit of Mr. Bell, Paragraphs 11, 12, 13 and Exhibit B to Mr.
Bell’s Affidavit). When Mr. Bell sent Chief Jones and Mr. Davenport a clean version of the
Affidavit and a redline showing the changes she had requested, Mr. Bell specifically wrote: "1f
this is correct, you can execcute it, and I will send someone to pick it up. If you have any other
changes, please let me know." (Affidavit of Mr. Bell, Paragraph 14 and Exhibit C to Mr. Bell’s
Affidavit). At no time, has Chief Jones or Mr. Davenport contacted Mr. Bell about any issues
with respect to Chief Jones Affidavit. (Affidavit of Mr. Bell, Paragraph 15).

The fact that Chief Jones has had a change of heart after meeting with Plaintiff’s Counsel,
and submitted a second Affidavit purportedly clarifying her perceptions and understanding, in no
way remotely supports Plaintiff’s allegations that Mr. Bell submitted a materially misleading or
false Affidavit. Accordingly, Plaintiff’s Motion should be summarily dismissed.

D. The Legal Authority Cited And Relied Upon By Plaintiff Is Inapplicable And

Distinguishable, and therefore, Plainiiffs Motion Sbould Be Summarily
Denied.

Plaintiff’s Motion seeks monetary and legal sanctions under four separate statutes,
although the Motion does not recognize the distinction between these differing theories ol
recovery. The four statutes are O.C.G.A. §§ 9-15-14, 9-11-56(g), 15-1-3, and 9-11-37(b). T'wo of
these statutes, and the cases construing them, are completely inapplicable to the case at hand.

0.C.G.A. § 15-1-3 grants trial courts the power to compel obedience to its orders and to
control the conduct of all persons connected with a judicial proceeding before that court.
See O.C.G.A. § 15-1-3(3) and (4). See also Bayless v. Bayless, 280 Ga. 153, 155 (2000). In
practice, this statute has been applied to award sanctions against parties who repeatedly violate
court orders or fail to appear at mandated conferences and hearings. See generally, Bayless, 280

Ga. at 153. Here, no Court order has been violated, and Defendant Mr. McElwaney has not failed
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to appear at any hearings or otherwise ignored any orders from the Court. Cf. id.; Truitt v.
Housing Authority of City of Augusta, 235 Ga. App. 92, 94 (1998). Thus, O.C.G.A. § 15-1-3,
and the cases cited thereunder, are wholly inapplicable and should be disregarded by the Court.

Likewise, 0.C.G.A. § 9-11-37(b) is applied by courts to award sanctions against parties
who willfully violate discovery rules. While Plaintiff’s motion doesn’t specifically state that it
seeks sanctions under this rule, the one case it cites and states is “directly on point” with their
motion is a case that was decided under this statute. In City of Griffin v. Jackson, 239 Ga.App.
374 (1999), the City of Griffin was monetarily sanctioned after the court ruled the City had
willfully misled the court regarding the existence of photographs taken by a police officer that
were requested in discovery. At first, the City denied that any responsive photographs existed.
However, in response to a second request, the City acknowledged the existence of some
photographs and promised to produce them. After the City failed to produce these photographs,
the plaintiff moved to compel their production, to which the City responded saying they would
be producing the photos. At a hearing on the motion to compel, the City’s attorney told the Court
that he did not have the photos, but would gather them and provide them to the plaintiff. After
the hearing, and a full 18 months after the City initially indicated it would produce the photos,
the City filed a motion for a protective order with two affidavits (one from the Chief of Police
and another from a Police Corporal) indicating that after diligently searching, the City could not
locate the photos.

After the motion for a protective order was filed, plaintiff requested that the court allow
her to depose the individuals who signed the affidavits and other supposed custodians of these
photographs. When the deposition testimony contradicted some of the testimony in the afﬁdavitls

and indicated that the police department had possession of the photographs, the plaintiff filed a
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motion to strike the two affidavits and for sanctions. The court awarded monetary and legal
sanctions under O.C.G.A. § 9-11-37(b), finding that the City had willfully mislead the court
about the existence of the photos and their efforts to produce them.

Also see, Mateen v. Dicus, 275 Ga. App 742 (2005) (reversed in part on other grounds) as
illustrative of the type of discovery abuse which would justify sanctions under O.C.G.A. § 9-11-
37(b). 1n that case, nearly three years of discovery disputes had taken place, and the trial court
adjudged the defendants in contempt for failure to appear at their depositions and ordered them
to pay $2,000 in sanctions. Id.at 743. After the defendants had failed to comply with the order
for monetary sanctions for more than 17 months, the trial court found them in contempt, 7d. The
court struck the defendants’ answers and counterclaims and entered default judgment against
them pursuant to O.C.G.A. § 9-11-37(b).

Like O.C.G.A. § 15-1-3, O.C.G.A. § 9-11-37(b) is entirely inapplicable to the present
circumstance which in no way involves failure to comply with any existing Court orders or
discovery requests, or other discovery abuse. In fact, in order for a court to award sanctions
under O.C.G.A, § 9-11-37(b), the Court must first have issued an order compelling the
production of discovery, and the sanctioncd party must have continued to refuse to produce that
information. See generally 0.C.G.A. § 9-11-37(b). No order to compel has been issued in this
casc, so this statute and the cases construing it are also wholly inapplicable to Plaintiff’s motion.

The two remaining statutes cited in Plaintiff’s Motion do not authorize the legal sanctions
that Plaintiff has requested. While attorney’s fees can be awarded under either O.C.G.A. §§ 9-
15-14 and 9-11-56(g), neither statute provides a basis for striking a defendant’s answer or
defenses, which Plaintiff requests in his motion,

Under O.C.G.A. 9-15-14, a court can award monetary sanctions against a party who
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“knowingly and willfully presented an inaccurate and false [evidence] in an effort to defraud the
court, subvert justice, and gain an unfair advantage.” Century Ctr. at Braselton, LLC v. Town of
Braselton, 285 Ga. 380, 381 (2009) (imposing monetary sanctions against a party who
knowingly relied on a falsified land survey in a zoning dispute).2

Similarly, O.C.G.A. 9-11-56(g) states:

Should it appear to the satisfaction of the court at any time that any of the

affidavits presented pursuant to this Code section are presented in bad faith or

solely for the purpose of delay, the court shall forthwith order the party employing

them to pay to the other party the amount of the reasonable expenses which the

filing of the affidavits caused him to incur, including reasonable attorney's fees,

and any offending party may be adjudged guilty of contempt.

The Undersigned found only a single reported case outlining an award of sanctions under
Rule 56(g) - Malloy v. Cauley, 169 Ga. App. 623 (1984). In Malloy, the trial court initially
denied a Defendant’s motion for summary judgment based on an affidavit that was filed by the
Plaintiff. /d. at 623. When a subsequent deposition of the Plaintiff revealed that he did not have
personal knowledge about some of the items in the affidavit, and that he had lied to the court
about other items in the affidavit, the Defendant filed a motion to strike the Plaintiff’s affidavit
and a motion for reconsideration of the motion for summary judgment. Id. The trial court found
that the affidavit was presented in bad faith and for purposes of delay. Id. The trial court struck
the affidavit, granted summary judgment in favor of the Defendant, and ordered Plaintiff to pay
defendant’s attorney’s fees. Id.

The Malloy case is distinguishable in every way: Mr. Bell has personal knowledge of the

facts set forth in his Affidavit; Mr. Bell has not lied to anyone, including the Court; Mr. Bell took

? Monetary sanctions can also be levied against a party who has made misleading statements in briefs and during
oral argument, although the case law indicates that the level of dishonesty must be fairly egregious in order to
trigger sanctions for this type of violation. Seg, i.e, Huffinan v. Armenia, 284 Ga. App. 822, 824, 645 S.E.2d 23, 25
(2007)(uphelding sanctions when a pro se party indicated in open court that he had an authorization from his
corporate board to file a bankruptey petition, when he in fact did not have any such authotization and then went
behind the court’s back to obtain an authorization afterwards),
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reasonable steps to ensure that the Chief Jones’ Affidavit was entirely correct. Mr. Bell made
sure Chief Jones was represented by her own counsel, and communicated directly with her
counsel at every step of the affidavit process. Mr. Bell also asked Chief Jones to review the draft
affidavit carefully with her counsel, and let him know if they needed to make any changes.
Indeed, Chief Jones did request that a change be made to the language of the affidavit, and Mr,
Bell gladly accommodated her. After making the requested changes, Mr. Bell again invited Chief
Jones and her counsel to let them know if any other changes needed to be made before Chief
Jones executed the Affidavit. Chief Jones executed the Affidavit without requesting any other
changes. At that point, it was reasonable for Mr. Bell to presume that Chief Jones was basing her
Affidavit upon personal knowledge, she had thoroughly reviewed her Affidavit for accuracy, and
that she was being truthful in her testimony. It is also important to note that Ms. Burnett
corroborates what Mr. Bell said to Chief Jones in the October 4, 2017 meeting; Defendant Mr.
McElwaney corroborates that Chief Jones determined that the signage in the Walmart Super
Center complied with the Booting Ordinance back during her inspection in January 2017 (which
was the reason Mr. Bell requested to meet with Chief Jones to begin with); Defendant Mr,
McElwaney and MBC bave never been cited for not complying with the Booting Ordinance; and
Chief Jones expressly states that she gave her Affidavit freely and based upon personal
knowledge.

There is no evidencc of bad faith or intentional and willful wrongdoing by Mr. Bell, and
Plaintiff’s Motion should be summarily denied.

IV. CONCLUSION

In conclusion, the evidence before the Court shows that a 40 year, veteran police officer,

who was competent, acting freely and represented hy legal counsel, executed an Affidavit on
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October 18, 2017 attesting to the fact that, as the person overseeing compliance with local
ordinances in Union City, including the Booting Ordinance, she (and Captain Hodgson) had
personally inspected and confirmed in January 2017 that Defendant Mr. McElwaney’s booting
signage was in compliance with the Booting Ordinance. After meeting with Plainiiff’s Counsel,
and apparently after being threatened with providing a false Affidavit, Chief Jones signed a
second Affidavii saying that she meant to say she only inspected certain parts of the booting
signage as being in compliance. It is simply absurd to suggest that Chief Jones® failure to provide
an accurate Affidavit after reading and making revisions to it, with the assistance of counsel,
should be the foundation upon which to sanction Defendant Mr. McElwaney.

Additionally, given the overwhelming evidence that Mr, Bell acted in the utmost
professional and ethical manner in contacting Chiel Jones, insuring that he worked through her
counsel, at all times, and providing her with every conceivable opportunity to provide truthful
and accurate information in her Affidavit, one is left o wonder how this entire Motion could
have been avoided had Plaintiff’s Counsel acted in good faith and simply called Mr. Bell.
Instead, as shown through the email communications from Mr. Wetherington and Mr. Friedman
on October 31, 2017, November 1, 2017 and November 7, 2017, Plaintiff’s Counsel intentionally
withheld the fact that Chief Jones’ had executed a second Affidavit, and attempted to mislead
Mr. Bell in some sort of “gotcha” game to leverage this distraction from Defendant Mr.
McFElwaney’s underlying Motion to Dismiss. (Affidavit of Mr. Bell, Paragraphs 16 - 20),

Similatly, the Undersigned Counsel, who was separately retained by Nationwide
Insurance Company on behalf of Defendant Mr. McElwaney pursuant to a reservations of rights,
never received any communication of any kind from Plainiiff’s Counsel about any concern with

Mr. Bell or Chief’s Jones’ Affidavit even though Plaintiff’s Counsel was fully aware of the
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Undersigned’s involvement in the case and there had been conversations with Mr. Wetherington
during this very time period.

As aresult of this unfortunate behavior, Mr, Bell’s reputation has been unfairly impugned
with these baseless allegations, and Defendant Mr. McElwaney has been unfairly forced to
expend resources in responding to this frivolous Motion. Accordingly, in addition to asking this
Court to DENY Plaintiff’s Motion to Strike and for Sanctions, Defendant Mr. McElwaney also
asks this Court for such other and further relief as this Honorable Court deems just and proper,
including reasonable attorneys’ fees incurred in responding to this Motion in an amount to be
determined at a subsequent Hearing,

This 29™ day of December, 2017,

Respectfully submitted,

/s/ Brvnda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No, 611435

KENNETH J. BENTLEY
Georgia Bar No. 715496

INSLEY & RACE, LLC
The Mayfair Royal

181 14" Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile}
binsley{@insleyrace.com
kbentiley{@insleyrace.com
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that I have this day served a copy of the within and foregoing
RESPONSE TO PLAINTIFF’S MOTION TO STRIKE AND FOR SANCTIONS ON BEHALF
OF DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO. upon all
parties to this matter by Odyssey EFileGA and by depositing a true copy of same in the United
States Mail, in a properly addressed envelope with adequate postage thereon to the counsel of
record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esq.
Matthew Q. Wetherington, Esq.
Robert N, Friedman, Esq.

The Werner Law Firm

2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

This 29th day of December, 2017,

Respectfully submitted,

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435
KENNETH J. BENTLEY

Georgia Bar No. 715496

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@inslevrace.com
kbentley@insleyrace.com
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
JESSY POLSON, Individually and on, )
behalf of a class of similarly situated )
persons, )
) .
Plaintiff, ) Civil Action File No. }7EV003164
)
V. )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)
AFFIDAVIT OF JASON S, BELL., ESQ.
STATE OF: GEORGIA
COUNTY OF: FULTON

COMES. NOW, Jason S. Bell, before the undersigned officer duly authorized to

administer oaths and, being sworn, does state on oath the following:
1.

My name is Jason Bell. I am over the age of majority, am suffering under no legal
disabilify, am competent to give this Affidavit and base this Affidavit upon my personal
knowledge which is true and accurate to the best of my knowledge.

2.

I have been licensed to practice law since 1994, and am a partner in the law firm of
Smith, Gambrell & Russell, where [ have practiced my cntire twenty three year career. [ am a

member in good standing of both the Georgia and Florida Bars.
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3.

I was personally retained by Defendant, Kenny McElwaney, to defend him and his
company, Maximum Booting Co., in connection with the present civil lawsuit alleging improper
booting of commercial vehicles in Union City. In the course of my investigation, I learned that
the Chief of Police for Union City, Cassandra A. Jones (“Chief Jones™), had inspected the
signage at various parking lots in Union City in January 2017 to revicw their compliance wﬁh
the Union City Booting Ordinance. Chief Jones was with Defendant Mr. McElwaney, and others,
when she conducted the inspection, and I understood that she had determined that the signage
was in compliance with the Union City Booting Ordinance. I, therefore, wanted to interview
Chief Jones regarding her knowledge, and obtain an Affidavit, if possible.

4.

[ first contacted the City Attorney for Union City, Mr. Dennis Davenport (“Mr,
Davenport”), to see whether 1 could interview Chief Jones and potentially obtain an Affidavit
regarding her knowledge and actions with regard to the Union City Booting Ordinance. I told
him about the lawsuit, Plaintiff's allegations that the wording on the signage was not in
compliance with the Ordinance, and that the parties could not even agree on the signage that was
présent. I also told him regarding Chief Jones’ January 2017 inspection of the signage with
Defendant Mr. McElwaney and others, and my understanding that Chicf Jones had approved of
the signage as being in compliance with the Ordinance.

5.

Mr. Davenport was very accommodating. He told me that I could contact Chief Jones
directly amcl gave me her cell phéne number, He also offered to send me ;ome history of the
Booting Ordinance, and T said please do as this was a class action complaint, and the fact that the

law had changed would be relevant.
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6.

1 s.u'bsequently contacted Chicf Jones. I told her about the lawsuit, my representation of
Defendant Mr. McElwaney, my understanding of the January 2017 inspection of the signage she
had performed with Defendant Mr. McElwaney and my request to meet with her. She agreed we
could meet and we scheduled a meeting for October 4, 2017 at her office. 1 indicated that I was
happy for Mr. Davenport to participate, but she indicated that would not be necessaty.

7.

Dani Burnette,‘ an associate with our Firm (then a law clerk), accompanied me, and_we
both met with Chief Jones on October 4, 2017, During the meeting, I told Chief Jones about the
lawsuit, Plaintiff’s claims that the subject signs were not in compliance with the Ordinance
because they did not contain the required language and that the pariies could not even agree on
the signage that was present. 1 further told Chief Jones that it was my understanding from
Dcfendant Mr. McElwaney that she had inspected the signage at the Walmari and other locations
in Janvary and determined that it was in compliance with the Union City Booting Ordinance.
Chief Jones confirmed she knew the Ordinance and told us that she had in Fact inspected the
signage at the Walmart and other locations with Captain Hodgson and that it was in compliance
with the Union City Booting Ordinance. Chief Jones made no indication that her inspection was
limited to certain parts of the Union City Booting Ordinance.

8.

1 also fold Chief Jones that it was my understanding from Defendant Mr. McElwaney that
Code Enforcement had inspected and approved of the subject signage as being in compliance
with the Union City Boofing Ordinance. During the mecting, Chief Jones called who T
understood to be the head of the Union City Code Enforcement, on the speakerphone on her cell

phone in front of myself and Ms. Burnette. He confirmed that he had inspected the subject
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signage and it was in compliance with the Union City Booting Ordinance. He asked whether
Chief Jones needed him to check it again, She said she did not need him to. As I understood
Chief Jones, Code Enfotcement was not part of the Police Department, but it ultimately reported
to her.

9,

Although he made no request 1o be involved in the process, I made sure to include M,
Davenport during the draft affidavit review process, [ ealled hi.m and told him that I would be
sending him the draft Affidavit of Chief Jones. Mr. Davenport confirmed that he would review it
with Chief Jones, On Oectober 12, 2017, I emailed the draft Affidavit of Chief Jones to Mr.
Davenport. (A true and correct copy of the October 12, 2017 e-mail siring with Mr. Davenport
is attached hereto as Exhibit A),

10,

Separately, Ms. Burnelte e-mailed Chicf Jones thanking her for meeting with us, and
telling her that we were sending the draft affidavit to Mr. Davenport for him fo review it with
her,

I1.

On October 13, 2017, Mr, Davenport e-mailed me and stated that “Chief Jones emailed
me and asked me to have you give her a call to make some corrections on the affidavit.” (A true
and correet copy of the October 13, 2017 e-mail from Mr. Davenport is attached hereio as
Exhibit B.)

12,
I talked to Chief Jones on October 13, 2017; and she asked me to make changes to the

language in paragraph four (4) of the Affidavit.
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13.

Pursuant to her request, I made the changes to the draft Affidavit. Althengh Mr.
Davenport had not asked to be kept involved, T made sure to copy him on my response e-mail to
Chief Jones.

14.

In my response e-mail, I sent Chief Jones a clean version of the Affidavit and a redline
showing the changes she had requested. Talso wrote: “If this is correct, you can execute it, and I
will send someone to pick it up. If you have any other changes, pleasc let me know.” (A true
and correct copy of my October 16, 2017 e-mail with the attachments is attached hereto as
Exhibit C.)

[5.

Since that date, I have not been contacted by Chief Jones or Mr. Davenport. 1 certainly

would have expected them to call me about any issues with respect to Chicf Jones Affidavit,
16.

On October 31, 2017, the day after Chief Jones signed the Second Affidavit, Plaintiff's
Counsel, Mait Wetherington, Esq., e-mailed me and wrote “Second, ] have reviewed your
motion fo dismiss in the Union City case. It is obviously concerning to us and we are evaluating
our next steps.” He asked me whether I could confirm that “the Chicf of Police told you that the
language on all of the signs that they received are in full compliance with the ordinance?” He
then said “I don’t want [sic] waste time on this case if it make sense to just pursue the Newnan
case.” As the e-mail reflects, Plaintiff’s counsel did not tell me that Chief Jones had indicated
any issues with her Affidavit even though the Second Affidavit had already been signed. In fact,

just the opposite, he made it scem to me like he was considering dismissing the case after
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“review[ing] [the] motion to dismiss . .. .” (A true and correct copy of Mr, Wetherington’s
October 31, 2017 e-mail is attached hereto as Exhibit D.)
17.

On November 1, 2017, the next day, Plaintiff’s eounsel, Mr. Wetherington, send me a
follow-up e-mail and stated “Following up. I’ve got to make decision in several of these cases.”
Once again, M. Wetherington did not indicate to me that Chief Jones had indicated any issues
with her Affidavit even though the Seeond Affidavit had already been sighed. Instead, he again
led me to believe he was eonsidering dismissing the lawsuit altogether after reading the motion
to dismiss. (A true and correct copy of his Novemher 1, 2017 e-mail is attached hereto as
Exhibit E.)

18.

On November 1, 2017, I responded to Mr. Wetherington’s November 1, 2017 e-mail, and

stated in part “Yes, she said she looked at all of the lots, and that’s what the Affidavit says.” (A

true and correct copy of my November 1, 2017 response is attached hereto as Exhibit F.)

19.

On November 7, 2017, Plaintiff’s Counsel, Robert Friedman, sent me another e-mail
about an Acknowledgement of Service in a second lawsuit they had filed against Mr.
McElwaney, and again never mentioned anything about Chief Jones or the Second Affidavit. (A
true and cotrect coy of that November 7, 2017 e-mail is attached hereto as Exhibit G.)

20.

In fact, Plaintift’s Counsel never told me that Chief Jones had indicated any issues with

her Affidavit even though the Second Affidavit had already been signed on October 30, 2017,
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FURTHER AFFIANT SAYETH NAUGHT.

Sworn to and subscribed before me
this: A§#hday of December, 2017.

W
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EXHIBIT A
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From: Dennis A. Davenport <dadaven@bellsouth.net>

Sent: Thursday, Cctober 12, 2017 5:01 PM
To: Bell, Jason
Subject: RE: Draft Affidavit -- Chief Jones

CAUTION: This email is from an external scurece, Do not click links or attachments unless It's from a verified sender.

Got it.

Dennis A, Davenport

MeNally, Fox, Grant & Davenport, P.C.
100 Hahersham Drive

Fayetteville, Georgia 30214

(770) 461-2223

CONFIDENTTALITY NOTE: This e-mail message and all attachments may contain privileged and confidentiaj
information intended solely for the addressee. It'you are not the intended recipient, you are hereby notified that any
reading, disseminating, distributing, eopying, or other use of this message or any attachment is strictly prohibited. If you
have received this message in error, please notity the sender immediately by telephone or by replying to the sender and
deleting this message and all copies thereof. Thank you.

From: Bell, Jason [mailto; 1BELL@sgrlavw.com]
Sent: Thursday, October 12, 2017 8:58 AM
To: Dennis A. Davenport (dladaven@ballsout
Cc: Bell, Jason

Subject: Draft Affidavit -- Chief Jones

Dear Dennis:
Pursuant to our discussion, attached is the Draft Affidavit for Chief Janes for her and your review,

I understand that you will coordinate with Chief Jones about this. We’ll send her an e-mail letting her know we sent this
to you.

Our Mation is due next Friday, so we would like to complete this by Wednesday if at all possible,
Thank you for your help and assistance,
Jason

JASON 5. BELL | Attorney at Law

404-815-3619 phone
404-685-6919 fax
www. sgriaw.com
JBELL @sgriaw,.com
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Promenade, Suite 3100
1230 Peachtree Street, N.E.
Atlanta, Georgia 30309-3592

SR
%; 188N SviH, GAMBRELL & RusskLL, LLP

Confldentlaliy Notice

This message Is balng sent by or on behalf of a lawyar. It Is inlended excluslvely for the Individual or entity to which it is addressed, This communlcation may
contain informatfon thal Is proprietary, privileged or confidantlal or otherwlse legally exempt from disclosura. If you are not the named addresses, you are not
authorlzed to read, print, retaln, copy or disssminate this message or any part of it. If you have received this message In error, please notlfy the sender
Immedialely by a-mall end delete all coples of tha message.



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 312 of 439

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, individually and on,
behalf of a class of similarly situated
persons,

Plaintiff, Civil Action Filec No. 17EV003164
2

KENNY McELWANEY d/b/a,
MAXIMUM BOOTING CO.

Dcfendant.

AFFIDAVIT OF UNION CITY POLICE CHIEF CASSANDRA A. JONES

PERSONALLY APPEARED before the undersigned officer, duly authorized to
administer oaths, Cassandra A. Jones, who, after being duly sworn, deposed, and testifies as
follows:

1.

[ am of the age of majority, suffer no legal disability, and am competent to testify. T his'

Affidavit is given freely and is based upon my personal knowledge.
2.

I am the Chief of Police for the Union City Police Department, which position [ have
held since January 2016, Prior to that position, [ was the Chief of Police of Fulton County from
2007-2015, and [ have been a police officer for over 40 years.

3.
Union City Code of Ordinances § 10-28(b) provides that it shall be unlawful for a vehicle

immobilization device to be attached to a vehicle unlcss certain conditions arc met including that
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signs containing information specified in the Ordinance are posted at the entrance of the lots
(“Booting Ordinance”),
4.

The enforcement of the Booting Ordinance is conducted by the Union City Police
Department as well as the Union City Codc Enforcement Division. In fact, the Booting
Ordinance requires any person affixing or removing a vehicle immobilization device te register
with and obtain a written permit from the Union County Police Department. The Union City
Code Enforcement Division, housed within the Union City Police Department, is directly
responsible for the inspection and enforcement of residential and commercial properties to
ensure compliance with local ordinances, including the Booting Ordinance. The Code
Enforcement Division does not directly report to me but is under my ultimate supervision.

5.

As a part of my official police duties, in early January 2017, I decided to inspect the
signage at various parking lots in Union City to review their compliance with the Booting
Ordinance, Specifically, on January 10, 2017, 1, along with Captain Gloria Hodgson of the
Union Cily Police force, took the representatives of two booting companies, Kcenny McElwaney
(Maximum Booting) and John Page (Buckhead Parking Enforcement) to inspect the signage at
the parking lots where their companies conduct vehicle immobilizétion in Union City including
the signage at the Walmart Supercenter located at 4735 Jonesboro Road, Union City, GA 30291
(““Walmart Supercenter™). We (Captain Hodgson and myself) determined that the signage was in
compliance with the Booting Ordinance including the signage at the Walmart Superccnter. 1 also
noled that the sign itself at the Walmart Supercenter was actually larger in size than what was

required by the Booting Ordinance at that time.
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6.
On March 21, 2017, the Union City Council amended the Booting Ordinance to increase
the size of the signs to 18” x 24”. During my previous inspection of the Walmart Supercenter, I
noted that the signage was already in compliance with this increased signage requirement.
7.

1 have confirmed that thc Union City Code Enforcement has also inspected the signage at

the Walmart Supercenter and has found the signage at the Walmart Supercenter to be in

compliance with the Booting Ordinance.

8.

Neither Mr. McElwaney nor his company, Maximum Booting, has ever been cited by
cither the Union County Police Department or the Code Enforcement Division for any violation
of the Booting Ordinance.

FURTHER AFFIANT SAYETH NAUGHT.

CHIEF CASSANDRA A. JONES

Sworn ta and subscribed before me
this ' day of October, 2017.

Notary Public |

My Commission Expires:

[NOTARY SEAL]




Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 315 of 439

EXHIBIT B
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White, Shawn

=
From: Dennis A, Davenport <dadaven@bellsouth.net>
Sent; Friday, October 13, 2017 3:49 PM
To; Bell, Jason
Subject: Affidavit

CAUTION: This email is from an external sonrce. Do not click links or attachments unless it's from a verified seader.

Jason,

Chief Jones emailed me and asked me to have you give her a call to make some corrections on the affidavit. The number
I have for her is (404) 952-3142,

Dennis A. Davenport

McNally, Fox, Grant & Davenport, P.C,
100 Habersham Drive

Fayetteville, Georgia 30214

(770) 461-2223

CONFIDENTIALITY NOTE: This e-mail message and all attachments may contain privileged and eonfidential
information intended solely for the addressee. If you are not the intended recipient, you are hereby notified that any
reading, disseminating, distributing, copying, or other use of this message or any attachment is strictly prohibited. If you
have received this message in error, please notify the sender immediately by telephone or by replying to the sender and
deleting this message and all copies thereof. Thank you,
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EXHIBIT C
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From: Bell, Jason

Sent: Monday, October 16, 2017 2:09 PM

To: ¢jones@unioncityga.org

Ce: Bell, Jason; Dennis A. Davenpott (dadaven@bellsouth.net); Burnette, R. Danielle

Subject: Afficlavit

Attachments: #16820759v1 _SGR_ - Chief Jones Affidavit. DOCX; Affidavit of Chief Cassandra A, Janes -
Chief Jones Affidavit.pdf

Dear Chief lones:
Attached is a clean and redline of the Affidavit for your review,

It this is correct, you can execute it, and | will send someane to pick it up. If you have any other changes, please iet me
know,

Thank you again far your help and assistance.
Jason

JASON 8. BELL | Attorney at Law

404-815-3619 phone
404-685-6919 fax
WWW, SgHAW. 6o
JBELL @sgriaw.com

Promenade, Sulte 3100
1230 Peachtrae Street, N.E.
Allanta, Georgia 30309-3592

i
gi}., SMITH, GAMBRELL & RUSSELL, LLP
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IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, individually and on, )
behalf of a class of similarly situated )
persons, )
)

Plaintiff, ) Civil Action File No. 17EV003164
)
\Z )
)
KENNY McELWANEY d/b/a, )
MAXIMUM BOOTING CO. )
)
Defendant. )
)

AFFIDAVIT OF UNILON CITY POLICE CHIEF CASSANDRA A, JONES

PERSONALLY APPEARED before the undersigned officer, duly | authorized to
administer oaths, Cassandra A. Jones, who, after being duly sworn, deposed, and testifies as
follows:

L.

1 am of the age of majority, suffer no legal disability, and am competent to testify. This

Affidavit is given freely and is based upon my personal knowledge.
2.

I am the Chief of Police for thc Union City Police Department, which position I have
held since January 2016, Prior to that position, I was the Chief of Police of Fulton County lrom
2007-2015, and 1 have been a police officer for over 40 years.

3.
Union City Code of Ordinances § 10-28(b) provides that it shall be unlawful for a vehicle

immobilization device fo be attached to a vehicle unless certain conditions are met including that
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signs containing information specified in the Ordinance are posted at the entrance of the lots
(“Booting Ordinance™),
4,

The Union City Police Department oversees the Booting Ordinance. 1n fact, the Booting
Ordinance requires any petson affixing or removing a vehicle immobilization device to register
with and obtain a written permit from the Union County Police Department. The Union City
Code Enforcement Division, housed within the Union City Police Department, is ditectly
responsible for the inspection and enforcement of residential and commercial prOperticé. to
ensure compliance with local ordinances, including the Booting Ordinance. The Code
Enforcement Division does not directly report to me but is under my ultimate supervision.

5.

As a part of my official police duties, in early January 2017, I decided to inspect the
signage at various parking lots in Union City to review their compliance with the Booting
Ordinance. Specifically, on January 10, 2017, 1, along with Captain Gloria Hodgson of the
Union City Police force, met the representatives of two booting companics, Kenny McElwaney
(Maximum Booting) and John Page (Buckhead Parking Enforcement) to inspect the signage at
the parking lots where their companies conduct vehicle immobilization in Union City including
the signage at the Walrﬁart Supercenter located at 4735 rJonesboro Road, Union City, GA 30291
(*“Walmart Supercenter’”’). We (Captain Hodgson and myselt) determined that the signage was in
compliance with the Bdoting Ordinance including the signage at the Walmart Supercenter. 1 also
noted that the sign itself at the Walmart Supercenter was actually larger in size than what was

required by the Booting Ordinance at that time.
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6.

On March 21, 2017, the Union City Council amended the Booting Ordinance to increase
the size of the signs to 18" x 24”, During my previous inspection of the Walmart Supercenter, I
noted that the signage was already in compliance with this increased signage requirement,

7.

I have confirmed that the Union City Code Enforcement has also inspected the signage at
the Walmart Supercenter and has found the signage at the Walmart Supercenter to be in
compliance with the Booting Ordinance,

8.

Neither Mr. MeElwaney nor his company, Maximum Booting, has ever been cited by
either the Union County Police Department or the Code Enforeement Division for any violation
of the Booting Ordinance,

FURTHER AFFIANT SAYETH NAUGHT.

CHILT CASSANDRA A. JONES

Sworn to and subscribed before me
this day of QOctober, 2017.

Notary Public

My Commission Expires:.

[NOTARY SEAL]
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, individually and on,
behalf of a class of similarly situated
persons,

Plaintiff, Civil Action File No. 17EV003164
v,

KENNY McELWANEY d/b/a,
MAXIMUM BOOTING CO.

Defendant.
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PERSONALLY APPEARED before the undersigned officer, duly authorized to
administer oaths, Cassandra A. Jones, who, after being duly sworn, deposed, and testifies as
foliows:

L.

I am of the age of majority, suffer no legal disability, and am competent to testify, This

Affidavit is given freely and is based upon my personal knowledge.
2.

I am the Chief of Police for the Union City Police Department, which position T have held
since Janvary 2016, Prior to that position, I was the Chicf of Police of Fulton County from
~ 2007-2015, and I have been a police officer for over 40 years.

3.
Union City Code of Ordinances § 10-28(b) provides that it shall be unlawful for a vehicle

immobilization device to be attached to a vehicle unless certain conditions are met including that

=
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signs containing information specified in the Ordinance are posted at the entrance of the lots
(“Booting Ordinance™),
4,

The-enforcement-of the-Baoting—Qedinance—is-condueted-by—the Union City Police
Depariment as—wel—as—the—tnion—City-GodeEnforcement—Phvisionpyersess the Bootil 14,
Ordinance. In fact, the Booting Ordinance requires any person affixing ot removing a vehicle
immobilization device to register with and obtain a written permit from the Union County Police
Department. The Union City Code Enforcement Division, housed within the Union City Police
Department, is direﬁtly responsible for the inspection and enforcement of residential and
commercjal properties to ensure compliance with local ordinances, including the Booting
Ordinance. The Code Enforcement Division docs not directly report to me but is under my
ultimate supervision.

5.

As a part of my official police duties, in early January 2017, I decided to inspect the
signage at various parking lots in Union City fo review their compliance with the Booting
Ordinance. Specifically, on January 10, 2017, I, along with Captain Gloria Hodgson of the
Union City Police force, teokmet the representatives of two booting . companies, Kenny
McElwaney (Maximum Booting) and John Page (Buckhead Parking Enforcement) to inspect the
signage at the parking lots where their companies conduct vehicle immobilization in Union City
including the signage at thc Walmart Supcreenter located at 4735 Jonesboro Road, Union City,
GA 30291 (“Walmart Supercenter”), We (Captain Hodgson and myself) determined that the

signage was in compliance with the Booting Ordinance including the signage at the Walmart
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Supercenter. I also noted that the sign itself at the Walmart Supercenter was actually larger in

size than what was required by the Booting Ordinance at that time,

0.

On March' 21, 2017, the Union City Council amended the Booting Ordinance to increase
the size Qf the signs to 18” x 24”, During my prcvions inspection of the Walmart Supercenter, I
noted that the signage was already in compliance with this increased signage requirement,

7.

[ have confirmed that the Union City Code Enforcement has also inspécted the signage at
the Walmart Supercenter and has found the signage at the Walmart Supercenter to be in
compliance with the Booting Ordinance,

8.

Neither Mr, McElwaney nor his company, Maximum Booting, has ever been cited by
either the Union County Police Department or the Code Enforcement Division for any violation
of the Booting Ordinance,

FURTHER AFFIANT SAYETH NAUGHT.

CHIEF CASSANDRA A, JONES

Sworn to and subscribed before me
this day of October, 2017,

Notary Public

My Commission Expires:

[NOTARY SEAL]
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EXHIBIT D
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From: Matt Wetherington <matt@wernerlaw.com:>
Sent: Tuesday, October 31, 2017 11:31 AM

To: Bell, Jason

Subject: Maximum Booting

CAUTION: This email is from an external source. Bo not elick links or attnchments unless it's from n verified sender.

Jason,

[ hope this email finds you well. I'm writing on two issues. First, what is the status of the acknowledgement of
service in the Newnan case? Ineed a response today, if possible. Second, I have reviewed your motion to
dismiss in the Union City case. It is obviously concerning to us and we are evaluating our next steps. Can you
confirm that the Chief of Police told you that the language on afl of the signs that they reviewed are in full
compliance with the ordinance?

- Can you help me understand your position on the full scope and implications of that affidavit? I don't to waste
time on this case if it makes sense to just pursue the Newnan case.

Respectfully yours,
-Matt Wetherington

WERNER WETHERINGTON, P.C.

2860 Piedmont Rd. NE

Atlanta, Georgia 30305

DIRECT DIAL: 404,793,1693

Office; 770-VERDICT .
Fax: 855-873-2090

www, WernerLaw,.com
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EXHIBIT E
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Bell, Jason
e

From: Matt Wetherington <mati@wernetlaw.com>
Sent: Wednesday, November 01, 2017 4:50 PM
To: Beil, Jason

Subject: Re: Maximum Booting

CAUTION: This emall is from an external sonree. Do not elick links or attachments nnless it's from a verified sender.

Following up. I've got to make deeisions in several of these cases.

-Matt Wetherington

WERNER WETHERINGTON, P.C.
2860 Piedmont Rd. NE

Atlanta, Georgia 30305

DIRECT DIAL: 404.793.1693

Office: 770-VERDICT

Fax: 855-873-2090

www, WerncrLaw, com

On Tue, Oct 31, 2017 at 11:31 AM, Mait Wetherington <matififwernerlaw.com> wrote:
Jason,

I hope this email finds you well, I'm writing on two issues. First, what is the status of the acknowledgement of
service in the Newnan ease? 1 need a response today, if possible. Seeond, I have reviewed your motion to
dismiss in the Union City case, [t is obviously concerning to us and we are evaluating our next steps. Can you
confirm that the Chief of Policc told you that the language on aff of the signs that they reviewed are in full

complianee with the ordinance?

Can you help me understand your position on the full scope and implieations of that affidavit? 1 don't to waste

time on this easc if it makes sense to just pursue the Newnan case,

Respectfully yours,

~Matt Wetherington

WERNER WETHERINGTON, P.C,
2860 Piedmont Rd. NE

Atlanta, Georgia 30305

DIRECT DIAL: 404,793.1693

Office: 770-VERDICT

Fax:; 855-873-2090.
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EXHIBIT F
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Bell, Jason
F i

IS
From: Bell, Jason _
Sent: Wednesday, November 01, 2017 5:04 PM ;
To: Matt Wetherington
Ce: Bell, Jason :
Subject: RE: Maximum Booting

Matt:

Yes, she said she laoked at all of the lots, and that's what the Affidavit says. | don't get the second question except to
say, yes | think the Affidavit defeats your case. Yes, [ think you are wasting your time with that case, and should move

on.

Can you send me the Affidavit again. Sorry about the delay on that. With respect to the second case, | would also
suggest you move on. | think you can see how hard "I} litigate. | have an interest in this case, and now I'm hooked. I'm
telling you he has little assets, and if you win, you'll just force him Into bankruptey and you won't recover. Finally, since
he boots commercial vehicles, vour class would ke businesses wha aren't really going to care,

| think you can tell now that I'm a straight shooter at this paint. Go after the other fish,

Jasan

JASON S, BELL | Attorney at Law

404-815-3619 phone
404-685-6919 fax
www.sgrfaw. com
JBELL@sgrlaw,com

Promenada, Suite 3100
1230 Peachtree Street, N.E.
Atlanta, Georgla 30308-3592

EEL e Y
Jla SMITH, GAMBRELL & RUSSELL, LLP
From: Matt Wetherington [mailte:mati@wernerlaw,cam]
Sent: Wednesday, November 01, 2017 4:50 PM

To: Bell, Jason
Subject: Re: Maximum Booting

CAUTION: This email is from an external source. Do not click links or attachments unless it's from a verified sender,

Following up. I've got to make decisions in several of these cases.

-Matt Wetherington
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WERNER WETHERINGTON, P.C,
2860 Piedmont Rd. NE

Atlanta, Georgia 30305

DIRECT DIAL: 404,793,1693

Office; 770-VERDICT

Fax: 855-873-2090

www., WernerLaw.com

On Tue, Oct 31,2017 at 11:31 AM, Matt Wetherington <giati{@wer
Jason,

I hope this email finds you well. I'm writing on two issues. First, what is the status of the acknowledgement of
service in the Newnan case? Ineed a response today, if possible. Second, I have reviewed your motion to
dismiss in the Union City case. It is obviously concerning to us and we are evalualing our next steps. Can you
confirm that the Chief of Police told you that the language on all of the signs that they reviewed are in full
compliance with the ordinance?

Can you help me understand your position on the full scope and implications of that affidavit? I don't to waste
time on this case if it makes sense to just pursue the Newnan case.

Respectfully yours,
-Matt Wetherington

WERNER WETHERINGTON, P.C.
2860 Piedmont Rd. NIZ

Altlanta, Georgia 30305

DIRECT DIAL: 404.793.1693

Office: 770-VERDICT

Fax: 855-873-2090

www. WermerLaw, com
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EXHIBIT G
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Bell, Jason e oo —————————————ye———
From: Robert Friedman <robert@wernerlaw.coms>

Sent: Tuesday, November 07, 2017 4:11 PM

To: ' Bell, Jason

Subject: Acknowledgement of Setvice

Attachments: Acknowledgment of Service Maximum Baoting and Kenneth.docx

CAUTION: This emai! is from an external source. Do noet click links or attachments unless it's from a verified sender,

Matt mentioned that you wanted a second copy of the Acknowledgement of Service for the Newnan
case. Please let me know if there is any issue with you acknowledging service on behalf of your client.

Robert Friedman

Werner Wetherington, PC
2860 Piedmont Rd. NE

Atlanta, Georgia 30305

DIRECT DIAL: 404-991-3692

Office: 770-VERDICT

www, WernerLaw,com
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END OF EXHIBITS
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EXHIBIT *2”
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually and on,
behalf of a class of similarly situated
persons,

Plaintiff, Civil Action File No. 17EV003164
v,

KENNY McELWANEY d/b/a,
MAXIMUM BOOTING CO.

Dcfendant..

M N N’ N N N N N N e e N

AFFIDAVIT OF DANIELLE BURNETT!

STATE OF: GEORGIA
COUNTY OF; FULTON

COMES NOW, Danielle Burnette, before the undersigned offieer duly authorized to
administer oaths and, being sworn, does state on oath the following:

1.

My name is Danielle Burnette, 1 am over the age of majority, am suffering under no
legal disability, and am competent to give this Affidavit upon my personal knowledge which is

true and eorrect to the best of my knowledge.
2.

1 am an associate with the law firm of Smith, Gambrell & Russell, and a member in good

standing of the Georgia Bar.




Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 339 of 439

3.

On October 4, 2017, I accompanied Jason Bell to meet with Chiel Cassandra A. Jones
(“Chief Jones”) to discuss her review of the signage at the Walmart parking lot discussed in the
Complaint.

4.,

During the meeting, Mr. Bell told Chief Jones about the lawsuit, Plaintiff’s claims that
the subject signs were not in compliance witb the Ordinance because they did not contain the
required language, and that the parlies could not even agree on the signage that was present. Mr.
Rell further told Chief Jones that it was his understanding from Defcndant Mr. McElwaney that
Chief Jones had inspected the signage at the Walmart and other locations in January and
determined that it was in compliance with the Union City Booting Ordinance.

5.

During the meeting, Chief Jones confirmed that she knew the Ordinance regarding

booting, and that she had inspected the signage at the Walmart and other locations with Captain -

Hodgson and confirmed that they were in compliance with the Ordinance. She did not indicate
that her inspection was limited to certain parts of the Ordinance.
6.

During the meeting, Mr. Bell also told Chief Jones that Mr, McElwaney had indicated
that Code Enforcement had inspected and approved of the signage as being in compliance with
the Ordinance and asked whether she could confirm that. During the meeting, Chief Jones
called, who 1 underst(;od to be the head of the Union City Code Enforcement, on the
speakerphone on her cell phone in front of myself and Mr. Bell. Ie confirmed that he had

inspected the signage and it was in compliance with the Ordinance, and asked whether Chief
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Jones needed him to check it again. She said she did not need him to. As I understood Chief
Jones, Code Enforcement was not part of the Police Department, but it ultimately reported to her.
7.

On Qctober 12, 2017, 1 e~mailed Chief Jones thanking her for meeting with us, and told
her that we would be sending the draft affidavit to the City Attorney for him to review it with

her. A true and correct copy of that e-mail is attached hereto as Exhibit A,

FURTHER AFFIANT SAYETH NAUGIIT.

DANTELLE BURVIE:TT
Sworn to and subicribed beforc me
this A ‘#‘_‘day of December, 2017,
’ skt
, - 5 g! w;;ff, 2,
Q\' '\I{’ lii-!s,_*’f&%
£ - . . LA g@}z\*’;:&& FTAR ¢ s%
NOTARY PUBLIC £ wores 5 %
E i QEHORVIL ¢ %
My Commission Expires: Lf"'“" EE”T‘ l q ‘i‘% % ppri 2, 201 # g
% &
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EXHIBIT A
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From: _ Burnette, R. Danielie

Sent: Monday, Qctober 16, 2017 2:07 PM
To: Bell, Jason

Subject: FW: Affidavit {or Your Review

R. DANIELLE BURNETTE | Law Clerk

404-815-3987 phone
404-685-T287 fax
WWW. sgHaw.com
dburnette@sgriaw.com

Promenads, Suite 3100
1230 Peachtree Street, N.E.
Atlanta, Georgia 30309-3592

QR P
&’ WSEHBE svern, GamireLL & RUSSELL, LLP R .

From: Cassandra Jones [mallto;ciones@uniongityge.ord] _
Sent: Thursday, October 12, 2017 12:38 PM :
To: Burnette, R. Danielle

Subject: RE: Affidavit for Your Review

CAUTION: This email is from an external sonrce. Do not click links or attachments unless it's from a verified sender,

Ok

From: Burnette, R, Danielle [thailic:dburnette @sgrlaw.com)
Sent: Thursday, October 12, 2017 9:23 AM

To: Cassandra Jones

Subject: Affidavit for Your Review

Dear Chief Jones:

Thank you for taking the time to meet with Jason and me on October 4. As we discussed, we have drafted an affidavit
and sent it to City Attorney Dennis Davenport. He will coordinate reviewing it with you.

Again, thank you for your assistance on this matter. Please let me know if you have any questions.
All the best,

Danielle

R. DARIELLE BURNEUTE | Law Glark
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404-815-3987 phone
404-685-7287 fax
www. sgraw.com
dburnetle@sgriaw.com

Promenade, Suite 3100
1230 Peachtree Street, N.E.
Atlanta, Georgla 30308-3582

}
H& SMITH, GAMBRELL & RUSSELL, LLP

Confidentiallty Notlee

This message is belng sent by or on bahalf of a lawyer, it is Infended exclusively for the Individual or entity to which it is addressed. Thls communleation may
contaln Information that Is proprietary, priviieged or confidential or ctherwlse lagally exempt from disclosure. If you are not the named addressee, you are not
authorized to raad, print, retaln, copy cr disseminate this message or any part of . If you have recelved this message In error, please notlfy the ssnder
Immediately by e-mall and delete all coples of the message.
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1/11/2018 8:39|AM

LeNora Ponzo, Clerk

Civil Divigjion

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

.JESSY POLSON, Individually, and on behalf of -
A class of similarly situated persons,

Plaintiff,
Civil Action No. 17EV003164B
VS.

KENNY MCELWANEY d/b/a MAXIMUM
BOOTING CO.,

Defendant.

ORDER TRANSFERRING MATTER

The above-captioned case is presently before the Court on the Honorable Eric A. Richardson’s

consent to accept the transfer of the above-captioned case. Therefore, the above-captioned case is
HEREBY TRANSFERRED to the Honprable Eric A. Richardson.'
, SO ORDERED this /_/ day ot@ﬁw/[//lé/ , 2018, at Atlanta, Georgia.

Patsy Y. deyr, dge
State Court 6f Fulton County

Copies to:

THE HONORABLE ERIC A. RICHARDSON, JUDGE
c/o Trinity Townsend ]
trinity.townsend@fultoncountyga.gov

PLAINTIFF’S COUNSEL
MICHAEL L. WERNER
MATTHEW Q. WETHERINGTON

" The Uniform Superior Court Rules provide, in pertinent part,

The judge to whom any action is assigned shall have exclusive control of such action, except as provided in
these rules, and no person shall change any assignment except by order of the judge affected and as
provided in these rules. In this regard[,] an assigned judge may transfer an assigned action to another judge
with the latter’s consent in which event the latter becomes the assigned judge.

Unif. Sup. Ct. R. 3.3. As such, the parties should be advised that, if the Honorable Eric A. Richardson declines to accept
assignment of the above-captioned case, this Division will retain exclusive control over this matter.
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ROBERT N. FRIEDMAN
mike@wernerlaw.com '
matt@wernerlaw.com
robert@wernerlaw.com

DEFENDANT’S COUNSEL
BRYNDA R. INSLEY .

. KENNETH J. BENTLEY

- binsley@insleyrace.com
kbentley@insleyrace.com
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1/16/2
LeNora

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON

Individually,

And on behalf of a class of similarly situated
persons,

Plaintiff, CIVIL ACTION FILE NO.

v. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Nt N N N N N N N N N N '

Defendant.

NOTICE TO TAKE DEPOSITION OF CASSANDRA A. JONES

TO:  Chief Cassandra A. Jones

Union City Police Department

5060 Union Street

Union City, GA 30291

Please take notice that pursuant to O.C.G.A. §9-11-30(b) and O.C.G.A. §9-11-34,
counsel for Plaintiff will take the deposition of Cassandra A. Jones by oral examination for the
purpose of discovery, cross examination, and all other purposes permitted by the law of the State
of Georgia before an officer duly authorized to administer oaths at the office of McNally, Fox,
Grant & Davenport, 100 Habersham Drive, Fayetteville, GA 30214-1381 on the 26" day of
January, 2018 at 1:00 p.m. continuing from day to day until its completion.

This 16th day of January 2018.

WERNER WETHERINGTON, PC

/s Matthew Q. Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com

**E-FILED**
17EV003164
018 12:25 PM
Ponzo, Clerk
Civil Division
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON

Individually,

And on behalf of a class of similarly situated
persons,

Plaintiff, CIVIL ACTION FILE NO.

v. 17EV003146

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Nt N N N N N N N N N ' '

Defendant.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day electronically filed the within and foregoing
NOTICE TO TAKE DEPOSITION OF CASSANDRA A. JONES with the Clerk of Court using
the Odyssey eFileGA system which will automatically send e-mail notification of such filing to

the following attorneys of record:

Jason S. Bell Esq. Brynda Rodriguez Insley, Esq.
SMITH GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 They Mayfair Royal, Suite 200

181 14™ Street, NE
Atlanta, GA 30309
This 16th day of January 2018.

WERNER WETHERINGTON, PC

/s Matthew Q. Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com
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~E-FILED*
17EV003164

1/16/2018 12:25 PM

LeNora

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON

Individually,

And on behalf of a class of similarly situated
persons,

Plaintiff, CIVIL ACTION FILE NO.

v. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Nt N N N N N N N N N N '

Defendant.

NOTICE TO TAKE DEPOSITION OF DENNIS A. DAVENPORT

TO:  Dennis A. Davenport

McNally, Fox, Grant & Davenport

100 Habersham Drive

Fayetteville, GA 30214-1381

Please take notice that pursuant to O.C.G.A. §9-11-30(b) and O.C.G.A. §9-11-34,
counsel for Plaintiff will take the deposition of Dennis A. Davenport by oral examination for
the purpose of discovery, cross examination, and all other purposes permitted by the law of the
State of Georgia before an officer duly authorized to administer oaths at the office of McNally,
Fox, Grant & Davenport, 100 Habersham Drive, Fayetteville, GA 30214-1381 on the 26™ day of
January, 2018 at 11:00 a.m. continuing from day to day until its completion.

This 16th day of January 2018.

WERNER WETHERINGTON, PC

/s Matthew Q. Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com

Ponzo, Clerk
Civil Division
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON

Individually,

And on behalf of a class of similarly situated
persons,

Plaintiff, CIVIL ACTION FILE NO.

v. 17EV003146

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Nt N N N N N N N N N ' '

Defendant.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day electronically filed the within and foregoing
NOTICE TO TAKE DEPOSITION OF DENNIS A. DAVENPORT with the Clerk of Court
using the Odyssey eFileGA system which will automatically send e-mail notification of such

filing to the following attorneys of record:

Jason S. Bell Esq. Brynda Rodriguez Insley, Esq.
SMITH GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 They Mayfair Royal, Suite 200

181 14™ Street, NE
Atlanta, GA 30309
This 16th day of January 2018.

WERNER WETHERINGTON, PC

/s Matthew Q. Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
770-VERDICT ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com




State Court of Fulton County

e, ) ) . **E-FILED**
Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 350 of 439 17EV003164

1/22/2018 8:53 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

CERTIFICATE OF DISCOVERY

| HEREBY CERTIFY that I have this day served a copy of the following:

Cross-Notice of Taking Deposition to Cassandra A. Jones;
Cross-Notice of Taking Deposition to Dennis A. Davenport
Subpoena for Deposition and Duces Tecum to Cassandra A. Jones;
Subpoena for Deposition and Duces Tecum to Dennis A. Davenport.

Ao PE

upon all parties to this matter by email on January 20, 2018, by Odyssey EFileGA and by
depositing a true copy of same in the United States Mail, in a properly addressed envelope with
adequate postage thereon to counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305
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Co-Counsel for Defendant
Kenny McElwaney d/b/a
Maximimum Booting Co.
Jason S. Bell, Esq.

Smith Gambrell & Russell, LLP
Promenade Il, Suite 3100

1230 Peachtree Street, NE
Atlanta, GA 30309-3592

This 22" day of January, 2018.

[s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

JAMES P. MYERS

Georgia Bar No.

Attorneys for Defendant

Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818 (Telephone)
(404) 876-9817 (Facsimile)
binsley@insleyrace.com
jmyers@insleyrace.com
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LeNora Ponzo, Clerk

Civil Division

IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf of

a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
v. 17EV003164
KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Defendant.

PLAINTIFF’S MOTION TO AMEND AND
TO ADD WAL-MART STORES, INC. AND BRIGHT-MEYERS UNION CITY
ASSOCIATES, L.P. AS PARTY DEFENDANTS

COMES NOW Plaintiff in the above-styled action and moves to amend to clarify
Plaintiff’s claims against Defendant, to assett additional claims, and to add Wal-Mart Stores, Inc.
and Bright-Meyers Union City Associates, L.P. as party Defendants:

1.

Under O.C.G.A. § 9-11-21 an order from the Court is necessary to either drop or add a
party. Georgia law grants the trial court discretion to permit the addition of a party defendant.
See Fontaine v. Home Depot, Inc., 250 Ga. App. 123, 123, 550 S.E.2d 691, 693 (2001) (“The
addition of a new party defendant by an amendment to the complaint requires the exercise of
discretion by the trial court.”).

2.

Under O.C.G.A. § 9-11-15, “A party may amend his pleading as a matter of course and

without leave of court at any time before the entry of a pretrial order.” Id. No pretrial order has

been entered in the instant case.
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3.

During Plaintiff’s investigation of this case Plaintiff has learned that Wal-Mart Stores,
Inc. and Bright-Meyers Union City Associates, L.P. own or occupy property at which they have
hired, authorized, or otherwise provided material support to Defendant or other individuals /
entities that unlawfully immobilize vehicles at the property where Plaintiff’s vehicles was
unlawfully booted.

4,

Accordingly, Plaintiff requests that the Court add Wal-Mart Stores, Inc. and Bright-
Meyers Union City Associates, L.P. as party Defendants, and permit Plaintiff to amend his
Complaint to assert appropriate allegations against these Defendants, A true and accurate copy
of Plaintiff’s proposed Second Amended Complaint is attached hercto as Exhibit A.

5.

Following the addition of Wal-Mart Stores, Inc. And Bright-Meyers Union City

Associates, L.P. as party Defendants the amended caption shall be as follows:

JESSY POLSON, Individually, and on behalf

of a class of similarly situated persons,

CIVIL ACTION FILE NUMBER
Plaintiff,

V. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART STORES, INC.
and BRIGHT-MEYERS UNION CITY ASSOCIATES, L.P,,

Defendants.

{Signature on the Following Page]

2]
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This 13th day of February 2018.

WERNER WETHERINGTON, P.C.

/s/ Mait Wetheringion

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert{@wernerlaw.com

CERTIFICATE OF SERVICE

COMES NOW, Plaintiff, by and through the undersigned Counsel, and hereby file this
Certificate with the Court as required by Uniform Superior Court Rule 5.2. This is to certify that
on this day I have served opposing counsel herein with a copy of PLAINTIF¥’S MOTION TO
AMEND AND TO ADD WAL-MART STORES, INC. AND BRIGHT-MEYERS UNION

CITY ASSOCIATES, L.P. AS PARTY DEFENDANTS by electronic transmission via

Odyssey File & Serve:
Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta, GA 30309

This 13th day of February 2018.

WERNER WETHERINGTON, P.C,

/s/ Matt Wetherington
2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
mati@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com

[3]
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EXHIBIT A
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf
of a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
v. {7EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART
STORES, INC.,, and BRIGHT-MEYERS
UNION CITY ASSOCIATES, L.P.

Defendants.

SECOND AMENDED CLASS ACTION COMPLAINT

1. Defendant Kenny McElwaney d/b/a Maximum Booting Co. (“McElwaney”) has a
systematic process of disabling vehicles with boots and similar devices without first
complying with the City of Union City ordinances requiring certain signage at any
location where vehicle immobilization occurs. As a result, McElwaney has collected an
unknown amount of booting fees in an unlawful manner. All other Defendants own or
occupy property at which it has hired, authorized, or otherwise provided material support
to entities or individuals that unlawfully immobilize vehicles at this property. Plaintiff
brings this action to recover damages and other available remedies on behalf of himself
and a class of persons similatly situated.

PARTIES

2. Plaintiff Jessy Polson brings this action in his individual capacity, and in the
capacity of a class representative on behalf of others similarly situated. By bringing this

action, Plaintiff avails himself of the jurisdiction of this Court.
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3. Defendant McElwaney is an individual doing business as a sole proprietorship
under the name “Maximum Booting Co.” McElwaney was lawfully served on July 25,
2017, Jurisdiction and venue are proper as to Defendant because he is a resident of
Fulton County.

4. Defendant Wal-Mart Stores, Inc. is a corporation registered to business in
Georgia. Wal-Mart Stores, Inc. can be served through its registered agent, C T
Corporation System at 289 S Culver St, Lawrenceville, GA 30046. Jurisdiction and
venue are proper as to Wal-Mart Stores, Inc. because it is a joint tortfeasof with one or
more Defendants who reside in Fulton County.

5. Defendant Bright-Meyers Union City Associates, [..P. is a limited partnership
registered to business in Georgia. Bright-Meyers Union City Associates, L.P. can be
served through its registered agent, Neil F. Meyers at 5881 Glenridge Drive, Suite 220,
Atlanta, GA, 30328. Turisdiction and venue are proper as to Bright-Meyers Union City
Associates, L.P. because it is a joint tortfeasor with one or more Defendants who reside in
Fulton County.

STATEMENT OF FACTS

6. There is no provision in the Official Code of Georgia Annotated (“O.C.G.A.”)
which expressly authorizes vehicle immobilization on private property.

7. The City of Union City authorizes certain types of vehicle immobilization,
including booting, by licensed vehicle immobilization services.

8. Booting is a method of using a mechanical device that is designed or adopted to
be attached to a wheel, tire, or part of a parked motor vehicle so as to prohibit the motor

vehicle’s usual manner of movement or operation:

[2]
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9. Once licensed, a vehicle immobilization service operating in Union City may only
boot vehicles under the terms proscribed by City of Union City Code of Ordinances,
Chapter 10, Article I, § 10-28.
10.  One of the conditions precedent to legally booting a vehicle within the City of
Union City is to comply with certain signage requirements as detailed in Union City
Code of Ordinances, Chapter 10, Article I, § 10-28. This ordinance is provided in full
here:
1t shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle in any off-street parking facility, lot
or area located on private property within the city, regardless of whether a
charge for parking is assessed, unless the following conditions are met:
(1) Signs shall be located at each designated entrance to the parking
facility, lot or area where such a device is to be used indicating that
parking prohibitions are in effect. Signs shall be at a minimum of

eighteen (18) inches by twenty-four (24) inches and reflective in
nature.

3]
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(2) The wording on such signs shall contain the following information:

a. A statement that any vehicle parked thereon which is not
authotized to be parked in such area may be subject to use of a
vehicle immobilization device.

b. The maximum fee for removal of the device, as provided in
subsection (c).

¢. The name, address, and phone number of the person or entity
responsible for affixing the device.

d. A statement that cash, checks, credit cards, and debit cards are
accepted for payment.

e. A statement that no additional fee will be charged for use of cash,
checks, credit cards, or debit cards.

f.  The name and address of the entity that hired the vehicle
immobilization service or company.

g. The phone number referenced in subsection (b)}(2)c. above must be
operable and answered in person during the hours a vehicle
immobilization device is affixed to a vehicle within the city.

11.  Defendant McElwaney is a licensed vehicle immobilization service operating
within the City of Union City.
12, Defendant McElwaney offers booting services to parking lots within the city of
Union City.

| 13.  On information and belief, the signs erected at every parking lot wherein
Defendants operates do not comply with Union City Code of Ordinances, Chapter 10,
Article 1, § 10-28.
14. On information and belief, Defendants have immobilized at least forty (40)
vehicles in the City of Union City from 2012 through present.

15. On information and belief, Defendants have immobilized at least forty (40)

vehicles at, or around, 4735 Jonesboro Rd, Union City, GA 30291 from 2012 through

[4]
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present.

NAMED PLAINTIFF’S EXPERIENCE

16.  On or about June 15, 2017, Plaintiff parked in a private parking lot located at
4735 Jonesboro Rd, Union City, GA 30291, which is within the territorial limits of the
City of Union City.

17.  Plaintiff parked in a parking lot owned by Wal-Mart Stores, Inc.

18.  Defendant McElwaney was hired by the owner of the private property located at
4735 Jonesboro Rd., to install or aitach vehicle immobilization devices or boots.

19.  Defendant McElwaney placed a boot on Plaintiff’s vehicle and refused to remove
it unless Plaintiff paid a $500.00 fine.

20.  Plaintiff paid Defendant McElwaney $500.00.

21.  An exemplar of the signs erected at the parking lot located at 4735 Jonesboro Rd.

is depicted below:

[5]
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22. Defendants® violations of Union City Code of Ordinances, Chapter 10, Article I, §
10-28 include, but are not limited to:
a. The signs do not contain a statement that cash, checks, credit cards, and
debit cards are accepted for payment.
b. The signs do not contain a statement that no additional fee will be charged
for use of cash, checks, credit cards, or debit cards.
c. The sings do not contain the name and address of the entity that hired the
vehicle immobilization service or company.
23.  Defendants booted Plaintiff’s vehicle without legal authority and caused damages
to Plaintiff.
24.  On information and belief, at all other locations within the City of Union City
where Defendants engage in vehicle immobilization, the signs erected by Defendants do
not comply with the requirements of Union City Code of Ordinances, Chapter 10, Article
I, § 10-28.

CLASS ACTION ALLEGATIONS

25.  Plaintiff brings this action as a class action pursuant to 0.C.G.A. § 9-11-23, on
behalf of himself and the following Classes:
a. All persons who have had a vehicle in their possession booted by or at the
request of Defendants and paid fines for removal of said device within the
City of Union City from June 15, 2012, through present; and
b. A subclass of all persons who have had a vehicle in their possession

booted by or at the request of Defendants at, or around, 4735 Jonesboro

[6]
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Rd, Union City, GA 30291, and have paid a fine for removal of said
device from June 15, 2012, through present (the Polson subclass).
26.  Excluded from the Classes are Defendants, as well as Defendants’ employees,
affiliates, officers, and directors, including any individuals who incurred property damage
as a result of Defendants’ actions, and the Judge presiding over this case. Plaintiff
reserves the right to amend the definition of the Classes if discovery and/or further
investigation reveal that the Class definitions should be expanded or otherwise modified.
27.  Numerosity / Impracticality of Joinder: The members of the Classes are so
numerous that jeinder of all members would be impractical. The members of the Classes
are easily and readily identifiable from information and records in Defendants’
possession, control, or custody.
28.  Commonality and Predominance: There is a well-defined community of
interest and common questions of law and fact that predominate over any questions
affecting the individual members of the Classes. These common legal and factual
questions, which exist without regard to the individual circumstances of any Class
member, include, but are not limited to, the following:
a. Whether Defendants engaged in fraudulent business practices with respect
to booting vehicles without legal authority throughont Union City;
b. Whether Defendants engaged in racketeering activity prohibited under

0.C.G.A. § 16-14-1, et seq.

c. Whether Defendants engaged in civil theft \ conversion;
d. Whether Defendants engaged in false imprisonment;
e. Whether Defendants engaged in making false statements;

[7]
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f. Whether Defendants unlawfully disabled Plaintiff and other Class
Member’s property and refused to return the property; and
g. Whether Plaintiff and the Classes are entitled to damages.
29.  Typicality: Plaintiff’s claims are typical of the Classes in that Plaintiff and the
Classes have all been booted as a result of Defendants’” unlawful activities, and have all
sustained damages as a direct proximate result of the same wrongful practices. Plaintiff’s
claims arise from the same practices and course of conduct that give rise to the Classes’
claims. Plaintiff’s claims are based upon the same legal theories as the Classes’ claims.
30.  Adequacy: Plaintiff will fully and adequately protect the interests of the Classes
and has retained class counsel who are experienced and qualified in prosecuting class
actions, including consumer class actions and other forms of complex litigation. Neither
the Plaintiff nor their counsel have interests which are contrary to, or conflicting with,
those interests of the Classes.
31,  Superiority: A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy because, infer alia: it is economically
impracticable for members of the Classes to prosecute individual actions; prosecution as
a class action will eliminate the possibility of repetitious and redundant litigation; and, a
class action will enable claims to be handled in an orderly, expeditious manner.
COUNT I: NEGLIGENCE
32. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and

other Class Members not to immobilize vehicles without legal authority.

[§]
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33. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and

other Class Members not to exceed the scope of their booting license in the City of

Atlanta.

34.  Defendants breached their duties to Plaintiff by exceeding the scope of their

booting license and/or otherwise immobilizing Plaintiff’s and other Class Member’s

vehicles without legal authority.

35.  Asaresult of Defendants’ negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 2: NEGLIGENCE PER SE

36.  Defendants violated the Union City vehicle immobilization ordinance by

unlawfully booting Plaintiff and other Class Members’ vehicles.

37.  Plaintiff and other Class Members fall within the class of persons intended to be

protected by this ordinance.

38.  The Union City vehicle immobilization ordinance is intended to guard against the

unlawful activities of Defendants.

39.  Due to Defendants’ negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 3: PREMISES LIABILITY / O.C.G.A. §§ 51-3-1, 51-3-2

40.  As owners and occupiers of the property where Defendants immobilize vehicles,

Defendants have a duty of ordinary caré not to cause harm to individuals at this propetty.

41, By illegally immobilizing vehicles Defendants breached this duty and caused

harm to Plaintiff and other Class Members.

42, As aresult of Defendants’ breach, Plaintiff and other Class Members have

[9]
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snffered damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 4: IMPUTED NEGLIGENCE / O.C.G.A. § 51-2-5
43,  Defendants hired, authorized, or provided material support to individuals that
unlawfully immobilized Plaintiff and other Class Members’ vehicles.
44,  Defendants are vicariously liable for the negligence of these individuals under
0.C.G.A. § 51-2-5.
45, Dune to Defendants’ negligence, Plaintiff and the other Class Members have
incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 5: FALSE IMPRISONMENT
46. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and
other Class Members not to interfere with the free movement of Plaintiff and other Class
Members.
47.  Inviolation of O.C.G.A. § 51-7-20, Defendants knowingly and unlawfully
restrained the movements of Plaintiff and other Class Members for varying periods of
time.
48,  Defendants were acting without legal authority when Defendants restrained the
movements of Plaintiff and other Class Members.
49.  Plaintiff and other Class Members have incurred damages in an amount to be
determined by the enlightened conscience of a jury as a result of Defendants’ conduct.
COUNT 6: CONVERSION / CIVIL THEFT
50.  Plaintiff and other Class Members had an ownership interest in funds that were
paid to Defendants.

51.  Defendants took possession of Plaintiff and other Class Members’ funds by

[10]
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demanding that Plaintiff and other Class Members pay to have a vehicle immobilization
device removed.
52, Plaintiff and other Class Members demanded that the vehicle immobilization
device be removed free of charge.
53.  Defendants refused to release Plaintiff and other Class Members’ vehicles without
payment,
54,  Defendants had no lawful right to immobilize Plaintiff and the other Class
Members’ vehicles, or to demand payment to remove vehicle immobilization devices.
55.  Asaresult, by requiring Plaintiff and other Class Members to pay to have vehicle
immobilization devices removed, Defendants have wrongfully converted Plaintiff and
other Class Members’ funds, and Plaintiff and other Class Members have sustained
damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 7: MONEY HAD AND RECEIVED
56.  Because Defendants collected money from Plaintiff and other Class Members to
release vehicles unlawfully booted by Defendants, Defendants have received money from
Plaintiff and other Class Members that in equity and good conscions Defendants should
not be permitted to keep.
57. As aresult of Defendants’ actions, Plaintiff and the other Class Members have
suffered damages in an amonnt to be determined by the enlightened conscience of a jury.

COUNT 8: VIOLATION OF GEORGIA RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (“RICO”)

58.  Defendant McElwaney, as part of its parking company business, engages in an
enterprise of unlawfully immobilizing vehicles for profit.

59, Defendant’s conduct subjects him to liability under Georgia’s Racketeer

[11]
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Influenced and Corrupt Organization Act (“RICO”), O.C.G.A. § 16-14-1 ef seq., as more

fully set out below.

60.  Specifically, Defendant, in furtherance of its unlawful vehicle immobilization

enterprise, has engaged in a pattern of racketeering activity, including, but not limited to

the following:
a. By forcing Plaintiff and other Class Members to pay to have an unlawfully
placed vehicle immobilization device removed, Defendant has engaged in Theft
(0.C.G.A. § 16-8-1), Theft by Taking (0.C.G.A. § 16-8-2), Theft by Deception
(0.C.G.A. § 16-8-3), Theft by Conversion (O.C.G.A. § 16-8-4), and Theft by
Extortion (O.C.G.A. § 16-8-16),
b. By alleging through signage, notices, and other documents provided to
Plaintiff and other Class Members, that Defendant was lawfully permitted to
immobilize Plaintiff and other Class Members’ vehicles, and lawfully permitted
to charge fees for the removal of vehicle immobilization devices, Defendant has
engaged in the use of false statements in violation of 0.C.G.A. § 16-10-20; and
C. By unlawfully attaching vehicle immobilization devices to Plaintiff and
other Class Members’ vehicles, Defendant knowingly and unlawfully restrained
the movements of Plaintiff and other Class Members for varying periods of time
in violation of O.C.G.A. § 16-5-41.

61.  Defendant has also engaged in racketeering activity by extorting money from

Plaintiff and other Class Members under the threat of refusing to remove an unlawfully

placed vehicle immobilization device.

[12]
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62.  Defendant’s above described racketeering activity is all done in furtherance of
Defendant’s enterprise of profiting off unlawfully immobilizing vehicles.

63.  Defendant’s above described racketeering activity all have the same or similar
methods of commission in that they all involve the unlawful nse of vehicle
immobilization devices, and false or misleading signage and documentation, to force
Plaintiff and other Class Members to pay to have unlawfully placed vehicle
immobilization devices removed.

64.  Defendant’s racketeering activity have the same or similar objective, namely,
profiting off the unlawful use of vehicle immobilization devices.

65.  Defendant’s racketeering activity have the same or similar victims, namely,
Plaintiff and other Class Members who have been forced to pay Defendant {o remove a
vehicle immobilization device unlawfully placed on Plaintiff and other Class Members’
vehicles by Defendant.

66.  Defendant’s racketeering activity are otherwise related by distinguishing
characteristics including, but not limited to, the involvement and collusion of Defendant
and its workers, executives, and officers.

67.  Defendant’s racketeering activity is part of a long-term enterprise that has existed,
and continues to, exist for over five (5) years, and will continue to exist unless halted by
judicial intervention.

68.  As aresult of Defendant’s racketeering activity, Plaintiff and other Class
Members have suffered damages in an amount to be determined by the enlightened

conscience of a jury.

[13]
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COUNT 9: ATTORNEY’S FEES

69.  Defendants have acted in bad faith, have been stubbornly litigious, and have
caused Plaintiff and other Class Members unnecessary trouble and expense.,
70.  Accordingly, Plaintiff and other Class Members are entitled to recover their
expenses of [itigation, including their reasonable attorney’s fees, pursuant to O.C.G.A. §
13-6-11.

COUNT 10: PUNITIVE DAMAGES
71. Defendants’ conduct was willful, wanton, and reckless and evidences an entire
want of care, which raised the presumption of a conscious indifference to the
consequences of its actions.
72. As a result of Defendants’ willful, wanton, and reckless conduct, Plaintiff and
other Class Members are entitled to an award of punitive damages under O.C.G.A. § 51-
12-5.1.

JURY DEMAND

73.  Plaintiff demands a trial by jury for all of his claims and for a determination of all

damages.

DAMAGES AND PRAYER FOR RELIEF

74.  Plaintiff prays for the following relief:

a. An order certifying this action as a class action, appointing Plaintiff as
class representative and appointing Plaintiff’s counsel as lead Class
counsel;

b. All compensatory damages on all applicable claims in an amount to be

proven at trial, and, as allowed by law, for such damages to be trebled or
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multiplied upon proof of claims under laws allowing for trebling or
multiplying of compensatory damages based upon Defendants” violations
of law;

c. Punitive damages in an amount to be determined at trial;

d. Attorney fees for stubborn litigiousness pursuant to O.C.G.A. § 13-6-11;
and,

e All other and further relief the Court deems appropriate and just under the

circumstances.

This 13th day of February 2018.

WERNER WETHERINGTON, P.C.

/s Matt Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com
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CERTIFICATE OF SERVICE

COMES NOW, Plaintiff, by and through the undersigned Counsel, and hereby file this
Certificate with the Court as required by Uniform Superior Court Rule 5.2, This is to certify that
on this day 1 have served opposing counsel herein with a copy of SECOND AMENDED

CLASS ACTION COMPLAINT by electronic transmission via Odyssey File & Serve:

Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta, GA 30309

This 13th day of February 2018.

WERNER WETHERINGTON, P.C.

/s/ Muait Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com ' Georgia Bar No, 945494

robert@wernerlaw.com
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State Court of Fulton County
185 Central Avenue, S.W., Suite TG400
Atlanta, Georgia 30303
Telephone: (404) 613-5040

12/21/2017

BRYNDA RODRIGUEZ INSLEY

181 14TH STREET NE

THE MAYFAIR ROYAL - SUITE 200
ATLANTA GA 30309

.CIVIL ACTION NO: 17EV003164-B

IN THE CASE OF: JESSY POLSON
VS.KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

NOTICE OF CIVIL MOTIONS CALENDAR

The above civil action is set for oral argument on a pending motion. Parties are to appear before
the Honorable Patsy Y Porter on 02/21/2018 at 3:50 PM, in room number 2D, 185 Central
Avenue, SW, Justice Center Tower, Atlanta, Georgia 30303. Failure to appear will be construed
as waiver of oral argument. Please refer to the attachment for further information.

Questions regarding the calendaring of this case can be directed to Mr. Booker T. “Chip”
Washington, Judge Patsy Porter’s Staff Attorney at 404-613-4350 or

booker.washington@fultoncountyga.gov.

De@ndre C. Moore

Deputy Clerk, State Court of Fulton County

www.fultonstate.org/
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State Court of Fulton County
185 Central Avenue, S.W., Suite TG400
Atlanta, Georgia 30303
Telephone: (404) 613-5040

12/21/2017

JASON SOUTHERLAND BELL
SUITE 3100 PROMENADE II
1230 PEACHTREE ST NE
ATLANTA GA 30309-3592

CIVIL ACTION NO: 17EV(03164-B

IN THE CASE OF: JESSY POLSON
VS.KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

NOTICE OF CIVIL MOTIONS CALENDAR

The above civil action is set for oral argument on a pending motion. Parties are to appear before
the Honorable Patsy Y Porter on 02/21/2018 at 3:50 PM, in room number 2D, 185 Central
Avenue, SW, Justice Center Tower, Atlanta, Georgia 30303. Failure to appear will be construed

as waiver of oral argument. Please refer to the attachment for further information.

Questions regarding the calendaring of this case can be directed to Mr. Booker T. “Chip”
Washington, Judge Patsy Porter’s Staff Attorney at 404-613-4350 or

booker.washington@fultoncountyga.gov.

De@nare C. Moore

Deputy Clerk, State Court of Fulton County

www.fultonstate.org/
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State Court of Fulton County
185 Central Avenue, S.W., Suite TG400
Atlanta, Georgia 30303
Telephone: (404) 613-5040

12/21/2017

MATTHEW Q WETHERINGTON
2860 PIEDMONT RD NE

SUITE 100

ATLANTA GA 30305

CIVIL ACTION NO: 17EV003164-B

IN THE CASE OF: JESSY POLSON
VS.KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

NOTICE OF CIVIL MOTIONS CALENDAR

The above civil action is set for oral argument on a pending motion. Parties are to appear before
the Honorable Patsy Y Porter on 02/21/2018 at 3:50 PM, in room number 2D, 185 Central
Avenue, SW, Justice Center Tower, Atlanta, Georgia 30303. Failure to appear will be construed

as waiver of oral argument. Please refer to the attachment for further information.

Questions regarding the calendaring of this case can be directed to Mr. Booker T. “Chip”
Washington, Judge Patsy Porter’s Staff Attorney at 404-613-4350 or

booker.washington@fultoncountyga.gov.

Delndre C. Moore

Deputy Clerk, State Court of Fulton County

www.fultonstate.org/
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State Court of Fulton County
185 Central Avenue, S.W., Suite TG400
Atlanta, Georgia 30303
Telephone: (404) 613-5040

12/21/2017

ROBERT N. FRIEDMAN
CRUSER & MITCHELL LLP
275 SCIENTIFIC DRIVE
MERIDIAN II - SUITE 2000
NORCROSS GA 30092

CIVIL ACTION NO: 17EV003164-B

IN THE CASE OF: JESSY POLSON
VS.KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

NOTICE OF CIVIL MOTIONS CALENDAR

The above civil action is set for oral argument on a pending motion. Parties are to appear before
the Honorable Patsy Y Porter on 02/21/2018 at 3:50 PM, in room number 2D, 185 Central
Avenue, SW, Justice Center Tower, Atlanta, Georgia 30303. Failure to appear will be construed

as waiver of oral argument. Please refer to the attachment for further information.

Questions regarding the calendaring of this case can be directed to Mr. Booker T. “Chip”
Washington, Judge Patsy Porter’s Staff Attorney at 404-613-4350 or

booker.washington@fultoncountyga.sov.

De@ndre C. Moore

Deputy Clerk, State Court of Fulton County

www.fultonstate.org/
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State Court of Fulton County
185 Central Avenue, S.W., Suite TG400
Atlanta, Georgia 30303
Telephone: (404) 613-5040

12/21/2017

MICHAEL L WERNER

THE WERNER LAW FIRM PC
2860 PIEDMONT ROAD NE
ATLANTA GA 30305

CIVIL ACTION NO: 17EV003164-B

IN THE CASE OF: JESSY POLSON
VS.KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

NOTICE OF CIVIL MOTIONS CALENDAR

The above civil action is set for oral argument on a pending motion. Parties are to appear before
the Honorable Patsy Y Porter on 02/21/2018 at 3:50 PM, in room number 2D, 185 Central
Avenue, SW, Justice Center Tower, Atlanta, Georgia 30303. Failure to appear will be construed
as waiver of oral argument. Please refer to the attachment for further information.

Questions regarding the calendaring of this case can be directed to Mr. Booker T. “Chip”
Washington, Judge Patsy Porter’s Staff Attorney at 404-613-4350 or

booker.washington@fultoncountyga.gov.

De@rdre C. Moore

Deputy Clerk, State Court of Fulton County

www.fultonstate.org/
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State Court of Fulton County

185 Central Avenue, S.W., Suite TG400
Atlanta, Georgia 30303
Telephone: (404) 613-5040

12/21/2017

File Copy

CIVIL ACTION NO: 17EV003164-B

IN THE CASE OF: JESSY POLSON
VS.KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

NOTICE OF CIVIL MOTIONS CALENDAR

The above civil action is set for oral argument on a pending motion. Parties are to appear before
the Honorable Patsy Y Porter on 02/21/2018 at 3:50 PM, in room number 2D, 185 Central
Avenue, SW, Justice Center Tower, Atlanta, Georgia 30303. Failure to appear will be construed

as waiver of oral argument. Please refer to the attachment for further information.

Questions regarding the calendaring of this case can be directed to Mr. Booker T. “Chip”
Washington, Judge Patsy Porter’s Staff Attorney at 404-613-4350 or

booker.washington@fultoncountyga.gov.

\
i
\
|
De@ndre C. Moore

Deputy Clerk, State Court of Fulton County

www.fultonstate.org/
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STATE COURT OF FULTON COUNTY
ATLANTA, GEORGIA

02/21/2018 at 2:30 PM
JUDGE: Porter, Patsy Y

February 21, 2018 Civil Motions
Afternoon Division B - Judge Porter

2:30 PM
Beginning at 2:30 PM with 20 minute intervals

1-2:30
' 16EV002212 Plaintiff: Felicia Yvette Watson; William Attorney: RUDER, KIM MICHELLE
William Watson,Felicia Watson
Wat Defendant: Asurety Company, Inc.,d/b/a Attorney: RUDER, KIM MICHELLE; Foster,
aison

VS.David Davis,Thomas
Builders, Inc. (TN)

FILE DATE: 0S5/10/2016
COMMENTS

1-2:50

Hard Rock Concrete Services; David Davis;
Hard Rock Concrete, Inc.; Heaton Erecting,
Inc.; Jesse Wallace; John Doe 1; Kenneth
Butcher; Richard Couch; Thomas Builders,
Inc. (TN}

Richard Crawford; Foster, Richard Crawford;
DARNEILLE, JASON D; Foster, Richard
Crawford; MOCK, T. RYAN, Jr.; DARNEILLE,
JASON D; DARNEILLE, JASON D

16EV000088

Tamara Schwartz,Marc
Schwartz

VS.RBM of Atlanta,

Inc.,Desmond Domingo
FILE DATE: 01/08/2016

Plaintiff: Abigail Schwartz; Marc Schwartz;
Tamara Schwartz

Defendant: Desmond Ienna Domingo;
Donna Agan Lee; RBM of Atlanta, Inc.

Attorney: ST. AMAND, MICHAEL D.; ST.
AMAND, MICHAEL D.; ST. AMAND, MICHAEL
D.

Attorney: Goldman, Michael J.; MYERS, JR,
ARTHUR L; WARREN, RANDI

COMMENTS

1-3:10
13EV018146 Plaintiff: MARK GAYLOR Attorney: Trask, Thomas Dixon
GAYLOR,MARK V5 NORTH Defendant: HOWARD CRAIG GOLDBERG, Attorney: POWELL, RANDOLPH PAGE, Jr.;
ATL UROLOGY & ET AL y

FILE DATE: 09/06/2013
COMMENTS

M.D.; NORTH ATLANTA UROLOGY
ACQUISITIONS LLC; NORTH ATLANTA
UROLOGY ASSOCIATES P.C.

POWELL, RANDOLPH PAGE, Jr.; POWELL,
RANDOLPH PAGE, Jr.
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STATE COURT OF FULTON COUNTY
ATLANTA, GEORGIA

;-330

February 21, 2018 Civil Motions
Afternoon Division B - Judge Porter
02/21/2018 at 2:30 PM

JUDGE: Porter, Patsy Y 2:30 PM
Beginning at 2:30 PM with 20 minute intervals

17EV002871
Rachel St.Fleur
VS.SARA, Inc.,John Does #1-

S
FILE DATE: 06/14/2017

COMMENTS

1-3:50

Plaintiff: Rachel St.Fleur Attorney: STODDARD, MATTHEW B

Defendant: John Does #1-S; SARA, Inc. Attorney: BASS, GLENN S

17EV003164
Jessy Polson
VS.Kenny McElwaney D/B/_A

Maximum Booting Co.
FILE DATE: 06/30/2017

Plaintiff: Jessy Polson Attorney: WETHERINGTON, MATTHEW Q

Defendant: Kenny McElwaney D/B/A _ Attorney: Bell, Jason Southerland
Maximum Booting Co.

COMMENTS
1-4:10
17EV004311 Plaintiff: MICHAEL VOTTA Attorney: BIRD, WILLIAM Q.
VOTTA
Defendant: CINDY GOLDBERG; HOWARD Attorney: STEWART, MARCIA R.; STEWART,
vs. GOLDBERG; JACOB GOLDBERG; PHUONG MARCIA R.; STEWART, MARCIA R.;
JACOB GOLDBERGet al.

FILE DATE: 09/07/2017
COMMENTS

NGOC LUONG HARRISON, ROBERT CHRISTOPHER
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CIVIL MOTIONS CALENDAR

Judge Patsy Y. Porter
Justice Center Tower

185 Central Avenue, S.W.
Atlanta, GA 30303

Courtroom 2D

The following cases are scheduled for oral argument on February 21, 2018, in
Courtroom 2-D. Please note the time your case is scheduled to appear. It will be
necessary to be in Court for oral argument on all motions unless specifically excused
therefrom. Each side is limited to ten (10) minutes. Movant will notify Respondent with a
Notice of Motion, not less than five (5) days prior to the hearing date of the motion. If a
motion is removed from this calendar other than for legal cause, the motion will have to be
restipulated in writing to the ready list after ninety days. Failure to appear may result in
sanctions including dismissal for want of prosecution, default judgment, and/or placing the

case on inactive status, at the Judge's discretion.

Please direct all inquiries to this calendar to: Booker Washington, Staff Attorney

(404) 613-4350 or booker.washington@fultoncountyga.gov. Parties must notify Booker at
Iéast 5 days before the hearing to request a court reporter. Failure to do so may result in
no takedown. Further, if your matter is scheduled before 8:30am, you are required to
bring your own court reporter. Parties must update the Court (preferably via email) with
the Attorneys or Parties that will appear to argue the motions at least 5 days. before the

hearing.
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LeNora Ponzo, Clerk

Civil Division

IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf of

a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
v. 17EV003164
KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.

Defendant.

PLAINTIFF’S MOTION TO AMEND AND
TO ADD WAL-MART STORES, INC. AND BRIGHT-MEYERS UNION CITY
ASSOCIATES, L.P. AS PARTY DEFENDANTS

COMES NOW Plaintiff in the above-styled action and moves to amend to clarify
Plaintiff’s claims against Defendant, to assett additional claims, and to add Wal-Mart Stores, Inc.
and Bright-Meyers Union City Associates, L.P. as party Defendants:

1.

Under O.C.G.A. § 9-11-21 an order from the Court is necessary to either drop or add a
party. Georgia law grants the trial court discretion to permit the addition of a party defendant.
See Fontaine v. Home Depot, Inc., 250 Ga. App. 123, 123, 550 S.E.2d 691, 693 (2001) (“The
addition of a new party defendant by an amendment to the complaint requires the exercise of
discretion by the trial court.”).

2.

Under O.C.G.A. § 9-11-15, “A party may amend his pleading as a matter of course and

without leave of court at any time before the entry of a pretrial order.” Id. No pretrial order has

been entered in the instant case.
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3.

During Plaintiff’s investigation of this case Plaintiff has learned that Wal-Mart Stores,
Inc. and Bright-Meyers Union City Associates, L.P. own or occupy property at which they have
hired, authorized, or otherwise provided material support to Defendant or other individuals /
entities that unlawfully immobilize vehicles at the property where Plaintiff’s vehicles was
unlawfully booted.

4,

Accordingly, Plaintiff requests that the Court add Wal-Mart Stores, Inc. and Bright-
Meyers Union City Associates, L.P. as party Defendants, and permit Plaintiff to amend his
Complaint to assert appropriate allegations against these Defendants, A true and accurate copy
of Plaintiff’s proposed Second Amended Complaint is attached hercto as Exhibit A.

5.

Following the addition of Wal-Mart Stores, Inc. And Bright-Meyers Union City

Associates, L.P. as party Defendants the amended caption shall be as follows:

JESSY POLSON, Individually, and on behalf

of a class of similarly situated persons,

CIVIL ACTION FILE NUMBER
Plaintiff,

V. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART STORES, INC.
and BRIGHT-MEYERS UNION CITY ASSOCIATES, L.P,,

Defendants.

{Signature on the Following Page]

2]
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This 13th day of February 2018.

WERNER WETHERINGTON, P.C.

/s/ Mait Wetheringion

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert{@wernerlaw.com

CERTIFICATE OF SERVICE

COMES NOW, Plaintiff, by and through the undersigned Counsel, and hereby file this
Certificate with the Court as required by Uniform Superior Court Rule 5.2. This is to certify that
on this day I have served opposing counsel herein with a copy of PLAINTIF¥’S MOTION TO
AMEND AND TO ADD WAL-MART STORES, INC. AND BRIGHT-MEYERS UNION

CITY ASSOCIATES, L.P. AS PARTY DEFENDANTS by electronic transmission via

Odyssey File & Serve:
Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta, GA 30309

This 13th day of February 2018.

WERNER WETHERINGTON, P.C,

/s/ Matt Wetherington
2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
mati@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf
of a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
v. {7EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART
STORES, INC.,, and BRIGHT-MEYERS
UNION CITY ASSOCIATES, L.P.

Defendants.

SECOND AMENDED CLASS ACTION COMPLAINT

1. Defendant Kenny McElwaney d/b/a Maximum Booting Co. (“McElwaney”) has a
systematic process of disabling vehicles with boots and similar devices without first
complying with the City of Union City ordinances requiring certain signage at any
location where vehicle immobilization occurs. As a result, McElwaney has collected an
unknown amount of booting fees in an unlawful manner. All other Defendants own or
occupy property at which it has hired, authorized, or otherwise provided material support
to entities or individuals that unlawfully immobilize vehicles at this property. Plaintiff
brings this action to recover damages and other available remedies on behalf of himself
and a class of persons similatly situated.

PARTIES

2. Plaintiff Jessy Polson brings this action in his individual capacity, and in the
capacity of a class representative on behalf of others similarly situated. By bringing this

action, Plaintiff avails himself of the jurisdiction of this Court.
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3. Defendant McElwaney is an individual doing business as a sole proprietorship
under the name “Maximum Booting Co.” McElwaney was lawfully served on July 25,
2017, Jurisdiction and venue are proper as to Defendant because he is a resident of
Fulton County.

4. Defendant Wal-Mart Stores, Inc. is a corporation registered to business in
Georgia. Wal-Mart Stores, Inc. can be served through its registered agent, C T
Corporation System at 289 S Culver St, Lawrenceville, GA 30046. Jurisdiction and
venue are proper as to Wal-Mart Stores, Inc. because it is a joint tortfeasof with one or
more Defendants who reside in Fulton County.

5. Defendant Bright-Meyers Union City Associates, [..P. is a limited partnership
registered to business in Georgia. Bright-Meyers Union City Associates, L.P. can be
served through its registered agent, Neil F. Meyers at 5881 Glenridge Drive, Suite 220,
Atlanta, GA, 30328. Turisdiction and venue are proper as to Bright-Meyers Union City
Associates, L.P. because it is a joint tortfeasor with one or more Defendants who reside in
Fulton County.

STATEMENT OF FACTS

6. There is no provision in the Official Code of Georgia Annotated (“O.C.G.A.”)
which expressly authorizes vehicle immobilization on private property.

7. The City of Union City authorizes certain types of vehicle immobilization,
including booting, by licensed vehicle immobilization services.

8. Booting is a method of using a mechanical device that is designed or adopted to
be attached to a wheel, tire, or part of a parked motor vehicle so as to prohibit the motor

vehicle’s usual manner of movement or operation:

[2]
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9. Once licensed, a vehicle immobilization service operating in Union City may only
boot vehicles under the terms proscribed by City of Union City Code of Ordinances,
Chapter 10, Article I, § 10-28.
10.  One of the conditions precedent to legally booting a vehicle within the City of
Union City is to comply with certain signage requirements as detailed in Union City
Code of Ordinances, Chapter 10, Article I, § 10-28. This ordinance is provided in full
here:
1t shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle in any off-street parking facility, lot
or area located on private property within the city, regardless of whether a
charge for parking is assessed, unless the following conditions are met:
(1) Signs shall be located at each designated entrance to the parking
facility, lot or area where such a device is to be used indicating that
parking prohibitions are in effect. Signs shall be at a minimum of

eighteen (18) inches by twenty-four (24) inches and reflective in
nature.

3]
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(2) The wording on such signs shall contain the following information:

a. A statement that any vehicle parked thereon which is not
authotized to be parked in such area may be subject to use of a
vehicle immobilization device.

b. The maximum fee for removal of the device, as provided in
subsection (c).

¢. The name, address, and phone number of the person or entity
responsible for affixing the device.

d. A statement that cash, checks, credit cards, and debit cards are
accepted for payment.

e. A statement that no additional fee will be charged for use of cash,
checks, credit cards, or debit cards.

f.  The name and address of the entity that hired the vehicle
immobilization service or company.

g. The phone number referenced in subsection (b)}(2)c. above must be
operable and answered in person during the hours a vehicle
immobilization device is affixed to a vehicle within the city.

11.  Defendant McElwaney is a licensed vehicle immobilization service operating
within the City of Union City.
12, Defendant McElwaney offers booting services to parking lots within the city of
Union City.

| 13.  On information and belief, the signs erected at every parking lot wherein
Defendants operates do not comply with Union City Code of Ordinances, Chapter 10,
Article 1, § 10-28.
14. On information and belief, Defendants have immobilized at least forty (40)
vehicles in the City of Union City from 2012 through present.

15. On information and belief, Defendants have immobilized at least forty (40)

vehicles at, or around, 4735 Jonesboro Rd, Union City, GA 30291 from 2012 through

[4]
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present.

NAMED PLAINTIFF’S EXPERIENCE

16.  On or about June 15, 2017, Plaintiff parked in a private parking lot located at
4735 Jonesboro Rd, Union City, GA 30291, which is within the territorial limits of the
City of Union City.

17.  Plaintiff parked in a parking lot owned by Wal-Mart Stores, Inc.

18.  Defendant McElwaney was hired by the owner of the private property located at
4735 Jonesboro Rd., to install or aitach vehicle immobilization devices or boots.

19.  Defendant McElwaney placed a boot on Plaintiff’s vehicle and refused to remove
it unless Plaintiff paid a $500.00 fine.

20.  Plaintiff paid Defendant McElwaney $500.00.

21.  An exemplar of the signs erected at the parking lot located at 4735 Jonesboro Rd.

is depicted below:

[5]
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22. Defendants® violations of Union City Code of Ordinances, Chapter 10, Article I, §
10-28 include, but are not limited to:
a. The signs do not contain a statement that cash, checks, credit cards, and
debit cards are accepted for payment.
b. The signs do not contain a statement that no additional fee will be charged
for use of cash, checks, credit cards, or debit cards.
c. The sings do not contain the name and address of the entity that hired the
vehicle immobilization service or company.
23.  Defendants booted Plaintiff’s vehicle without legal authority and caused damages
to Plaintiff.
24.  On information and belief, at all other locations within the City of Union City
where Defendants engage in vehicle immobilization, the signs erected by Defendants do
not comply with the requirements of Union City Code of Ordinances, Chapter 10, Article
I, § 10-28.

CLASS ACTION ALLEGATIONS

25.  Plaintiff brings this action as a class action pursuant to 0.C.G.A. § 9-11-23, on
behalf of himself and the following Classes:
a. All persons who have had a vehicle in their possession booted by or at the
request of Defendants and paid fines for removal of said device within the
City of Union City from June 15, 2012, through present; and
b. A subclass of all persons who have had a vehicle in their possession

booted by or at the request of Defendants at, or around, 4735 Jonesboro

[6]
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Rd, Union City, GA 30291, and have paid a fine for removal of said
device from June 15, 2012, through present (the Polson subclass).
26.  Excluded from the Classes are Defendants, as well as Defendants’ employees,
affiliates, officers, and directors, including any individuals who incurred property damage
as a result of Defendants’ actions, and the Judge presiding over this case. Plaintiff
reserves the right to amend the definition of the Classes if discovery and/or further
investigation reveal that the Class definitions should be expanded or otherwise modified.
27.  Numerosity / Impracticality of Joinder: The members of the Classes are so
numerous that jeinder of all members would be impractical. The members of the Classes
are easily and readily identifiable from information and records in Defendants’
possession, control, or custody.
28.  Commonality and Predominance: There is a well-defined community of
interest and common questions of law and fact that predominate over any questions
affecting the individual members of the Classes. These common legal and factual
questions, which exist without regard to the individual circumstances of any Class
member, include, but are not limited to, the following:
a. Whether Defendants engaged in fraudulent business practices with respect
to booting vehicles without legal authority throughont Union City;
b. Whether Defendants engaged in racketeering activity prohibited under

0.C.G.A. § 16-14-1, et seq.

c. Whether Defendants engaged in civil theft \ conversion;
d. Whether Defendants engaged in false imprisonment;
e. Whether Defendants engaged in making false statements;

[7]
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f. Whether Defendants unlawfully disabled Plaintiff and other Class
Member’s property and refused to return the property; and
g. Whether Plaintiff and the Classes are entitled to damages.
29.  Typicality: Plaintiff’s claims are typical of the Classes in that Plaintiff and the
Classes have all been booted as a result of Defendants’” unlawful activities, and have all
sustained damages as a direct proximate result of the same wrongful practices. Plaintiff’s
claims arise from the same practices and course of conduct that give rise to the Classes’
claims. Plaintiff’s claims are based upon the same legal theories as the Classes’ claims.
30.  Adequacy: Plaintiff will fully and adequately protect the interests of the Classes
and has retained class counsel who are experienced and qualified in prosecuting class
actions, including consumer class actions and other forms of complex litigation. Neither
the Plaintiff nor their counsel have interests which are contrary to, or conflicting with,
those interests of the Classes.
31,  Superiority: A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy because, infer alia: it is economically
impracticable for members of the Classes to prosecute individual actions; prosecution as
a class action will eliminate the possibility of repetitious and redundant litigation; and, a
class action will enable claims to be handled in an orderly, expeditious manner.
COUNT I: NEGLIGENCE
32. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and

other Class Members not to immobilize vehicles without legal authority.

[§]
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33. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and

other Class Members not to exceed the scope of their booting license in the City of

Atlanta.

34.  Defendants breached their duties to Plaintiff by exceeding the scope of their

booting license and/or otherwise immobilizing Plaintiff’s and other Class Member’s

vehicles without legal authority.

35.  Asaresult of Defendants’ negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 2: NEGLIGENCE PER SE

36.  Defendants violated the Union City vehicle immobilization ordinance by

unlawfully booting Plaintiff and other Class Members’ vehicles.

37.  Plaintiff and other Class Members fall within the class of persons intended to be

protected by this ordinance.

38.  The Union City vehicle immobilization ordinance is intended to guard against the

unlawful activities of Defendants.

39.  Due to Defendants’ negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 3: PREMISES LIABILITY / O.C.G.A. §§ 51-3-1, 51-3-2

40.  As owners and occupiers of the property where Defendants immobilize vehicles,

Defendants have a duty of ordinary caré not to cause harm to individuals at this propetty.

41, By illegally immobilizing vehicles Defendants breached this duty and caused

harm to Plaintiff and other Class Members.

42, As aresult of Defendants’ breach, Plaintiff and other Class Members have

[9]
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snffered damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 4: IMPUTED NEGLIGENCE / O.C.G.A. § 51-2-5
43,  Defendants hired, authorized, or provided material support to individuals that
unlawfully immobilized Plaintiff and other Class Members’ vehicles.
44,  Defendants are vicariously liable for the negligence of these individuals under
0.C.G.A. § 51-2-5.
45, Dune to Defendants’ negligence, Plaintiff and the other Class Members have
incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 5: FALSE IMPRISONMENT
46. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and
other Class Members not to interfere with the free movement of Plaintiff and other Class
Members.
47.  Inviolation of O.C.G.A. § 51-7-20, Defendants knowingly and unlawfully
restrained the movements of Plaintiff and other Class Members for varying periods of
time.
48,  Defendants were acting without legal authority when Defendants restrained the
movements of Plaintiff and other Class Members.
49.  Plaintiff and other Class Members have incurred damages in an amount to be
determined by the enlightened conscience of a jury as a result of Defendants’ conduct.
COUNT 6: CONVERSION / CIVIL THEFT
50.  Plaintiff and other Class Members had an ownership interest in funds that were
paid to Defendants.

51.  Defendants took possession of Plaintiff and other Class Members’ funds by

[10]
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demanding that Plaintiff and other Class Members pay to have a vehicle immobilization
device removed.
52, Plaintiff and other Class Members demanded that the vehicle immobilization
device be removed free of charge.
53.  Defendants refused to release Plaintiff and other Class Members’ vehicles without
payment,
54,  Defendants had no lawful right to immobilize Plaintiff and the other Class
Members’ vehicles, or to demand payment to remove vehicle immobilization devices.
55.  Asaresult, by requiring Plaintiff and other Class Members to pay to have vehicle
immobilization devices removed, Defendants have wrongfully converted Plaintiff and
other Class Members’ funds, and Plaintiff and other Class Members have sustained
damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 7: MONEY HAD AND RECEIVED
56.  Because Defendants collected money from Plaintiff and other Class Members to
release vehicles unlawfully booted by Defendants, Defendants have received money from
Plaintiff and other Class Members that in equity and good conscions Defendants should
not be permitted to keep.
57. As aresult of Defendants’ actions, Plaintiff and the other Class Members have
suffered damages in an amonnt to be determined by the enlightened conscience of a jury.

COUNT 8: VIOLATION OF GEORGIA RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (“RICO”)

58.  Defendant McElwaney, as part of its parking company business, engages in an
enterprise of unlawfully immobilizing vehicles for profit.

59, Defendant’s conduct subjects him to liability under Georgia’s Racketeer
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Influenced and Corrupt Organization Act (“RICO”), O.C.G.A. § 16-14-1 ef seq., as more

fully set out below.

60.  Specifically, Defendant, in furtherance of its unlawful vehicle immobilization

enterprise, has engaged in a pattern of racketeering activity, including, but not limited to

the following:
a. By forcing Plaintiff and other Class Members to pay to have an unlawfully
placed vehicle immobilization device removed, Defendant has engaged in Theft
(0.C.G.A. § 16-8-1), Theft by Taking (0.C.G.A. § 16-8-2), Theft by Deception
(0.C.G.A. § 16-8-3), Theft by Conversion (O.C.G.A. § 16-8-4), and Theft by
Extortion (O.C.G.A. § 16-8-16),
b. By alleging through signage, notices, and other documents provided to
Plaintiff and other Class Members, that Defendant was lawfully permitted to
immobilize Plaintiff and other Class Members’ vehicles, and lawfully permitted
to charge fees for the removal of vehicle immobilization devices, Defendant has
engaged in the use of false statements in violation of 0.C.G.A. § 16-10-20; and
C. By unlawfully attaching vehicle immobilization devices to Plaintiff and
other Class Members’ vehicles, Defendant knowingly and unlawfully restrained
the movements of Plaintiff and other Class Members for varying periods of time
in violation of O.C.G.A. § 16-5-41.

61.  Defendant has also engaged in racketeering activity by extorting money from

Plaintiff and other Class Members under the threat of refusing to remove an unlawfully

placed vehicle immobilization device.

[12]
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62.  Defendant’s above described racketeering activity is all done in furtherance of
Defendant’s enterprise of profiting off unlawfully immobilizing vehicles.

63.  Defendant’s above described racketeering activity all have the same or similar
methods of commission in that they all involve the unlawful nse of vehicle
immobilization devices, and false or misleading signage and documentation, to force
Plaintiff and other Class Members to pay to have unlawfully placed vehicle
immobilization devices removed.

64.  Defendant’s racketeering activity have the same or similar objective, namely,
profiting off the unlawful use of vehicle immobilization devices.

65.  Defendant’s racketeering activity have the same or similar victims, namely,
Plaintiff and other Class Members who have been forced to pay Defendant {o remove a
vehicle immobilization device unlawfully placed on Plaintiff and other Class Members’
vehicles by Defendant.

66.  Defendant’s racketeering activity are otherwise related by distinguishing
characteristics including, but not limited to, the involvement and collusion of Defendant
and its workers, executives, and officers.

67.  Defendant’s racketeering activity is part of a long-term enterprise that has existed,
and continues to, exist for over five (5) years, and will continue to exist unless halted by
judicial intervention.

68.  As aresult of Defendant’s racketeering activity, Plaintiff and other Class
Members have suffered damages in an amount to be determined by the enlightened

conscience of a jury.

[13]
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COUNT 9: ATTORNEY’S FEES

69.  Defendants have acted in bad faith, have been stubbornly litigious, and have
caused Plaintiff and other Class Members unnecessary trouble and expense.,
70.  Accordingly, Plaintiff and other Class Members are entitled to recover their
expenses of [itigation, including their reasonable attorney’s fees, pursuant to O.C.G.A. §
13-6-11.

COUNT 10: PUNITIVE DAMAGES
71. Defendants’ conduct was willful, wanton, and reckless and evidences an entire
want of care, which raised the presumption of a conscious indifference to the
consequences of its actions.
72. As a result of Defendants’ willful, wanton, and reckless conduct, Plaintiff and
other Class Members are entitled to an award of punitive damages under O.C.G.A. § 51-
12-5.1.

JURY DEMAND

73.  Plaintiff demands a trial by jury for all of his claims and for a determination of all

damages.

DAMAGES AND PRAYER FOR RELIEF

74.  Plaintiff prays for the following relief:

a. An order certifying this action as a class action, appointing Plaintiff as
class representative and appointing Plaintiff’s counsel as lead Class
counsel;

b. All compensatory damages on all applicable claims in an amount to be

proven at trial, and, as allowed by law, for such damages to be trebled or
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multiplied upon proof of claims under laws allowing for trebling or
multiplying of compensatory damages based upon Defendants” violations
of law;

c. Punitive damages in an amount to be determined at trial;

d. Attorney fees for stubborn litigiousness pursuant to O.C.G.A. § 13-6-11;
and,

e All other and further relief the Court deems appropriate and just under the

circumstances.

This 13th day of February 2018.

WERNER WETHERINGTON, P.C.

/s Matt Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com
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CERTIFICATE OF SERVICE

COMES NOW, Plaintiff, by and through the undersigned Counsel, and hereby file this
Certificate with the Court as required by Uniform Superior Court Rule 5.2, This is to certify that
on this day 1 have served opposing counsel herein with a copy of SECOND AMENDED

CLASS ACTION COMPLAINT by electronic transmission via Odyssey File & Serve:

Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta, GA 30309

This 13th day of February 2018.

WERNER WETHERINGTON, P.C.

/s/ Muait Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com ' Georgia Bar No, 945494

robert@wernerlaw.com
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LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, Individually, and on behalf
of a class of similarly situated persons,

Plaintiff, CIVIL ACTION FILE NUMBER
V. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART
STORES, INC., and BRIGHT-MEYERS
UNION CITY ASSOCIATES, L.P.

Defendants.

SECOND AMENDED CLASS ACTION COMPLAINT

1. Defendant Kenny McElwaney d/b/a Maximum Booting Co. (“McElwaney”) has a
systematic process of disabling vehicles with boots and similar devices without first
complying with the City of Union City ordinances requiring certain signage at any
location where vehicle immobilization occurs. As a result, McElwaney has collected an
unknown amount of booting fees in an unlawful manner. All other Defendants own or
occupy property at which it has hired, authorized, or otherwise provided material support
to entities or individuals that unlawfully immobilize vehicles at this property. Plaintiff
brings this action to recover damages and other available remedies on behalf of himself
and a class of persons similarly situated.

PARTIES

2. Plaintiff Jessy Polson brings this action in his individual capacity, and in the
capacity of a class representative on behalf of others similarly situated. By bringing this

action, Plaintiff avails himself of the jurisdiction of this Court.
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3. Defendant McElwaney is an individual doing business as a sole proprietorship
under the name “Maximum Booting Co.” McElwaney was lawfully served on July 25,
2017. Jurisdiction and venue are proper as to Defendant because he is a resident of
Fulton County.

4. Defendant Wal-Mart Stores, Inc. is a corporation registered to business in
Georgia. Wal-Mart Stores, Inc. can be served through its registered agent, C T
Corporation System at 289 S Culver St, Lawrenceville, GA 30046. Jurisdiction and
venue are proper as to Wal-Mart Stores, Inc. because it is a joint tortfeasor with one or
more Defendants who reside in Fulton County.

5. Defendant Bright-Meyers Union City Associates, L.P. is a limited partnership
registered to business in Georgia. Bright-Meyers Union City Associates, L.P. can be
served through its registered agent, Neil F. Meyers at 5881 Glenridge Drive, Suite 220,
Atlanta, GA, 30328. Jurisdiction and venue are proper as to Bright-Meyers Union City
Associates, L.P. because it is a joint tortfeasor with one or more Defendants who reside in
Fulton County.

STATEMENT OF FACTS

6. There is no provision in the Official Code of Georgia Annotated (“O.C.G.A.”)
which expressly authorizes vehicle immobilization on private property.

7. The City of Union City authorizes certain types of vehicle immobilization,
including booting, by licensed vehicle immobilization services.

8. Booting is a method of using a mechanical device that is designed or adopted to
be attached to a wheel, tire, or part of a parked motor vehicle so as to prohibit the motor

vehicle’s usual manner of movement or operation:
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9. Once licensed, a vehicle immobilization service operating in Union City may only
boot vehicles under the terms proscribed by City of Union City Code of Ordinances,
Chapter 10, Article I, § 10-28.
10.  One of the conditions precedent to legally booting a vehicle within the City of
Union City is to comply with certain signage requirements as detailed in Union City
Code of Ordinances, Chapter 10, Article I, § 10-28. This ordinance is provided in full
here:
It shall be unlawful for any person or entity to affix a vehicle
immobilization device to any vehicle in any off-street parking facility, lot
or area located on private property within the city, regardless of whether a
charge for parking is assessed, unless the following conditions are met:
(1) Signs shall be located at each designated entrance to the parking
facility, lot or area where such a device is to be used indicating that
parking prohibitions are in effect. Signs shall be at a minimum of

eighteen (18) inches by twenty-four (24) inches and reflective in
nature.
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(2) The wording on such signs shall contain the following information:
a. A statement that any vehicle parked thereon which is not
authorized to be parked in such area may be subject to use of a

vehicle immobilization device.

b. The maximum fee for removal of the device, as provided in
subsection (c¢).

c. The name, address, and phone number of the person or entity
responsible for affixing the device.

d. A statement that cash, checks, credit cards, and debit cards are
accepted for payment.

e. A statement that no additional fee will be charged for use of cash,
checks, credit cards, or debit cards.

f.  The name and address of the entity that hired the vehicle
immobilization service or company.

g. The phone number referenced in subsection (b)(2)c. above must be
operable and answered in person during the hours a vehicle
immobilization device is affixed to a vehicle within the city.

11.  Defendant McElwaney is a licensed vehicle immobilization service operating
within the City of Union City.

12.  Defendant McElwaney offers booting services to parking lots within the city of
Union City.

13. On information and belief, the signs erected at every parking lot wherein
Defendants operates do not comply with Union City Code of Ordinances, Chapter 10,
Article I, § 10-28.

14. On information and belief, Defendants have immobilized at least forty (40)
vehicles in the City of Union City from 2012 through present.

15. On information and belief, Defendants have immobilized at least forty (40)

vehicles at, or around, 4735 Jonesboro Rd, Union City, GA 30291 from 2012 through

[4]



III.

Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 405 of 439

present.

NAMED PLAINTIFE’S EXPERIENCE

16. On or about June 15, 2017, Plaintiff parked in a private parking lot located at
4735 Jonesboro Rd, Union City, GA 30291, which is within the territorial limits of the
City of Union City.

17.  Plaintiff parked in a parking lot owned by Wal-Mart Stores, Inc.

18.  Defendant McElwaney was hired by the owner of the private property located at
4735 Jonesboro Rd., to install or attach vehicle immobilization devices or boots.

19.  Defendant McElwaney placed a boot on Plaintiff’s vehicle and refused to remove
it unless Plaintiff paid a $500.00 fine.

20.  Plaintiff paid Defendant McElwaney $500.00.

21.  Anexemplar of the signs erected at the parking lot located at 4735 Jonesboro Rd.

is depicted below:

[5]
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22. Defendants’ violations of Union City Code of Ordinances, Chapter 10, Article I, §
10-28 include, but are not limited to:
a. The signs do not contain a statement that cash, checks, credit cards, and
debit cards are accepted for payment.
b. The signs do not contain a statement that no additional fee will be charged
for use of cash, checks, credit cards, or debit cards.
c. The sings do not contain the name and address of the entity that hired the
vehicle immobilization service or company.
23. Defendants booted Plaintiff’s vehicle without legal authority and caused damages
to Plaintiff.
24. On information and belief, at all other locations within the City of Union City
where Defendants engage in vehicle immobilization, the signs erected by Defendants do
not comply with the requirements of Union City Code of Ordinances, Chapter 10, Article
I, § 10-28.

CLASS ACTION ALLEGATIONS

25.  Plaintiff brings this action as a class action pursuant to O.C.G.A. § 9-11-23, on
behalf of himself and the following Classes:
a. All persons who have had a vehicle in their possession booted by or at the
request of Defendants and paid fines for removal of said device within the
City of Union City from June 15, 2012, through present; and
b. A subclass of all persons who have had a vehicle in their possession

booted by or at the request of Defendants at, or around, 4735 Jonesboro
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Rd, Union City, GA 30291, and have paid a fine for removal of said
device from June 15, 2012, through present (the Polson subclass).
26.  Excluded from the Classes are Defendants, as well as Defendants’ employees,
affiliates, officers, and directors, including any individuals who incurred property damage
as a result of Defendants’ actions, and the Judge presiding over this case. Plaintiff
reserves the right to amend the definition of the Classes if discovery and/or further
investigation reveal that the Class definitions should be expanded or otherwise modified.
27.  Numerosity / Impracticality of Joinder: The members of the Classes are so
numerous that joinder of all members would be impractical. The members of the Classes
are easily and readily identifiable from information and records in Defendants’
possession, control, or custody.
28. Commonality and Predominance: There is a well-defined community of
interest and common questions of law and fact that predominate over any questions
affecting the individual members of the Classes. These common legal and factual
questions, which exist without regard to the individual circumstances of any Class
member, include, but are not limited to, the following:
a. Whether Defendants engaged in fraudulent business practices with respect
to booting vehicles without legal authority throughout Union City;
b. Whether Defendants engaged in racketeering activity prohibited under

0.C.G.A. § 16-14-1, et seq.

c. Whether Defendants engaged in civil theft \ conversion;
d. Whether Defendants engaged in false imprisonment;
€. Whether Defendants engaged in making false statements;

[7]



Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 408 of 439

f. Whether Defendants unlawfully disabled Plaintiff and other Class
Member’s property and refused to return the property; and
g. Whether Plaintiff and the Classes are entitled to damages.
29. Typicality: Plaintiff’s claims are typical of the Classes in that Plaintiff and the
Classes have all been booted as a result of Defendants’ unlawful activities, and have all
sustained damages as a direct proximate result of the same wrongful practices. Plaintiff’s
claims arise from the same practices and course of conduct that give rise to the Classes’
claims. Plaintiff’s claims are based upon the same legal theories as the Classes’ claims.
30.  Adequacy: Plaintiff will fully and adequately protect the interests of the Classes
and has retained class counsel who are experienced and qualified in prosecuting class
actions, including consumer class actions and other forms of complex litigation. Neither
the Plaintiff nor their counsel have interests which are contrary to, or conflicting with,
those interests of the Classes.
31. Superiority: A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy because, inter alia: it is economically
impracticable for members of the Classes to prosecute individual actions; prosecution as
a class action will eliminate the possibility of repetitious and redundant litigation; and, a
class action will enable claims to be handled in an orderly, expeditious manner.
COUNT 1: NEGLIGENCE
32.  Atall times relevant to this Complaint, Defendants owed duties to Plaintiff and

other Class Members not to immobilize vehicles without legal authority.
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33.  Atall times relevant to this Complaint, Defendants owed duties to Plaintiff and

other Class Members not to exceed the scope of their booting license in the City of

Atlanta.

34.  Defendants breached their duties to Plaintiff by exceeding the scope of their

booting license and/or otherwise immobilizing Plaintiff’s and other Class Member’s

vehicles without legal authority.

35.  Asaresult of Defendants’ negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 2: NEGLIGENCE PER SE

36.  Defendants violated the Union City vehicle immobilization ordinance by

unlawfully booting Plaintiff and other Class Members’ vehicles.

37.  Plaintiff and other Class Members fall within the class of persons intended to be

protected by this ordinance.

38. The Union City vehicle immobilization ordinance is intended to guard against the

unlawful activities of Defendants.

39. Due to Defendants’ negligence, Plaintiff and the other Class Members have

incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 3: PREMISES LIABILITY / O.C.G.A. §§ 51-3-1, 51-3-2

40.  Asowners and occupiers of the property where Defendants immobilize vehicles,

Defendants have a duty of ordinary care not to cause harm to individuals at this property.

41. By illegally immobilizing vehicles Defendants breached this duty and caused

harm to Plaintiff and other Class Members.

42, As a result of Defendants’ breach, Plaintiff and other Class Members have
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suffered damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 4: IMPUTED NEGLIGENCE / O.C.G.A. § 51-2-5
43.  Defendants hired, authorized, or provided material support to individuals that
unlawfully immobilized Plaintiff and other Class Members’ vehicles.
44.  Defendants are vicariously liable for the negligence of these individuals under
O.C.G.A. § 51-2-5.
45.  Due to Defendants’ negligence, Plaintiff and the other Class Members have
incurred damages in an amount to be determined by the enlightened conscience of a jury.
COUNT 5: FALSE IMPRISONMENT
46. At all times relevant to this Complaint, Defendants owed duties to Plaintiff and
other Class Members not to interfere with the free movement of Plaintiff and other Class
Members.
47.  Inviolation of O.C.G.A. § 51-7-20, Defendants knowingly and unlawfully
restrained the movements of Plaintiff and other Class Members for varying periods of
time.
48.  Defendants were acting without legal authority when Defendants restrained the
movements of Plaintiff and other Class Members.
49.  Plaintiff and other Class Members have incurred damages in an amount to be
determined by the enlightened conscience of a jury as a result of Defendants’ conduct.
COUNT 6: CONVERSION / CIVIL THEFT
50.  Plaintiff and other Class Members had an ownership interest in funds that were
paid to Defendants.

51.  Defendants took possession of Plaintiff and other Class Members’ funds by
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demanding that Plaintiff and other Class Members pay to have a vehicle immobilization
device removed.
52. Plaintiff and other Class Members demanded that the vehicle immobilization
device be removed free of charge.
53.  Defendants refused to release Plaintiff and other Class Members’ vehicles without
payment.
54.  Defendants had no lawful right to immobilize Plaintiff and the other Class
Members’ vehicles, or to demand payment to remove vehicle immobilization devices.
55.  Asaresult, by requiring Plaintiff and other Class Members to pay to have vehicle
immobilization devices removed, Defendants have wrongfully converted Plaintiff and
other Class Members’ funds, and Plaintiff and other Class Members have sustained
damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 7: MONEY HAD AND RECEIVED
56.  Because Defendants collected money from Plaintiff and other Class Members to
release vehicles unlawfully booted by Defendants, Defendants have received money from
Plaintiff and other Class Members that in equity and good conscious Defendants should
not be permitted to keep.
57. As a result of Defendants’ actions, Plaintiff and the other Class Members have
suffered damages in an amount to be determined by the enlightened conscience of a jury.

COUNT 8: VIOLATION OF GEORGIA RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (“RICO”)

58.  Defendant McElwaney, as part of its parking company business, engages in an
enterprise of unlawfully immobilizing vehicles for profit.

59.  Defendant’s conduct subjects him to liability under Georgia’s Racketeer
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Influenced and Corrupt Organization Act (“RICO”), O.C.G.A. § 16-14-1 et seq., as more

fully set out below.

60. Specifically, Defendant, in furtherance of its unlawful vehicle immobilization

enterprise, has engaged in a pattern of racketeering activity, including, but not limited to

the following:
a. By forcing Plaintiff and other Class Members to pay to have an unlawfully
placed vehicle immobilization device removed, Defendant has engaged in Theft
(O.C.G.A. § 16-8-1), Theft by Taking (O.C.G.A. § 16-8-2), Theft by Deception
(O.C.G.A. § 16-8-3), Theft by Conversion (O.C.G.A. § 16-8-4), and Theft by
Extortion (O.C.G.A. § 16-8-16);
b. By alleging through signage, notices, and other documents provided to
Plaintiff and other Class Members, that Defendant was lawfully permitted to
immobilize Plaintiff and other Class Members’ vehicles, and lawfully permitted
to charge fees for the removal of vehicle immobilization devices, Defendant has
engaged in the use of false statements in violation of O.C.G.A. § 16-10-20; and
c. By unlawfully attaching vehicle immobilization devices to Plaintiff and
other Class Members’ vehicles, Defendant knowingly and unlawfully restrained
the movements of Plaintiff and other Class Members for varying periods of time
in violation of O.C.G.A. § 16-5-41.

61.  Defendant has also engaged in racketeering activity by extorting money from

Plaintiff and other Class Members under the threat of refusing to remove an unlawfully

placed vehicle immobilization device.
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62.  Defendant’s above described racketeering activity is all done in furtherance of
Defendant’s enterprise of profiting off unlawfully immobilizing vehicles.

63.  Defendant’s above described racketeering activity all have the same or similar
methods of commission in that they all involve the unlawful use of vehicle
immobilization devices, and false or misleading signage and documentation, to force
Plaintiff and other Class Members to pay to have unlawfully placed vehicle
immobilization devices removed.

64.  Defendant’s racketeering activity have the same or similar objective, namely,
profiting off the unlawful use of vehicle immobilization devices.

65.  Defendant’s racketeering activity have the same or similar victims, namely,
Plaintiff and other Class Members who have been forced to pay Defendant to remove a
vehicle immobilization device unlawfully placed on Plaintiff and other Class Members’
vehicles by Defendant.

66.  Defendant’s racketeering activity are otherwise related by distinguishing
characteristics including, but not limited to, the involvement and collusion of Defendant
and its workers, executives, and officers.

67.  Defendant’s racketeering activity is part of a long-term enterprise that has existed,
and continues to, exist for over five (5) years, and will continue to exist unless halted by
judicial intervention.

68.  Asaresult of Defendant’s racketeering activity, Plaintiff and other Class
Members have suffered damages in an amount to be determined by the enlightened

conscience of a jury.
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COUNT 9: ATTORNEY’S FEES

69.  Defendants have acted in bad faith, have been stubbornly litigious, and have
caused Plaintiff and other Class Members unnecessary trouble and expense.
70. Accordingly, Plaintiff and other Class Members are entitled to recover their
expenses of litigation, including their reasonable attorney’s fees, pursuant to O.C.G.A. §
13-6-11.

COUNT 10: PUNITIVE DAMAGES
71. Defendants’ conduct was willful, wanton, and reckless and evidences an entire
want of care, which raised the presumption of a conscious indifference to the
consequences of its actions.
72. As a result of Defendants’ willful, wanton, and reckless conduct, Plaintiff and
other Class Members are entitled to an award of punitive damages under O.C.G.A. § 51-
12-5.1.

JURY DEMAND

73.  Plaintiff demands a trial by jury for all of his claims and for a determination of all
damages.

DAMAGES AND PRAYER FOR RELIEF

74.  Plaintiff prays for the following relief:

a. An order certifying this action as a class action, appointing Plaintiff as
class representative and appointing Plaintiff’s counsel as lead Class
counsel;

b. All compensatory damages on all applicable claims in an amount to be

proven at trial, and, as allowed by law, for such damages to be trebled or
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multiplied upon proof of claims under laws allowing for trebling or

multiplying of compensatory damages based upon Defendants’ violations

of law;

c. Punitive damages in an amount to be determined at trial;

d. Attorney fees for stubborn litigiousness pursuant to O.C.G.A. § 13-6-11;
and,

e. All other and further relief the Court deems appropriate and just under the
circumstances.

This 27th day of March 2018.

WERNER WETHERINGTON, P.C.

/s/ Matt Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com
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CERTIFICATE OF SERVICE

COMES NOW, Plaintiff, by and through the undersigned Counsel, and hereby file this
Certificate with the Court as required by Uniform Superior Court Rule 5.2. This is to certify that
on this day I have served opposing counsel herein with a copy of SECOND AMENDED

CLASS ACTION COMPLAINT by electronic transmission via Odyssey File & Serve:

Jason S. Bell, Esq. Brynda Rodriguez Insley, Esq.
SMITH, GAMBRELL & RUSSELL, LLP Kenneth J. Bentley, Esq.
1230 Peachtree Street, NE INSLEY AND RACE, LLC
Atlanta, GA 30309 The Mayfair Royal, Suite 200

181 14th Street, NE
Atlanta, GA 30309

This 27th day of March 2018.

WERNER WETHERINGTON, P.C.

/s/ Matt Wetherington

2860 Piedmont Rd., NE MATTHEW Q. WETHERINGTON
Atlanta, GA 30305 Georgia Bar No. 339639
404-793-1693 ROBERT N. FRIEDMAN
matt@wernerlaw.com Georgia Bar No. 945494

robert@wernerlaw.com
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DO NOT WRITE IN THIS SPACE

GEORGIA, FULTON COUNTY

STATE COURT OF FULTON COUNTY

Civil Division

Plaintiffs Name, Address, City, State, Zip Code

VS.

Defendant’s Name, Address, City, State, Zip Code

SUMMONS
TO THE ABOVE NAMED-DEFENDANT:

CIVIL ACTION FILE #:

State Court of Fulton County
**E-FILED**
17EV003164

4/24/2018 5:36 PM

LeNora Ponzo, Clerk

Civil Division

TYPE OF SUIT

] ACCOUNT
] CONTRACT

] NOTE

] TORT

] PERSONAL INJURY

| FOREIGN JUDGMENT

] TROVER
] SPECIAL LIEN

] NEW FILING

] RE-FILING: PREVIOUS CASE NO.

AMOUNT OF SUIT
PRINCIPAL $
INTEREST $§
ATTY.FEES $

COURT COST §

kkkkkkkkkkkk

You are hereby required to file with the Clerk of said court and to serve a copy on the Plaintiff's Attorney, or on Plaintiff if no Attorney, to-wit:

Name:

Address:

City, State, Zip Code:

Phone No

An answer to this complaint, which is herewith served on you, should be filed within thirty (30) days after service, not counting the day of service. If you fail
to do so, judgment by default will be taken against you for the relief demanded in the complaint, plus cost of this action. DEFENSE MAY BE MADE &
JURY TRIAL DEMANDED, via electronic filing through E-file GA or, if desired, at the e-filing public access terminal in the Self-Help Center at 185 Central

Ave., S.W., Ground Floor, Room TG300, Atlanta, GA 30303.

LeNora Ponzo, Chief Clerk (electronic signature)

If the sum claimed in the suit, or value of the property sued for, is $300.00 or more Principal, the defendant must admit or deny the paragraphs of
plaintiff's petition by making written Answer. Such paragraphs undenied will be taken as true. If the plaintiff’'s petition is sworn to, or if suit is based on an
unconditional contract in writing, then the defendant’s answer must be sworn to.

If the principal sum claimed in the suit, or value of the property sued for, is less than $300.00, and is on a note, unconditional contract, account
sworn to, or the petition sworn to, defense must be made by filing a sworn answer setting up the facts relied on as a defense.

SERVICE INFORMATION:
Served, this day of , 20

WRITE VERDICT HERE:
We, the jury, find for

DEPUTY MARSHAL, STATE COURT OF FULTON COUNTY

This day of , 20

Foreperson

(STAPLE TO FRONT OF COMPLAINT)
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GEORGIA, FULTON COUNTY

STATE COURT OF FULTON COUNTY

Civil Division

Plaintiffs Name, Address, City, State, Zip Code

VS.

Defendant’s Name, Address, City, State, Zip Code

SUMMONS
TO THE ABOVE NAMED-DEFENDANT:

CIVIL ACTION FILE #:

State Court of Fulton County
**E-FILED**
17EV003164

4/24/2018 5:47 PM

LeNora Ponzo, Clerk

Civil Division

TYPE OF SUIT

] ACCOUNT
] CONTRACT

] NOTE

] TORT

] PERSONAL INJURY

| FOREIGN JUDGMENT

] TROVER
] SPECIAL LIEN

] NEW FILING

] RE-FILING: PREVIOUS CASE NO.

AMOUNT OF SUIT
PRINCIPAL $
INTEREST $§
ATTY.FEES $

COURT COST §

kkkkkkkkkkkk

You are hereby required to file with the Clerk of said court and to serve a copy on the Plaintiff's Attorney, or on Plaintiff if no Attorney, to-wit:

Name:

Address:

City, State, Zip Code:

Phone No

An answer to this complaint, which is herewith served on you, should be filed within thirty (30) days after service, not counting the day of service. If you fail
to do so, judgment by default will be taken against you for the relief demanded in the complaint, plus cost of this action. DEFENSE MAY BE MADE &
JURY TRIAL DEMANDED, via electronic filing through E-file GA or, if desired, at the e-filing public access terminal in the Self-Help Center at 185 Central

Ave., S.W., Ground Floor, Room TG300, Atlanta, GA 30303.

LeNora Ponzo, Chief Clerk (electronic signature)

If the sum claimed in the suit, or value of the property sued for, is $300.00 or more Principal, the defendant must admit or deny the paragraphs of
plaintiff's petition by making written Answer. Such paragraphs undenied will be taken as true. If the plaintiff’'s petition is sworn to, or if suit is based on an
unconditional contract in writing, then the defendant’s answer must be sworn to.

If the principal sum claimed in the suit, or value of the property sued for, is less than $300.00, and is on a note, unconditional contract, account
sworn to, or the petition sworn to, defense must be made by filing a sworn answer setting up the facts relied on as a defense.

SERVICE INFORMATION:
Served, this day of , 20

WRITE VERDICT HERE:
We, the jury, find for

DEPUTY MARSHAL, STATE COURT OF FULTON COUNTY

This day of , 20

Foreperson

(STAPLE TO FRONT OF COMPLAINT)
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LeNora Ponzo, Clerk
Civil Division
Matthew Wetherington, Esq.
Werner Wetherington, P.C.
2860 Piedmont Rd., NE
Atlanta, GA 30305

Jessy Polson Bright-Meyers Union City Associates, L.P.
c/o Matthew Wetherington, Werner Wetherington, P.C. c/o Neil F. Meyers

2860 Piedmont Rd., NE, Atlanta, GA 30305 5881 Glenridge Dr., Ste. 220, Atlanta, GA 30328
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4/26/2018 7:59 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

MOTION TO WITHDRAW AS COUNSEL OF RECORD
FOR DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

COMES NOW Kenny McElwaney d/b/a Maximum Booting Co., by and through
undersigned counsel, and hereby moves the Court for an Order withdrawing Jason Bell, Esg. and
the law firm of Smith Gambrell & Russell, LLP as counsel of record. Brynda Rodriguez Insley,
Esq. continues to serve as lead counsel for Defendant Kenny McElwaney d/b/a Maximum
Booting Co.

A proposed Order is attached hereto.

This 26™ day of April, 2018.

Respectfully submitted,
/s/ Brynda Rodriguez Insley

BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435

Attorney for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818
binsley@insleyrace.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have electronically filed the MOTION TO WITHDRAW AS
COUNSEL OF RECORD FOR DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM
BOOTING CO. upon all parties to this matter by Odyssey EFileGA and by depositing a true
copy of same in the United States Mail, in a properly addressed envelope with adequate postage
thereon to the counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

This 26™ day of April, 2018.

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

Attorney for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14" Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com
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4/26/2018 7:59 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EVV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,,

Defendant.

ORDER GRANTING MOTION TO WITHDRAW AS COUNSEL OF RECORD
FOR DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

Having read and considered the Motion to Withdraw as Counsel for Defendant Kenny
McElwaney d/b/a Maximum Booting Co. filed in the above-styled case, it is hereby

ORDERED that the Motion be GRANTED. The Clerk is directed to terminate Jason Bell,
Esqg., the law firm of Smith Gambrell & Russell, LLP, as counsel of record for Defendant Kenny
McElwaney d/b/a Maximum Booting Co. Brynda Rodriguez Insley, Esq. continues to serve as
lead counsel for Defendant Kenny McElwaney d/b/a Maximum Booting Co.

SO ORDERED, this day of April, 2018.

HONORABLE ERIC A. RICHARDSON
JUDGE, STATE COURT OF FULTON COUNTY
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4/27/2018 11:22 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

MOTION TO WITHDRAW AS COUNSEL OF RECORD
FOR DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

COMES NOW Kenny McElwaney d/b/a Maximum Booting Co., by and through
undersigned counsel, and hereby moves the Court for an Order withdrawing Jason Bell, Esg. and
the law firm of Smith Gambrell & Russell, LLP as counsel of record. Brynda Rodriguez Insley,
Esq. continues to serve as lead counsel for Defendant Kenny McElwaney d/b/a Maximum
Booting Co.

A proposed Order is attached hereto.

This 26™ day of April, 2018.

Respectfully submitted,
/s/ Brynda Rodriguez Insley

BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 611435

Attorney for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.
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INSLEY & RACE, LLC
The Mayfair Royal

181 14™ Street, Suite 200
Atlanta, Georgia 30309
(404) 876-9818
binsley@insleyrace.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have electronically filed the MOTION TO WITHDRAW AS
COUNSEL OF RECORD FOR DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM
BOOTING CO. upon all parties to this matter by Odyssey EFileGA and by depositing a true
copy of same in the United States Mail, in a properly addressed envelope with adequate postage
thereon to the counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

This 26™ day of April, 2018.

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

Attorney for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14" Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com




State Court of Fulton County

e, ) ) . **E-FILED**
Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 427 of 439 17EV003164

4/27/2018 11:22 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EVV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,,

Defendant.

ORDER GRANTING MOTION TO WITHDRAW AS COUNSEL OF RECORD
FOR DEFENDANT KENNY MCELWANEY D/B/A MAXIMUM BOOTING CO.

Having read and considered the Motion to Withdraw as Counsel for Defendant Kenny
McElwaney d/b/a Maximum Booting Co. filed in the above-styled case, it is hereby

ORDERED that the Motion be GRANTED. The Clerk is directed to terminate Jason Bell,
Esq., the law firm of Smith Gambrell & Russell, LLP, as counsel of record for Defendant Kenny
McElwaney d/b/a Maximum Booting Co. Brynda Rodriguez Insley, Esq. continues to serve as
lead counsel for Defendant Kenny McElwaney d/b/a Maximum Booting Co.

SO ORDERED, this27th  day of April, 2018.

HONORABLE ERIC A. RICHARDSON
JUDGE, STATE COURT OF FULTON COUNTY
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%2
Civil Division
Civil Action No. E}E\Jg’@ G 7_); é&% Magisfrate Court 0O
Date Filed _% §(Q ”f.}wé Eg graﬁ:rg;u?tourt g//
Georgia, Swinnett County
Fulion
Attorney's Address Q’%u pz)“?gm"i g __
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Name and Address of party to be served.

N&EMMM SN
cls T Lofpoladion Syt
%ﬁ g (\/izf bfﬁ/{/ %‘%\(Qﬂ;}z Garnishee

LOWNIEA N | '8 G 3004

Sheriff's Entry Of Service

o
5 0O | have this day served the defendant personslly with a copy
‘% of the within action and summons.

| have this day served the defendant by leaving
g a copy of the sction and summaons at his most notorious place of abode in this County,
E B pelivered same into hands of described as follows
[}
z age, about years; weight, shout pounds; height, about feet and inches; domiciled at

the residence of defendant.

Served the defendant Na.% Mark a corporation

by leaving a copy of the within action and summons with L; ?\d & & w kS
in charge of the office and place of doing business of said Corparation in this County.

Corporation

| have this day served the above styled sffidavit and summons on the defendant({s) by posting a copy of the same to the door of the
premises designated in said affidavit, and on the same day of such posting by depositing a true copy of same in the United States
Mail, First Class in an envelope properly addressed to the defendant{s) st the address shown in said summons, with adequste
postage affixed thereon containing notice to the defendant{s} to answer said summons at the place stated in the summons.

Tack & Mail
0

% Diligent search made and defendant
‘2 g notto be found in the jurisdiction of this Court.
2
This [ day of /‘f’!m; ,20.t%
A G\/“ﬁ Scleo
/ Deputy
Sheriff Docket Page _
Gwinnett County, Georgia
WHITE: Clerk CANARY: Plaintiff / Attorney PINK: Defendant

SC-2 Rev.3.13
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JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

Plaintiff,

VS.

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

17EV003164
5/8/2018 1:44 PM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

)

)

%

) CIVIL ACTION
) FILE NO. 17EV003164
)

)

)

)

)

)

NOTICE OF LEAVE OF ABSENCE

COMES NOW Brynda Rodriguez Insley, Esq., and respectfully notifies all Judges, Clerks

of Court and Counsel of Record that she will be on Leave as follows pursuant to Georgia Uniform

Court Rule 16:

1.

8.

9.

Tuesday, June 12, 2018 through Friday, June 15, 2018 (Professional Seminar);
Thursday, June 21, 2018 through Friday, June 22, 2018 (Personal Leave);
Thursday, July 5, 2018 through Friday, July 6, 2018 (Personal Leave);

Thursday, July 12, 2018 through Friday, July 13, 2018 (Personal Leave);

Friday, July 20, 2018 (Personal Leave);

Monday, August 6, 2018 (Personal Leave);

Thursday, August 30, 2018 through Friday, August 31, 2018 (Personal Leave);
Thursday, September 6, 2018 through Friday, September 7, 2018 (Personal Leave);

Thursday, September 27, 2018 through Friday, September 28, 2018 (Personal Leave);

10. Thursday, November 1, 2018 through Friday, November 2, 2018 (Personal Leave);
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11. Friday, November 16, 2018 and Monday, November 19, 2018 (Personal Leave);

12. Wednesday, November 21, 2018 through Friday, November 23, 2018 (Thanksgiving
Holiday);

13. Friday, December 7, 2018 and Monday, December 10, 2018 (Personal Leave);
14. Friday, December 21, 2018 through Friday, January 18, 2019 (Christmas and New
Year’s Eve Holiday and Personal Leave).
All affected parties shall have ten days from the date of this Notice to object to it. If no
objections are filed, the Leave shall be granted.
This 8" day of May, 2018.
Respectfully submitted,
/s/ Brynda Rodriguez Insley

BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14" Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served a copy of the within and foregoing
NOTICE OF LEAVE OF ABSENCE upon all parties to this matter by Odyssey EFileGA and by
depositing a true copy of same in the United States Mail, in a properly addressed envelope with
adequate postage thereon to counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esqg.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esqg.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

This 8" day of May, 2018.

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14" Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com




IN THE STATE COURT OF FULTON COUNTY

IN RE:

UNLAWFUL BOOTING CLASS ACTIONS

STATE OF GEORGIA

CIVIL ACTION FILE NUMBERS:

17EV005740
17EV004847
17EV004470
17EV004381
17EV004017
17EV004040
17EV003164
17EV002138
17EV001402
16EV005868
16EV005261
16EV005255
2017CV285526

SCHEDULING ORDER AND STAY OF DISCOVERY

CASE

PLAINTIFFS’ COUNSEL

DEFENSE COUNSEL

Griffith, Leslie v. Advanced
Booting Services, Inc.
CAFN: 17EV001402

Tibbetts, Ryan (fka Ledbetter,
Melissa) v. Advanced Booting

Services, Inc.
CAFN: 16EV005255

Smith, Luke, et. al. v. Empire
Parking Services, Inc.
CAFN: 16EV005261




Alhaddad, Rim (pro se) v.
Advanced Booting Services,

Inc., et. al.
CAFN: 2017CV285516

None

Kimberly D. Stevens

Willie C. Ellis Jr.

Atlanta Movers, Two Men
and a Truck and Jarvis
Gissentanner v. Buckhead
Parking and Enforcement,
LLC, et. al.

CAFN: 17EV005740

Matthew Q. Wetherington

Charles Grant

Ayalew, Mentewab, et. al. v.
Castle Parking Solutions, LL.C
CAFN: 17EV004017

Matthew Q. Wetherington

Megan A. McCue

John C. Rogers

Formisano, Nick v. Bootman,
Inc., et. al.
CAFN:17EV005429

Adam Webb

Thomas C. MacDiarmid

Liotta, Matt v. Secure Parking
Enforcement
CAFN: 17EV005868

Matthew Q. Wetherington

Frank C. Bedinger, 111

Polson v. Kenny McElwaney
d/b/a Maximum Booting
CAFN: 17EV003164

Matthew Q. Wetherington

Brynda R. Insley

H. Christopher Jackson

Roger Shelton v. Atlanta
Black Loyalties

CAFN: 17EV00438]

Matthew Q. Wetherington

Michael N. Miller

Not present: Rim Alhaddad
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On February 09, 2018, the Court held a telephonic case management conference in which the
parties expressed a desire for a briefing schedule for a Motion to Dismiss and a stay of discovery
until Defendant’s Motion to Dismiss has been adjudicated. Plaintiffs requested an opportunity to
file Amended Complaints and to add additional parties so that all applicable Motions to Dismiss
can be filed and resolved at once.

Based on the agreement of the parties, the Court enters the following briefing schedule
for Plaintiffs to file their Amended Complaint and add all appropriate parties, and for Defendant

to file a Motion to Dismiss:

Plaintiffs will file their Amended Complaint and move to add any

February 16, 2018 . .
appropriate parties.

Defendant will file any opposition to Plaintiffs’ Motion to Add

February 23, 2018 Parties.

March 2, 2018 Plaintiffs will file their Reply Brief in Support of their Motion to
Add Parties.

March 14, 2018 The Court will enter an Order granting or denying Plaintiffs’
outstanding motions to amend and/or add parties.

June 8, 2018 Any Defendant who has been served as of the date of this Order will
file a Motion to Dismiss.

July 9, 2018 Plaintiffs will file a response to Defendant’s Motion to Dismiss.

July 16, 2018 Defendant will file its Reply Brief in Support of their Motion to
Dismiss.

Any Defendant who is not presently a party to this case shall file its Motion to Dismiss
within sixty (60) days of service of Plaintiffs” Complaint.

Discovery is hereby stayed until Defendant’s Motions to Dismiss have been resolved.
This stay does not affect discovery orders already entered by the Court. Plaintiffs’ motion to

strike in the Polson v. Kenny McElwaney case, and any and all briefing deadlines for all other

[3]
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outstanding motions, including but not limited to any motion for class certification, are hereby
stayed.

While discovery is stayed, Defendant shall preserve all evidence of: (1) the location of
every property in the proposed class at which Defendant has operated at within the proposed
class period; (2) the number of paid bootings at each property in the proposed class at which
Defendant has operated at within the proposed class period; and (3) the language on each of
Defendant’s signs at each property in the proposed class at which Defendant has operated at
within the proposed class period. If any signs relevant to the proposed class have been altered by
Defendant since the filing of Plaintiffs’ lawsuit, Defendant must preserve evidence of the

language on the sign before such changes were made.

SO ORDERED this 8th day of May, 2018.

The Honorable Eric. A. Richardson
State Court of Fulton County

[4]
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N : - CAFN: 17EV003164 **E-FILED™
N o —————17EV003164
¢ - STATE COURT OF FULTON COUNTY DO NOT WRITE IN THIS'SR2ER2018 5:47 PM
CQRTA CEORCHE LeNora Ponzo, Clerk
STATE OF GEORGIA . ) F”_ED EN OF Civil Diyision
- Matthew Wetherington, Esq. ‘ FECE
* Werner Wetherington, P.C. MAY
2860 Piedmont Rd., NE ' 03 2018
" Atlanta, GA 30305 ’ » } DEP(#TY CLERK STATE COURT
Attorney or Plaintiff Name and Address : ULTON COUNTY, GA.
i Jeséy Polson VS: Bright-Meyers Union City Assomates L.P.
;c/o Matthew Wetherington, Werner Wetherington, P.C. .c/o Neil F. Meyers
2860 Piedmont Rd NE, Atlant_a, GA 303__(_)5 . 5881 Glenridge Dr., Ste. 220 Atlanta, GA 30328
Name and Address of PLAINTIFF ‘Name and Address of DEFENDANT

MARSHAL'S ENTRY OF SERVICE

‘GEORGIA, FULTON COUNTY'
| 't hiave this-day:served the defendanil(s)

personally with a:capy of the within action. and-summions:

PERSONAL

s daye. - "

‘BEPUTY MARSHAL.

‘GEORGIAFULTON COUNTY
Lhave this day:served the defendaiit(s)

“By-leaving;a'copy:of {he:action-and'summons-at his/their most natorious place;of abiode in-sald County.

@ |"Déliveredsana in-hands-6f o

B e

5' described as follows: =]
2 |:Age, about : years; weight, about, . Ibs; height, about . .. .._in, =

Domiciled-at the tesidence of the-defendant(s).

This. . ___ dayof .

"DEPUTY MARSHAL

GEORGIA FU "N‘COUNTY - . -
8. | servaditiie: defendant 5“0\\»{’ ~MENEs onin (/“\"'] ASTocitte s /& corfioration; by leaving &copy .
E olehe wnlhln action afid; summons wnth Mﬂ\““\' Q\“ 6f \iee VV€ s \”QM/ in Qh§f§é1‘05:1h§i§fﬁ.¢g-?59’-693091-.Fi'_‘l
‘ E 'b..t_x._s!ne.sssof .S.a‘;d corporatian.,in Fulton -Ggun.ty.Ge.Qrgla, :;
8lms_ T dayiof __(Aav) 2o[® /! 5
- - 7 : - -DEPUTY.MARSHAL

| GEORGIA; FULTON COUNTY

‘Dliigent search mads and the defandant(s):;

;_:th,_ to’be: found:in'the jurisdiction of-safd Caouirt for thé following reason:

BETTERADDRESS

Please fumish this:office with-anew. service-form wilh the correct address:

I

b=
. . f

5 | This ‘dayjof . .
z ' | ' DEPUTY, MARSHAL

1 copy-for court's reécords:+ 1 copy:tobe returned 16 Plaintiff after sérvice altempted
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5/22/2018 9:21 AM
LeNora Ponzo, Clerk
Civil Division
IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON Individually, and on behalf of
A class of similarly situated persons,

)
)
)
Plaintiff, )

) CIVIL ACTION
VS. ) FILE NO. 17EV003164
)
)
)
)
)
)

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO.,

Defendant.

NOTICE OF SUBSTITUTION OF COUNSEL

COMES NOW, KENNY MCELWANEY d/b/a MAXIMUM BOOTING CO., named as
Defendant in the above-styled civil action, and gives notice that H. Christopher Jackson, Esg. of the

law firm of INSLEY & RACE, LLC, is substituted as counsel of record in place of Kenneth J.

Bentley, who is no longer with the law firm of INSLEY AND RACE, LLC for Defendant Kenny

McElwaney d/b/a Maximum Booting Co. Brynda Rodriguez Insley, Esg. will remain lead counsel
and H. Christopher Jackson. Contact information for substituted counsel is as follows:

H. Christopher Jackson, Esqg.
INSLEY & RACE, LLC

The Mayfair Royal

181 14" Street, NE, Suite 200
Atlanta, GA 30309
404-876-9818 (Telephone)
404-876-9817 (Facsimile)
cjackson@insleyrace.com

All further pleadings, orders and notices should be sent to substitute counsel.
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This 22™ day of May, 2018.

Respectfully submitted,

[s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

H. CHRISTOPHER JACKSON
Georgia Bar No. 447282

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14™ Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com

cjackson@insleyrace.com




Case 1:18-cv-02674-MLB Document 1-1 Filed 05/30/18 Page 439 of 439

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served a copy of the within and foregoing
NOTICE OF SUBSTITUTION OF COUNSEL upon all parties to this matter by Odyssey EFileGA
and by depositing a true copy of same in the United States Mail, in a properly addressed envelope
with adequate postage thereon to counsel of record as follows:

Attorneys for Plaintiff
Michael L. Werner, Esq.
Matthew Q. Wetherington, Esq.
Robert N. Friedman, Esq.
Werner Wetherington, P.C.
2860 Piedmont Rd. NE
Atlanta, GA 30305

Kevin Patrick, Esq.
Kevin Patrick Law
2860 Piedmont Rd. NE
Atlanta, GA 30305

This 22" day of May, 2018.

/s/ Brynda Rodriguez Insley
BRYNDA RODRIGUEZ INSLEY
Georgia Bar No. 61435

H. CHRISTOPHER JACKSON
Georgia Bar No. 447282

Attorneys for Defendant
Kenny McElwaney d/b/a
Maximum Booting Co.

INSLEY & RACE, LLC

The Mayfair Royal

181 14" Street, Suite 200

Atlanta, Georgia 30309

(404) 876-9818 (Telephone)

(404) 876-9817 (Facsimile)

binsley@insleyrace.com

cjackson@insleyrace.com
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EXHIBIT B
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, individually and behalf of a
class of similarly situated persons,
CIVIL ACTION FILE

Plaintiff, NO. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART
STORES, INC., and BRIGHT-MEYERS
UNION CITY ASSOCIATES, L.P.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

WALMART INC.’S! NOTICE OF FILING OF NOTICE OF REMOVAL

PLEASE TAKE NOTICE that the undersigned has filed in the United States District Court
for the Northern District of Georgia the attached Notice of Removal. In accordance with 28 U.S.C.
88 1441 and 1446, the above-styled action is now removed, and all further proceedings in the State

Court of Fulton County are stayed.

[Signature on following page]

! Plaintiff has improperly named Wal-Mart Stores, Inc. as Defendant. Effective February 2018,
Wal-Mart Stores, Inc. legally changed its name to Walmart Inc.
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DATED: May 30, 2018

/s/ Cari K. Dawson

Page 3 of 4

Cari K. Dawson

Georgia Bar No. 213490
Lara Tumeh

Georgia Bar No. 850467
Alston & Bird LLP

1201 West Peachtree Street
Atlanta, GA 30309-3424
Telephone: 404-881-7000
cari.dawson@alston.com
lara.tumeh@alston.com

Attorneys for Walmart Inc.
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IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

JESSY POLSON, individually and behalf of a
class of similarly situated persons,
CIVIL ACTION FILE

Plaintiff, NO. 17EV003164

KENNY MCELWANEY D/B/A
MAXIMUM BOOTING CO., WAL-MART
STORES, INC., and BRIGHT-MEYERS
UNION CITY ASSOCIATES, L.P.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE

This is to certify that this 30th day of May, 2018, | have served this WALMART INC.’S
NOTICE OF FILING NOTICE OF REMOVAL upon the following counsel of record via United
States First Class Mail, at the following addresses:

Matthew Wetherington
Robert N. Friedman
2860 Piedmont Rd., NE
Atlanta, GA 30305
Attorneys for Plaintiff

Brynda Rodriguez Insley
Chris Jackson
The Mayfair Royal, Suite 200
181 14th Street, NE
Atlanta, GA 30309
Attorneys for Kenny McElwaney

/s/ Cari K. Dawson
CARI K. DAWSON
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local rules of court. This form is required for the use of the Clerk of Court for the purpose of initiating the civil docket record. (SEE INSTRUCTIONS ATTACHED)

I. (&) PLAINTIFF(S) DEFENDANT(S)

Jessy Polson Kenny McElwaney, d/b/a Maximum Booting Co.
Wal-Mart Stores, Inc. (correct name is Walmart Inc.)
Bright-Meyers Union City Associates, L.P.

(b) COUNTY OF RESIDENCE OF FIRST LISTED COUNTY OF RESIDENCE OF FIRST LISTED
PLAINTIFF Unknown DEFENDANT Unknown
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)
NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE TRACT OF LAND
INVOLVED
(C) ATTORN EYS (FIRM NAME, ADDRESS, TELEPHONE NUMBER, AND ATTORN EYS (IF KNOWN)
E-MAIL ADDRESS)
Matthew Wetherington & Robert Friedman, Werner Walmart Inc.: Cari Dawson & Lara Tumeh, Alston & Bird LLP
Wetherington, P.C. (cari.dawson@alston.com, lara.tumeh@alston.com)
Kenny McElwaney: Brynda Rodriguez Insley & Christopher
Jackson, Insley and Race, LLC
I1. BASIS OF JURISDICTION I1l. CITIZENSHIP OF PRINCIPAL PARTIES
(PLACE AN “X” IN ONE BOX ONLY) (PLACE AN “X” IN ONE BOX FOR PLAINTIFF AND ONE BOX FOR DEFENDANT)
(FOR DIVERSITY CASES ONLY)
PLF DEF PLF DEF
Dl U.S. GOVERNMENT D3 FEDERAL QUESTION D 1 Dl CITIZEN OF THIS STATE D 4 D 4 INCORPORATED OR PRINCIPAL
PLAINTIFF (U.S. GOVERNMENT NOT A PARTY) PLACE OF BUSINESS IN THIS STATE
DZ U.S. GOVERNMENT Eél DIVERSITY EZ DZ CITIZEN OF ANOTHER STATED 5 E5 INCORPORATED AND PRINCIPAL
DEFENDANT (INDICATE CITIZENSHIP OF PARTIES PLACE OF BUSINESS IN ANOTHER STATE
INITEM III)
D3 D3 CITIZEN OR SUBJECT OF A D 6 D 6 FOREIGN NATION
FOREIGN COUNTRY

IV ORIGI N (PLACE AN “X “IN ONE BOX ONLY)
D E D D D TRANSFERRED FROM D MULTIDISTRICTD APPEAL TO DISTRICT JUDGE
1 ORIGINAL 2 REMOVED FROM 3 REMANDED FROM 4 REINSTATED OR 5 ANOTHER DISTRICT 6 LITIGATION - 7 FROM MAGISTRATE JUDGE
PROCEEDING STATE COURT APPELLATE COURT REOPENED (Specify District) TRANSFER JUDGMENT

MULTIDISTRICT
8 LITIGATION -
DIRECT FILE

V. CAUSE OF ACT I O N (CITETHE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE - DO NOT CITE
JURISDICTIONAL STATUTES UNLESS DIVERSITY)

Plaintiff sued in Fulton County State Court. The Class Action Fairness Act (CAFA), 28 U.S.C. 1332(d), grants federal
courts original jurisdiction over putative class actions, like this action, that meet the diversity and amount in controversy
requirements.

(IF COMPLEX, CHECK REASON BELOW)

D 1. Unusually large number of parties. |:| 6. Problems locating or preserving evidence

D 2. Unusually large number of claims or defenses. |:| 7. Pending parallel investigations or actions by government.
D 3. Factual issues are exceptionally complex D 8. Multiple use of experts.

|:|4. Greater than normal volume of evidence. |:| 9. Need for discovery outside United States boundaries.
D 5. Extended discovery period is needed. |:|10. Existence of highly technical issues and proof.

CONTINUED ON REVERSE

FOR OFFICE USE ONLY
RECEIPT # AMOUNT $ APPLYING IFP MAG. JUDGE (IFP)

JUDGE, MAG. JUDGE NATURE OF SUIT CAUSE OF ACTION
(Referral)
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VI NATURE OF SUIT (PLACE AN “X” IN ONE BOX ONLY)

CONTRACT - "0" MONTHS DISCOVERY TRACK

CIVIL RIGHTS - "4" MONTHS DISCOVERY TRACK

1150 RECOVERY OF OVERPAYMENT &
ENFORCEMENT OF JUDGMENT

D 152 RECOVERY OF DEFAULTED STUDENT
LOANS (Excl. Veterans)

D 153 RECOVERY OF OVERPAYMENT OF
VETERAN'S BENEFITS

CONTRACT - "4" MONTHS DISCOVERY TRACK
[J 110 INSURANCE
120 MARINE
130 MILLER ACT
] 140 NEGOTIABLE INSTRUMENT
] 151 MEDICARE ACT
[ 160 STOCKHOLDERS' SUITS
] 190 OTHER CONTRACT
[ 195 CONTRACT PRODUCT LIABILITY
[ 196 FRANCHISE

REAL PROPERTY -"4" MONTHS DISCOVERY
TRACK
210 LAND CONDEMNATION
220 FORECLOSURE
230 RENT LEASE & EJECTMENT
[] 240 TORTS TO LAND
[] 245 TORT PRODUCT LIABILITY
[] 290 ALL OTHER REAL PROPERTY

TORTS - PERSONAL INJURY - "4" MONTHS
DISCOVERY TRACK
310 AIRPLANE
315 AIRPLANE PRODUCT LIABILITY
320 ASSAULT, LIBEL & SLANDER
330 FEDERAL EMPLOYERS' LIABILITY
340 MARINE
345 MARINE PRODUCT LIABILITY
350 MOTOR VEHICLE
355 MOTOR VEHICLE PRODUCT LIABILITY
360 OTHER PERSONAL INJURY
362 PERSONAL INJURY - MEDICAL
MALPRACTICE
[] 365 PERSONAL INJURY - PRODUCT LIABILITY
[ 367 PERSONAL INJURY - HEALTH CARE/
PHARMACEUTICAL PRODUCT LIABILITY
[] 368 ASBESTOS PERSONAL INJURY PRODUCT
LIABILITY

TORTS - PERSONAL PROPERTY - "4" MONTHS
DISCOVERY TRACK
370 OTHER FRAUD
[1371 TRUTH IN LENDING
380 OTHER PERSONAL PROPERTY DAMAGE
[] 385 PROPERTY DAMAGE PRODUCT LIABILITY

BANKRUPTCY - "0" MONTHS DISCOVERY TRACK

[ 1422 APPEAL 28 USC 158
[ 423 WITHDRAWAL 28 USC 157

[ 440 OTHER CIVIL RIGHTS

[ 441 VOTING

[ 442 EMPLOYMENT

[] 443 HOUSING/ ACCOMMODATIONS

[] 445 AMERICANS with DISABILITIES - Employment
[] 446 AMERICANS with DISABILITIES - Other

] 448 EDUCATION

IMMIGRATION - "0" MONTHS DISCOVERY TRACK
[] 462 NATURALIZATION APPLICATION
[] 465 OTHER IMMIGRATION ACTIONS

PRISONER PETITIONS - "0" MONTHS DISCOVERY
TRACK
[] 463 HABEAS CORPUS- Alien Detainee
[] 510 MOTIONS TO VACATE SENTENCE
530 HABEAS CORPUS
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