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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
CASE NO.

PLANTATION SPINAL CARE CENTER, INC.,
on behalf of itself and all others similarly situated

Plaintiff,

VS.

THE TONER DOCTOR, a foreign company
Defendant.

/

CLASS ACTION COMPLAINT

Plaintiff, PLANTATION SPINAL CARE CENTER, INC. (hereinafter “Plaintiff”),
brings this class action under Rule 23 of the Federal Rules of Civil Procedure against THE
TONER DOCTOR (hereinafter “Defendant”) for its violations of the Telephone Consumer
Protection Act, 47 U.S.C. § 227 (hereinafter “the TCPA”), and the regulations promulgated
thereunder. In support, Plaintiff alleges as follows:

PRELIMINARY STATEMENT

1. Congress first addressed the growing problem of abusive telemarketing practices,
including the transmission of unsolicited advertisements via facsimile machines, in the
Telephone Consumer Protection Act of 1991 (“TCPA”), Pub. L. No. 102-243, 105 Stat. 2394
(1991) (codified at 47 U.S.C. § 227). As the legislative history explained, because facsimile
machines “are designed to accept, process, and print all messages which arrive over their

dedicated lines,” facsimile advertising imposes burdens on unwilling recipients that are distinct
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from the burdens imposed by other types of advertising. H.R. Rep. No. 317, 102d Cong., 1st
Sess. 11 (1991).

2. In 2005, Congress amended the facsimile advertising provisions of the TCPA in
the Junk Fax Prevention Act of 2005 (“JFPA”), Pub. L. No. 109-21, 119 Stat 359 (2005), among
other things, by creating a substantive right for recipients of fax advertisements to receive
specific information in a required “opt- out” notice. 47 U.S.C § 227(b)(2)(C)(iii). This notice is
required on all facsimile advertisements, even those sent to persons who have had had an
existing business relationship with the sender/advertiser and/or have provided prior consent to
receive advertisements from the sender. 47 C.F.R. § 64.1200(a)(3)(iii) and (iv). Despite these
requirements, Defendant, or some person, entity or agent authorized to do so on its behalf, has
routinely and systematically caused to be sent out to Plaintiff and Class Members one or more
“blasts” of fax advertisements for goods and/or services without the proper opt-out notice
required by the TCPA and its regulations (hereinafter “opt-out notice”).

3. Defendant’s violation of this procedural right, by sending fax advertisements
without the mandated opt-out notice, is sufficient to satisfy the injury in fact requirement for
Article 11l standing analysis. In addition, Plaintiff and members of the proposed class have
suffered an invasion of a legally protected interest that is concrete and particularized.

4. Plaintiff and Class Members have suffered actual harm as a direct result of
Defendant’s transmission of unsolicited fax advertisements in violation of the TCPA. The
subject harm caused by Defendant’s conduct is a concrete injury because the unsolicited and
violative fax advertisements interfere with the legitimate business enterprise of Plaintiff and
Class Members. See Palm Beach Golf Center-Boca, Inc. v. Sarris, 781 F.3d 1245 (11" Cir.

2015). The injury caused by Defendant’s conduct is particularized because it affects Plaintiff in
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a personal and individual way. Plaintiff received the fax advertisements from Defendant that are
the subject of the instant action. Defendant’s transmission of the subject unsolicited and illegal
fax advertisements occupied Plaintiff’s telephone lines. Defendant’s transmission of the subject
faxes was “intrusive” and “potentially dangerous” to Plaintiff. See Boise v. ACE USA, Inc., 2015
WL 4077433 (S.D.Fla. July 6, 2015). Defendant’s transmission of the subject fax
advertisements caused Plaintiff’s fax machine to expend toner and rendered the machine
unavailable to receive other fax messages for some period of time. Defendant’s transmission of
the unsolicited fax advertisements interfered with Plaintiff’s legitimate business enterprise. See
Sarris, 781 F.3d 1245 (11" Cir. 2015). The TCPA provides a private cause of action for
violation of its provisions and violations of the rules promulgated under the Act. Defendant is
therefore liable to Plaintiff and the proposed Class of similarly situated persons under the TCPA,
and for Class Members and itself individually, Plaintiff seeks an injunction, requiring Defendant
to cease all junk faxes and an award of statutory damages to Plaintiff and Class Members,
together with costs and reasonable attorneys’ fees.
JURISDICTION AND VENUE

5. This Court has federal question subject matter jurisdiction pursuant to 28 U.S.C. §
1331 and 47 U.S.C. § 227.

6. Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2), because a
substantial part of the events or omissions giving rise to the claims in this case occurred in this
District, including the transmission of the subject unauthorized fax advertisements.

7. The Court has personal jurisdiction over Defendant because it conducts business

in this state, including substantial business in this district, and it availed itself to the jurisdiction
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of the State of Florida by transmitting the subject unauthorized fax advertisements to Plaintiff

and Class Members in this state.

PARTIES
8. Plaintiff’s principal place of business is in Broward County, Florida. Plaintiff is a
citizen of the state of Florida.
9. Class Members are citizens of the state of Florida and throughout the United

States.

10. Upon information and belief, Defendant is a Canadian business entity and citizen
of the province of New Brunswick, located at 21 Rue Hill, Edmundston, NB E3V 1H7.
Defendant does business in the United States and maintains an office in Madawaska, Maine.

11. Defendant operates or is affiliated with multiple facsimile numbers and the
Internet website, www.thetonerdoctor.com and appears to have a business model whereby it
sends unsolicited “leads” obtained through the facsimile numbers and that website, via fax, to
local businesses.

12. Defendant, directly or else through other persons, entities or agents acting on its
behalf, conspired to, agreed to, contributed to, authorized, assisted with, and/or otherwise caused
all of the wrongful acts and omissions, including the dissemination of the junk faxes that are the
subject matter of this Complaint.

THE TCPA AND CORRESPONDING REGULATIONS

13.  The TCPA), Pub. L. 102-243, § 3(a), added Section 227 to Title 47 of the United
States Code, 47 U.S.C. § 227.
14. In pertinent part, 47 U.S.C. § 227(b) provides “[i]t shall be unlawful for any

person within the United States, or any person outside the United States if the recipient is within
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the United States . . . to use any telephone facsimile machine, computer, or other device to send
an unsolicited advertisement to a telephone facsimile machine[.]”

15. An “unsolicited advertisement” is defined in the TCPA as ‘“any material
advertising the commercial availability or quality of any property, goods, or services which is
transmitted to any person without that person’s prior express invitation or permission.” 47 U.S.C.
§ 227(a)(5). Under TCPA regulations, “The term advertisement means any material advertising
the commercial availability or quality of any property, goods, or services.” 47 C.F.R. §
64.1200(f)(1).

16. In 2005, Congress amended the facsimile advertising provisions of the TCPA in
the JFPA. Among other provisions, the JFPA excludes from the general ban on unsolicited
advertisements those facsimiles that are transmitted to persons with whom the sender has an
“established business relationship” ("EBR"). To come within the statutory exclusion, the sender
must include, among other things, specified information on the advertisement that enables the
recipient to opt out of receiving any future facsimile advertisements from that sender. 47 U.S.C.
§ 227(b)(1)(C)(iii).

17. In April 2006, pursuant to Congress’ direction, the Federal Communications
Commission (“FCC”) amended its TCPA regulations to implement the JFPA. See Rules and
Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and Order
and Third Order on Reconsideration, 21 FCC Rcd 3787 (2006) (“2006 Rulemaking Order”),
petition for review dismissed, Biggerstaff v. FCC, 511 F.3d 178 (D.C. Cir. 2007), recon. granted
in part, 23 FCC Rcd 15059 (2008). The amended regulations provide that “[n]o person or entity
may...[u]se a telephone facsimile machine, computer or other device to send an unsolicited

advertisement to a telephone facsimile machine, unless...[t]he advertisement contains a notice



Case 0:17-cv-61149-KMM  Document 1 Entered on FLSD Docket 06/07/2017 Page 6 of 19

that informs the recipient of the ability and means to avoid future unsolicited advertisements.” 47
C.F.R. 8 64.1200(a)(3)(iii).

18. In enacting 47 U.S.C. 8§ 227(b), Congress concluded that a prohibition on
unsolicited facsimile advertisements is “the minimum necessary to protect unwilling recipients
from receiving fax messages that are detrimental to the owner's uses of his or her fax machine.”
S. Rep. No. 178, 102d Cong., 1st Sess. 6 (1991), 1991 U.S.C.C.A.N 1969, 1975-76 (emphasis
added).

19.  Accordingly, the amended regulations further provide the additional protection
that “[a] facsimile advertisement that is sent to a recipient that has provided prior express
invitation or permission to the sender” likewise must include an opt-out notice. 47 C.F.R. 8
64.1200(a)(3)(iv).

20.  The opt-out notice required by 8 64.1200(a)(4)(iv) for facsimile advertisements
sent with prior express invitation or permission—those not technically falling under the
definition of “unsolicited advertisement”—therefore still must contain the same information as
the notice required for facsimile advertisements sent to recipients on the basis of an EBR or to
those recipients who did not provide permission or consent to receive the advertising. See 47
C.F.R. § 64.1200(a)(3)(iv).

21. In the text of the order adopting 8 64.1200(a)(3)(iv), the FCC explained that it
was requiring opt-out notices on “facsimile advertisements to consumers from whom they
obtained permission” so as to provide a mechanism “to allow consumers to stop unwanted faxes
in the future.” 2006 Rulemaking Order, 21 FCC Rcd at 3812 ( 48).

22. Under the TCPA and 47 C.F.R. § 64.1200(a)(3)(iii), the opt-out notice required

for all facsimile advertisements must meet the following criteria:
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(A)  The notice is clear and conspicuous and on the first page of the advertisement;

(B)  The notice states that the recipient may make a request to the sender of the
advertisement not to send any future advertisements to a telephone facsimile
machine or machines and that failure to comply, within 30 days, with such a
request meeting the requirements under paragraph (a)(3)(v) of this section is
unlawful;

(C)  The notice sets forth the requirements for an opt-out request under paragraph
(@)(3)(v) of this section;

(D)  The notice includes--

(1) A domestic contact telephone number and facsimile machine number for the
recipient to transmit such a request to the sender; and

(2) If neither the required telephone number nor facsimile machine number is a
toll-free number, a separate cost-free mechanism including a Web site address or
e-mail address, for a recipient to transmit a request pursuant to such notice to the
sender of the advertisement. A local telephone number also shall constitute a cost-
free mechanism so long as recipients are local and will not incur any long distance
or other separate charges for calls made to such number; and

(E)  The telephone and facsimile numbers and cost- mechanism identified in the notice
must permit an individual or business to make an opt-out request 24 hours a day,
7 days a week.

DEFENDANT’S UNLAWFUL COURSE OF CONDUCT

23.  Upon information and belief, Defendant has, from prior to the date of the filing of
the instant Complaint through the present, systematically and under a uniform policy and
procedure sent and/or arranged to be sent hundreds, or thousands, of fax advertisements,
advertising the commercial availability or quality of any property, goods, or services, to fax
machines and/or computers to fax machines throughout the United States, including those of
Plaintiff and Class Members, which did not contain an opt-out notice as required by the TCPA.

24.  The fax advertisements that Defendant causes to be sent contain preprinted,
standardized text and format.

25.  Defendant’s advertising by fax was not sporadic or unorganized, but instead was
part of a well-organized mass advertising tactic and campaign. Defendant appears to have a
business model whereby it sends unsolicited “leads” obtained through the facsimile numbers and

that website, via fax, to local businesses. As a result, upon information and belief, Plaintiff
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asserts that the fax ads at issue were “unsolicited advertisements” within the meaning of the
TCPA.

26. All of Defendant’s fax ads however whether “unsolicited advertisements” or not
(because of prior invitation or permission) or are exempt for the absolute ban because of an EBR,
to be lawful under the TCPA, they still must have the required opt-out notice, which uniformly
they did not. Each fax advertisement sent to Plaintiff and to each Class Member routinely failed
to include the opt-out notice required by the TCPA and its regulations.

27.  Anexemplar of one of the fax advertisements that Defendant has sent or caused to
be sent to Plaintiff and Class Members is attached and incorporated hereto as Exhibit A. The
opt out-notice on Exhibit A omits the required statement that “the recipient may make a request
to the sender of the advertisement not to send any future advertisements to a telephone facsimile
machine or machines and that failure to comply, within 30 days, with such a request meeting the
requirements under paragraph [47 C.F.R.864.1200] (a)(3)(v) of this section is unlawful.” See 47
C.F.R. 8 64.1200(a)(3)(iii)(B). Exhibit A also does not include the mandatory disclosure
indicating how a recipient must opt out of receiving future facsimile advertisements as set forth
in 47 C.F.R. § 64.1200(a)(3)(iii)(C) and (3)(v). Moreover, Exhibit A does not contain a true
“opt-out” notice whatsoever.

28.  Upon information and belief, Defendant’s sending of the foregoing fax and
others, or Defendant’s causing them to be sent, was conscious and deliberate. Defendant either
directly participated in sending the faxes itself or an agent or contractor or third party did so on
its behalf with Defendant’s knowledge.

29.  Upon information and belief, Defendant’s sending of the faxes or its causing them

to be sent was performed without due care; with reckless disregard concerning the rights and
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obligations under the TCPA,; and/or when Defendant had reason to know, or should have known,
that its conduct or the conduct of those acting on its behalf could constitute a violation of the
statute.

30. Upon information and belief, Defendant’s course of conduct set out above is
ongoing and adverse to the public interest and the policies underlying the TCPA. Unless
enjoined and restrained by an order of this Court, Defendant will continue to engage in the
unlawful acts and practices set out herein. Such actions and conduct by Defendant have violated
the TCPA rights of Plaintiff and Class Members and Defendant’s duties to them under the
TCPA, and unless enjoined by the Court Defendant will continue to aggrieve Plaintiff and Class
Members and others in the future.

FACTS CONCERNING THE REPRESENTATIVE PLAINTIFF

31.  Plaintiff still has and had, at all relevant times to this action, telephone service at
954-452-0065 at its place of business at Plantation Spinal Care Center, located at 10063 Cleary
Blvd., Plantation, Florida 33324. Plaintiff receives facsimile transmissions (hereinafter "faxes")
at this number, using a telephone facsimile machine (hereinafter “fax machine”).

32. Upon information and belief, on or about September 29, 2016, Defendant, without
Plaintiff’s express invitation or permission, arranged for and/or caused a telephone facsimile
machine, computer, or other device to send an unsolicited fax advertisement, advertising the
commercial availability or quality of any property, goods, or services, to Plaintiff’s fax machine
located at its principal place of business.

33. Exhibit A was wholly unsolicited in that Defendant sent it to Plaintiff without
Plaintiff’s express invitation or permission. In addition, as stated above, Exhibit A does not

contain the opt-out notice required by the TCPA.
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CLASS ALLEGATIONS

34.  Plaintiff brings this class action under rules 23(a) and 23(b)(2) & (b)(3) of the
Federal Rules of Civil Procedure on behalf of itself and of a similarly situated “Class” or “Class
Members” defined as:

All persons in the United States from four years prior to the date of the filing of
the instant Complaint through the date of the filing of the instant Complaint to
whom Defendant sent or caused to be sent a facsimile advertisement promoting
the commercial availability or quality of any property, goods, or services that did
not contain the “opt-out” notice required by the TCPA.

Excluded from the Class are: any Defendant, and any subsidiary or affiliate of that
Defendant, and the directors, officers and employees of that Defendant or its
subsidiaries or affiliates, and members of the federal judiciary.

35.  This action has been brought and may properly be maintained as a class action
against Defendant pursuant to Rule 23 of the Federal Rules of Civil Procedure because there is a
well-defined community of interest in the litigation and the proposed Class is easily
ascertainable. Plaintiff reserves the right to amend the Class definition if discovery and further
investigation reveal that any Class should be expanded or otherwise modified.

36. Numerosity: At this time, Plaintiff does not know the exact number of Class
Members, but among other things, given the nature of the claims and that Defendant's conducted
consisted of a standardized fax campaign and widely disseminated standardized fax
electronically sent to particular telephone numbers, Plaintiff believes, at a minimum, there are
greater than forty (40) Class Members. Plaintiff believes that the Class is so numerous that
joinder of all members of the Class is impracticable and the disposition of their claims in a class
action rather than incremental individual actions will benefit the Parties and the Court by

eliminating the possibility of inconsistent or varying adjudications of individual actions.

10
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37. Upon information and belief, a more precise Class size and the identities of the
individual members thereof are ascertainable through Defendant’s records, including, but not
limited to Defendant’s fax and marketing records.

38. Members of the Class may additionally or alternatively be notified of the
pendency of this action by techniques and forms commonly used in class actions, such as by
published notice, e-mail notice, website notice, fax notice, first class mail, or combinations
thereof, or by other methods suitable to this class and deemed necessary and/or appropriate by
the Court.

39. Existence and Predominance of Common Questions of Fact and Law: There
is a well-defined community of common questions of fact and law affecting the Plaintiff and
members of the Class. Common questions of law and/or fact exist as to all members of the Class
and predominate over the questions affecting individual Class members. These common legal
and/or factual questions include, but are not limited to, the following:

(a) Whether Defendant or someone acting on Defendant’s behalf sent fax advertisements

promoting the commercial availability or quality of any property, goods, or services to

Plaintiff and Class Members and the legal relationship between Defendant and any

person sending those faxes on its behalf;

(b) Whether the fax advertisements sent to Plaintiff and Class Members were sent via

mass or organized advertising campaigns and how Defendant acquired the names and fax

numbers of Plaintiff and Class Members;

(c) Whether the fax advertisements sent to Plaintiff and Class Members contained the

opt-out notice required by the TCPA and its regulations;

11
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(d) Whether the fax advertisements sent to Plaintiff and Class Members violate the

TCPA and its regulations;

(e) Whether Defendant willfully or knowingly violated the TCPA or the rules prescribed

under it;

(F) Whether Plaintiff and the members of the Class are entitled to statutory damages,

treble damages, and attorney fees and costs for Defendant’s acts and conduct; and

(9) Whether Plaintiff and members of the Class are entitled to a permanent injunction

enjoining Defendant from continuing to engage in its unlawful conduct.

40. One or more questions or issues of law and/or fact regarding Defendant’s liability
are common to all Class Members and predominate over any individual issues that may exist and
may serve as a basis for class certification under Rule 23(c)(4).

41.  Typicality: Plaintiff’s claims are typical of the claims of the members of the
Class. The claims of the Plaintiff and members of the Class are based on the same legal theories
and arise from the same course of conduct that violates the TCPA.

42.  Plaintiff and members of the Class each received at least one fax advertisement,
advertising the commercial availability or quality of any property, goods, or services, which
contained no purported opt-out notice, which Defendant sent or caused to be sent to Plaintiff and
the members of the Class.

43.  Adequacy of Representation: Plaintiff is an adequate representative of the Class
because Plaintiff’s interests do not conflict with the interests of the members of the Class.
Plaintiff will fairly, adequately and vigorously represent and protect the interests of the members

of the Class and has no interests antagonistic to the members of the Class. Plaintiff has retained

12
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counsel, who are competent and experienced in litigation in the federal courts, TCPA litigation
and class action litigation.

44.  Superiority: A class action is superior to other available means for the fair and
efficient adjudication of the claims of the Class. While the aggregate damages which may be
awarded to the members of the Class are likely to be substantial, the damages suffered by
individual members of the Class are relatively small. As a result, the expense and burden of
individual litigation makes it economically infeasible and procedurally impracticable for each
member of the Class to individually seek redress for the wrongs done to them. Plaintiff does not
know of any other litigation concerning this controversy already commenced against Defendant
by any member of the Class. The likelihood of the individual members of the Class prosecuting
separate claims is remote. Individualized litigation would also present the potential for varying,
inconsistent or contradictory judgments, and would increase the delay and expense to all parties
and the court system resulting from multiple trials of the same factual issues. In contrast, the
conduct of this matter as a class action presents fewer management difficulties, conserves the
resources of the parties and the court system, and would protect the rights of each member of the
Class. Plaintiff knows of no difficulty to be encountered in the management of this action that
would preclude its maintenance as a class action.

45.  Class-Wide Injunctive Relief and Rule 23(b)(2): Moreover, as an alternative to
or in addition to certification of the Class under Rule 23(b)(3), class certification is warranted
under Rule 23(b)(2) because Defendant has acted on grounds generally applicable to Plaintiff
and members of Class, thereby making appropriate final injunctive relief with respect to Plaintiff
and Class Members as a whole. Plaintiff seeks injunctive relief on behalf of Class Members on

grounds generally applicable to the entire Class in order to enjoin and prevent Defendant’s’

13
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ongoing violations of the TCPA, and to order Defendant to provide notice to them of their rights
under the TCPA to statutory damages and to be free from unwanted faxes
COUNT |

Telephone Consumer Protection Act
(Violation of 47 U.S.C. § 227)

46.  Plaintiff repeats each and every allegation contained in all of the above
paragraphs and incorporates such allegations by reference.

47.  Plaintiff brings this action individually and on behalf of the Class defined above
against Defendant for its violation of the Telephone Consumer Protection Act of 1991
(“TCPA™), Pub. L. No. 102-243, 105 Stat. 2394 (1991) (codified at 47 U.S.C. § 227) and the
rules prescribed under it by the FCC.

48. At all times material to this action, Defendant was a person that used or caused to
be used a “telephone facsimile machine, computer, or other device” to send, to a “telephone
facsimile machine” an “unsolicited advertisement” or an “advertisement” within the meaning of
the TCPA and its regulations.

49.  Defendant sent or caused to be sent hundreds or thousands of these
advertisements exemplified by Exhibit A. Plaintiff and each Class Members received at least
one of them.

50. Each of the foregoing advertisements violated the TCPA because they failed to
contain the opt-out notice required by 47 U.S.C § 227(b)(1)(C)(iii); 47 C.F.R. 8§
64.1200(a)(3)(iv); and 47 C.F.R. § 64.1200(a)(3)(iii).

51.  Accordingly, Plaintiff and the members of the Class are entitled to statutory

damages under 47 U.S.C. § 227(b).

14



Case 0:17-cv-61149-KMM  Document 1 Entered on FLSD Docket 06/07/2017 Page 15 of 19

52. If it is found that Defendant willfully and/or knowingly sent and/or caused to be
sent fax advertisements to Plaintiff and the members of Class in violation of the TCPA, Plaintiff
requests an increase by the Court of the damage award against Defendant, described in the
preceding paragraph, to three times the amount available under 47 U.S.C. § 227(b)(3)(B), as
authorized by 47 U.S.C. § 227(b)(3) for willful or knowing violations.

53. Furthermore, Plaintiff and members of the Class are entitled to an order enjoining
Defendant’s violations of the TCPA under 47 U.S.C. § 227(b), because: Defendant has violated
their TCPA rights and its duties owed to them under the statute; Defendant’s violations continue
and will continue to violate the statutory rights of Plaintiff and Class Members and others in the
future; there is no fully adequate remedy at law for Defendant’s conduct; irreparable injury will
be suffered unless an injunction is issued to stop Defendant from violating the TCPA; any
potential injury to Defendant attributable to an injunction is outweighed by the injury that
Plaintiff and Class Members and the public will suffer if such injunction is not issued; and the
injunction would not be adverse to the public interest.

WHEREFORE, Plaintiff prays that the Court enter judgment in favor of it and the Class
and against Defendant, for:

A. An order certifying the Class under Rule 23(a); and Rule 23 (b)(2), (b)(3) or both,
or as to particular issues under Rule 23(c)(4); and appointing Plaintiff as the
representative of the Class; and appointing the law firms representing Plaintiff as
counsel for the Class;

B. An award to Plaintiff and the members of the Class of statutory damages pursuant

to 47 U.S.C. § 227(b), for Defendant’s violations of that statute.

15
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C. If it is found that Defendant willfully and/or knowingly sent and/or caused to be
sent fax advertisements to the Class in violation of the TCPA, an increase by the
Court of the award of statutory damages pursuant to 47 U.S.C. § 227(b) prayed
for to three times that amount described in the previous paragraph, as authorized
by 47 U.S.C. § 227(b)(3), for willful and/or knowing violations.

D. An injunction against Defendant, prohibiting Defendant from committing further
violations of the TCPA and the regulations promulgated thereunder;

E. An award of attorney’s fees and costs; and,

F. Such other and further relief as the Court may deem just and proper.

JURY DEMAND

Plaintiff requests a trial by jury.

DOCUMENT PRESERVATION DEMAND

Plaintiff hereby demands that Defendant take affirmative steps to preserve all records,
documents, lists, electronically stored information, electronic databases or other itemization of
telephone or fax numbers associated with the Defendant and the communication or transmittal of
advertisements as alleged herein.

Dated: June 7, 2017 Respectfully submitted,

/s/ Seth M. Lehrman

Seth M. Lehrman (Florida Bar No. 132896)
Email: seth@pathtojustice.com

FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2

Fort Lauderdale, FL 33301

Telephone: (954) 524-2820

Facsimile: (954) 524-2822

Joshua H. Eggnatz, Esq.
Fla. Bar. No.: 0067926

16
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Michael J. Pascucci, Esq.

Fla. Bar. No.: 0083397

Eggnatz, Lopatin & Pascucci, LLP
5400 S. University Drive, Ste. 417
Davie, FL 33328

Tel:  (954) 889-3359

Fax: (954) 889-5913
JEqgnatz@ELPLawyers.com
Mpascucci@ELPLawyers.com

Attorneys for Plaintiff
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Exhibit A
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- ERFTed 4
Tel: (800) 950-1878 i

Email: info@thetonerdoctor.com / Website: www.thetonerdoctor.com
* To no longer receive promotions with discounts of up to 85%, unsubscribe at www, pleaseunsubscribe.com/toner

Over 5,000
Cartridges on
Specials




4 ReGefiR€ 0:17-cv-61149-KMM - Docpeni 12 oo/iEghed|qp =P Docket 06/07/2017 Page 1 of 2

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (@) PLAINTIFFS DEFENDANTS

PLANTATION SPINAL CARE CENTER, INC., on behalf of itself and all THE TONER DOCTOR, a foreign company
others similarly situated

(b) County of Residence of First Listed Plaintiff ~ Broward County, FL
(EXCEPT IN U.S. PLAINTIFF CASES)

County of Residence of First Listed Defendant NB, Canada
(IN U.S. PLAINTIFF CASES ONLY)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

NOTE:

(C) Attorneys (Firm Name, Address, and Telephone Number) Attorneys (If Known)

Seth M. Leherman, Esqg. (Fla Bar No.: 132896)
425 North Andrews Avenue, Suite 2
Fort Lauderdale, FL 33301 Telephone: (954) 524-2820

Il. BASIS OF JURISDICTION (Place an “X’” in One Box Only) I11. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X”” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
A 1 U.S. Government A 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State O 1 3 1 Incorporated or Principal Place O4 04
of Business In This State
0O 2 U.S. Government O 4 Diversity Citizen of Another State X2 O 2 Incorporated and Principal Place o5 O35
Defendant (Indicate Citizenship of Parties in Item 1) of Business In Another State
Citizen or Subject of a a3 3 (X 3 Foreign Nation g6 06
Foreign Country

IV. NATURE OF SUIT (Place an “X” in One Box Only) Click here for: Nature of Suit Code Descriptions.

| CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES ]
O 110 Insurance PERSONAL INJURY PERSONAL INJURY |3 625 Drug Related Seizure 0 422 Appeal 28 USC 158 0 375 False Claims Act
0 120 Marine 3 310 Airplane O 365 Personal Injury - of Property 21 USC 881 |3 423 Withdrawal 3 376 Qui Tam (31 USC
0 130 Miller Act 3 315 Airplane Product Product Liability 3 690 Other 28 USC 157 3729(a))
O 140 Negotiable Instrument Liability O 367 Health Care/ 3 400 State Reapportionment
0 150 Recovery of Overpayment |3 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS 3 410 Antitrust
& Enforcement of Judgment Slander Personal Injury 3 820 Copyrights 3 430 Banks and Banking
0 151 Medicare Act 3 330 Federal Employers’ Product Liability 0 830 Patent 3 450 Commerce
O 152 Recovery of Defaulted Liability 3 368 Asbestos Personal 3 835 Patent - Abbreviated 3 460 Deportation
Student Loans 3 340 Marine Injury Product New Drug Application |3 470 Racketeer Influenced and
(Excludes Veterans) [ 345 Marine Product Liability 3 840 Trademark Corrupt Organizations
O 153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR SOCIAL SECURITY 0 480 Consumer Credit
of Veteran’s Benefits 3 350 Motor Vehicle 3 370 Other Fraud 3 710 Fair Labor Standards 0 861 HIA (1395ff) 3 490 Cable/Sat TV
O 160 Stockholders’ Suits 3 355 Motor Vehicle 3 371 Truth in Lending Act 3 862 Black Lung (923) 3 850 Securities/Commodities/
3 190 Other Contract Product Liability 3 380 Other Personal 3 720 Labor/Management 0 863 DIWC/DIWW (405(g)) Exchange
3 195 Contract Product Liability |3 360 Other Personal Property Damage Relations 3 864 SSID Title XVI X 890 Other Statutory Actions
0 196 Franchise Injury 3 385 Property Damage O 740 Railway Labor Act 3 865 RSI (405(q)) O 891 Agricultural Acts

3 362 Personal Injury -
Medical Malpractice

Product Liability

REAL PROPERTY

CIVIL RIGHTS

PRISONER PETITIONS

3 210 Land Condemnation 3 440 Other Civil Rights Habeas Corpus: 3 791 Employee Retirement 3 870 Taxes (U.S. Plaintiff 3 896 Arbitration
O 220 Foreclosure O 441 Voting O 463 Alien Detainee Income Security Act or Defendant) O 899 Administrative Procedure
0 230 Rent Lease & Ejectment 3 442 Employment 3 510 Motions to Vacate 3 871 IRS—Third Party Act/Review or Appeal of
0 240 Torts to Land 3 443 Housing/ Sentence 26 USC 7609 Agency Decision
0 245 Tort Product Liability Accommaodations 3 530 General 3 950 Constitutionality of
3 290 All Other Real Property 3 445 Amer. w/Disabilities - | O 535 Death Penalty IMMIGRATION State Statutes
Employment Other: O 462 Naturalization Application
3 446 Amer. w/Disabilities - | 7 540 Mandamus & Other | 465 Other Immigration
Other 3 550 Civil Rights Actions
]
a

[ 448 Education

555 Prison Condition

560 Civil Detainee -
Conditions of
Confinement

0 751 Family and Medical
Leave Act
3 790 Other Labor Litigation

FEDERAL TAX SUITS

3 893 Environmental Matters
3 895 Freedom of Information
Act

V. ORIGIN (Place an “X” in One Box Only)

X1 Original 0 2 Removed from 3 3 Remanded from 0 4 Reinstatedor (3 5 Transferred from 3 6 Multidistrict 3 8 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation - Litigation -
(specify) Transfer Direct File

VI. CAUSE OF ACTION

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
47 U.S.C. § 227 (Telephone Consumer Protection Act)

Brief description of cause:
Consumer protection class action for economic damages and equitable relief

VIl. REQUESTED IN

COMPLAINT:

(M CHECK IF THIS IS A CLASS ACTION
UNDER RULE 23, F.R.Cv.P.

DEMAND $
5,000,000.00

CHECK YES only if demanded in complaint:

JURY DEMAND:

X Yes ONo

VIIl. RELATED CASE(S)

(See instructions):

IF ANY JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
06/07/2017 Sof Qoattrea (Ggnaty
FOR OFFICE USE ONLY 4 v
RECEIPT # AMOUNT APPLYING IFP MAG. JUDGE

[ i W saers.

JUDGE
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as
required by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of
Court for each civil complaint filed. The attorney filing a case should complete the form as follows:

l.(a) Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and
then the official, giving both name and title.

(b) County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land
condemnation cases, the county of residence of the "defendant™ is the location of the tract of land involved.)

(c) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)".

1. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an X"
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.
United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes
precedence, and box 1 or 2 should be marked.
Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked. (See Section 111 below; NOTE: federal question actions take precedence over diversity
cases.)

IIl.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section for each principal party.

(AVA Nature of Suit. Place an "X" in the appropriate box. If there are multiple nature of suit codes associated with the case, pick the nature of suit code
that is most applicable. Click here for: Nature of Suit Code Descriptions.

V. Origin. Place an "X" in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.
Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
When the petition for removal is granted, check this box.
Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.
Multidistrict Litigation — Transfer. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C.
Section 1407.
Multidistrict Litigation — Direct File. (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket.
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7. Origin Code 7 was used for historical records and is no longer relevant due to
changes in statue.

VI.  Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint. Class Action. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases. This section of the JS 44 is used to reference related pending cases, if any. If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sheet.
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida

PLANTATION SPINAL CARE CENTER, INC., on
behalf of itself and all others similarly situated

Plaintiff(s)

V. Civil Action No.

THE TONER DOCTOR, a foreign company

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) THE TONER DOCTOR
21 Rue Hill
Edmundston, NB E3V 1H7
Canada

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Seth M. Lehrman, Esq.

FARMER, JAFFE, WEISSING,
EDWARDS, FISTOS & LEHRMAN, P.L.
425 North Andrews Avenue, Suite 2
Fort Lauderdale, FL 33301

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

i Seers |
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This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this
post: The Toner Doctor Facing Class Action over Telemarketing Faxes
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