
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

CRACE OLIVERI, TI{ACY POLICICCHIO, and
E.B. by his guardian, CANDACE BASSI,
individually', and on behalf of all
others similarly situatcd,

x

Index No.: 6666012024

P la in tiffs.

-against-

MOUNT KISCO SUIIGERY CENTER LLC, D/B/A
THE AMBULATORY STJRGERY CENTER OF
WE,STCHESTER,

Dclendant,
x

PIIELIMINAIlY APPIIOVAI, OITDER

WHEREAS, this Actionr is a putative class action belore this Coun;

WHEREAS, Plaintiffs, individually, and on behalf of the proposed Settlement Class. and

Defendant. have entered into the Settlement Agreement, which is subject to review and approval

by the Court under C.P.L.R. $ 901, et seq., and which, together with its exhibits, provides lor a

complete dismissal on the merits and with prejudice of the claims asse(ed in the Action against

HA should the Court grant Final Approval ofthe Settlement;

WHEREAS, Plaintiffs filed an unopposed motion pursuant to C.P.L.R. g 908 requesting

entry ofan order 1o: (l) conditionally certif,/ the Settlement Class; (2) appoint Plaintiffs as Class

Representat ives: (3) appoint counsel listed in paragraph 24 ofthe Settlement Agreement as Class

Counsel: (4) preliminarily approve the Settlement: (5) approve the Notice Program and Notices

and direct that Notice be sent to the Settlement Class members; (6) approve the Claim Form and

lThe capitalized terms used herein are defined and have the same meaning as used in the
Settlement Agreement unless otherwise stated.

I
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CIaims process; (7) order the Settlement's opt-out and objection procedures; (8) appoint Sinrpluris

as the Settlement Administrator; (9) stay all deadlines in the Action pending Final Approval ofthe

Settlement; (10) enjoin and bar all members ofthe Settlement Class from initiating or continuing

in any litigation or asserting any claims against Defendant and the Released Patties arising out of,

relating to, or in connection with the Released Clairns prior to the Cou('s decision to grant Final

Approval ofthe Settlernentl and (l l) set a date for the Final Approval Hearing;

WHEREAS. the Court having reviewed the Motion along with the Settlement and its

exhibits and finding that substantial and efficient grounds exist for entering this Preliminary

Approval Order granting the relief requested.

NOW, THEREFORE. IT IS HEREBY ORDERED:

l. Settlement Class Certification: Pursuant to C.P.L.R. $ 903, and for purposes of

the Settlement only, the Action is hereby preliminarily certified as a class action on behalfofthe

following Settlement C lass:

all persons in the United States whose Private Information was potentially impacted as a

result ofthe Data Security Incident.

Excluded from the Settlement Class are (a) all persons who are governing board members of

Defendant, (b) govemmental entities, (c) the Court, the Court's immediate family, and Court staff

and (d) any individual who timely and validly opts-out ofthe Settlement.

2. Settlement Class Findines: The Court finds, for purposes of settlement only, and

without any adjudication on the merits, that the prerequisites for certifuing the Action as a class

action under C.P.L.R. $$ 901-902 and have been satisfied, and that the Court will likely certify at

the Final Approval stage a Settlement Class.

3. As to C.P.L.R. $ 901(a)(l)-(5), the Courr finds that: (a) the number of Settlement

)
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Class members is so numerous thatjoinder is impracticable; (b) there are questions of law and fact

common to the Settlement Class which predominate over any questions affecting only individual

members; (c) the claims of the proposed Class Representatives are typical of the claims of the

Settlement Class; (d) the proposed Class Representatives and Class Counsel have and will fairly

and adequately represent the interests of the Settlement Class; and (e) a class action is superior to

other available methods for the fair and efficient adjudication of the controversy.

4. As to C.P.L.R. $ 902(l)-(5), the Court finds the is no evidence that there is any

interest in any ofthe members ofthe Settlement Class in individually controlling the prosecution

or defense of separate actions; it would be impracticable and inefficient to prosecute separate

action for each of the Settlement Class members; Plaintiffs are not aware of any litigation

conceming the conlroversy already commenced by or against members ofthe Settlement Class; it

is desirable to concentrate litigation of claims arising frorn the Data Incident in this Courtt and

since this case has now been settled pending Court approval, the Court need not be concerned

about manageability issues that can exist in a class action trial.

5. Aonointment of Class Renresentatives and Class Counsel: The Court hereby

finds and concludes pursuant to $ 901(aX ), and for purposes of settlement only. that Plaintiffs are

adequale class representatives and appoints Crace Oliveri, Tracy Policicchio, and E.B., by his

guardian Candace Bassi as Class Representatives for the Settlement Class.

6. The Court has considered (l) the work Class Counsel have done in identifying or

investigating potential claims in the action. (2) Class Counsel's experience in handling class

actions, other complex litigation, and the types ofclaims asserted in the action, (3) Class Counsel's

knowledge of applicable law, and (4) the resources Class Counsel will commit to representing the

Settlement Class. The Court finds that proposed Class Counsel and their law firms have expended

)
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a reasonable amount of time. effort, and expense investigaling the Data Incident. lt is clear from

their track records of success. as outlined in their resumes, that Class Counsel are highly skilled

and knowledgeable concerning class action practice. For purposes ofthe Settlement only, pursuant

to $ 901(aX4), the Court appoints the following as Class Counsel to act on behalfolthe Settlement

Class and the Class Representatives with respect to the Settlement: David K. Lietz of Milberg

Coleman Bryson Phillips Crossman. PLLC, Scott Edward Cole of Cole & Van Note and Jarrett L.

EIlzey of Ellzey. Kherkher. Sanford & Montgomery LLP.

Preliminar-v Approval of the Settlcment: I'hc Court he re b;'' pre lim inarily

approves the Settlement, as embodied in the Agreement, as being fair, reasonable, adequate, and

in the best interest ofthe named Plaintiffand the Settlement Class, subject to further consideration

at the Final Approval Hearing to be conducted as described below. Klein v. Robert's Am. Gourmet

Food, Inc.,28 A.D. 3d 63, 73 (2d Dep't 2006); Rosenfeld v. Bear Stearns & Co., Inc., 237 A.D.

2d 199,199-200 (lstDep't 1996);JoelA.v.Giulioni,2l8F.3d 132, 138(2dCir.2000). Toreach

that conclusion at his Preliminary Approval stage. the Court considered the lollowing five factors:

( l) the likelihood ofsuccess; (2) the extent ofsupport from the parties; (3) thejudgment ofcounsel;

(4) the nature ofthe issues of law and facl; and (5) the presence ofbargaining in good faith, which

Plaintiffs sufficiently address in the Motion, and which make the proposed Settlement well within

the range of possible approval. See Klurfeld v. Equity Enrers., lnc.,79 A.D. 2d 124. 133 (2d Dep't

l98l) (adopting the flactors set fonh in Srate of W. l/a, v, Chas. Plizer & Co., lnc.,3l4 F. Supp.

710.740 (S.D.N.Y. l9?0), cert. denied, Colter Drugs, lnc. v. Chas. P.fizer & Co., Inc.,404 U.S.

871, 92 S. Ct. 8l (1971)); In re Colr Inds. Shareholder Litig., 155 A.D.2d lS4, 160 (lst Dep,t

1990) (same); Hibbsv. Marvel Enters., Inc., l9A.D.3d 232,233 ( I st Dep't 2005) (same).

8. Settlcmcnt Administrator: ('lass Counsel are authorized to retain Sim

7.

-+

ph.rlis as thc
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Settlement Administrator to supervise and administer the Notice Program and Claim process. as

well as to administer the Settlement should the Court grant Final Approval.

9. Anrrroval of Noticc Prosram and Notices: Thc Court approves, as to fbrm and

content, the Notice Program, including the Email Notice. Postcard Notice, and Long Form Notice.

substantially in the forms attached as Exhibits to the Agreement. The Court finds that the Notice

Program: (a) is the best notice practicable under the circumstances; (b) constitutes notice that is

reasonably calculated, under the circumstances, to apprise Settlement Class rnembers of the

pendency of the Action, the terms of the Settlement, the effect of the proposed Settlement

(including the Releases contained therein), and their right to opt-out ofor to object to the proposed

Settlement and appear at the Final Approval Hearing; and (c) will give the Settlement Class the

required reasonable notice ofl the commencement of this Action, thereby satisfying the

requirements C.P.L,R. $ 904, due process, the rules of this Coun, and all other applicable law and

rules. The date and time of the Final Approval Hearing shall be posted on the Settlement Website

and included in the Email Notice, Postcard Notice, and Long Form Notice, respectively, before

they are emailed, mailed, or published. Consistent with the terms of the Settlement, and as

permitted by C.P.L.R. $ 908(dXI), the Court approves use ofa portion ofthe Settlement Fund paid

by HA to be used to pay for the Notice Program.

10. Claim Form and Claims Process: The CoLlrt approves the Claim Form as set forth

in the Settlement, and the Claims process to be implemented by the Settlement Administrator. The

Claim Form is straightforward and easy to complete, allowing each Settlement Class Member to

elect the ahernative Settlement Class Member Benefits. Should the Court grant Final Approval of

the Settlement, Settlement Class Members who do not opt-out of the Settlement shall be bound by

its terms even if they do not submit Clairns.

5
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I l. I)issemination of Noticc and Claim l'orms: 'l'he Court dirccts the Settlcnlenr

Administrator to disseminate the Notices and Claim Form as approved herein. Class Counsel and

Defendant's counsel are hereby authorized to use all reasonable procedures in connection with

approval and administration of the Settlement that are not materially inconsistent with this order

or the Settlement, including making, without the Court's further approval. minor form or content

changes to the Notices and Claim Form they jointly agree are reasonable or necessary.

12. Opt-Outs from the Settlement Class: The Notice shall provide that any member

of the Settlement Class who wishes to opt out from the Settlement Class must request exclusion in

writing within the time and manner set forth in the Notice. The Notices shall provide that opt-out

requests must be sent 1o the Settlement Administrator and be postmarked no later than 60 days

after the Notice Deadline (the last day of the Opt-Out Period). The opr-out request must be

personally signed by the Settlement Class Member and contain the name, address, telephone

number, and email address (if any), and include a statement indicating a request to be excluded

from the Settlement. If submitted by mail. an opt-out request shall be deemed to have been

submitted when posted if received with a postmark date indicated on the envelope if mailed first-

class postage prepaid and addressed in accordance with the instructions. If submitted by private

courier (e.g., Federal Express), an opt-out request shall be deemed to have been submitted on the

shipping date reflected on the shipping label.

13. Any Settlement Class member who tirnely and validly opts-out from the Settlement

Class shall. provided the Court granrs Final Approval: (a) be excluded from the Settlement Class

by Order of the Court; (b) not be a Settlement Class Member; (c) not be bound by the terms of the

Settlement; and (d) have no right to the Settlement Class Member Benefits. Any Settlement Class

member who does not timely and validly request to opt-out shall be bound by the terms of this

6
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Settlement.

14. Obiections to the Settlement: The Notice shall also provide that any Settlement

Class Member who does not opt-out from the Settlement Class may object to the Settlement and/or

the Application for Attorneys' Fees, Costs, and Service Awards. Objections must be mailed to the

Clerk of the Court, Class Counsel, Defendant's Counsel, and the Settlement Administrator. For an

objection to be considered by the Court, the objection must be submitted no later than the last day

ofthe Objection Period, as specified in the Notice. lf submitted by mail, an objection shall be

deemed to have been submitted when posted if received with a postmark date indicated on the

envelope if mailed first-class postage prepaid and addressed in accordance with the instructions.

If submitted by private courier (e.g.. Federal Express), an objection shall be deemed to have been

submitted on the shipping date reflected on the shipping label.

15. For an objection to be considered by the Court, the objection must set fo(h:

a. the name of this Litigation (Grace Oliveri, et al., v. Mount Kisco Surgery

Center LLC d/b/a The Ambulotory Surgery Center of Westchester, Case

No.66660/2024)

b. the objector's full name, mailing address, telephone number, and email

address (if any);

c. the specific reasons for the objection. accompanied by any legal support

for the objection known to the objector or objector's counsel;

d. the number of times the objector has objected to a class action settlement

within the 5 years preceding the date that the objector files the objection,

the caption of each case in which the objector has made such objection,

and a copy ofany orders related to or ruling upon the objector's prior

1
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objections that were issued by the trial and appellate courts in each listed

case;

e. the identity ofall counsel who represent the objector, including any former

or current counsel who may be entitled to compensation for any reason

related to the objection to the Settlement and/or Motion for Attorneys'

Fees. Costs, and Service Award;

f. the number of times in which the objector's counsel and/orcounsel's law

firm have objected to a class action settlement within the 5 years

preceding the date ofthe filed objection, the caption oleach case in which

counsel or the firm has made such objection and a copy ofany orders

related to or ruling upon counsel's or the counsel's law firm's prior

objections that were issued by the trial and appellate courts in each listed

case in which the objector's counsel and/or counsel's law firm have

objected to a class action settlement within the preceding 5 years;

g. any and all agreements that relate to the objection or the process of

objecting-whether written or oral-between objector or objector's

counsel and any other person or entity;

h. the identity ofall counsel (ifany) representing the objector and whether

they will appear and address the Court at the Final Approval Hearingl

i. a list ofall persons who will be called to testify at the FinalApproval

Hearing in support ofthe objection (ifany);

j. a statement confirming whether the objector intends to personally appear

and/or testify at the Final Approval Hearing; and

8
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k. lhe objector's signature (an attomey's signature is not sufficient).

I6. Class Counsel and/or Defendant's counsel may conduct limited discovery on any

objector consistent with the Civil Practice Law and Rules, and respond in writing to the objections

prior to the Final Approval Hearing.

17, Any Settlement Class Member who does not make an objection in the manner

provided herein shall be deemed to have waived the right to object to any aspect ofthe Settlement

and/or to the Application for Attorneys' Fees, Costs, and Service Awards and, if Final Judgment

is entered, shall forever be barred and foreclosed from raising such objections in this or any other

proceeding and from challenging or opposing, or seeking to reverse, vacate, or modify. the Final

Judgment or any aspect thereof.

18. Motion for Final Annrova I and ADNlication for Attornevs' Fees. Costs. and

Servicc Awards: CIass Counsel intends to scek an award ofu p to one-third ofthe Settlement l.und

(S I 75,833.33) in attorneys' fees, plus costs and out-of-pocket case expenses, and a Service Award

lor the Class Representatives of S2.500.00 each. These amounts appear reasonable, but the Court

will defer ruling on those awards until the Final Approval Hearing when considering Class

Counsel's Application for Attorneys' Fees, Costs, and Service Awards.

19. Class Counsel shall file their Motion lor Final Approval and Application lor

Attorneys' Fees. Costs, and Service Awards no later than 14 days before the Opt-Out and

Objection Deadlines. At the Final Approval Hearing, the Court will hear argument on Class

Counsel's request for attorneys' fees and costs and Service Award for the Class Representative. ln

the Court's discretion, the Court also will hear argument at the Final Approval Hearing from any

Settlement Class Members (or their counsel) who object to the Settlement or to the Application

for Attorneys' Fees, Costs. and Service Awards, provided the objector(s) submitted timely

9
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objections that meet all of the requirements listed in the Settlement and in this order

20. Termination: lf the Settlement is ternrinated , not approved. canceled, lails to

become effective for any reason, or the Effective Date does not occur, this order shall become null

and void and shall be without prejudice to the rights of Plaintifl the Settlement Class members,

and Defendant, all ofwhom shall be restored to their respective positions in the Action as provided

in the Agreement.

21. Stav: All pretrial proceedings in this Action are stayed and suspended until further

order ofthis Court, except such actions as may be necessary to implement the Settlement and this

Preliminary Approval Order.

22, Upon the entry of this order, with the exception of Class Counsel's, Defendant's

Counsel's, and the Class Representative's implementation of the Settlement and the approval

process in this Action, all members of the Settlement Class shall be provisionally enjoined and

barred from asserting any claims or continuing any litigation against Defendant and the Released

Parties arising out of, relating to, or in connection with the Released Claims prior fo the Court's

decision as to whether to grant Final Approval ofthe Settlement.

23. Jurisdiction: For the benefit ofthe Settlement Class and to protect this Court's

jurisdiction, this Court retains continuing jurisdiction over the Settlement proceedings to ensure

the effectuation thereof in accordance with the Settlement preliminarily approved herein and the

related orders of this Court.

24. Final Annroval Hearins: The Court will hold a Final Approval Hearing on

S4A6a5.lro26at 4 @ The Final Approval Hcaring willbe conducted forthe following

purposes: (a) to determine whether the proposed Settlement. on the terms and conditions provided

for in the Settlement, is fair, reasonable, and adequate, and should be approved by the Court; (b)

l0
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SO ORDERED th is a1 th

Hon. David J. Squirrell. J.

Evcnt l)atc

Notice Deadline

l)eadline to l'ilc Motion l'or
Attornel s' ['ees , Costs, and
Scrvicc A$'ard

l4 days prior to the Opt-Out and Objection l)eadlines

0pt.out Dcadline 60 days atier the Notice Deadline

Ob.jection Dcadline 60 days after the Notice Deadline

l)eadline to Submit Claim Forms 60 da1,s afier the Notice Deadline

l'inal Approval Hearing September 9,2026 at2 pm

Not Less than 120 days after Preliminary Approva!
/r{ /

to determine whether an order of Final Judgment should be entered dismissing the Action on the

merits and with prejudice; (c) to determine whether the proposed plan ofallocation and distribution

of the Settlement Fund is fair and reasonable and should be approved; (d) to determine whether

any requested award ofattorneys' fees and costs to Class Counsel and Service Awards to the Class

Representative should be approved; and (e) to consider any other matters that may properly be

brought before the Court in connection with the Seftlement. The Courl may elect to hold the Final

Approval Hearing virtually by Zoom or some other application, and if it does, the instructions on

how to attend shall be posted by the Settlement Administrator on the Settlement Website.

25. Schedule: The Court hereby sets the following schedule ofevents:

30 days alter Prcliminary Approval 
]

l

day ofMarch,2026. 
A
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