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and all others similarly situated, Case No.: 17 CVY 87 18 /’/{ A T

Plaintiffs,
A

PERCHERON PROFESSIONAL JURY TRIAL DEMANDED
SERVICES, LLC,

Defendant.

COMPLAINT

Plaintiffs Robert Nash and Jeffrey Pepper, by and through their undersigned attorneys,
state as follows:

NATURE OF THE ACTION

1. This class action case arises out of the systemic unlawful treatment of Plaintiffs
and other similarly situated former Right of Way Apgents (“ROW Agents”) who worked for
Mason Dixon Energy LLC (“Mason Dixon™) on gathering line and pipeline projects within or
based out of New York.

2. Plaintiffs allege that they and other ROW Agents throughout New York and
surrounding states that: (i) were misclassified as exempt from the overtime protections of the
New York Labor Law (“NYLL™); (ii) are entitled to unpaid wages from Defendant for work
performed for which they did not receive any compensation as well as overtime work for which
they did not receive any overtime premium pay as required by law; and (iii) are entitled to

liquidated damages pursuant to the NYLL.
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THE PARTIES

3. Plaintiff Robert Nash is an adult individual residing at 1856 County Road 2250
North, Cisne, Illinois 62823. Nash worked for Mason Dixon from March 2010 to February 29,
2012 and November 25, 2012 to January 1, 2014. From September 2011 through the remaining
portions of his employment with Mason Dixon, Nash reported to Mason Dixon’s field office in
Elmira, New York.

4. Plaintiff Jeffrey Pepper is an adult individual residing at 30 Maple Drive, Canton,
Pennsylvania 17724, Pepper worked for Mason Dixon starting in 2008 and continuing until
January 1, 2014. From September 2011 through the end of his employment with Mason Dixon,
Pepper reported to Mason Dixon’s field office in Elmira, New York.

5. Defendant Percheron Professional Services, LLC is a Delaware limited liability
company with its principal place of business located in Katy, Texas. Defendant maintains its
corporate headquarters at 1904 West Grand Parkway N., Suite 200, Katy, Texas 77449.

6. In 2015, Percheron Professional Services, LLC was formed as a result of the
merger of three related entities, including Mason Dixon, and is therefore a successor in interest
to those entities.

7. Upon information and belief, Percheron Professional Services, LLC continued all
of the business and operations of Mason Dixon following the merger.

8. Upon information and belief, Defendant has assumed responsibility for all
preexisting liabilities of Mason Dixon, including Plaintiffs’ claims in this action, pursuant to

agreements associated with its formation.
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JURISDICTION AND VENUE

9. This Court has diversity jurisdiction over the subject matter of Plaintiffs’ state law
claims under 28 U.S.C. § 1332 in that the parties in the Complaint are of diverse citizenship, and
the amount in controversy between the Plaintiffs and Defendant exceeds $75,000 exclusive of
interest and attorneys’ fees.

10.  This Court has personal jurisdiction over the Defendant, because Defendant is a
company having sufficient minimum contacts with the Western District of New York so as to
render the exercise of jurisdiction over the Defendant by this Court consistent with traditional
notions of fair play and substantial justice.

11.  Venue is proper in this district pursuant to 28 U.S.C. § 1391 because a substantial
part of the events or omissions giving rise to Plaintiffs’ claims occurred in this district.

FACTUAL BASIS FOR PLAINTIFFS® CLAIMS

12.  During the time period from 2011 through 2013, Mason Dixon provided contract
land services to oil and gas exploration and production companies in the United States. As part
of these services, Mason Dixon hired ROW Agents to interact with landowners on behalf of
Mason Dixon’s clients. Both Nash and Pepper worked for Mason Dixon as ROW Agents.

13.  In June 2012, Mason Dixon merged its operations with two other land services
providers, OGM Land, LLC and Percheron Acquisitions, LLC, under the common ownership of
a new company known as Percheron Holdings, LLC. Each of the three combined companies
retained their separate legal status and became wholly owned subsidiaries of Percheron
Holdings, LLC. Upon information and belief, following the merger in June 2012, Mason Dixon
continued its existence and operations but began doing business under the name Percheron

Energy, LLC.
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14. On gathering line and pipeline projects, ROW Agents act as the liaison between
the landowners and the pipeline companies. ROW Agents perform a variety of tasks in pursuit
of the ultimate goal of running a pipeline across a stretch of land, including: researching title to
determine ownership of a property; obtaining permission to survey a property; monitoring survey
crews while they conduct surveys (e.g., civil, environmental, cultural) on a property; negotiating
the acquisition of an easement across a property; and monitoring construction of the pipeline on
a property. Nash and Pepper performed all of these duties while working for Mason Dixon.
Upon information and belief, all ROW Agents working for Mason Dixon in or based out of New
York between October 2011 and January 1, 2014 performed some or all of these duties.

15. ROW Agents working on gathering line and pipeline projects typically work six
days per week (sometimes referred to as a “six-day ticket”). Nash and Pepper both worked six-
day tickets. Upon information and belief, all ROW Agents working for Mason Dixon in or based
out of New York between October 2011 and January 1, 2014 worked six-day tickets.

16.  Nash and Pepper were paid a single rate for each day worked, which is often
referred to as a day rate. Upon information and belief, all ROW Agents hired by Mason Dixon
were also paid a day rate. Upon information and belief, the day rate paid to Nash and Pepper, as
well as all other ROW Agents working for Mason Dixon, was only intended to compensate them
for eight hours of work.

17.  Nash was paid a day rate of $300 between October 2011 and February 29, 2012,
and a day rate of $325 for the remaining periods he worked for Mason Dixon. Nash was
required to work six days per week while working for Mason Dixon.

18.  Pepper was paid a day rate of $290 between October 2011 and August 31, 2012, a

day rate of $315 from September 4, 2012 until April 15, 2013, and a day rate of $350 from April
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16, 2013 until January 1, 2014. Pepper was required to work six days per week while working
for Mason Dixon.

19.  Plaintiffs both worked on multiple gathering line projects for a single client of
Mason Dixon, who at one time was named Appalachia Midstream Services, LLC, In 2011,
Appalachia Midstream Services, LLC (“Appalachia Midstream™) was acquired by Access
Midstream Partners, L.P. (“Access Midstream™). As of September 2011, the Mason Dixon field
office was located in Elmira, New York, and the Appalachia Midstream / Access Midstream
field office was located in Horseheads, New York. Plaintiffs regularly reported to the Mason
Dixon field office in Elmira, New York.

20.  Upon information and belief, all ROW Agents previously working for Mason
Dixon in 2013 stopped working for Mason Dixon on January 1, 2014 and instead became
employed by a sister company, Percheron Field Services, LLC.

21.  Upon information and belief, Mason Dixon did not pay its ROW Agents overtime
rates for any time worked over 40 hours each workweek.

22, Nash worked on average between 65 and 75 hours per week while working for
Mason Dixon.

23.  Pepper worked on average 48 hours per week while working for Mason Dixon
from 2011 through May 2013 and September 2013 through January 1, 2014. From June 2013
through August 2013, Pepper worked on average between 60 and 72 hours per week. During
this time period, Pepper would also occasionally work additional hours in the evenings each
week in order to meet with landowners, construction contractors and/or local or county officials.

24.  Mason Dixon never paid Plaintiffs any overtime compensation.
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25.  Plaintiffs were also occasionally required to work on Sundays and were not
compensated for this time.

26.  Mason Dixon misclassified Plaintiffs as independent contractors and therefore
considered them exempt from the overtime requirements of the NYLL. Upon information and
belief, this was true for all ROW Agents working for Mason Dixon in or based out of New York
between October 2011 and January 1, 2014,

27.  Mason Dixon did not pay Nash and Pepper a minimum-guaranteed salary. Upon
information and belief, this was true for all ROW Agents working for Mason Dixon in or based
out of New York between October 2011 and January 1, 2014.

28.  Although Nash and Pepper had a number of job duties, as outlined above, those
responsibilities required no technical or specialized skills and no capital investment. Upon
information and belief, this was true for all ROW Agents working for Mason Dixon in or based
out of New York between October 2011 and January 1, 2014,

29.  Nash and Pepper did not have any managerial responsibilities, and they did not
have the authority to hire or fire other employees or to make recommendations concerning the
hiring or firing of other employees. Upon information and belief, this was true for all ROW
Agents working for Mason Dixon in or based out of New York between October 2011 and
January 1, 2014.

30.  In reality, Nash and Pepper, did not exercise any independent judgment in
carrying out their duties for Mason Dixon, which were instead dictated and monitored by their
field supervisors based on directives from Mason Dixon project managers and Mason Dixon’s
client. Upon information and belief, this was true for all ROW Agents working for Mason Dixon

in or based out of New York between October 2011 and January 1, 2014.
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31.  The job duties of Nash and Pepper did not relate directly to Mason Dixon’s
management policies or general business operations. Upon information and belief, this was true
for all ROW Agents working for Mason Dixon in or based out of New York between October
2011 and January 1, 2014.

32. Nash and Pepper did not have the authority to formulate policy or operating
procedures. Upon information and belief, this was true for all ROW Agents working for Mason
Dixon in or based out of New York between October 2011 and January 1, 2014.

33.  Nash and Pepper did not have the authority to negotiate on behalf of or bind
Mason Dixon or Mason Dixon’s client on significant matters, except within the narrow confines
of authority previously approved by Mason Dixon’s client. Upon information and belief, this
was true for all ROW Agents working for Mason Dixon in or based out of New York between
October 2011 and January 1, 2014,

34, Upon information and belief, Mason Dixon willfully and deliberately
misclassified the ROW Agents as independent contractors exempt from the overtime provisions
of the NYLL.

35.  Although Mason Dixon classified the ROW Agents as independent contractors,
the nature of the business relationship between Mason Dixon and the ROW Agents demonstrate
that Mason Dixon had an employment relationship with the ROW Agents under the NYLL:

a. The work performed by the ROW Agents was integral to Mason Dixon’s
business;
b. The ROW Agents enjoyed little opportunity to increase profit or avoid

loss exercise any managerial skills as part of their work for Mason Dixon;
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c. The ROW Agents did not make any investment necessary to perform their
duties for Mason Dixon;
d. The ROW Agents reported to Mason Dixon supervisors who monitored
their progress and the quality of their work;
€. Mason Dixon set pay amounts and work assignments of the ROW Agents.
36.  During the relevant time period, Mason Dixon was well aware that the ROW
Agents worked at least 48 hours per week.
37.  Mason Dixon failed to maintain accurate and sufficient time records for the ROW
Agents, including the Plaintiffs.
CLASS ACTION ALLEGATIONS
38.  Plaintiffs seek to proceed as a class action pursuant to Federal Rule of Civil
Procedure 23 on behalf of the following class of persons:
All persons working for Mason Dixon Energy, LLC as Right of
Way Agents on gathering line and pipeline projects within or based

out of New York at any time between six years prior to the filing
of this complaint and January 1, 2014,

39.  The putative class is so numerous that joinder of all members is impracticable.
Although the precise number of such persons is unknown, and the facts on which the calculation
of that number would be based are presently within the sole custody and/or control of the
Defendant, upon information and belief, Mason Dixon employed over 50 ROW Agents on
gathering line and pipeline projects within or based out of New York between October 2011 and
January 1, 2014.

40.  Upon information and belief, a number of ROW Agents have left employment

with Mason Dixon between October 2011 and January 1, 2014. Most of these ROW Agents
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would not be likely to file individual suits because they lack adeguate financial resources, access
to attorneys or knowledge of their claims.

41.  Plaintiffs will fairly and adequately protect the interests of the putative class and
have retained counsel that is experienced and competent in the fields of employment law and
class action litigation. Plaintiffs have no interest that is contrary to or in conflict with those of the
putative class.

42, A class action is superior to other available methods for the fair and efficient
adjudication of this controversy, since joinder of all members is impracticable. Furthermore, the
rapid tumover rate of ROW Agents on the Appalachia Midstream project suggests that the
damages suffered by some of the individual class members may be relatively small, and the
expense and burden of individual litigation would make it virtually impossible for these class
members to individually seek redress for the wrongs done to them.

43.  Common questions of law and fact predominate in this action because Mason
Dixon acted on grounds generally applicable to all members. Among the questions of law and
fact common to the Plaintiffs and class members are:

a. Whether Mason Dixon employed the Plaintiffs and class members within
the meaning of the NYLL;

b. Whether Mason Dixon willfully misclassified Plaintiffs and class
members as exempt from the overtime provisions of the NYLL;

C. Whether Mason Dixon failed to pay Plaintiffs and class members for all
hours worked and whether they received no overtime compensation for hours worked in excess

of forty hours per workweek in violation of the NYLL;
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d. What proof of hours is sufficient where the employer fails in its duty to
maintain accurate time records within the meaning of the NYLL,;
€. Whether Mason Dixon is liable for all damages and prejudgment interest
claimed hereunder; and
f. Whether Mason Dixon is liable for costs and attorneys’ fees.
44.  Plaintiffs know of no difficulty that might be encountered in the management of
this litigation that would preclude its maintenance as a class action.

FIRST CLAIM
(New York Labor Law — Unpaid Wages and Overtime)

45.  Plaintiffs, on behalf of themselves and all class action members, re-allege and
incorporate by reference the allegations contained in the paragraphs above as if fully set forth
herein.

46.  Since at least six years prior to the filing of this Complaint until January 1, 2014,
Plaintiffs and class members were employees of Mason Dixon for purposes of the overtime
requirements of the NYLL.

47.  Mason Dixon was required to pay Plaintiffs and class members for all work
performed by them, including work performed on Sundays. Mason Dixon never paid Plaintiffs
or the class members for Sunday work.

48.  Since at least six years prior to the filing of this Complaint until January 1, 2014,
Plaintiffs and class members regularly and routinely worked in excess of 40 hours per
workweek.

49, Under the NYLL and supporting New York State Department of Labor
Regulations, Mason Dixon was required to pay Plaintiffs one and one-half times the regular rate

of pay for all hours they worked in excess of 40 each workweek.
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50.  During all relevant times, Mason Dixon knowingly and willfully failed to pay
uncompensated work time and overtime earned and due to Plaintiffs and class members.

51. Due to Mason Dixon’s willful violations of the NYLL, Plaintiffs and class
members are entitled to recover their unpaid wages and overtime wages, liquidated damages,
reasonable attorney’s fees and costs of the action, and pre-judgment and post-judgment interest.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, on behalf of themselves and all other similarly situated
employees, respectfully request that this Court grant the following relief:

1. Certification of this action as a class action pursuant to Federal Rule of Civil
Procedure 23, and appointing Plaintiffs as Class Representatives and their attomeys as Class
Counsel;

2. Award of unpaid wages, as well as all overtime compensation, due under the
NYLL to Plaintiffs and the class members;

3. Award of liquidated damages to Plaintiffs and class members as a result of Mason
Dixon’s willful failure to pay for all wages due as well as overtime compensation pursuant to the
NYLL;

4, Award of pre-judgment and post-judgment interest;

5. Award of costs and expenses of this action together with reasonable attorneys’
and expert fees; and,

6. Such other relief as this Court deems just and proper.

JURY TRIAL DEMAND

Plaintiffs demand a trial by jury in this action.

11
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Dated: October 16, 2017
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Respectfully submitted,

Bruce C. Fox, Esq—Pa” ID No. 42576)
bruce.fox@obermayer.com
OBERMAYER REBMANN

MAXWELL & HIPPEL LLP

500 Grant Street, Ste. 5240

Pittsburgh, PA 15219
Tel.: (412) 566-1500

Joseph H. Chivers, Esq. (Pa. ID No. 39184)
jchivers@employmentrightsgroup.com
THE EMPLOYMENT RIGHTS GROUP

100 First Avenue, Suite 650

Pittsburgh, PA 15222

Tel.: (412) 227-0763

Counsel for Plaintiffs and the Putative Class
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AO 440 (Rev. 06/12) Summons 1in a Civil Action

UNITED STATES DISTRICT COURT

for the
Western District of New York Izl

ROBERT NASH and JEFFREY PEPPER,
on behalf of themselves and all others similarly
situated

Plaim-t;‘j'(s)

v. Civil Action No.

PERCHERON PROFESSIONAL SERVICES, LLC

L N el

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defondant’s name and address) PERCHERON PROFESSIONAL SERVICES, LLC
- ’ "/ 1904 West Grand Parkway N., Suite 200
Katy, Texas 77449

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

Bruce C. Fox Joseph H. Chivers

Obermayer Rebmann Maxwell & Hippel LLP  The Employment Rights Group
500 Grant Street, Suite 5240 100 First Avenue, Suite 650
Pittsburgh, PA 15219 Pittsburgh, PA 15222

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2}

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (rame of individual and title, if any)

was received by me on (dare)

O I personally served the summons on the individual at (place)

on (datc} ,or

3 [ left the summons at the individual's residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (mame of organization)

on {(date) ,or
O 1 retumed the sumimons unexecuted because ;or
O Other (specify):
My fees are § for travel and $ for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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