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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

MSPA CLAIMS 1, LLC, a Florida Limited Liability 
Company, MSP RECOVERY CLAIMS, SERIES 
LLC, a Delaware entity, and SERIES 16-05-456, a 
series of MSP RECOVERY CLAIMS, SERIES LLC, 
 

Plaintiffs,  
 
v. 
 
STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a Florida profit 
corporation, 
 

Defendant. 
___________________________________________/ 
 

 
 
 
 
 
 
 
  Case No. _______________________ 

NOTICE OF REMOVAL 

 

 PLEASE TAKE NOTICE that Defendant State Farm Mutual Automobile Insurance 

Company (“State Farm”) hereby removes to this Court the state court action described below 

pursuant to 28 U.S.C. §§ 1331, 1332, 1441, and 1446.  This Court has jurisdiction over said 

action on the basis of (i) the Class Action Fairness Act (“CAFA”) and (ii) federal question 

jurisdiction.  In support of this Notice of Removal, State Farm states the following: 

BACKGROUND 

1. This is a putative class action pending in the Circuit Court of the Eleventh Judicial 

Circuit in and for Miami-Dade County, Florida, styled MSPA Claims 1, LLC v. State Farm 

Mutual Automobile Insurance Co. (Case No. 2015-17104-CA-01).  Over a series of amendments, 

Plaintiffs have transformed this case from a $15,000 County Court action into a substantial class 

action that raises significant federal questions and satisfies the jurisdictional requirements of 

CAFA. 
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2. This action was originally commenced by MSP Recovery, LLC1 in County Court 

in Miami-Dade County, Florida on December 22, 2014.  See Complaint, MSP Recovery, LLC v. 

State Farm Mut. Auto. Ins. Co., Case No. 2014-16131-CC-25.2  The County Court complaint 

asserted an individual claim against State Farm under the Medicare Secondary Payer Act (“MSP 

Act”) for damages, alleging that, as a primary plan under the MSP Act, State Farm had failed to 

reimburse MSP Recovery, LLC’s assignee, Florida Healthcare Plus (“FHCP”), for medical bills 

incurred by a State Farm insured (referenced as M.M.) that FHCP had paid conditionally.  See 

generally id.  The County Court complaint averred that it was “an action for damages less than 

Fifteen Thousand Dollars ($15,000.00), exclusive of interests, costs, and attorney’s fees.”  Id. 

¶ 1.  Due to the inconsequential amount in controversy, State Farm answered the County Court 

complaint, and the case proceeded in County Court.   

3. On February 20, 2015, MSP Recovery, LLC filed an Amended Complaint in 

County Court.3  The Amended Complaint continued to aver that this was “an action for damages 

less than Fifteen Thousand Dollars ($15,000.00), exclusive of interests, costs, and attorney’s 

fees”  Id. ¶ 1.  The Amended Complaint kept its claims largely the same, but added new facts 

regarding the assignment of “recovery and/or reimbursement rights” on which plaintiff MSP 

Recovery, LLC relied for standing, alleging that FHCP assigned such rights to La Ley Recovery, 

which in turn assigned them to MSP Recovery, LLC.  Id. ¶¶ 5-6.   

                                                
1 The entity “MSP Recovery, LLC” was subsequently substituted with MSPA Claims 1, 

LLC and is no longer a Plaintiff in this action.   
2 A copy of the County Court complaint can be found in Composite Exhibit A at pages 1-

29.   
3 A copy of the Amended Complaint filed in County Court can be found in Composite 

Exhibit A at pages 37-58.   
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4. Neither the original Complaint nor the Amended Complaint contained any class-

action allegations.   

5. On May 29, 2015, MSP Recovery, LLC moved to transfer the case to Circuit 

Court on the basis that its request for damages exceeded the County Court’s jurisdictional limit.  

The motion was granted on July 10, 2015, and the case was opened in Circuit Court in Miami-

Dade County as Case No. 2015-17104-CA-01.4 

6. On February 16, 2016, MSPA Claims 1, LLC was substituted for MSP Recovery, 

LLC as Plaintiff.   

7. More than a year after the case had been filed in County Court, Plaintiff MSPA 

Claims 1, LLC amended its complaint on March 16, 2016 to assert class-action claims.5   

8. In its Amended Class Action Complaint for Damages, Plaintiff MSPA Claims 1, 

LLC considerably altered the nature of its action against State Farm.  Dropping its MSP Act 

claim, MSPA Claims 1, LLC asserted four state-law claims for breach of contract and 

subrogation against State Farm.  See generally id. ¶¶ 75-104.  The plaintiff sought to represent a 

class of 25-50 entities, or their assignees, that “contracted directly with” the Centers for 

Medicare & Medicaid Services (“CMS”) to provide Medicare benefits through a Medicare 

Advantage plan and that have “made payment(s) of benefits . . . as a secondary payer . . . for 

which the [State Farm], as primary payer . . . , was/is financially responsible . . . .”  Id. ¶¶ 55, 66.  

The Amended Class Action Complaint for Damages expressly sought to recover only the 

$10,000 maximum benefit under Florida’s no-fault insurance laws for the representative claimant 

                                                
4 A copy of the court’s order granting MSP Recovery, LLC’s motion to transfer can be 

found in Composite Exhibit A at pages 59-60.   

5 A copy of the March 16, 2016 Amended Class Action Complaint for Damages can be 
found in Composite Exhibit A at pages 65-89.  The conversion of the case into a class action 
required State Farm to retain counsel familiar with complex litigation.   
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and for each Medicare beneficiary for whom MSPA Claims 1, LLC’s assignor, FHCP, made 

payment as a secondary payer, and alleged that the total damages sought did not exceed 

$75,000.00.  Id. ¶¶ 1, 24 n.3.  State Farm could not remove the Amended Class Action 

Complaint because the CAFA requirement that there be 100 or more putative class members was 

not satisfied and there was no federal question alleged.  See id. ¶ 66 & Exh. F thereto.   

9. On September 12, 2016, MSPA Claims 1, LLC filed its Third Amended Class 

Action Complaint for Damages in Circuit Court, which made various revisions to the pleading’s 

allegations regarding standing and the relationship between the Plaintiff and its assignors.  

Compare Amended Class Action Complaint ¶¶ 38-54 with Third Amended Class Action 

Complaint ¶¶ 38-68.6  Like the previous class-action complaint, this pleading asserted only state-

law causes of action for breach of contract and subrogation (see id. ¶¶ 89-111), and expressly 

alleged that “[n]o individual recovery exceeds” $10,000.00 and that the assignor’s “aggregate 

claims against [State Farm] do not exceed” $75,000.00.  Id. ¶ 1.  Plaintiff MSPA Claims 1, LLC 

continued to seek to represent a class of 25-50 entities, or their assignees, that “contracted 

directly with CMS . . . to provide Medicare benefits through a Medicare Advantage plan” and 

that have “made payment(s) of benefits . . . as a secondary payer . . . for which the [State Farm], 

as primary payer . . . , was/is financially responsible . . . .”  Id. ¶¶ 69, 80.  As with the previous 

class-action complaint, State Farm could not remove the Third Amended Class Action 

Complaint because the CAFA requirement that there be 100 or more putative class members was 

not satisfied and there was no federal question alleged.  See id. ¶¶ 80 & Exh. B thereto. 

                                                
6 A copy of the September 12, 2016 Third Amended Class Action Complaint can be 

found in Composite Exhibit A at pages 94-204.   
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10. The nature and scope of this action drastically and substantially changed, 

however, on July 5, 2018 when Plaintiff filed its Fourth Amended Class Action Complaint for 

Damages (“Fourth Amended Complaint” or “FAC”).7 

11. The Fourth Amended Complaint added two new Plaintiffs in addition to MPSA 

Claims 1, LLC:  MSP Recovery Claims, Series LLC and Series 16-05-456, a Series of MSP 

Recovery Claims, Series LLC.  Id. ¶¶ 28-31.  The Fourth Amended Complaint also expanded the 

representative claims from one to four, adding new allegations regarding three Medicare 

beneficiaries—P.K., E.C., and M.P.—who were also insured under State Farm no-fault insurance 

policies and for whom Plaintiffs’ assignees made conditional payments for their accident-related 

medical expenses that State Farm allegedly failed to reimburse.  See id. ¶¶ 12-26.  In addition, 

the Plaintiffs’ alleged standing to sue State Farm is premised on three representative “assignment 

agreements,” which Plaintiffs contend assigned to them “any and all rights to recover conditional 

payments made on behalf of Assignors’ health plan members and Enrollees, including those who 

were insured by” State Farm.  Id. ¶¶ 35-48.  Two of the representative assignors are new to the 

Fourth Amended Complaint:  Health First Health Plans, Inc. (“through its administrator 

Administrative Plans, Inc.”),  and Interamerican Medical Center Group, LLC (“IMC”).  Finally, 

the Fourth Amended Complaint omits the state-law claims for breach of contract and subrogation 

asserted in Plaintiffs’ prior pleadings, and replaces them with a federal claim against State Farm 

for damages under the MSP Act.  See id. ¶¶ 105-20.   

12. The Fourth Amended Complaint also revises and substantially broadens the 

proposed class definition to include not only entities, or their assignees, that “contracted directly 

with” CMS (such as Medicare Advantage Organizations or “MAOs”), but first-tier and 

                                                
7 A copy of the Fourth Amended Complaint is attached hereto as Exhibit B.   
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downstream entities as well.  See id. ¶¶ 72-78; infra ¶ 27 (defining first-tier and downstream 

entities).  As a result of the amendments, the proposed class exceeded, for the first time, 100 

putative members.  See id. ¶ 76.  The Fourth Amended Complaint contains no limitations on the 

alleged amount in controversy, does not limit any individual claim to the $10,000 maximum 

benefit under Florida’s no-fault insurance laws, and seeks a substantial amount of damages in 

connection with each representative claim and on behalf of the putative class. 

13. Section 1441(a) provides that “[e]xcept as otherwise expressly provided by Act of 

Congress, any civil action brought in a State court of which the district courts of the United 

States have original jurisdiction, may be removed by the defendant or the defendants, to the 

district court of the United States for the district and division embracing the place where such 

action is pending.”  28 U.S.C. § 1441(a).  Venue in this Court is proper under 28 U.S.C. 

§ 1441(a) and Local Rule 3.1 because (i) this action is being removed from the state court in 

which it was originally filed, the Circuit Court of the Eleventh Judicial Circuit in and for Miami-

Dade County, Florida, which sits within the Southern District of Florida, and (ii) the Fourth 

Amended Complaint alleges that the cause of action accrued in Miami-Dade County, Florida.  

See FAC ¶ 33. 

GROUNDS FOR REMOVAL 

I. THIS COURT HAS JURISDICTION PURSUANT TO THE CLASS ACTION 

FAIRNESS ACT (“CAFA”). 

14. This Court has original jurisdiction over this civil action pursuant to 28 U.S.C. 

§ 1332(d), the codification of CAFA. 

15. CAFA confers jurisdiction on federal district courts over class actions in which 

(1) any plaintiff class member is diverse in citizenship from any defendant; (2) there are at least 

100 proposed plaintiff class members; and (3) the aggregate amount in controversy exceeds 
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$5 million, exclusive of interest and costs.  See 28 U.S.C. § 1332(d).  CAFA authorizes removal 

of such actions pursuant to 28 U.S.C. § 1446. 

16. As a threshold matter, this action is a proposed “class action” as defined by 

CAFA because it is a case brought by a representative of a putative class and was filed in state 

court pursuant to a statute or rule authorizing such a class.  See 28 U.S.C. § 1332(d)(1)(B).8  

Specifically, Plaintiffs bring their claims under Florida Rule of Civil Procedure 1.220, which 

authorizes class actions, and represent that they bring this lawsuit against State Farm “on their 

own behalf and on behalf of all Class members or their assignees operating in Florida.”  FAC 

¶ 73.  The Plaintiffs “seek class certification of the claims alleged in this action and judgment for 

damages for themselves and the class members.”  Id.   

17. As demonstrated below, all of the remaining requirements for CAFA jurisdiction 

are satisfied here.  Moreover, to the extent there is any doubt whether the CAFA requirements 

are met, it is clear from both Supreme Court precedent and CAFA’s legislative history that such 

doubts should be resolved in favor of federal jurisdiction.  See, e.g., Dart Cherokee Basin 

Operating Co. v. Owens, 135 S. Ct. 547, 554 (2014) (stating that “no antiremoval presumption 

attends cases invoking CAFA, which Congress enacted to facilitate adjudication of certain class 

actions in federal court”); S. Rep. 109-14, at 43 (2005) (“Overall, [CAFA] is intended to expand 

substantially federal court jurisdiction over class actions.  Its provisions should be read broadly, 

with a strong preference that interstate class actions should be heard in a federal court if properly 

removed by any defendant.”); id. at 35 (explaining that the intent of CAFA “is to strongly favor 

the exercise of federal diversity jurisdiction over class actions with interstate ramifications”).  

                                                
8 “[T]he term ‘class action’ means any civil action filed under rule 23 of the Federal 

Rules of Civil Procedure or similar State statute or rule of judicial procedure authorizing an 
action to be brought by 1 or more representative persons as a class action.”  Id.   
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Indeed, the Eleventh Circuit has recognized that, in light of the Supreme Court’s holding in Dart, 

courts “may no longer rely on any presumption in favor of remand in deciding CAFA 

jurisdictional questions.”  Dudley v. Eli Lilly & Co., 778 F.3d 909, 912 (11th Cir. 2014). 

A. CAFA’s Diversity-of-Citizenship Requirement Is Satisfied.   

18. Under CAFA, the required diversity of citizenship is satisfied so long as there is 

“minimal diversity,” which exists if “any member of a class of plaintiffs is a citizen of a State 

different from any defendant.”  28 U.S.C. § 1332(d)(2)(A); see also Evans v. Walter Indus., Inc., 

449 F.3d 1159, 1163 (11th Cir. 2006) (stating that “[u]nder CAFA, federal courts now have 

original jurisdiction over class actions in which . . . there is minimal diversity (at least one 

plaintiff and one defendant are from different states)”).  Here, there is complete diversity.   

19. Plaintiff MSPA Claims 1, LLC is a limited liability company, organized under 

Florida law, with its principal place of business in Miami-Dade County, Florida.  FAC ¶ 28.  

Thus, under CAFA, Plaintiff MSPA Claims 1, LLC is a citizen of Florida.9 

20. Plaintiff MSP Recovery Claims, Series LLC “is a Delaware series limited liability 

company with its principal place of business” in Miami-Dade County, Florida.  FAC ¶¶ 29-31.  

Thus, under CAFA, Plaintiff MSP Recovery Claims, Series LLC is a citizen of both Delaware 

and Florida.   

21. Plaintiff Series 16-05-456, is a series of MSP Recovery Claims, Series LLC, and 

has its principal place of business in Miami-Dade County, Florida.  Id. ¶ 31.   

                                                
9 Under CAFA, “an unincorporated association shall be deemed to be a citizen of the 

State where it has its principal place of business and the State under whose laws it is organized.”  
28 U.S.C. § 1332(d)(10).  For purposes of CAFA, a limited liability company is considered to be 
an “unincorporated association.”  See Ferrell v. Express Check Advance of S.C. LLC, 591 F.3d 
698, 699-700 (4th Cir. 2010); see also O’Shaughnessy v. Cypress Media, L.L.C., 2014 WL 
1791065, at *4 (W.D. Mo. May 6, 2014) (same).   
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22. State Farm is a mutual insurance company organized and incorporated under the 

insurance laws of the State of Illinois.  State Farm’s principal place of business is the State of 

Illinois.  See Declaration of Kristy Stapleton, ¶ 3, attached hereto as Exhibit C.  Therefore, State 

Farm is a citizen of Illinois.  See 28 U.S.C. § 1332(c)(1).   

23. In light of the Plaintiffs’ Florida and Delaware citizenships and State Farm’s 

Illinois citizenship, CAFA’s minimal diversity requirement is satisfied.  See 28 U.S.C. 

§ 1332(d)(2). 

B. The Putative Class Consists Of More Than 100 Members.   

24. Although State Farm does not concede that Plaintiffs have defined a proper class 

or that a class can be defined or maintained, Plaintiffs’ class definition in the Fourth Amended 

Complaint makes clear that the proposed class would include at least 100 members, thus 

satisfying the requirement of 28 U.S.C. § 1332(d)(5)(B).   

25. Plaintiffs assert a broadly defined class of non-governmental organizations or 

their assignees that provide benefits under Medicare Part C in the State of Florida.  Plaintiffs 

define the putative class as follows:   

All non-governmental organizations (including, but not limited to MAOs, first-
tier entities, and downstream entities) or their assignees, that provide benefits 
under Medicare Part C in Florida and made conditional payments for the accident-
related medical expenses of Enrollees within the applicable limitations period (the 
“Class Period”), for which the defendant had provided no-fault insurance 
coverage, but failed to make primary payment or full reimbursement.  This class 
definition excludes (a) defendant, its officers, directors, management, employees, 
subsidiaries, and affiliates; and (b) any judges or justices involved in this action 
and any members of their immediate families. 

FAC ¶ 78.   

26. Under Medicare Part C, Medicare beneficiaries may elect to receive Medicare 

benefits through private insurers, including Medicare Advantage Organizations (“MAOs”).  See 

42 U.S.C. § 1395w-21.  According to Plaintiffs’ allegations, there are at least 37 MAOs who 
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contracted with CMS to “provide benefits under Medicare Part C in Florida.”  See FAC ¶ 80; 

Composite Exhibit A at pp. 202-04 (Exh. F to 3d Am. Compl.); Composite Exhibit A at pp. 88-

89 (Exh. B. to Am. Class Action Compl.).   

27. Plaintiffs’ expanded proposed class definition in the Fourth Amended Complaint, 

however, is not limited to MAOs.  For the first time, it also includes other “non-governmental 

entities,” such as first-tier and downstream entities.  FAC ¶¶ 74, 76.  First-tier entities are defined 

as “any party that enters into an acceptable written arrangement with [a Medicare Advantage] 

organization or contract applicant to provide administrative services or health care services for a 

Medicare eligible individual.”  42 C.F.R. § 422.500(b); see also FAC ¶ 73.  Downstream entities 

are defined as “any party that enters into an acceptable written arrangement below the level of 

the arrangement between [a Medicare Advantage] organization (or contract applicant) and a first 

tier entity.”  42 C.F.R. § 422.500(b); see also FAC ¶ 74.10
  According to Plaintiffs’ own 

allegations, the putative class—for the first time—includes “hundreds of first-tier and 

downstream entities (and their assigns),” in addition to at least 37 MAOs.  FAC ¶ 76 (emphasis 

added).   

28. Although State Farm does not concede the propriety or breadth of the class as 

alleged by Plaintiffs, because Plaintiffs’ proposed class definition includes at least 37 MAOs that 

contracted with CMS to provide benefits under Medicare Part C and “hundreds of first-tier and 

downstream entities (and their assigns)” (id. ¶ 76), it is clear that the proposed class would 

include at least 100 members, satisfying CAFA’s numerosity requirement.  See Murray v. 

Midland Funding, LLC, 2015 WL 3874635, at *2 (D. Md. June 23, 2015) (finding that CAFA 

                                                
10 According to the FAC, “[f]irst-tier and downstream entities administer and provide 

Medicare services to Medicare beneficiaries who are MAO Enrollees.  The first-tier and 
downstream entities bear the full risk of loss because of their contractual obligations with 
MAOs.”  FAC ¶ 75.   
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jurisdiction existed where, among other things, the “complaint adequately allege[d] numerosity 

to permit a conclusion that the total plaintiff class members easily exceed 100 in number”); 

Murray v. DirecTV, Inc., 2013 WL 12131736, at *2 (C.D. Cal. July 23, 2013) (finding that the 

numerosity requirement was satisfied because the complaint alleged that “more than 57,000 

persons” were putative class members and, thus, “it [wa]s apparent on the face of the [complaint] 

that there [we]re over 100 putative class members”). 

C. CAFA’s Amount-In-Controversy Requirement Is Satisfied. 

29. Under CAFA, the claims of the individual, putative class members are aggregated 

to determine whether the amount in controversy exceeds the sum or value of $5,000,000, 

exclusive of interest or costs.  See 28 U.S.C. § 1332(d)(6).  The amount in controversy is not the 

amount the plaintiffs are likely to recover, but rather “‘an estimate of the amount that will be put 

at issue in the course of the litigation.’”  Dudley, 778 F.3d at 913 (quoting Pretka v. Kolter City 

Plaza II, Inc., 608 F.3d 744, 751 (11th Cir. 2010)).  “[A] defendant’s notice of removal need 

include only a plausible allegation that the amount in controversy exceeds the jurisdictional 

threshold.”  Dart, 135 S. Ct. at 554; see also Pretka, 608 F.3d at 754 (“[A] removing defendant 

is not required to prove the amount in controversy beyond all doubt or to banish all uncertainty 

about it.”). 

30. Although State Farm believes that it will establish that it does not have any 

liability to Plaintiffs or to any putative class member, it is clear from the Fourth Amended 

Complaint and Plaintiffs’ class definition that the amount in controversy exceeds $5,000,000. 

31. Plaintiffs’ allegations relate to accident-related medical expenses that were 

conditionally paid by MAOs, first-tier entities, and downstream entities to Medicare 

beneficiaries, who were insured under State Farm no-fault insurance policies.  FAC ¶¶ 1-7.  

Case 1:18-cv-23165-RNS   Document 1   Entered on FLSD Docket 08/03/2018   Page 11 of 23



-12- 

Plaintiffs seek “double damages under the [Medicare Secondary Payer] Act for [State Farm’s 

alleged] failure to properly reimburse conditional payments for [those Medicare beneficiaries’] 

accident-related medical expenses within the applicable limitations period.”  Id. ¶ 7.   

32. Plaintiffs identify four “representative claims” in the Fourth Amended Complaint.  

Plaintiffs contend that M.M. is a Medicare beneficiary enrolled in a Medicare Advantage plan 

managed by one of “the MSP Plaintiffs’ Assignors.”  FAC ¶ 10.  Plaintiffs allege that M.M. was 

a State Farm insured at the time M.M. incurred accident-related medical expenses, and that State 

Farm, as the primary payer under the MSP Act, failed to pay M.M.’s expenses or to reimburse 

one of Plaintiffs’ assignors for the conditional payment of those expenses.  Id. ¶¶ 10-11.  

According to the Fourth Amended Complaint, State Farm “owes the MSP Plaintiffs at least 

$14,918.00 for M.M.’s accident-related medical expenses.”  Id. ¶ 11.  Plaintiffs allege similar 

facts with respect to the representative claims of P.K., E.C., and M.P. (see id. ¶¶ 12-23), 

concluding that State Farm “owes the MSP Plaintiffs at least $410,271.03 for P.K.’s accident-

related medical expenses” (id. ¶ 15), “at least $57,569.90 for E.C.’s accident-related medical 

expenses” (id. ¶ 19), and “at least $39,321.00 for M.P.’s accident-related medical expenses” (id. 

¶ 23).  Just on those four representative claims alone, and in light of Plaintiffs’ claim for double 

damages under the MSP Act,11 Plaintiffs’ allegations place the amount in controversy at a 

minimum of $1,044,159.86 ($522,079.93 multiplied by 2).   

33. But given Plaintiffs’ allegations that State Farm’s failure to fulfill its obligation as 

a primary payer was “systemic” and “systematic” and that the four representative claims 

“constitute only a small fraction of the conditional payments for which [State Farm] failed to 

                                                
11 See FAC at Prayer for Relief, ¶ (c)(1).   
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reimburse the MSP Plaintiffs and the Class Members” (FAC ¶¶ 1, 8, 26 n.5), it is reasonable to 

conclude that the aggregate amount in controversy for the putative class is substantially higher.   

34. Indeed, based on the damages sought by Plaintiffs on the four representative 

claims, the average amount of damages sought per claimant, including double damages, is 

$261,039.97.  Applying that average, if each of the 37 putative MAO class members has only 

one outstanding or unreimbursed claim for a State Farm insured, then the amount in controversy 

reaches $9,659,478.89 (including double damages)—well above the $5,000,000 threshold for 

CAFA.    

35. In addition to the putative MAO class members, as noted, Plaintiffs allege for the 

first time that there are “hundreds” of first-tier and downstream entities included within the 

putative class and that those entities have also incurred damages.  FAC ¶¶ 74-76 (emphasis 

added).  Inclusion of their claims would increase the amount in controversy even further above 

$5,000,000.  See Cappuccitti v. DiNecTV, Inc., 623 F.3d 1118, 1122-23 n.7 (11th Cir. 2010) 

(using “simple arithmetic” to conclude that the complaint’s allegations satisfied CAFA’s 

jurisdictional requirements); see also Scott v. Cricket Commc’ns, LLC, 865 F.3d 189, 196 (4th 

Cir. 2017) (noting that “a removing defendant is somewhat constrained by the plaintiff” and 

explaining it is appropriate for defendant’s allegations as to the amount in controversy to rely on 

“reasonable estimates, inferences, and deductions”).   

36. Moreover, Plaintiffs allege that there are “more than 5,700 instances where 

defendant (or one of its affiliates) reported to CMS its responsibility to pay for insureds’ 

accident-related medical expenses but may have paid nothing and failed to reimburse the MSP 

Plaintiffs or their Assignors for the Assignors’ conditional payments.”  FAC ¶ 26.  Thus, the 

aggregate amount in controversy would be increased substantially by each of the “hundreds of” 
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MAO, first-tier entity, and downstream entity class members having paid out more than one 

single claim.   

37. Plaintiffs do not limit their damages claims in the Fourth Amended Complaint to 

the maximum amount allowed for a single claim ($10,000) under Florida’s no-fault insurance 

laws.  Even if there is a possibility that members of the putative class “might not ultimately 

recover the full” amount in controversy implicated by the Fourth Amended Complaint’s 

allegations, “that possibility does not shut the door on federal jurisdiction.”  S. Fla. Wellness, 

Inc. v. Allstate Ins. Co., 745 F.3d 1312, 1318 (11th Cir. 2014).  Instead, “the pertinent question 

[at the jurisdictional stage] is what is in controversy in the case, not how much the plaintiffs are 

ultimately likely to recover.”  Id. (citations and internal quotation marks omitted; emphasis in 

original). 

38. Nonetheless, even if the Court evaluated only the maximum $10,000 no-fault 

benefit in determining the aggregate amount in controversy, it would still exceed the $5,000,000 

threshold for CAFA.  For instance, conservatively assuming there were 200 class members12 and 

each have two unreimbursed claims13 valued at $10,000, then the aggregate amount in 

controversy would reach $8,000,000 (including double damages). 

39. Plaintiffs’ allegations thus demonstrate that the aggregated value of the “claims of 

the individual class members . . . exceed the sum or value of $5,000,000.00.”  28 U.S.C. 

§ 1332(d)(2). 

                                                
12 Plaintiffs allege there are “hundreds.”  FAC ¶¶ 74-76.   
13 Plaintiffs allege that, while there are only “hundreds” of putative class members, there 

are “more than 5,700 instances where defendant (or one of its affiliates) reported to CMS its 
responsibility to pay for insureds’ accident-related medical expenses but may have paid nothing 
and failed to reimburse the MSP Plaintiffs or their Assignors for the Assignors’ conditional 
payments.”  FAC ¶ 26.  These allegations indicate that each putative class member will have 
conditionally paid more than one claim relative to a State Farm insured.   
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D. None of CAFA’s Exceptions Apply. 

40. CAFA sets forth two mandatory exceptions and one discretionary exception to the 

application of federal jurisdiction, all of which require that the primary defendants be citizens of 

the state in which the action is originally filed.  See 28 U.S.C. § 1332(d)(3)-(4).  None of those 

exceptions apply here because the only named defendant, State Farm, is a citizen of Illinois—not 

Florida.  See id. § 1332(c)(1); Exhibit C. 

II. THIS COURT ALSO HAS FEDERAL QUESTION JURISDICTION. 

41. This Court also has federal question jurisdiction over this action pursuant to 

28 U.S.C. § 1331. 

42. Under 28 U.S.C. § 1331, “[t]he district courts shall have original jurisdiction of 

all civil actions arising under the Constitution, laws, or treaties of the United States.”  “A case 

‘aris[es] under’ federal law within the meaning of § 1331 . . . if ‘a well-pleaded complaint 

establishes either that federal law creates the cause of action or that the plaintiff’s right to 

relief necessarily depends on resolution of a substantial question of federal law.’”  Empire 

Healthchoice Assur., Inc. v. McVeigh, 547 U.S. 677, 689-90 (2006) (quoting Franchise Tax Bd. 

of Cal. v. Constr. Laborers Vacation Tr. for S. Cal., 463 U.S. 1, 27-28 (1983); emphasis added).  

Even where (unlike here) a plaintiff has couched its complaint entirely in terms of state law, a 

federal court still has jurisdiction if a federal issue is “(1) necessarily raised, (2) actually 

disputed, (3) substantial, and (4) capable of resolution in federal court without disrupting the 

federal-state balance approved by Congress.”  Gunn v. Minton, 568 U.S. 251, 258 (2013) (citing 

Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 314 (2005)).  Federal 

jurisdiction is, thus, appropriate where the result depends on the resolution of “a dispute or 

controversy respecting the validity, construction, or effect” of federal law.  Dunlap v. G&L 
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Holding Grp. Inc., 381 F.3d 1285, 1290 (11th Cir. 2004) (quoting Mobil Oil Corp. v. Coastal 

Petro. Co., 671 F.2d 419, 422 (11th Cir. 1982)). 

43. “The existence of federal jurisdiction is tested as of the time of removal.”  Ehlen 

Floor Covering, Inc. v. Lamb, 660 F.3d 1283, 1287 (11th Cir. 2011).  Jurisdiction is determined 

by looking at the face of the plaintiff’s complaint at the time of removal.  Id.   

44. It is clear from the face of the Fourth Amended Complaint that Plaintiffs’ causes 

of action are created by federal law and that Plaintiffs’ claims depend on resolution of substantial 

questions of federal law that will be dispositive of the case.   

45. Plaintiffs’ claims and the allegations of the Fourth Amended Complaint center on, 

and arise from, the federal Medicare Secondary Payer Act.  See, e.g.,  FAC ¶¶ 1-7, 45-72.  

Indeed, Plaintiffs expressly allege that “[t]his lawsuit is brought under the Act’s private right of 

action by the MSP Plaintiffs . . . on behalf of a Class of similarly situated Medicare Payers and 

their assignees.”  FAC ¶ 6.14  Plaintiffs’ claims for damages are premised on their allegation that 

“defendant failed to reimburse the Assignors and Class Members, as required by the [Medicare 

Secondary Payer] Act.”  Id.  Moreover, the Fourth Amended Complaint unambiguously raises 

federal issues appropriate for resolution in federal court:  “This lawsuit advances the interests of 

the MSP Act and Medicare because when Medicare Payers recover conditional payments[,] they 

‘spend less on providing coverage for their enrollees’ and the ‘Medicare Trust Fund . . . 

achieve[s] cost savings.”  Id. ¶ 7 (citation omitted).   

46. Count I is a private cause of action under § 1395y(b)(3)(A) of the MSP Act.  See 

FAC ¶¶ 105-15.  As the Fourth Amended Complaint alleges, the MSP Act establishes a private 

cause of action for double damages “in the case of a primary plan which fails to provide for 

                                                
14 The previous complaint, which was amended by the Fourth Amended Complaint, did 

not raise a federal cause of action.  See supra ¶ 9.   
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primary payment (or appropriate reimbursement) in accordance with” the Act.  Humana Med. 

Plan, Inc. v. W. Heritage Ins. Co., 832 F.3d 1229, 1234-35 (11th Cir. 2016) (citing 42 U.S.C. § 

1395y(b)(3)(A)).  The private cause of action is available to a Medicare beneficiary whose 

primary plan has not paid Medicare or the beneficiary’s healthcare provider.”  Id.  In construing 

§ 1395y(b)(3)(A), courts have extended the statute’s private cause of action to MAOs and 

healthcare providers who have not been reimbursed by a primary plan.  Id. at 1238.   

47. Plaintiffs expressly, and unambiguously, invoke § 1395y(b)(3)(A)’s private cause 

of action in Count I.  See FAC ¶ 106 (“The MSP Plaintiffs assert a private cause of action under 

to 42 U.S.C. § 1395y(b)(3)(A) on behalf of themselves and a Class of similarly-situated 

Medicare Payers.”).  Because the Fourth Amended Complaint includes a recognized claim 

created by federal statute, this Court is vested with federal question jurisdiction to resolve it.   

48. Although entitled “Breach of Contract for Failure to Pay PIP Benefits,” Count II 

similarly raises a substantial question of federal law under the MSP Act, 42 U.S.C. § 1395y, and 

its implementing regulations.  Count II purports to assert a breach of contract claim, alleging that 

State Farm breached its insurance contracts with its insureds when it “failed to pay the accident-

related medical expenses of its insureds who were also Enrollees [in Medicare Part C].  FAC ¶ 

114.  Count II alleges that—pursuant to federal Medicare regulations—MAOs are subrogated to 

the insureds’ rights to recover from State Farm for such breach.  Id. ¶ 113 (citing 42 C.F.R. § 

411.26).15  Under the referenced regulations, the United States is entitled to be subrogated to a 

                                                
15 Although other courts in this district have remanded actions asserting claims arising 

under Florida Statutes § 627.736, which governs Florida no-fault benefits, Plaintiffs’ Fourth 
Amended Complaint here does not depend on the Florida no-fault statute.  Rather, § 627.736 is 
mentioned only once in the Fourth Amended Complaint, and not at all in the breach of contract 
claim.  Moreover, in stark contrast to those other actions, Plaintiffs here rely on federal law to 
establish their entitlement to sue for breach of contracts to which they are not parties, and federal 
law will have to be interpreted and applied in order to resolve Plaintiffs’ claims.  Compare, e.g., 
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Medicare beneficiary’s right to recover against his or her insurance company.  See 42 U.S.C. 

§ 1395y(b)(2)(B)(iv); 42 C.F.R. § 411.26(a).16  Plaintiffs will only be entitled to recovery if the 

same provisions also entitle MAOs, first-tier entities, and downstream entities (and, by 

extension, Plaintiffs as assignees) to be subrogated to their members’ rights to recover against 

their insurance company.  But it is not clearly established whether MAOs, first-tier entities, and 

downstream entities may, in fact, exercise the same subrogation rights as the United States.  

Indeed, 42 U.S.C. § 1395y and 42 C.F.R. § 411.26(a) make no reference to MAOs.  As a result, 

in adjudicating Plaintiffs’ Count II, this Court will be required to interpret federal law—namely, 

42 U.S.C. § 1395y and 42 C.F.R § 411.26(a)—to determine whether MAOs are allowed to 

subrogate claims against State Farm.  Plaintiffs’ claim will, thus “be supported if the federal law 

is given one construction or effect and defeated if it is given another.”  Dunlap, 381 F.3d at 1290 

(internal quotation marks and citation omitted). 

49. Plaintiffs are not State Farm policyholders; rather, Plaintiffs assert that they are 

assignees of numerous MAOs, first-tier entities, and downstream entities, which allegedly paid 

for medical services provided to Medicare beneficiaries who were insured by State Farm.  Count 

II alleges that State Farm breached its contractual obligation “to pay its insureds’ accident-

                                                
FAC ¶¶ 113-16 (alleging that “Defendant was contractually obligated to pay its insureds’ 
accident-related medical expenses” and that, under the implementing regulations of the MSP 
Payer Act, Plaintiffs are entitled to sue for such a breach) with MSPA Claims 1, LLC v, Allstate 

Prop. & Cas. Ins. Co., 2016 WL 4370078, at *2, 4 (S.D. Fla. June 30, 2016) (finding no federal 
jurisdiction where “[a]ll four counts recite, identically, that ‘Defendant failed and/or refused to 
make complete payments of the No-fault benefits as required by Section 627.736, Florida 
Statutes” and the complaint did not “even hint that it [was] initiating its claim under federal 
law”); MSPA Claims 1, LLC v. Liberty Mut. Fire Ins. Co., 2016 WL 3751481, at *3 (S.D. Fla. 
July 14, 2016) (“Plaintiff alleges that its right to reimbursement is based on Florida Statute 
§ 627.736.”).   

16 42 C.F.R. § 411.26(a) provides that “[w]ith respect to services for which Medicare 
paid, CMS is subrogated to any individual, provider, supplier, physician, private insurer, State 
agency, attorney, or any other entity entitled to payment by a primary payer.” 
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related medical expenses” when it “failed or refused to appropriately reimburse the MSP 

Plaintiffs’ Assignors and Class Members for [insureds’/Enrollees’] accident-related medical 

expenses.”  FAC ¶¶ 113-14.  Plaintiffs go on to state that the regulations implementing 42 U.S.C. 

§ 1395y—namely, 42 C.F.R. § 411.26—give the MAOs, first-tier entities, and downstream 

entities the right to sue on the policyholder’s behalf to recover payments made by the MAOs, 

first-tier entities, and downstream entities, which State Farm was contractually obligated to 

make.  Id. ¶ 113-15.  Citing 42 C.F.R. § 411.26, Count II concludes that, “[u]nder applicable law, 

the MSP Plaintiffs’ Assignors and Class Members are permitted to subrogate their Enrollees’ 

right of action against” State Farm.  Id. ¶ 113.  Thus, Plaintiffs’ entitlement to pursue—let alone 

recover on—Count II hinges on the application and interpretation of the federal Medicare 

Secondary Payer Act and its implementing regulations. 

50. Indeed, in order to recover from State Farm under Count II, Plaintiffs must 

demonstrate that, among other things, (i) the MSP Act required State Farm to reimburse 

Medicare (as a primary payer) for the payments allegedly made on behalf of State Farm insureds 

by MAOs, first-tier entities, downstream entities, or their assignors; and (ii) the MSP Act permits 

MAOs, first-tier entities, and downstream entities to collect, in the place of State Farm insureds, 

the reimbursement owed by State Farm to Medicare.  In sum, Plaintiffs’ ability to recover under 

Count II will necessarily depend on the Court’s application and interpretation of the MSP Act 

and its implementing regulations and, thus, this Count raises a federal question.   
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51. Because Count I is expressly created by federal law and Count II arises under and 

depends on resolution of a substantial question of federal law,17 this Court has federal question 

jurisdiction to hear those claims.   

PROCEDURAL REQUIREMENTS 

AND TIMELINESS OF REMOVAL 
 

52. Removal of this case to this Court on the basis of CAFA and federal question 

jurisdiction is timely and permissible.   

53. 28 U.S.C. § 1453(b) makes clear that “the 1-year limitation [on removing 

diversity cases to a U.S. district court] under section 1446(c)(1)” does not apply to class actions.  

28 U.S.C. § 1453(b).  Rather, “under CAFA, class actions may be removed at any point during 

the pendency of litigation in state court, so long as removal is initiated within thirty days after the 

defendant is put on notice that a case which was not removable based on the face of the 

complaint has become removable.”  Dudley v. Eli Lilly & Co., 778 F.3d 909, 913 (11th Cir. 

2014) (citation omitted; emphasis in original).   

54. The policy underlying this procedure is sound:  “Any other reading of §§ 1332 

and 1453 would thwart clear congressional intent by permitting plaintiffs to evade federal 

jurisdiction through clever gamesmanship: filing an individual complaint in state court, waiting a 

year, then transforming the original complaint into a class action by amendment, when it would 

                                                
17 Even if the Court were to conclude that Court II does not necessarily involve 

substantial questions of federal law, the Court has supplemental jurisdiction over that count 
because all of Plaintiffs’ claims arise from State Farm’s alleged failure to reimburse Plaintiffs for 
the conditional payments they made for the accident-related medical expenses of Medicare Part 
C beneficiaries, who were enrolled in Medicare Advantage plans (offered or managed by 
Plaintiffs) and also insured by State Farm.  Accordingly, Count II is “so related to claims in the 
action within [the Court’s] original jurisdiction that they form part of the same case or 
controversy.”  28 U.S.C. § 1367.   
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be too late for a defendant, now facing a class action, to file a notice of removal.”  Reece, 760 

F.3d at 776. 

55. Applying that policy to this case, removal under CAFA is appropriate.  Indeed, 

this case was originally filed in County Court (the jurisdiction of which extends to disputes 

involving $15,000 or less), seeking only individual relief and such a negligible amount of 

damages that invoking federal jurisdiction would have been uneconomical and impracticable.  

And, as discussed above, the intermediate class-action complaints were not removable.  See 

supra ¶¶ 8-9.  With the filing of the Fourth Amended Complaint, the case has since been 

drastically transformed into a broad putative class action with substantially increased exposure 

that is now a CAFA-caliber class action.   

56. Accordingly, under the provisions of CAFA, this removal was timely effected 

within 30 days of Plaintiffs’ filing of the Fourth Amended Complaint, which rendered this action 

removable.   

57. Pursuant to 28 U.S.C. § 1446(a), copies of all process, pleadings, and orders 

served upon State Farm are attached hereto as Composite Exhibit A.  

58. Contemporaneously with the filing of this Notice of Removal, written notice has 

been served upon the Plaintiffs through their counsel of record and a copy of this Notice of 

Removal has been filed with the Circuit Court for Miami-Dade County, Florida. 

RESERVATION OF DEFENSES 

59. As of the filing of this Notice of Removal, no further proceedings have been 

heard in the state court.   

60. Nothing in this Notice of Removal shall be interpreted as a relinquishment of 

State Farm’s right to assert any defense or affirmative matter.   
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61. State Farm reserves the right to amend this Notice of Removal.   

Dated:  August 3, 2018.   
Respectfully submitted,  

 /s/  Benjamine Reid      
Benjamine Reid (Fla. Bar. No. 183522) 
CARLTON FIELDS JORDEN BURT, P.A. 
100 S.E. Second Street, Suite 4200 
Miami, Florida  33131 
Telephone:  (305) 530-0050 
Facsimile:  (305) 530-0055 
Email:  breid@carltonfields.com  
 
and  
 
D. Matthew Allen (Fla. Bar. No. 866326) 
Florida Bar No. 866326 
CARLTON FIELDS JORDEN BURT, P.A. 
Corporate Center Three  
at International Plaza 
4221 W. Boy Scout Boulevard, Suite 1000 
Tampa, FL 33607 
Telephone:  (813) 223-7000 
Facsimile:  (813) 229-4133 
Email:  mallen@carltonfields.com  
 
Attorneys for Defendant State Farm Mutual 

Automobile Insurance Company 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing Notice of Removal was filed 

on August 3, 2018 with the Clerk of Court by using the CM/ECF system, which system served 

all counsel or parties of record, and that a true and correct copy of the foregoing was served via 

electronic mail and by U.S. Mail, first-class postage prepaid, to all counsel or parties on the 

Service List below. 

/s/  Benjamine Reid     
 
 
 

SERVICE LIST 
 
Andrés Riveo 
arivero@riveromestre.com  
Jorge A. Mestre  
jmestre@riveromestre.com  
Alan H. Rolnick 
arolnick@riveromestre.com  
Charles E. Whorton 
cwhorton@riveromestre.com  
Kingsley C. Nwamah 
knwamah@riveromestre.com  
David L. DaPonte 
ddaponte@riveromestre.com  
RIVERO MESTRE LLP 
2525 Ponce de León Blvd., Suite 1000 
Miami, Florida 33134 
Telephone: (305) 445-2500 
Facsimile: (305) 445-2505 
 
Attorney for Plaintiffs 
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IN THE CIRCUIT COURT OF THE 11
th
 JUDICIAL CIRCUIT 

IN AND FOR MIAMI-DADE, FLORIDA 

 

MSPA CLAIMS 1, LLC, a Florida   CIRCUIT CIVIL DIVISION 

Limited Liability Company, as Assignee  

of Florida Healthcare Plus, on behalf of  

itself and all other similarly situated    CASE NO.:  2015-17104 CA 01 (23) 

Medicare Advantage Organizations in  

the State of Florida, 

 

 Plaintiff(s), 

vs.        

 

STATE FARM MUTUAL AUTOMOBILE  

INSURANCE COMPANY, a Foreign Profit  

Corporation, 

 

 Defendant. 

_________________________________________/ 

 

ORDER GRANTING, IN PART, and DENYING, IN PART, 

DEFENDANT’S MOTION TO DISMISS  

AMENDED CLASS ACTION COMPLAINT FOR DAMAGES  

(as of March 16, 2016) AND INCORPORATED MEMORANDUM OF LAW 

  

 THIS CAUSE, having come before the Court for hearing July 11, 2016, on 

Defendant, STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY’s, 

Motion to Dismiss Amended Complaint for Damages (as of March 16, 2016) and 

Incorporated Memorandum of Law (Motion), and the Court having reviewed the Motion, 

the Plaintiff’s Response in Opposition, having heard argument of counsel, reviewed the 

Amended Complaint, the supplemental authority provided, and being otherwise duly 

advised, it is hereby: 

 ORDERED AND ADJUDGED as follows: 

1. Defendant’s Motion to Dismiss is granted, in part, and denied, in part.
1
   

                                                 
1
 This order does not address the class representation allegations. 
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2. The Amended Complaint contains four counts: Count I, Breach of Contract; 

Count II, Conventional Subrogation; Count III, Equitable Subrogation; and 

Count IV, Third Party Beneficiary Rights. 

3. The Court agrees with the Plaintiff’s contention that it is not subject to any 

administrative remedy requirement, that it is not required to provide a pre-suit 

demand letter to the Defendant, and that Plaintiff’s action is properly brought in 

state court.  The Court also finds that, at a minimum, Plaintiff would have a claim 

for equitable subrogation, Count III, against the Defendant.  

4. As it pertains to the Defendant’s standing argument, the Court finds that although 

the April 14, 2014 agreement is not attached to the Amended Complaint, 

Plaintiff’s allegations are sufficient to withstand the Motion.     

5. In order to maintain its actions for claims, other than Count III, Plaintiff would 

have to establish a legal right to pursue those claims, either based on a statute 

allowing a claim in state court or pursuant to a contract.  For example, the 

allegations in paragraph 27 need to cite to a statute or be supported by a 

contractual provision.  In paragraph 27, Plaintiff alleges: 

A primary plan’s failure to pay for medical expenses for which it 

is responsible, or its failure to reimburse CMS (Center for 

Medicare and Medicaid Services) for any payments made on 

behalf of a beneficiary, vests CMS with a direct right of action 

against any primary plan.  (parenthetical added) 

 

Plaintiff has failed to provide legal authority for this allegation, failed to allege a 

contract between CMS and the Defendant, failed to allege that such a contract 

contains a provision that Medicare Advantage Organizations such as FHCP, and 

its assignees, have the same rights as CMS, and has not attached, if applicable, a 

copy of said contract.  Plaintiff has also not alleged or attached a contract 

between FHCP and the Enrollee (insured), if any, that allows FHCP and its 

assignees to pursue claims on the Enrollee’s behalf.  In paragraphs 13 and 14 of 

the Amended Complaint Plaintiff does make reference to Defendant’s policy of 
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insurance with the Enrollee which provided personal injury protection (PIP) 

benefits.  However, this policy cannot be the contract pursuant to which Plaintiff 

is pursuing these claims.  Plaintiff is not a party to the policy, there is no 

provision in the policy that assigns Enrollee’s rights to Plaintiff, and Plaintiff is 

not a third party beneficiary to the policy.    

6. Defendant’s Motion is granted as to Counts I and II, without prejudice. 

7. Defendant’s Motion is granted as to Count IV, with prejudice. 

8. Defendant’s Motion is denied as to Count III.        

9. Plaintiff has twenty (20) days from the date of this order to amend its complaint 

or file a notice waiving its right to amend.  Defendant has ten (10) days from 

service of the amended complaint to file its response.  In the event Plaintiff files 

its notice waiving right to amend, Defendant has ten (10) days to answer Count 

III.     

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 

07/29/16. 

 
 
 
_____________________________ 
BARBARA ARECES 
CIRCUIT COURT JUDGE 

 

No Further Judicial Action Required on THIS 

MOTION 

CLERK TO RECLOSE CASE IF POST 

JUDGMENT 

 
The parties served with this Order are indicated in the accompanying 11th Circuit 
email confirmation which includes all emails provided by the submitter.  The 
movant shall IMMEDIATELY serve a true and correct copy of this Order, by mail, 
facsimile, email or hand-delivery, to all parties/counsel of record for whom 
service is not indicated by the accompanying 11th Circuit confirmation, and file 
proof of service with the Clerk of Court. 
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Signed original order sent electronically to the Clerk of Courts for filing in the 
Court file. 
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IN THE CIRCUIT COURT OF THE 

ELEVENTH CIRCUIT IN AND FOR 

MIAMI-DADE COUNTY, FLORIDA 

 

CASE NO. 2015-17104-CA-01 

MSPA CLAIMS 1, LLC, a Florida limited 

liability company, as assignee of Florida 

Healthcare Plus, on behalf of itself and all 

other similarly situated Medicare Advantage 

Organizations in the State of Florida,  

    

 Plaintiff,       CLASS REPRESENTATION 

v.  

     

STATE FARM MUTUAL AUTOMOBILE 

INSURANCE COMPANY, 

 

 Defendant. 

___________________________________/ 

 

PLAINTIFF’S THIRD AMENDED CLASS ACTION COMPLAINT FOR DAMAGES  

(Amended as of September 12, 2016) 

 

Plaintiff, MSPA Claims 1, LLC (“Plaintiff”), on behalf of all other similarly situated 

Medicare Advantage Organizations operating in the State of Florida, through undersigned counsel, 

hereby sues Defendant, State Farm Mutual Automobile Insurance Company (“Defendant”), and 

states as follows: 

I. NATURE OF THE ACTION 

 

Plaintiff, as assignee of Florida Healthcare Plus, (“FHCP”), a Medicare Advantage 

Organization (“MAO”) and participant in the Medicare Program pursuant to a Medicare Advantage 

(“MA”) plan, sues to enforce FHCP’s and other MAOs’ (collectively, the “Class”) rights of 

recovery, subrogation, third-party beneficiary, and/or reimbursement for the medical payments 

made as secondary payers.  As a secondary payer, Plaintiff seeks to recover from Defendant, a 

primary plan, as follows:  

Filing # 46347285 E-Filed 09/12/2016 09:58:00 PM
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(a) reimbursement of all sums, on a fee-for-service basis, that Plaintiff’s assignor 

MAO was billed for medical care and treatment rendered on behalf of its MA 

enrollees, for which Defendant was responsible as primary payer. 

 

Plaintiff’s claims arise from an MA enrollee’s injuries sustained in an automobile accident, 

and FHCP paid for said medical expenses.  As a direct result of the automobile accident, the claims 

asserted herein are for those services and/or supplies FHCP paid to treat the injuries its enrollee 

suffered.  In addition to having been an MA participant with FHCP, Defendant provided coverage 

to enrollee at the time of the accident under a Florida no-fault insurance policy.  As assignee of 

FHCP, Plaintiff’s rights, and those of others similarly situated, arise through the payments made 

by FHCP, as a secondary payer, for which Defendant was primarily responsible and should have 

paid, or properly reimbursed FHCP for its payments. 

II. JURISDICTION, PARTIES, AND VENUE 

 

1. This is an action for damages, which in the aggregate, exceeds fifteen thousand 

dollars ($15,000.00).  No individual recovery exceeds ten thousand dollars ($10,000.00), as Florida 

no-fault insurance policies provide no more than ten thousand dollars ($10,000.00) in coverage 

pursuant to section 627.736, Florida Statutes.  Accordingly, there is no individual claim in this 

Class Action whereby the damages will exceed ten thousand dollars ($10,000.00), exclusive of 

interest, attorneys’ fees, and costs.  Moreover, FHCP’s aggregate claims against Defendant do not 

exceed seventy-five thousand dollars ($75,000.00). 

2. Plaintiff is a limited liability company that is duly organized, validly existing, and 

in good standing under the laws of Florida, with its principal place of business in Miami-Dade 

County, Florida. 

3. Defendant is a foreign for-profit corporation organized to conduct business in 

Florida with a registered agent address of Chief Financial Officer, 200 E. Gaines Street, 
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Tallahassee, FL 32399.  Defendant maintains agents to transact its customary business in Miami-

Dade County, Florida. 

4. As part of its business, Defendant issues insurance policies in Florida that provide 

personal injury protection (“PIP”) benefits, as well as medical and extended medical expense 

coverage that must comply with sections 627.730 through 627.7405 of the Florida Statutes. 

5. As a no-fault/PIP insurer, Defendant is a primary payer of any bills for medical 

services and/or supplies incurred by its insureds resulting from the use, maintenance, and/or 

operation of a motor vehicle.  Specifically, section 627.736(4) of the Florida Statutes, provides: 

PAYMENT OF BENEFITS. — Benefits due from an insurer under ss. 627.730-

627.7405 are primary, except that benefits received under any workers’ 

compensation law must be credited against the benefits provided by subsection (1) 

and are due and payable as loss accrues upon receipt of reasonable proof of such 

loss and the amount of expenses and loss incurred which are covered by the policy 

issued under ss. 627.730-627.7405.  

 

Id. (emphasis added). 

 

6. FHCP, Plaintiff’s assignor, was an MAO with its principal place of business in 

Miami-Dade County, Florida.  FHCP contracted with the Centers for Medicare & Medicaid 

Services (“CMS”) to provide Medicare benefits to eligible members enrolled in FHCP’s MA health 

plan under Part C of the Medicare Act. MA health plan members are referred to as “enrollees” and 

FHCP served the needs of its enrollees through its Medicare and managed care programs, delivered 

through its network of physicians and health care professionals.  

7. As an MAO, FHCP provided Medicare benefits to its enrollees and participants 

pursuant to its Evidence of Coverage, and in compliance with CMS requirements and standards.  

All funds utilized to service the needs of the Medicare beneficiaries enrolled in MA Plans come 

directly from the Medicare Trust Fund. 

8. FHCP is a secondary payer for medical expenses made on behalf of Enrollee. 
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9. Venue is proper pursuant to section 47.051 of the Florida Statutes, as the cause of 

action accrued in Miami-Dade County, Florida. 

III. BACKGROUND FACTS AND GENERAL ALLEGATIONS 

10. On May 29, 2014, Defendant’s insured, M.M. (“Enrollee”),1 was attempting to exit 

a parking lot on 4849 South Military Trial when a second vehicle struck him from behind. 

(hereinafter referred to as “Accident”). 

11. Enrollee’s injuries arose out of the use, maintenance, and/or operation of a motor 

vehicle.  

12. Enrollee received medical services, treatment, and/or supplies for the injuries 

sustained in the Accident, which include, but are not limited to, injuries to the neck, lumbar region, 

cervical disk, and a fracture of the upper end tibia, and incurred reasonable expenses for said 

necessary medical care and treatment.   

13. Defendant issued a policy of insurance to Enrollee that provided PIP benefits, as 

well as medical and extended medical expense coverage in compliance with sections 627.730 – 

627.7405 of the Florida Statutes. 

14. Defendant’s no-fault insurance policy, a primary plan, was in full force and effect 

at the time of the Accident and provided primary insurance coverage for Enrollee’s medical 

expenses resulting from the Accident.  A copy of the policy is not available to Plaintiff and is in 

the exclusive possession of the Defendant.  However, every no-fault policy in Florida is required 

to comply with Florida’s No Fault Act and, as a result, the injuries Enrollee sustained and the 

corresponding medical services and/or supplies are required to be covered primarily by the 

                                                           
1 In order to ensure that this document is HIPAA compliant, the Defendant’s insured, M.M., shall 

only be referred to as “Enrollee.”  The name of Enrollee is known to Defendant but is not pled in 

this Complaint to protect their privacy. 
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Defendant. 

15. Pursuant to Florida law, and to the no-fault insurance contract, Defendant had a 

legal obligation to make primary payment for all medical services provided to its insured as a result 

of the Accident, but Defendant failed to satisfy this obligation.  

16. At the time of the Accident, Enrollee was also a Member of a MA plan managed by 

FHCP, which provided medical coverage to Enrollee.  

17. Enrollee’s Medicare coverage is outlined in an Evidence of Coverage issued by 

FHCP and provides that the MA Plan’s obligations are secondary to other available insurance 

plans.  

18. Enrollee’s MA Plan is considered the “secondary plan” in connection with medical 

expense coverage for the Accident and provides FHCP with reimbursement, recovery and 

subrogation rights from a “primary plan,” Defendant in this instance.  These rights are embedded 

in the EOC and the applicable Florida statutes. 

19. FHCP was not primarily responsible for Enrollee’s medical expenses because the 

no-fault insurance policy issued by Defendant was in effect at the time of the Accident and 

provided for primary coverage for Enrollee’s medical expenses.  Accordingly, Defendant was 

primarily liable for the first $10,000.00 in medical services and/or supplies, provided to Enrollee 

resulting in the use maintenance or operation of a motor vehicle of which Enrollee incurred the 

medical services and/or supplies. 

20. Even though Defendant’s no-fault policy was a primary plan obligating Defendant 

to provide primary coverage for Enrollee’s medical treatment as a result of the Accident, FHCP 

was still charged and paid for said medical expenses incurred by Enrollee. 

21. The medical services, procedures, and/or products provided to Enrollee and the 
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resulting medical bills charged to FHCP, were necessary, related, reasonable, and the result of the 

medical diagnosis, medical treatment, medical conditions, and/or injuries Enrollee sustained in the 

Accident.  

22. Enrollee’s medical providers determined that the medical services and/or supplies 

were reasonable, related, and necessary to diagnose and treat a mental and/or physical condition 

of the Enrollee based on the medical provider’s training, education, experience, and knowledge.   

23. After determining that the medical bills and other charges were for medically 

necessary procedures and/or services, and in accordance with its “Evidence of Coverage,” FHCP 

discharged its obligation and made payment of all medical bills for the treatment(s) and service(s) 

rendered to Enrollee, which are related to the Accident. 

24. FHCP’s payment(s) for Enrollee’s medical bills totaled $14,498.00.2 

25. The medical bills submitted to FHCP for Enrollee’s treatment were determined to 

be “clean claims,” meaning that the claims had no defect or impropriety and contained all of the 

information necessary to determine that the services rendered to Enrollee were medically 

necessary, related, reasonable and, therefore, required to be paid promptly. 

26. As the issuer of the primary plan, Defendant was required to pay for the medical 

services provided to Enrollee, or to reimburse FHCP for all payments it made on Enrollee’s behalf 

to satisfy such medical bills; however, Defendant failed to do either and continues to do so. 

27. A primary plan’s failure to pay for medical expenses for which it is responsible, or 

its failure to reimburse CMS (or an MAO) for any payments made on behalf of a Medicare enrollee 

beneficiary, vests CMS (and an MAO) with a right to subrogate to any individual against any liable 

                                                           
2 Although FHCP incurred charges above the $10,000 PIP limit, Plaintiff is only seeking to recover 

up to the PIP policy limit for medical expenses incurred by the Enrollee. 
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primary plan.  See 42 C.F.R. § 411.26(a) (“With respect to services for 

which Medicare paid, CMS is subrogated to any individual, provider, supplier, physician, private 

insurer, State agency, attorney, or any other entity entitled to payment by a primary payer.”); see 

also 42 C.F.R. § 411.24(e) (“CMS has a direct right of action to recover from any primary payer.”). 

28. As a result of Defendant’s failure to pay for Enrollee’s medical expenses as the 

primary plan, FHCP and Plaintiff (as its assignee), have the same rights as CMS to pursue recovery 

of owed reimbursement of any payments made in accordance with the Code of Federal 

Regulations. See 42 C.F.R. § 422.108(f) (“The MA organization will exercise the same rights to 

recover from a primary plan, entity, or individual that the Secretary exercises under the MSP 

regulations in subparts B through D of part 411 of this chapter.”). 

29. Therefore, CMS and Plaintiff (as assignee of an MAO) are subrogated to any 

individual, provider, supplier, physician, private insurer, state agency, attorney, or any other entity 

entitled to payment from a primary payer. 

30. By making payments on Enrollee’s behalf, FHCP (and subsequently Plaintiff) 

subrogated to Enrollee’s rights pursuant to FHCP’s “Evidence of Coverage,” but with the 

additional rights as a Medicare secondary payer. 

31. Neither CMS nor Plaintiff is required to comply with the same contractual 

requirements as the Enrollee, such as any and all time limits to file claim(s).  

32. Upon Defendant’s failure to pay as a primary payer for Enrollee’s medical bills, 

Plaintiff vested with the right to bill Defendant directly and recover the owed reimbursements of 

the payments rendered by FHCP. 

33. Plaintiff may seek reimbursement against Defendant directly under the same rights 

as CMS, via the direct rights established by law or, in the alternative, via legal theories such as 
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equitable subrogation and/or as a third-party beneficiary. 

34. Pursuant to Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of 

2007 (“MMSEA”), a responsible reporting entity (“RRE”)3 is required to report its status and 

responsibility as a primary payer to CMS and/or MAOs, so that an enrollee’s Medicare benefits 

may be properly coordinated.  

35. As Defendant is an RRE, it had an affirmative duty to provide notice regarding its 

primary payment status and responsibility to all entities designated by CMS to receive and process 

such information, such as FHCP. 

36. Defendant failed to report to CMS that Enrollee was a Medicare beneficiary and 

failed to alert CMS and FHCP that it was the primary payer responsible for Enrollee’s medical 

expenses, which would enable the proper coordination of benefits.   

37. Defendant also failed to pay for Enrollee’s medical expenses, which forced FHCP, 

the secondary payer, to make payments on Enrollee’s behalf. 

IV. STANDING 

38. Plaintiff is entitled to bring forth the claims herein by way of subrogation. 

Subrogation is the substitution of one person in the place of another with reference to a lawful 

claim or right.  See Dixie Nat'l Bank v. Employers Commercial Union Ins. Co., 463 So. 2d. 1147, 

1151 (Fla. 1985).   

  

                                                           
3 An RRE refers to any (i) liability insurance (including self-insurance); (ii) no-fault insurance; and 

(iii) workers’ compensation laws or plans. 
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Flow Chart of Relationship Amongst Insurer, Enrollee, FHCP, and Assignees 
 

 

                                                                                Enrollee                    

Insurer                 
 

 

 
Breach  

of PIP  

Contract                                                            Direct Subrogation pursuant to 42 C.F.R. § 411.26 

Claim 

                      

       

 

FHCP 

    
Assignment 

 

 

La Ley Recovery Systems 

    

 
Assignment 

 

MSP Recovery 

 
   Assignment 

 

 

MSPA Claims 1 

 
A. FHCP’s Right of Subrogation Under 42 C.F.R. § 411.26(a) 

39. An MA plan, like FHCP, “exercise[s] the same rights to recover from a primary 

plan, entity or individual that the [CMS] exercises under the MSP regulations.”  See 42 C.F.R. § 

422.108(f). 

40. As such, once FHCP provides payments in situations where it is deemed a 

PIP Policy 
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secondary payer, FHCP is automatically subrogated the right to recover reimbursement from the 

primary plan.  See 42 C.F.R. § 411.26(a) (“With respect to services for which Medicare paid, 

[FHCP] is subrogated to any individual, provide, supplier, physician, private insurer, State agency, 

attorney, or any other entity entitled to payment by a primary payer.”). 

41. FHCP has a direct statutory and regulatory right of action to recover from any 

primary plan, such as Defendant. See 42 C.F.R. § 411.24(e) (“Recovery from primary payers. 

[FHCP] has a direct right of action to recover from any primary payer.”).    

42. Accordingly, FHCP has standing to assert its subrogation rights against Defendant, 

the primary payer in this instance.  

     B.   FHCP’s Conventional and Equitable Subrogation Rights 

43. At all relevant periods, FHCP provided health insurance, health maintenance 

organization plans, and third-party administration services to groups and individuals, such as 

Enrollee.   

44. FHCP is entitled to the reimbursement of Medicare benefits it provided on 

Enrollee’s behalf as a proximate result of the Accident, as set forth below. 

45. FHCP provided these and other benefits to the Enrollee, pursuant to its obligations 

in the Evidence of Coverage, which specifically grants FHCP broad subrogation and 

reimbursement rights. 

46. FHCP’s Evidence of Coverage provides as follows:  

[w]e have the right and responsibility to collect for covered Medicare services for 

which Medicare is not the primary payer.  According to CMS regulations at 42 CFR 

sections 422.108 and 423.462, [HMO], as a Medicare Advantage Organization, will 

exercise the same rights of recovery that the Secretary exercises under CMS 

regulations in subparts B through D of part 411 of 42 CFR and the rules established 

in this section supersede any State laws.  

 

(emphasis added). 
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47. FHCP has rights of subrogation and reimbursement against any primary payer(s) to 

recover damages provided on an enrollee’s behalf, when the primary payer was responsible to 

tender payment for such medical expenses. 

48. In accordance with the applicable MA plan and Evidence of Coverage, FHCP 

provided Medicare benefits for necessary, reasonable, and related medical services rendered to 

Enrollee because of the Accident, as defined below.  

49. FHCP, as a secondary payer, completely satisfied all of the medical bills for 

Enrollee’s medical treatment. 

50. All payments processed and made by FHCP were subject to reimbursement from 

Defendant, the primary plan/payer. 

51. Subrogation would not result in any injustice to the rights of Defendant.   

52. FHCP and Plaintiff, by assignment, stand in the shoes of Enrollee to recover 

payments processed on Enrollee’s behalf by operation of law. 

C.     Assignments 

i. FHCP-La Ley Recovery Assignment Agreement 

53. On April 15, 2014, FHCP assigned all of its aforementioned subrogation claims, 

recovery, and reimbursement rights against any liable primary payer, including Defendant, to La 

Ley Recovery Systems, Inc. (“La Ley Recovery”) (“FHCP-La Ley Recovery Assignment 

Agreement”), divesting FHCP of all of its rights, title and interest in its recoveries.  [See Exhibit 

A, FHCP-La Ley Recovery Assignment Agreement]. 

54. Section 1.1 of the FHCP-La Ley Recovery Assignment Agreement between FHCP 

and La Ley Recovery, as identified in paragraph 53 herein, provides as follows: 
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[i]t is the intent of the parties to assist each other in the implementation of a system 

whereby [FHCP] and/or any entity it has contracted to recover, shift and/or bill on 

a service for all medical services and/or medications, diagnostic test or any amount 

it is obligated to pay to/or on behalf of any member or other liability that can be 

legally collected through an assignment of any kind and/or through Medicare and/or 

Medicaid rights and/or by State and/or Federal statute of any kind and/or any right 

of any nature whatsoever that exists now or in the future.  By way of this agreement, 

[FHCP] appoints, directs, and otherwise assigns all of [FHCP’s] rights as it pertains 

to the rights pursuant to any plan, State or Federal statute whatsoever directly and/or 

indirectly for any its members and/or plan participants. 

 

[Exhibit A, FHCP-La Ley Recovery Assignment Agreement § 1.1]. 

55. In addition to the catch-all provision quoted in Paragraph 54, Section 1.1 of the 

FHCP-La Ley Recovery Assignment Agreement includes “[b]y illustration but not by limitation” 

the following examples of recoveries permitted by the assignment: 

a. Personal Injury Protection payments of any state of any kind; 

b. Workman’s Compensation benefits of any state of any kind; 

c. Any claim for medical payment due any member of any nature through an 

insurance or self-insured; 

d. Any third party claim by a member which [FHCP] may have the right to 

subrogate; 

e. Any claim involving intentional tort, negligent commission and/or omission, a 

product liability claim for which a member has received Medical treatment paid 

for by Client;  

f. Any and all medical care treatments, diagnostics and/or supplies that a member 

received and/or can receive that can be collected from any source that is 

primarily responsible as Medicare and/or Medicaid are payors of last resort. 

 

[Exhibit A, FHCP-La Ley Recovery Assignment Agreement § 1.1]. 

 

56. In Article III of the FHCP-La Ley Recovery Assignment Agreement, FHCP 

permitted La Ley Recovery to contract with Plaintiff to collect on any subrogation claim, which 

states as follows: 

[FHCP] agrees that La Ley Recovery, at its discretion may contract law firms, 

lawyers, experts, investigators, claims specialists to collect on any claim(s), 

subrogation amounts or any other amounts recoverable pursuant to the terms of this 

agreement. 

 

[Exhibit A, FHCP-La Ley Recovery Assignment Agreement Article III].  
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ii. FHCP Approves the La Ley Recovery – MSP Recovery Assignment 

Agreement 

 

57. In compliance with Section 1.2 of the FHCP-La Ley Recovery Assignment 

Agreement which states “La Ley Recovery may assign the Agreement in whole or in part but the 

assignee must be approved by the Client,” FHCP executives and officers, including Susan Molina 

and Arisay Martinez, among others, communicated to La Ley Recovery via a series of 

communications between April and August 2014 that FHCP accepted, acknowledged, approved 

and consented to any subsequent assignment from La Ley Recovery to any entity designated by 

La Ley Recovery as an assignee.  Even though the Agreement only requires approval from the 

entire agreement and not assignment of the claims, FHCP indeed approved the assignment of 

claims from La Ley Recovery to MSP Recovery, LLC. 

iii. La Ley Recovery Systems, Inc.- MSP Recovery, LLC. Assignment Agreement 

58. On August 5, 2014, La Ley Recovery assigned all of the rights obtained from 

FHCP, specifically as it relates to the recovery of claims of Enrollee.  [See Exhibit B, La Ley 

Recovery-MSP Recovery, LLC Assignment Agreement]. That assignment agreement indicates as 

follows: 

LA LEY RECOVERY SYSTEMS, INC. (“La Ley Recovery Systems”), for and in 

consideration of the sum of Ten Dollars ($10.00) and other good and valuable 

consideration, the receipt of which is hereby acknowledged, does by these presents, 

assign, sell, transfer, convey, and set over to MSP RECOVERY, LLC., 

(“Assignee”), its successors and assigns, all rights, title and interest in and to the 

agreement, (the “Agreement”) entered by and between La Ley Recovery Systems 

and Florida Healthcare Plus, Inc., on April 14th, 2014, as it relates to the recovery 

of claims of member, M.M., and related documents evidencing a security interest, 

liens or other security interests or encumbrances executed, filed and/or created in 

conjunction with collateral securing the Agreement. This Assignment is made 

without recourse or warranty except as referred to herein. The assignor has assigned 

this claims(s), pursuant to the underlying agreement but also assigns all causes of 

action to Assignee as it relates to M.M. This assignment shall encompass all of the 

rights from La Ley Recovery Systems and/or FCHP assigned to La Ley Recovery 

Systems by that Agreement dated on April 14th, 2014.  
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iv. FHCP Receivership Proceedings 

59. After FHCP and La Ley Recovery entered into the FHCP-La Ley Recovery 

Assignment Agreement, FHCP was placed into Receivership Proceedings in Leon County, Florida. 

Pursuant to a Liquation Order, the Florida Department of Financial Services (the “Department”) 

was appointed as Receiver for FHCP effective January 1, 2015 and, thus, stepped into the shoes of 

FHCP to make any decisions based on the interests of FHCP, including the authorization to 

consent, agree, or, otherwise, affirm any agreements entered into or extended by FHCP and other 

related entities, such as Plaintiff. 

60. Subsequent the appointment of the Department as the receiver, the Department was 

aware of all claims processed by Plaintiff and collected on numerous claims until the date of the 

Settlement Agreement,4 where it collected an additional lump-sum payment from Plaintiff.  All 

payments collected were on claims that were sued upon by Plaintiff or, otherwise, processed by 

Plaintiff, as assignee asserting an MA lien.  The Department in all respects collected and, thereby, 

waived any right to object to its approval even if one was necessary by its actions, as well as 

collected on claims.  The Department never refused payments and was fully aware of all of 

Plaintiff’s actions. 

v. MSP Recovery, LLC-MSPA Claims 1, LLC Assignment Agreement 

61. On November 17, 2015, MSP Recovery, LLC. assigned all of the rights obtained 

from La Ley Recovery Systems, Inc. to Plaintiff, specifically as it relates to the recovery of claims 

of Enrollee.  [See Exhibit C, MSP Recovery, LLC- MSPA Claims 1, LLC Assignment Agreement]. 

That assignment agreement indicates as follows: 

MSP RECOVERY, LLC. (“Assignor”), for and in consideration of the sum of Ten 

Dollars ($10.00) and other good and valuable consideration, the receipt of which is 

                                                           
4 As more fully described in Paragraph 63. 
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hereby acknowledged, does by these presents, assigns, sells, transfers, conveys, and 

sets over to MSPA CLAIMS 1, LLC, (“Assignee”), its successors and assignees, 

all rights, title and interest in and to the agreement and/or assignment Assignor 

entered into with La Ley Recovery Systems, Inc. (“La Ley Recovery”) to recover 

any and all claims related documents evidencing a security interest, liens or other 

security interests or encumbrances executed, filed and/or created in conjunction 

with collateral securing the Agreement (the “Agreement”) La Ley Recovery 

received from Florida Healthcare Plus (“FHCP”) on April 14th, 2014 whereby 

FHCP is deemed to be secondary payer pursuant to 42 U.S.C. § 1395y(b)(3)(A), 

specifically the claim of M.M. This Assignment is made without recourse or 

warranty except as referred to herein. The assignor has assigned this claim(s), 

pursuant to the underlying agreement but also assigns all causes of action to 

Assignee. As such, Assignee is the proper holder of the recovery rights of any and 

all claims, including the claim of M.M., whereby FHCP is deemed to be a secondary 

payer pursuant to 421 U.S.C. § 1395y(b)(3)(A). 

 

vi. The Department Further Affirms the Validity of the (1) La Ley Recovery–

MSP Recovery LLC Assignment Agreement, and (2) MSP Recovery LLC- 

MSPA Claims 1 Assignment Agreement 
 

62. On June 1, 2016, the Department, acting in its capacity as receiver for FHCP, 

entered into a settlement agreement (“Settlement Agreement”) with La Ley Recovery Systems 

Inc., La Ley Recovery Systems – FHCP, Inc., MSP Recovery LLC, MSP Recovery Services, LLC, 

and MSPA Claims 1, LLC (collectively referred to as “La Ley Companies”).  [See Exhibit D, 

Settlement Agreement]. 

63. In the Settlement Agreement, the Department acknowledged and agreed to the 

terms and conditions of the FHCP-La Ley Recovery Assignment Agreement, which was executed 

by and between FHCP and La Ley Recovery and, in pertinent part, states as follows: 

WHEREAS, on April 15, 2014, La Ley entered into a Cost Recovery Agreement 

with Florida Healthcare Plus, Inc. (“FHCP”) under which FHCP assigned all rights, 

titled and interest held by FHCP to certain recoveries related to accidents or 

incidents recoverable pursuant to the Medicare Secondary Payer Act, the Medicaid 

Third Party Liability Act, and/or applicable Federal and State subrogation laws (the 

“Initial Agreement”) . . . 

 

2. Assignment of Claims and Recoveries. Receiver acknowledges and agrees 

that the terms and conditions of the Initial Agreement, to the extent such terms and 

conditions do not conflict with the terms and conditions of this Settlement 
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Agreement, shall remain in full force and effect from April 15, 2014 until the 

Effective Date of this Settlement Agreement. 

 

a. Receiver hereby agrees the Receiver shall not object to, or seek to 

terminate for any reason, the Initial Agreement, and expressly 

acknowledges and agrees that as of the execution of the Initial Agreement, 

all rights, title, and interest held by FHCP to recoveries, including any rights, 

title and interest assigned to FHCP pursuant to contractual agreements with 

FHCP members, related to accidents or incidents recoverable pursuant to 

the Medicare Secondary Payer Act, the Medicaid Third Party Liability Act, 

and/or any other applicable Federal or State subrogation laws, and rights, 

title and interest to recover payments made by FHCP on behalf of FHCP 

members pursuant to various legal theories related to accidents or incidents 

recoverable pursuant to the Medicare Secondary Payer Act, the Medicaid 

Third Party Liability Act, and/or any other applicable Federal or State 

subrogation laws (“Assigned Claims”) were and continue to be 

irrevocably assigned to La Ley. 
 

[Exhibit D, §§ Recitals, 2(a)]. 

 

64. The Department affirmed La Ley Recovery’s right to assign any and all claims of 

the FHCP-La Ley Recovery Assignment Agreement to any of the La Ley Companies. 

65. Additionally, the Department affirmed the MSP Recovery LLC-MSPA Claims 1 

Assignment Agreement.  Pursuant to the Settlement Agreement, the Department explicitly states 

that: 

Assignment. The Parties agree that prior to payment of the Final Settlement 

Payment described herein, the Parties shall not assign this Settlement Agreement, 

directly or indirectly, in whole or in part, without prior written approval of the other 

Party; provided, however, that the he Assigned Claims may be assigned by and 

among any of the companies collectively referred to herein as “La Ley,” and the 

Receiver acknowledges that any assignment of the rights described hereunder 

by or among those companies collectively referred to as “La Ley” occurring 

prior to the execution of this Settlement Agreement shall be valid and 

enforceable.   

 

[Exhibit D, § 20] (emphasis added). 

 

66. On June 14, 2016, the Leon County Circuit Court approved the terms of the 

Settlement Agreement, specifically finding “that the Settlement Agreement was negotiated in good 
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faith and is in the best interest of Florida Healthcare Plus, Inc.,” and the Leon County Circuit Court 

further retained jurisdiction to enforce the terms of the Settlement Agreement.  [Exhibit E, Leon 

County Circuit Court Order Approving Settlement]. 

67. The Leon County Circuit Court further approved the Settlement Agreement based 

upon the Department’s audit of La Ley Recovery’s system and methodologies, in which it 

explained, in pertinent part, that: “[s]ubject to this Court’s approval, and based upon the rationale 

set forth in the agreement, including the [Department’s] audit of La Ley’s system and 

methodologies.” [Exhibit E, Leon County Circuit Court Order Approving Settlement]. 

68. Accordingly, Plaintiff possesses all of FHCP’s subrogation rights to pursue and 

recover all medical claims, bills, and expenses FHCP provided on behalf of its MA Enrollee from 

and against any liable primary payer, including Defendant pursuant to the rights transferred from 

FHCP and the express affirmations provided by the Department as receiver for FHCP.  

V. CLASS REPRESENTATION ALLEGATIONS 

69. Pursuant to Florida Rule of Civil Procedure 1.220, Plaintiff brings this suit both 

individually, and on behalf of a Florida class of similarly situated MAOs.  The Class includes 

entities that: 

contracted directly with CMS and/or its assignee pursuant to Medicare Part C 

including, but not limited to, MAOs, and other similar entities, to provide Medicare 

benefits through a Medicare Advantage plan to Medicare beneficiaries for medical 

services, treatment, and/or supplies as required and regulated by CMS and HHS, all 

of which pertain to the same medical services and/or supplies that were the primary 

obligation of the Defendant; 

 

have made payment(s) of benefits, services, and/or supplies whereby the MAO, as 

a secondary payer, has the direct right and responsibility to collect for covered 

Medicare services, for which the Defendant, as the primary payer pursuant to 

Defendant’s contract covering the Medicare enrollee and Florida no-fault law 

(Section 627.736(4), Florida Statutes), was/is financially responsible to a Medicare 

beneficiary; and 
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have not been reimbursed by Defendant pursuant to the recognized Current 

Procedure Terminology codes based on the fee-for-service by the primary payer, as 

delineated by Section 627.736, Florida Statues, for medical services and/or supplies 

for their damages.5 

 

70. The Class includes, but is not limited to, the entities identified and listed in Exhibit 

“F,” attached hereto and incorporated herein by reference.  

A. Commonality 

71. This is an action whereby FHCP and the Class are subrogated and, otherwise, 

entitled to reimbursement for the payments made at fee-for-service rates, and as more fully 

delineated by section 627.736, Florida Statutes.  The same common source6 caused the harm 

suffered by Plaintiff and the Class.  

72. Numerous questions of law and fact are common to the claims of Plaintiff and the 

members of the Class.  Among these questions of law and fact are: 

a. Whether Plaintiff and the Class made payment(s) of Medicare benefits for 

which Defendant, as a no-fault insurance carrier, was responsible as a primary 

payer; 

 

b. Whether Defendant is the primary payer responsible to pay for Enrollee’s 

medical expenses pursuant to its contractual obligations and Florida no-fault 

law; 

 

c. Whether the Enrollee received emergency services and/or hospital inpatient 

services and/or other medical treatment or supplies as a result of the use, 

maintenance or operation of a motor vehicle that rendered Defendant primarily 

responsible to satisfy such expenses, before Plaintiff and the Class were obligated 

to make secondary payments on behalf of the enrollee; 

 

d. Whether Defendant, as Enrollee’s no-fault PIP insurer, is required to reimburse 

Plaintiff, as the secondary payer, the amount tendered as payment(s) in 

satisfaction of the medical expenses incurred during Enrollee’s emergency/in-

                                                           
5 The Class entities have not otherwise released their right to reimbursement as secondary payers. 

 
6 i.e., Defendant’s failure to primarily tender payment for an enrollee’s medical bills, and 

Defendant’s subsequent failure to reimburse Plaintiff, or other Class Members, for the payment(s) 

made on behalf of an enrollee, for which Defendant was legally obligated as the primary payer. 
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patient medical treatment(s), service(s) and/or any other payment(s) tendered 

by Plaintiff, to which Defendant was primarily responsible to pay pursuant to 

its contractual and statutory obligations;  

 

e. Whether federal law preempts state law and/or any defenses Defendant might 

raise, which might conflict with the statutory and regulatory provisions that 

render CMS and MAOs not responsible for payment of medical services and/or 

supplies, where a primary payer, like Defendant, exists; and 

f.  Whether Plaintiff and the Class are authorized to recover the full charged 

amount from Defendant, as provided in Section 627.736, Florida Statutes. 

 

73. The damages suffered by Plaintiff and the Class Members, were directly and 

proximately caused by the acts and/or omissions of Defendant, or those under the Defendant’s 

direction, control, or supervision. 

B. Typicality 

74. Both Plaintiff’s and the Class Member’s claims are typical since all have been 

damaged legally and/or equitably in the same manner, and Plaintiff asserts the same legal theories of 

recovery advanced by the Class. 

75. Plaintiff’s claims are typical of the class members’ claims because Defendant failed 

to reimburse Medicare secondary payers for the payments tendered on behalf of the enrollees in 

satisfaction of the medical expenses incurred by same.  Plaintiff seeks to recover its owed 

reimbursement, in other words, the payments that Defendant was primarily obligated to provide 

pursuant to its no-fault insurance policy and/or section 627.736 of the Florida Statutes, yet failed 

to.   

76. Plaintiff’s claims are predicated on the same statutes, regulations and legal theories 

and can be proven through class-wide proofs.  The facts involving Defendant’s practices, actions or 

omissions are similar with respect to Plaintiff and the Class Members and as such, Defendant’s legal 

defenses are the same for all claims. 

77. Defendant, the primary payer, failed to promptly satisfy the enrollees’ medical 
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expenses and thereafter failed to appropriately reimburse the Medicare secondary payers, such as 

Plaintiff and the Class Members, in violation of these Medicare secondary payers’ rights.   

78. The core issues that predominate over all other issues in this litigation is Defendant’s 

failure to properly satisfy its obligations in accordance with its policy of insurance and in violation of 

section 627.736 of the Florida Statutes, as well as its obligation to reimburse any secondary payers 

that tendered payment(s) on behalf of the enrollees.  

C. Numerosity 

79. The Class is so numerous that joinder of all members is impracticable. 

80. The Class is, upon information and belief, comprised of more than twenty-five (25) 

but less than fifty (50) entries or their assignees, which includes entities that: 

contracted directly with CMS and/or its assignee pursuant to Medicare Part C 

including, but not limited to, MAOs, and other similar entities, to provide Medicare 

benefits through a Medicare Advantage plan to Medicare beneficiaries for medical 

services, treatment, and/or supplies as required and regulated by CMS and HHS, all 

of which pertain to the same medical services and/or supplies that were the primary 

obligation of the Defendant; 

 

have made payment(s) of benefits, services, and/or supplies whereby the MAO, as 

a secondary payer, has the direct right and responsibility to collect for covered 

Medicare services, for which the Defendant, as the primary payer pursuant to 

Defendant’s contract covering the Medicare enrollee and Florida no-fault law 

(section 627.736(4) of the Florida Statutes), was/is financially responsible to a 

Medicare beneficiary; and 

 

have not been reimbursed by Defendant pursuant to the recognized Current 

Procedure Terminology codes based on the fee-for-service by the primary payer, as 

delineated by section 627.736 of the Florida Statues, for medical services and/or 

supplies for their damages.7 

 

D. Adequacy of Representation 

81. Plaintiff is an adequate representative of the Class, as Plaintiff will fairly and 

                                                           
7 The Class entities have not otherwise released their right to reimbursement as secondary payers. 
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adequately protect the interests and claims of all Class Members.  Plaintiff, as a member of the Class 

(as defined herein), is committed to the vigorous prosecution of this action, and retained competent 

counsel experienced in litigation of this nature.  There is no hostility of interests between Plaintiff and 

the Class Members.  Plaintiff anticipates no difficulty in the management of this litigation as a class 

action.  Plaintiff has no claims that are antagonistic to the claims of the Class Members and/or the 

claims it seeks to represent. 

82. To prosecute this case, Plaintiff has retained John H. Ruiz, Frank C. Quesada, and the 

MSP Recovery Law Firm.   John H. Ruiz has served as lead class counsel for numerous class action 

cases presiding in both state and federal courts.  In addition to being involved in these types of cases, 

John H. Ruiz handles other complex litigation matters, including trials.  Specifically, John H. Ruiz 

and Frank C. Quesada have the experience and financial ability to prosecute this case.  John H. Ruiz 

has successfully certified numerous no-fault cases affirmed on appeal by the Florida Third District 

Court of Appeals, a substantial number of which received final settlement approval as being fair, 

reasonable, and adequate to class members. 

VI. REQUIREMENTS OF FLA. R. CIV. P. 1.220(b) 

83. This action is maintainable pursuant to Florida Rules of Civil Procedure 1.220 

(b)(1)(A) and (b)(3).    

84. As a result of Defendant’s wrongful conduct and uniformity in the manner of injury 

sustained and legal issues presented, a class action is superior to other available methods for the fair 

and efficient adjudication of this litigation.  Individual joinder of each member of the Class is 

impractical, if not impossible.  The prosecution of separate claims by individual members of the Class 

would create a risk of inconsistent or varying adjudications concerning individual members of the 

Class, which would establish incompatible standards of conduct for Defendant.  Furthermore, the 
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burden of this Court of handling several thousand individual cases arising from the same nucleus of 

operative facts would be excessive and burdensome.  Individual litigation would also increase the 

expense and burden of the litigation to all parties and to the court system.  A class action will 

concentrate all of the litigation in one forum with no unusual manageability problems, particularly in 

this case where Defendant’s liability and the nature of the Class Members’ damages may be readily 

proven through common class-wide proofs.   

85. Defendant, its officers, directors, subsidiaries, or any other person or other entity 

related to, affiliated with or employed by Defendant, is excluded from the proposed Class. 

86. The damages caused to Plaintiff, as well as the damage sustained by each Class 

Member, have been directly and proximately caused by the acts and/or omissions of Defendant, or 

those under the direction, control, and/or supervision of Defendant. 

87. Additionally, Defendant has acted on grounds generally applicable to Plaintiff and all 

members of the Class.   

88. Defendant damaged Plaintiff and the Class Members, as a direct and proximate result 

of Defendant’s acts and/or omissions. 

VII. CAUSES OF ACTION 

COUNT I 

Breach of Contract for Failure to Pay PIP Benefits 

 

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through 

eighty-eight (88) above as if fully set forth herein, and further alleges: 

89. CMS and MAOs (i.e., FHCP) have a direct right of action to recover from primary 

plans, such as Defendant, for any Medicare benefits provided to an enrollee whereby original 

Medicare was a secondary payer. 

90. Like CMS, FHCP is subrogated the right to recover from Defendant, the primary 
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plan, due to its failure to provide primary payment for Enrollee’s medical treatment. 

91. Plaintiff, as assignee to FHCP, is pursuing reimbursement of the payment(s) 

rendered on Enrollee’s behalf, under its own right to be reimbursed. 

92. Plaintiff made a claim under the insurance policy issued by Defendant seeking PIP 

benefits for services provided to Enrollee.  Plaintiff complied with any and all conditions precedent 

to the institution of this action to the extent applicable. 

93. Defendant failed and/or refused to make complete payments of the No-Fault 

benefits as required by section 627.736 of the Florida Statutes. 

94. Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable 

proof to establish that it was not responsible for the payment. 

95. Defendant’s failure to pay the medical services and supplies damaged Plaintiff as 

set forth herein.   

96. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement 

with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical 

expenses related to the automobile accident. 

97. Plaintiff provided Medicare benefits and seeks to recover the full amount due under 

the PIP policy, $10,000.00. 

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class, 

against Defendant for damages, reasonable attorney’s fees pursuant to section 627.428 of the 

Florida Statutes, court costs, interests, and such other and further relief as this Court deems just 

and proper. 
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COUNT II 

Breach of Contract for Failure to Pay PIP Benefits 

[Conventional Subrogation]                                                                                                                                                                                                                                                                                                                                                                           

 

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through 

eighty-eight (88) above as if fully set forth herein, and further alleges: 

98. At the time of the Accident, Defendant maintained an insurance contract with the 

Enrollee.  A copy of this policy is in the exclusive possession of the Defendant. 

99. Plaintiff made a claim under the insurance policy issued by the Defendant wherein 

Plaintiff sought PIP benefits for the services provided to Enrollee.  Otherwise, Plaintiff complied 

with any and all conditions precedent prior to the institution of this action. 

100. Defendant failed and/or refused to make complete payments of the No-Fault 

benefits as required by section 627.736 of the Florida Statutes. 

101. Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable 

proof to establish that it was not responsible for the payment. 

102. Defendant’s failure to pay for the medical services and supplies provided to 

Enrollee damaged Plaintiff as set forth herein.  

103. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement 

with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical 

expenses related to the automobile accident. 

104. Plaintiff provided Medicare benefits and seeks to recover the full amount due under 

the PIP policy, $10,000.00. 

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class, 

against Defendant for damages, reasonable attorney’s fees pursuant to section 627.428 of the 

Florida Statutes, court costs, interests, and such other and further relief as this Court deems just 
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and proper. 

COUNT III 

Breach of Contract for Failure to Pay PIP Benefits 

[or in the alternative, Equitable Subrogation] 

 

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through 

eighty-eight (88) above as if fully set forth herein, and further alleges: 

105. Plaintiff made a claim under the insurance policy issued by the Defendant seeking 

PIP benefits for services provided to the Enrollee.  Plaintiff otherwise complied with all conditions 

precedent prior to the institution of this action. 

106. FHCP provided full payment for Enrollee’s medical expenses even though it was 

not primarily liable for the medical expenses, as there was a no-fault insurance policy in effect at 

the time of the Accident issued by the Defendant, which provided primary coverage for the 

Enrollee’s medical expenses. 

107. Defendant failed and/or refused to make complete payments of the No-Fault 

benefits as required by section 627.736 of the Florida Statutes. 

108. Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable 

proof to establish that it was not responsible for the payment. 

109. Defendant’s failure to pay the medical services and supplies damaged Plaintiff as 

set forth herein.  

110. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement 

with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical 

expenses related to the automobile accident. 

111. Plaintiff provided Medicare benefits and seeks to recover the full amount due under 

the PIP policy, $10,000.00. 
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WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class, 

against Defendant for damages, reasonable attorney’s fees pursuant to section 627.428 of the 

Florida Statutes, court costs, interests, and such other and further relief as this Court deems just 

and proper. 

DEMAND FOR JURY TRIAL 

 

Plaintiff hereby demands a trial by jury of all issues so triable. 

 

CERTIFICATE OF SERVICE 

 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was sent via Electronic 

Service this 12th day of September, 2016 to: Valerie Greenberg, Esq., Akerman LLP, Attorneys for 

Defendant, at E-mail: valerie.greenberg@akerman.com; marcy.aldrich@akerman.com; 

stacy.rodriguez@akerman.com; debra.atkinson@akerman.com. 

Respectfully submitted,  

 

      MSP RECOVERY LAW FIRM  

      5000 SW 75 Avenue, Suite 400 

      Miami, Florida 33155 

      Phone: (305) 614-2222 

Serve: serve@msprecovery.com   

 

      By:         /s/ Frank C. Quesada                       

      Frank C. Quesada, Fla. Bar No. 29411 

      John H. Ruiz, Esq., FL Bar No. 928150 
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112140737.1 

IN THE COUNTY COURT OF THE  

11th JUDICIAL CIRCUIT IN AND FOR 

MIAMI-DADE COUNTY, FLORIDA  

 

       CASE NO.: 2015-017104-CA-01 

MSPA RECOVERY, LLC,  

a Florida profit corporation, 

                   

 Plaintiff,  

v.  

 

STATE FARM MUTUAL AUTOMOBILE  

INSURANCE COMPANY, 

   

 Defendant,  
____________________________________/ 

 

AGREED ORDER   
 

 THIS CAUSE came before the Court July 10, 2017 for telephonic hearing1 on the 

Defendant’s Motion to Dismiss the Third Amended Complaint and the Plaintiff’s Motion to 

Compel Better Interrogatory Answers.  Based on the agreement of the parties and to further 

judicial efficiency, the Court orders and adjudges: 

1. Because Plaintiff has expressed an intent to file a motion for leave to file an 

Amended Complaint, Defendant agrees that its motion to dismiss the pending complaint is moot. 

Plaintiff has until July 24, 2017 to file its motion for leave to file its Fourth Amended 

Complaint.   

2. Plaintiff’s Motion to Compel Better Answers to Interrogatories is denied without 

prejudice to renew at an appropriate time given the Court’s stay of discovery in its Class Action 

Scheduling Order dated March 15, 2016.    

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 07/10/17. 

 
 
 
_____________________________ 
BARBARA ARECES 
CIRCUIT COURT JUDGE 

 

                                                 
1 Parties agreed to cancel hearing but appeared telephonically at the request of the Court.   
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112140737.1 

No Further Judicial Action Required on THIS 

MOTION 

CLERK TO RECLOSE CASE IF POST 

JUDGMENT 

 
The parties served with this Order are indicated in the accompanying 11th Circuit email 
confirmation which includes all emails provided by the submitter.  The movant shall 
IMMEDIATELY serve a true and correct copy of this Order, by mail, facsimile, email or 
hand-delivery, to all parties/counsel of record for whom service is not indicated by the 
accompanying 11th Circuit confirmation, and file proof of service with the Clerk of 
Court. 
 
Signed original order sent electronically to the Clerk of Courts for filing in the Court file. 
Copies furnished to: 
serve@msprecovery.com; breid@carltonfields.com; mallen@carltonfields.com 
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Copies furnished to: 

All Counsel of Record 

IN THE CIRCUIT COURT IN OF THE 11th 

JUDICIAL CIRCUIT IN AND FOR 

MIAMI-DADE COUNTY, FLORIDA 

 

CASE NO.: 15-17104-CA-01 

MSPA CLAIMS 1, LLC, 

 

 Plaintiff, 

v. 

 

STATE FARM MUTUAL AUTOMOBILE 

INSURANCE COMPANY, 

 

 Defendant. 

_______________________________________/ 

 

AGREED ORDER ON PLAINTIFF’S UNOPPOSED  

MOTION FOR LEAVE TO FILE FOURTH AMENDED COMPLAINT  

 

This cause came before the Court upon Plaintiff’s Unopposed Motion for Leave to File its 

Fourth Amended Complaint.  The Court, upon consideration of the Motion and being otherwise 

advised in its premises, it is: 

ORDERED and ADJUDGED as follows: 

1. Plaintiff’s Motion to file its Fourth Amended Complaint is GRANTED.  

2. Plaintiff has ten (10) days from the date of this order to file its Fourth Amended 

Complaint. 

3. Defendant has thirty (30) days thereafter to file its response. 

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 08/04/17. 

 
 
 
_____________________________ 
BARBARA ARECES 
CIRCUIT COURT JUDGE 
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2 
 

No Further Judicial Action Required on THIS 

MOTION 

CLERK TO RECLOSE CASE IF POST 

JUDGMENT 

 
The parties served with this Order are indicated in the accompanying 11th Circuit email 
confirmation which includes all emails provided by the submitter.  The movant shall 
IMMEDIATELY serve a true and correct copy of this Order, by mail, facsimile, email or 
hand-delivery, to all parties/counsel of record for whom service is not indicated by the 
accompanying 11th Circuit confirmation, and file proof of service with the Clerk of Court. 
 
Signed original order sent electronically to the Clerk of Courts for filing in the Court file. 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

MSP A CLAIMS 1, LLC, a Florida Limited Liability ) 
Company, MSP RECOVERY CLAIMS, SERIES ) 
LLC, a Delaware entity, and SERIES 16-05-456, a ) 
series ofMSP RECOVERY CLAIMS, SERIES 
LLC, 

Plaintiffs, 

V. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMP ANY 

Defendant. 

) 
) 
) CaseNo.: 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DECLARATION OF KRISTY STAPLETON 

I, Kristy Stapleton, under penalty of perjury, declare and state as follows: 

1. I am over the age of 21 and am competent to make this Declaration. 

2. I am employed by State Farm Mutual Automobile Insurance Company ("State 

Farm Mutual") as an Assistant Vice President-Accounting at State Farm Mutual's corporate 

headquarters in Bloomington, Illinois. I have been employed by State Farm Mutual for over 

35 years in various accounting functions and I oversee the department that prepares and files 

the Annual Statements and related filings for State Farm Mutual and its property and casualty 

affiliates. I have personal knowledge of the matters stated herein and, if called as a witness, 

could competently testify thereto. 

3. State Farm Mutual is a mutual insurance company organized under the laws of 

Illinois with its home office in Bloomington, Illinois. State Farm Mutual is licensed to conduct 

business and does conduct business in all 50 states and the District of Columbia. 
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4. State Farm Mutual's books and records are maintained in its home office, its 

directors are elected primarily at its home office, and its Board of Directors meetings are held 

primarily at its home office. 

5. State Farm Mutual's principal officers are located at its home office and its 

federal income tax returns and state premium tax returns are filed from its home office. 

6. State Farm Mutual's functional departments are headquartered at its home 

office, including its Property and Casualty ("P&C") Actuarial Department, which drafts its 

policy forms, its P&C Underwriting Department, which creates its underwriting standards, its 

P&C Claims Department, its Human Resources Department, its Systems Department, and its 

Administrative Services Department, among others. 

I declare under penalty of perjury under the laws of the United States that the foregoing 

is true and correct. 

Kristy Stapleton 

-2-
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COMPLAINT: `~ uN~~a r.rz.c.P. 23
JURY DEMAND: ~7 Yes ❑ No

ABOVE ►NFORn9A'T~ON IS TRUti &CORRECT TO TIIC I3ES'I' OIL MY K O~'I.,G GE
DA'I'I~ ~ NA"I'URG A?'f0 GY OP RECORD

August 3, 2018
..~~,

FOR OFFICE USL; ONI,}'
RGCGIP"I'~t AMOUNT IPP JUDGP; MAG JIJDG6
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

l~he JS 4a civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or 
ot(ier papers as

required by la~~~, except as provided b}~ local rules of cow~t 'This form, approved by the Judicial Conference of the United States in September 1974, is

required for the use of the Clerl< of Cow~t for the purpose of initiating the civil docket sheet. Cousequeutly, a civil cover sheet is submitted to 
the Clerk of

Cow~t for each civil complaint filed. "i'he attorney filing a case should complete the form as follows:

1. (a) I'IaintifTs-llefendants. Enter names (last, first, Middle initial) of plaintiff and defendant. If the plaintiff or defendant is a govermnent agency, 
use

only tl~e full name or standard abbreviations. 11~ the plaintiff or defendant is an official within a government agency, identify first the agency and then the

official, giving both name and title.

(b) CoLmty oi' Residence. Tor each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at 
the

time of filing. In U.S. plaintiff cases, enter flee ❑ame of the county in which the first listed defendant resides at the time of filing. (NOTE: lit land

condemnation cases.. the cotmty of residence of the "defendant" is the location of the tract of land involved.)

(c) Attorneys. Gnt~r the fn•m name, address, Yelephone number, and attorney of record. if there are several atto~~neys, list thci~~ on air attachment,

noting in this section "(sec atlachmei~t)".

IL Jurisdiction. 'I~he basis o1'jurisdiction is set larth ender Rule 8(a), P. R.C.P., which requires Yhat jurisdictions be shown in pleadings. Place an "X" in

one ofthe boxes. If There is more than one basis ofjin•isdiction, precedence is given in the order shown below.

United States plaii~tii'f. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the U~~ited States are included here.

United States defendant (2) Whcn the plaintiff is suing the United States, its oiTicers or agencies, place an "X" in this box.

Federal question. (3) 'Phis refers to suits under 2A iJ.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to the

Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plai~~tiff or defendant code takes precedence, and

box 1 or 2 should be narked. Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Boy 4

is checked, the citizenship of the differe»t parties must be checked. (See Section III below; federal question actions take precedence over diversity cases.)

111. Residence (citizenship) of Principal Parties. This section of the JS 4~t is to be completed if diversity of citizenship was indicated above. Mark this

section {or each principal party.

I V. Natin•c of'Suit Nature of Suit. Place an "X" in the appropriate boa. If there are multiple nature of suit codes associated with tl~e case, pick tl~e nature

of suit code that is most applicable. Click here for: Nature of Suit Code Dcscripiions.

V. Origin. Place an "X" in one of the seven boxes.

Original Proceedings. (1) Cases ~n~hich originate in the United States district courCs.

Removed from State Court. (2) Proceedings initiated in state cow•ts may be removed to the dish•ict courts under Title 28 U.S.C., SecCion ]441. When the

petition for removal is granted, check this box.

Refiled (3) nttach copy of Order for Dismissal of Previous case. Also complete VI.

Reinstated or Reopened. (4) Checic this boa for cases reinstated or reopened i~~ the district co~n~t Use the reopening date as the filing date.

"1'ranslcrrctl ii~o~n nnotlier District (5) For cases transferred Linder Title 28 U.S.C. Section 1404(a). Do ~1ot~ use this for within district transfers or multidistrict

litigation transfers.

Multidistrict Litigation. (6) Check this box ~-vhen a multidistrict case is trai~sPerred into the district under authority of Title 28 U.S.C. Section 1407. When Phis

box is checked, do not check (5) above.

Appeal to District.ludge from Magistrate Judgment (7) Checic this boa for an appeal 1i•om a magisU~ate judge's decision.

Remanded from Appellate Cow•t (A) Chccl< this box if remanded fi•on~ Appellate Court.

Vl. Related/Refiled Cases. "phis section of the JS 44 is used to reference related pending cases or re-filed cases. li~sert the docket numbers and tl~e

correspondiu~.judges name for such cases.

VI1. Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of die cause. Do not cite jurisdictional

statutes unless diversity. L;xample: U.S. Civil StatuCe: 47 USC 553

Brief Description: U~~authorized reception of cable service

Vlll. Requested in Complaint Class nctioi~. Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.

Demand. In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction.

J ury Demand. Check the approprilte box to indicate whether or not a,jury is being de~~landed.

Date and Attorney Signature. Date and sign the civil cover sheet.

Case 1:18-cv-23165-RNS   Document 1-4   Entered on FLSD Docket 08/03/2018   Page 2 of 2



ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: Class Action Claims State Farm Failed to Reimburse Medicare Payments

https://www.classaction.org/news/class-action-claims-state-farm-failed-to-reimburse-medicare-payments
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