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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

MSPA CLAIMS 1, LLC, a Florida Limited Liability

Company, MSP RECOVERY CLAIMS, SERIES

LLC, a Delaware entity, and SERIES 16-05-456, a

series of MSP RECOVERY CLAIMS, SERIES LLC,
Plaintiffs,

V. Case No.

STATE FARM  MUTUAL  AUTOMOBILE
INSURANCE COMPANY, a Florida profit
corporation,

Defendant.
/

NOTICE OF REMOVAL

PLEASE TAKE NOTICE that Defendant State Farm Mutual Automobile Insurance
Company (“State Farm”) hereby removes to this Court the state court action described below
pursuant to 28 U.S.C. §§ 1331, 1332, 1441, and 1446. This Court has jurisdiction over said
action on the basis of (i) the Class Action Fairness Act (“CAFA”) and (ii) federal question
jurisdiction. In support of this Notice of Removal, State Farm states the following:

BACKGROUND

1. This is a putative class action pending in the Circuit Court of the Eleventh Judicial
Circuit in and for Miami-Dade County, Florida, styled MSPA Claims I, LLC v. State Farm
Mutual Automobile Insurance Co. (Case No. 2015-17104-CA-01). Over a series of amendments,
Plaintiffs have transformed this case from a $15,000 County Court action into a substantial class
action that raises significant federal questions and satisfies the jurisdictional requirements of

CAFA.



Case 1:18-cv-23165-RNS Document 1 Entered on FLSD Docket 08/03/2018 Page 2 of 23

2. This action was originally commenced by MSP Recovery, LLC' in County Court
in Miami-Dade County, Florida on December 22, 2014. See Complaint, MSP Recovery, LLC v.
State Farm Mut. Auto. Ins. Co., Case No. 2014-16131-CC-25.> The County Court complaint
asserted an individual claim against State Farm under the Medicare Secondary Payer Act (“MSP
Act”) for damages, alleging that, as a primary plan under the MSP Act, State Farm had failed to
reimburse MSP Recovery, LLC’s assignee, Florida Healthcare Plus (“FHCP”), for medical bills
incurred by a State Farm insured (referenced as M.M.) that FHCP had paid conditionally. See
generally id. The County Court complaint averred that it was “an action for damages less than
Fifteen Thousand Dollars ($15,000.00), exclusive of interests, costs, and attorney’s fees.” Id.
Q1. Due to the inconsequential amount in controversy, State Farm answered the County Court
complaint, and the case proceeded in County Court.

3. On February 20, 2015, MSP Recovery, LLC filed an Amended Complaint in
County Court.” The Amended Complaint continued to aver that this was “an action for damages
less than Fifteen Thousand Dollars ($15,000.00), exclusive of interests, costs, and attorney’s
fees” Id. 1. The Amended Complaint kept its claims largely the same, but added new facts
regarding the assignment of “recovery and/or reimbursement rights” on which plaintiff MSP
Recovery, LLC relied for standing, alleging that FHCP assigned such rights to La Ley Recovery,

which in turn assigned them to MSP Recovery, LLC. Id. {{ 5-6.

! The entity “MSP Recovery, LLC” was subsequently substituted with MSPA Claims 1,
LLC and is no longer a Plaintiff in this action.

% A copy of the County Court complaint can be found in Composite Exhibit A at pages 1-
29.

? A copy of the Amended Complaint filed in County Court can be found in Composite
Exhibit A at pages 37-58.
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4. Neither the original Complaint nor the Amended Complaint contained any class-
action allegations.

5. On May 29, 2015, MSP Recovery, LLC moved to transfer the case to Circuit
Court on the basis that its request for damages exceeded the County Court’s jurisdictional limit.
The motion was granted on July 10, 2015, and the case was opened in Circuit Court in Miami-
Dade County as Case No. 2015-17104-CA-01."

6. On February 16, 2016, MSPA Claims 1, LLC was substituted for MSP Recovery,
LLC as Plaintiff.

7. More than a year after the case had been filed in County Court, Plaintiff MSPA
Claims 1, LLC amended its complaint on March 16, 2016 to assert class-action claims.’

8. In its Amended Class Action Complaint for Damages, Plaintiff MSPA Claims 1,
LLC considerably altered the nature of its action against State Farm. Dropping its MSP Act
claim, MSPA Claims 1, LLC asserted four state-law claims for breach of contract and
subrogation against State Farm. See generally id. ] 75-104. The plaintiff sought to represent a

13

class of 25-50 entities, or their assignees, that “contracted directly with” the Centers for
Medicare & Medicaid Services (“CMS”) to provide Medicare benefits through a Medicare
Advantage plan and that have “made payment(s) of benefits . . . as a secondary payer . . . for
which the [State Farm], as primary payer . . ., was/is financially responsible . . . .” Id. {{ 55, 66.

The Amended Class Action Complaint for Damages expressly sought to recover only the

$10,000 maximum benefit under Florida’s no-fault insurance laws for the representative claimant

* A copy of the court’s order granting MSP Recovery, LLC’s motion to transfer can be
found in Composite Exhibit A at pages 59-60.

> A copy of the March 16, 2016 Amended Class Action Complaint for Damages can be
found in Composite Exhibit A at pages 65-89. The conversion of the case into a class action
required State Farm to retain counsel familiar with complex litigation.

3-



Case 1:18-cv-23165-RNS Document 1 Entered on FLSD Docket 08/03/2018 Page 4 of 23

and for each Medicare beneficiary for whom MSPA Claims 1, LLC’s assignor, FHCP, made
payment as a secondary payer, and alleged that the total damages sought did not exceed
$75,000.00. Id. 99 1, 24 n.3. State Farm could not remove the Amended Class Action
Complaint because the CAFA requirement that there be 100 or more putative class members was
not satisfied and there was no federal question alleged. See id. { 66 & Exh. F thereto.

9. On September 12, 2016, MSPA Claims 1, LLC filed its Third Amended Class
Action Complaint for Damages in Circuit Court, which made various revisions to the pleading’s
allegations regarding standing and the relationship between the Plaintiff and its assignors.
Compare Amended Class Action Complaint f 38-54 with Third Amended Class Action
Complaint Jq 38-68.° Like the previous class-action complaint, this pleading asserted only state-
law causes of action for breach of contract and subrogation (see id. {J 89-111), and expressly
alleged that “[n]o individual recovery exceeds” $10,000.00 and that the assignor’s “aggregate
claims against [State Farm] do not exceed” $75,000.00. Id. 1. Plaintiff MSPA Claims 1, LLC
continued to seek to represent a class of 25-50 entities, or their assignees, that ‘“contracted
directly with CMS . . . to provide Medicare benefits through a Medicare Advantage plan” and
that have “made payment(s) of benefits . . . as a secondary payer . . . for which the [State Farm],
as primary payer . . ., was/is financially responsible . . . .” Id. ] 69, 80. As with the previous
class-action complaint, State Farm could not remove the Third Amended Class Action
Complaint because the CAFA requirement that there be 100 or more putative class members was

not satisfied and there was no federal question alleged. See id. ] 80 & Exh. B thereto.

® A copy of the September 12, 2016 Third Amended Class Action Complaint can be
found in Composite Exhibit A at pages 94-204.
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10. The nature and scope of this action drastically and substantially changed,
however, on July 5, 2018 when Plaintiff filed its Fourth Amended Class Action Complaint for
Damages (“Fourth Amended Complaint” or “FAC”).”

11. The Fourth Amended Complaint added two new Plaintiffs in addition to MPSA
Claims 1, LLC: MSP Recovery Claims, Series LLC and Series 16-05-456, a Series of MSP
Recovery Claims, Series LLC. Id. {{ 28-31. The Fourth Amended Complaint also expanded the
representative claims from one to four, adding new allegations regarding three Medicare
beneficiaries—P.K., E.C., and M.P.—who were also insured under State Farm no-fault insurance
policies and for whom Plaintiffs’ assignees made conditional payments for their accident-related
medical expenses that State Farm allegedly failed to reimburse. See id. ] 12-26. In addition,
the Plaintiffs’ alleged standing to sue State Farm is premised on three representative “assignment
agreements,” which Plaintiffs contend assigned to them “any and all rights to recover conditional
payments made on behalf of Assignors’ health plan members and Enrollees, including those who
were insured by” State Farm. Id. {q 35-48. Two of the representative assignors are new to the
Fourth Amended Complaint: Health First Health Plans, Inc. (“through its administrator
Administrative Plans, Inc.”), and Interamerican Medical Center Group, LLC (“IMC”). Finally,
the Fourth Amended Complaint omits the state-law claims for breach of contract and subrogation
asserted in Plaintiffs’ prior pleadings, and replaces them with a federal claim against State Farm
for damages under the MSP Act. See id. {{ 105-20.

12.  The Fourth Amended Complaint also revises and substantially broadens the
proposed class definition to include not only entities, or their assignees, that “contracted directly

with” CMS (such as Medicare Advantage Organizations or “MAOs”), but first-tier and

TA copy of the Fourth Amended Complaint is attached hereto as Exhibit B.

-5-



Case 1:18-cv-23165-RNS Document 1 Entered on FLSD Docket 08/03/2018 Page 6 of 23

downstream entities as well. See id. (] 72-78; infra { 27 (defining first-tier and downstream
entities). As a result of the amendments, the proposed class exceeded, for the first time, 100
putative members. See id. J 76. The Fourth Amended Complaint contains no limitations on the
alleged amount in controversy, does not limit any individual claim to the $10,000 maximum
benefit under Florida’s no-fault insurance laws, and seeks a substantial amount of damages in
connection with each representative claim and on behalf of the putative class.

13. Section 1441(a) provides that “[e]xcept as otherwise expressly provided by Act of
Congress, any civil action brought in a State court of which the district courts of the United
States have original jurisdiction, may be removed by the defendant or the defendants, to the
district court of the United States for the district and division embracing the place where such
action is pending.” 28 U.S.C. § 1441(a). Venue in this Court is proper under 28 U.S.C.
§ 1441(a) and Local Rule 3.1 because (i) this action is being removed from the state court in
which it was originally filed, the Circuit Court of the Eleventh Judicial Circuit in and for Miami-
Dade County, Florida, which sits within the Southern District of Florida, and (ii) the Fourth
Amended Complaint alleges that the cause of action accrued in Miami-Dade County, Florida.
See FAC | 33.

GROUNDS FOR REMOVAL

I THIS COURT HAS JURISDICTION PURSUANT TO THE CLASS ACTION
FAIRNESS ACT (“CAFA”).

14.  This Court has original jurisdiction over this civil action pursuant to 28 U.S.C.
§ 1332(d), the codification of CAFA.

15.  CAFA confers jurisdiction on federal district courts over class actions in which
(1) any plaintiff class member is diverse in citizenship from any defendant; (2) there are at least

100 proposed plaintiff class members; and (3) the aggregate amount in controversy exceeds
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$5 million, exclusive of interest and costs. See 28 U.S.C. § 1332(d). CAFA authorizes removal
of such actions pursuant to 28 U.S.C. § 1446.

16. As a threshold matter, this action is a proposed “class action” as defined by
CAFA because it is a case brought by a representative of a putative class and was filed in state
court pursuant to a statute or rule authorizing such a class. See 28 U.S.C. § 1332(d)(1)(B).2
Specifically, Plaintiffs bring their claims under Florida Rule of Civil Procedure 1.220, which
authorizes class actions, and represent that they bring this lawsuit against State Farm “on their
own behalf and on behalf of all Class members or their assignees operating in Florida.” FAC
9 73. The Plaintiffs “seek class certification of the claims alleged in this action and judgment for
damages for themselves and the class members.” Id.

17. As demonstrated below, all of the remaining requirements for CAFA jurisdiction
are satisfied here. Moreover, to the extent there is any doubt whether the CAFA requirements
are met, it is clear from both Supreme Court precedent and CAFA’s legislative history that such
doubts should be resolved in favor of federal jurisdiction. See, e.g., Dart Cherokee Basin
Operating Co. v. Owens, 135 S. Ct. 547, 554 (2014) (stating that “no antiremoval presumption
attends cases invoking CAFA, which Congress enacted to facilitate adjudication of certain class
actions in federal court”); S. Rep. 109-14, at 43 (2005) (“Overall, [CAFA] is intended to expand
substantially federal court jurisdiction over class actions. Its provisions should be read broadly,
with a strong preference that interstate class actions should be heard in a federal court if properly
removed by any defendant.”); id. at 35 (explaining that the intent of CAFA “is to strongly favor

the exercise of federal diversity jurisdiction over class actions with interstate ramifications”).

® “IThe term ‘class action’ means any civil action filed under rule 23 of the Federal
Rules of Civil Procedure or similar State statute or rule of judicial procedure authorizing an
action to be brought by 1 or more representative persons as a class action.” Id.

-
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Indeed, the Eleventh Circuit has recognized that, in light of the Supreme Court’s holding in Dart,
courts “may no longer rely on any presumption in favor of remand in deciding CAFA
jurisdictional questions.” Dudley v. Eli Lilly & Co., 778 F.3d 909, 912 (11th Cir. 2014).

A. CAFA’s Diversity-of-Citizenship Requirement Is Satisfied.

18. Under CAFA, the required diversity of citizenship is satisfied so long as there is
“minimal diversity,” which exists if “any member of a class of plaintiffs is a citizen of a State
different from any defendant.” 28 U.S.C. § 1332(d)(2)(A); see also Evans v. Walter Indus., Inc.,
449 F.3d 1159, 1163 (11th Cir. 2006) (stating that “[u]nder CAFA, federal courts now have
original jurisdiction over class actions in which . . . there is minimal diversity (at least one
plaintiff and one defendant are from different states)””). Here, there is complete diversity.

19. Plaintiff MSPA Claims 1, LLC is a limited liability company, organized under
Florida law, with its principal place of business in Miami-Dade County, Florida. FAC { 28.
Thus, under CAFA, Plaintiff MSPA Claims 1, LLC is a citizen of Florida.’

20. Plaintiff MSP Recovery Claims, Series LLC “is a Delaware series limited liability
company with its principal place of business” in Miami-Dade County, Florida. FAC qq 29-31.
Thus, under CAFA, Plaintiff MSP Recovery Claims, Series LLC is a citizen of both Delaware
and Florida.

21. Plaintiff Series 16-05-456, is a series of MSP Recovery Claims, Series LLC, and

has its principal place of business in Miami-Dade County, Florida. Id. | 31.

? Under CAFA, “an unincorporated association shall be deemed to be a citizen of the
State where it has its principal place of business and the State under whose laws it is organized.”
28 U.S.C. § 1332(d)(10). For purposes of CAFA, a limited liability company is considered to be
an “unincorporated association.” See Ferrell v. Express Check Advance of S.C. LLC, 591 F.3d
698, 699-700 (4th Cir. 2010); see also O’Shaughnessy v. Cypress Media, L.L.C., 2014 WL
1791065, at *4 (W.D. Mo. May 6, 2014) (same).

_8-
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22. State Farm is a mutual insurance company organized and incorporated under the
insurance laws of the State of Illinois. State Farm’s principal place of business is the State of
Illinois. See Declaration of Kristy Stapleton, { 3, attached hereto as Exhibit C. Therefore, State
Farm is a citizen of Illinois. See 28 U.S.C. § 1332(c)(1).

23.  In light of the Plaintiffs’ Florida and Delaware citizenships and State Farm’s
Illinois citizenship, CAFA’s minimal diversity requirement is satisfied. See 28 U.S.C.
§ 1332(d)(2).

B. The Putative Class Consists Of More Than 100 Members.

24, Although State Farm does not concede that Plaintiffs have defined a proper class
or that a class can be defined or maintained, Plaintiffs’ class definition in the Fourth Amended
Complaint makes clear that the proposed class would include at least 100 members, thus
satisfying the requirement of 28 U.S.C. § 1332(d)(5)(B).

25. Plaintiffs assert a broadly defined class of non-governmental organizations or
their assignees that provide benefits under Medicare Part C in the State of Florida. Plaintiffs
define the putative class as follows:

All non-governmental organizations (including, but not limited to MAOs, first-

tier entities, and downstream entities) or their assignees, that provide benefits

under Medicare Part C in Florida and made conditional payments for the accident-

related medical expenses of Enrollees within the applicable limitations period (the

“Class Period”), for which the defendant had provided no-fault insurance

coverage, but failed to make primary payment or full reimbursement. This class

definition excludes (a) defendant, its officers, directors, management, employees,

subsidiaries, and affiliates; and (b) any judges or justices involved in this action
and any members of their immediate families.

FAC | 78.
26. Under Medicare Part C, Medicare beneficiaries may elect to receive Medicare
benefits through private insurers, including Medicare Advantage Organizations (“MAQOs”). See

42 U.S.C. § 1395w-21. According to Plaintiffs’ allegations, there are at least 37 MAOs who

9.
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contracted with CMS to “provide benefits under Medicare Part C in Florida.” See FAC { 80;
Composite Exhibit A at pp. 202-04 (Exh. F to 3d Am. Compl.); Composite Exhibit A at pp. 88-
89 (Exh. B. to Am. Class Action Compl.).

27.  Plaintiffs’ expanded proposed class definition in the Fourth Amended Complaint,
however, is not limited to MAOs. For the first time, it also includes other “non-governmental
entities,” such as first-tier and downstream entities. FAC qq 74, 76. First-tier entities are defined
as “any party that enters into an acceptable written arrangement with [a Medicare Advantage]
organization or contract applicant to provide administrative services or health care services for a
Medicare eligible individual.” 42 C.F.R. § 422.500(b); see also FAC | 73. Downstream entities
are defined as “any party that enters into an acceptable written arrangement below the level of
the arrangement between [a Medicare Advantage] organization (or contract applicant) and a first
tier entity.” 42 C.F.R. §422.500(b); see also FAC { 74.1° According to Plaintiffs’ own
allegations, the putative class—for the first time—includes “hundreds of first-tier and
downstream entities (and their assigns),” in addition to at least 37 MAQOs. FAC { 76 (emphasis
added).

28. Although State Farm does not concede the propriety or breadth of the class as
alleged by Plaintiffs, because Plaintiffs’ proposed class definition includes at least 37 MAOs that
contracted with CMS to provide benefits under Medicare Part C and “hundreds of first-tier and
downstream entities (and their assigns)” (id. | 76), it is clear that the proposed class would
include at least 100 members, satisfying CAFA’s numerosity requirement. See Murray v.

Midland Funding, LLC, 2015 WL 3874635, at *2 (D. Md. June 23, 2015) (finding that CAFA

10 According to the FAC, “[f]irst-tier and downstream entities administer and provide
Medicare services to Medicare beneficiaries who are MAQO Enrollees. The first-tier and
downstream entities bear the full risk of loss because of their contractual obligations with
MAOs.” FAC{ 75.

-10-
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jurisdiction existed where, among other things, the “complaint adequately allege[d] numerosity
to permit a conclusion that the total plaintiff class members easily exceed 100 in number”);
Murray v. DirecTV, Inc., 2013 WL 12131736, at *2 (C.D. Cal. July 23, 2013) (finding that the
numerosity requirement was satisfied because the complaint alleged that “more than 57,000
persons” were putative class members and, thus, “it [wa]s apparent on the face of the [complaint]
that there [we]re over 100 putative class members”).

C. CAFA’s Amount-In-Controversy Requirement Is Satisfied.

29. Under CAFA, the claims of the individual, putative class members are aggregated
to determine whether the amount in controversy exceeds the sum or value of $5,000,000,
exclusive of interest or costs. See 28 U.S.C. § 1332(d)(6). The amount in controversy is not the
amount the plaintiffs are likely to recover, but rather “‘an estimate of the amount that will be put
at issue in the course of the litigation.”” Dudley, 778 F.3d at 913 (quoting Pretka v. Kolter City
Plaza 11, Inc., 608 F.3d 744, 751 (11th Cir. 2010)). “[A] defendant’s notice of removal need
include only a plausible allegation that the amount in controversy exceeds the jurisdictional
threshold.” Dart, 135 S. Ct. at 554; see also Pretka, 608 F.3d at 754 (“[A] removing defendant
is not required to prove the amount in controversy beyond all doubt or to banish all uncertainty
about it.”).

30.  Although State Farm believes that it will establish that it does not have any
liability to Plaintiffs or to any putative class member, it is clear from the Fourth Amended
Complaint and Plaintiffs’ class definition that the amount in controversy exceeds $5,000,000.

31.  Plaintiffs’ allegations relate to accident-related medical expenses that were
conditionally paid by MAOs, first-tier entities, and downstream entities to Medicare

beneficiaries, who were insured under State Farm no-fault insurance policies. FAC {{ 1-7.

-11-
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Plaintiffs seek “double damages under the [Medicare Secondary Payer] Act for [State Farm’s
alleged] failure to properly reimburse conditional payments for [those Medicare beneficiaries’]
accident-related medical expenses within the applicable limitations period.” Id. 7.

32.  Plaintiffs identify four “representative claims” in the Fourth Amended Complaint.
Plaintiffs contend that M.M. is a Medicare beneficiary enrolled in a Medicare Advantage plan
managed by one of “the MSP Plaintiffs’ Assignors.” FAC { 10. Plaintiffs allege that M.M. was
a State Farm insured at the time M.M. incurred accident-related medical expenses, and that State
Farm, as the primary payer under the MSP Act, failed to pay M.M.’s expenses or to reimburse
one of Plaintiffs’ assignors for the conditional payment of those expenses. Id. {{ 10-11.
According to the Fourth Amended Complaint, State Farm “owes the MSP Plaintiffs at least
$14,918.00 for M.M.’s accident-related medical expenses.” Id. { 11. Plaintiffs allege similar
facts with respect to the representative claims of P.K., E.C., and M.P. (see id. ] 12-23),
concluding that State Farm “owes the MSP Plaintiffs at least $410,271.03 for P.K.’s accident-
related medical expenses” (id. | 15), “at least $57,569.90 for E.C.’s accident-related medical
expenses” (id. I 19), and “at least $39,321.00 for M.P.’s accident-related medical expenses” (id.
9 23). Just on those four representative claims alone, and in light of Plaintiffs’ claim for double
damages under the MSP Act,'' Plaintiffs’ allegations place the amount in controversy at a
minimum of $1,044,159.86 ($522,079.93 multiplied by 2).

33.  But given Plaintiffs’ allegations that State Farm’s failure to fulfill its obligation as
a primary payer was ‘“‘systemic” and ‘“‘systematic” and that the four representative claims

“constitute only a small fraction of the conditional payments for which [State Farm] failed to

! See FAC at Prayer for Relief, J (c)(1).

-12-
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reimburse the MSP Plaintiffs and the Class Members” (FAC ] 1, 8, 26 n.5), it is reasonable to
conclude that the aggregate amount in controversy for the putative class is substantially higher.

34. Indeed, based on the damages sought by Plaintiffs on the four representative
claims, the average amount of damages sought per claimant, including double damages, is
$261,039.97. Applying that average, if each of the 37 putative MAO class members has only
one outstanding or unreimbursed claim for a State Farm insured, then the amount in controversy
reaches $9,659,478.89 (including double damages)—well above the $5,000,000 threshold for
CAFA.

35. In addition to the putative MAO class members, as noted, Plaintiffs allege for the
first time that there are “hundreds” of first-tier and downstream entities included within the
putative class and that those entities have also incurred damages. FAC {{ 74-76 (emphasis
added). Inclusion of their claims would increase the amount in controversy even further above
$5,000,000. See Cappuccitti v. DiNecTV, Inc., 623 F.3d 1118, 1122-23 n.7 (11th Cir. 2010)
(using “simple arithmetic” to conclude that the complaint’s allegations satisfied CAFA’s
jurisdictional requirements); see also Scott v. Cricket Commc’ns, LLC, 865 F.3d 189, 196 (4th
Cir. 2017) (noting that “a removing defendant is somewhat constrained by the plaintiff” and
explaining it is appropriate for defendant’s allegations as to the amount in controversy to rely on
“reasonable estimates, inferences, and deductions”).

36. Moreover, Plaintiffs allege that there are “more than 5,700 instances where
defendant (or one of its affiliates) reported to CMS its responsibility to pay for insureds’
accident-related medical expenses but may have paid nothing and failed to reimburse the MSP
Plaintiffs or their Assignors for the Assignors’ conditional payments.” FAC { 26. Thus, the

aggregate amount in controversy would be increased substantially by each of the “hundreds of”

-13-
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MAQO, first-tier entity, and downstream entity class members having paid out more than one
single claim.

37. Plaintiffs do not limit their damages claims in the Fourth Amended Complaint to
the maximum amount allowed for a single claim ($10,000) under Florida’s no-fault insurance
laws. Even if there is a possibility that members of the putative class “might not ultimately
recover the full” amount in controversy implicated by the Fourth Amended Complaint’s
allegations, “that possibility does not shut the door on federal jurisdiction.” S. Fla. Wellness,
Inc. v. Allstate Ins. Co., 745 F.3d 1312, 1318 (11th Cir. 2014). Instead, “the pertinent question
[at the jurisdictional stage] is what is in controversy in the case, not how much the plaintiffs are
ultimately likely to recover.” Id. (citations and internal quotation marks omitted; emphasis in
original).

38. Nonetheless, even if the Court evaluated only the maximum $10,000 no-fault
benefit in determining the aggregate amount in controversy, it would still exceed the $5,000,000
threshold for CAFA. For instance, conservatively assuming there were 200 class members'” and
each have two unreimbursed claims'® valued at $10,000, then the aggregate amount in
controversy would reach $8,000,000 (including double damages).

39. Plaintiffs’ allegations thus demonstrate that the aggregated value of the “claims of
the individual class members . . . exceed the sum or value of $5,000,000.00.” 28 U.S.C.

§ 1332(d)(2).

"2 Plaintiffs allege there are “hundreds.” FAC ([ 74-76.

13 Plaintiffs allege that, while there are only “hundreds” of putative class members, there
are “more than 5,700 instances where defendant (or one of its affiliates) reported to CMS its
responsibility to pay for insureds’ accident-related medical expenses but may have paid nothing
and failed to reimburse the MSP Plaintiffs or their Assignors for the Assignors’ conditional
payments.” FAC { 26. These allegations indicate that each putative class member will have
conditionally paid more than one claim relative to a State Farm insured.

-14-
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D. None of CAFA’s Exceptions Apply.

40.  CAFA sets forth two mandatory exceptions and one discretionary exception to the
application of federal jurisdiction, all of which require that the primary defendants be citizens of
the state in which the action is originally filed. See 28 U.S.C. § 1332(d)(3)-(4). None of those
exceptions apply here because the only named defendant, State Farm, is a citizen of Illinois—not
Florida. See id. § 1332(c)(1); Exhibit C.

IL. THIS COURT ALSO HAS FEDERAL QUESTION JURISDICTION.

41. This Court also has federal question jurisdiction over this action pursuant to
28 U.S.C. § 1331.

42. Under 28 U.S.C. § 1331, “[t]he district courts shall have original jurisdiction of
all civil actions arising under the Constitution, laws, or treaties of the United States.” “A case
‘aris[es] under’ federal law within the meaning of § 1331 . . . if ‘a well-pleaded complaint
establishes either that federal law creates the cause of action or that the plaintiff’s right to
relief necessarily depends on resolution of a substantial question of federal law.”” Empire
Healthchoice Assur., Inc. v. McVeigh, 547 U.S. 677, 689-90 (2006) (quoting Franchise Tax Bd.
of Cal. v. Constr. Laborers Vacation Tr. for S. Cal., 463 U.S. 1, 27-28 (1983); emphasis added).
Even where (unlike here) a plaintiff has couched its complaint entirely in terms of state law, a
federal court still has jurisdiction if a federal issue is “(1) necessarily raised, (2) actually
disputed, (3) substantial, and (4) capable of resolution in federal court without disrupting the
federal-state balance approved by Congress.” Gunn v. Minton, 568 U.S. 251, 258 (2013) (citing
Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 314 (2005)). Federal
jurisdiction 1is, thus, appropriate where the result depends on the resolution of “a dispute or

controversy respecting the validity, construction, or effect” of federal law. Dunlap v. G&L

-15-
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Holding Grp. Inc., 381 F.3d 1285, 1290 (11th Cir. 2004) (quoting Mobil Oil Corp. v. Coastal
Petro. Co., 671 F.2d 419, 422 (11th Cir. 1982)).

43. “The existence of federal jurisdiction is tested as of the time of removal.” FEhlen
Floor Covering, Inc. v. Lamb, 660 F.3d 1283, 1287 (11th Cir. 2011). Jurisdiction is determined
by looking at the face of the plaintiff’s complaint at the time of removal. Id.

44. It is clear from the face of the Fourth Amended Complaint that Plaintiffs’ causes
of action are created by federal law and that Plaintiffs’ claims depend on resolution of substantial
questions of federal law that will be dispositive of the case.

45.  Plaintiffs’ claims and the allegations of the Fourth Amended Complaint center on,
and arise from, the federal Medicare Secondary Payer Act. See, e.g., FAC qq 1-7, 45-72.
Indeed, Plaintiffs expressly allege that “[t]his lawsuit is brought under the Act’s private right of
action by the MSP Plaintiffs . . . on behalf of a Class of similarly situated Medicare Payers and
their assignees.” FAC ] 6."* Plaintiffs’ claims for damages are premised on their allegation that
“defendant failed to reimburse the Assignors and Class Members, as required by the [Medicare
Secondary Payer| Act.” Id. Moreover, the Fourth Amended Complaint unambiguously raises
federal issues appropriate for resolution in federal court: “This lawsuit advances the interests of
the MSP Act and Medicare because when Medicare Payers recover conditional payments[,] they
‘spend less on providing coverage for their enrollees’ and the ‘Medicare Trust Fund . . .
achieve[s] cost savings.” Id. {7 (citation omitted).

46. Count I is a private cause of action under § 1395y(b)(3)(A) of the MSP Act. See
FAC qq 105-15. As the Fourth Amended Complaint alleges, the MSP Act establishes a private

cause of action for double damages “in the case of a primary plan which fails to provide for

'* The previous complaint, which was amended by the Fourth Amended Complaint, did
not raise a federal cause of action. See supra | 9.
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primary payment (or appropriate reimbursement) in accordance with” the Act. Humana Med.
Plan, Inc. v. W. Heritage Ins. Co., 832 F.3d 1229, 1234-35 (11th Cir. 2016) (citing 42 U.S.C. §
1395y(b)(3)(A)). The private cause of action is available to a Medicare beneficiary whose
primary plan has not paid Medicare or the beneficiary’s healthcare provider.” Id. In construing
§ 1395y(b)(3)(A), courts have extended the statute’s private cause of action to MAOs and
healthcare providers who have not been reimbursed by a primary plan. Id. at 1238.

47. Plaintiffs expressly, and unambiguously, invoke § 1395y(b)(3)(A)’s private cause
of action in Count I. See FAC { 106 (“The MSP Plaintiffs assert a private cause of action under
to 42 U.S.C. § 1395y(b)(3)(A) on behalf of themselves and a Class of similarly-situated
Medicare Payers.”). Because the Fourth Amended Complaint includes a recognized claim
created by federal statute, this Court is vested with federal question jurisdiction to resolve it.

48. Although entitled “Breach of Contract for Failure to Pay PIP Benefits,” Count II
similarly raises a substantial question of federal law under the MSP Act, 42 U.S.C. § 1395y, and
its implementing regulations. Count II purports to assert a breach of contract claim, alleging that
State Farm breached its insurance contracts with its insureds when it “failed to pay the accident-
related medical expenses of its insureds who were also Enrollees [in Medicare Part C]. FAC {
114. Count II alleges that—pursuant to federal Medicare regulations—MAOs are subrogated to
the insureds’ rights to recover from State Farm for such breach. Id. | 113 (citing 42 C.F.R. §

411.26)." Under the referenced regulations, the United States is entitled to be subrogated to a

15 Although other courts in this district have remanded actions asserting claims arising
under Florida Statutes § 627.736, which governs Florida no-fault benefits, Plaintiffs’ Fourth
Amended Complaint here does not depend on the Florida no-fault statute. Rather, § 627.736 is
mentioned only once in the Fourth Amended Complaint, and not at all in the breach of contract
claim. Moreover, in stark contrast to those other actions, Plaintiffs here rely on federal law to
establish their entitlement to sue for breach of contracts to which they are not parties, and federal
law will have to be interpreted and applied in order to resolve Plaintiffs’ claims. Compare, e.g.,

-17-
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Medicare beneficiary’s right to recover against his or her insurance company. See 42 U.S.C.
§ 1395y(b)(2)(B)(iv); 42 C.F.R. § 411.26(&1).16 Plaintiffs will only be entitled to recovery if the
same provisions also entitle MAOs, first-tier entities, and downstream entities (and, by
extension, Plaintiffs as assignees) to be subrogated to their members’ rights to recover against
their insurance company. But it is not clearly established whether MAOs, first-tier entities, and
downstream entities may, in fact, exercise the same subrogation rights as the United States.
Indeed, 42 U.S.C. § 1395y and 42 C.F.R. § 411.26(a) make no reference to MAOs. As a result,
in adjudicating Plaintiffs’ Count II, this Court will be required to interpret federal law—namely,
42 U.S.C. § 1395y and 42 C.F.R § 411.26(a)—to determine whether MAOs are allowed to
subrogate claims against State Farm. Plaintiffs’ claim will, thus “be supported if the federal law
is given one construction or effect and defeated if it is given another.” Dunlap, 381 F.3d at 1290
(internal quotation marks and citation omitted).

49. Plaintiffs are not State Farm policyholders; rather, Plaintiffs assert that they are
assignees of numerous MAGOs, first-tier entities, and downstream entities, which allegedly paid
for medical services provided to Medicare beneficiaries who were insured by State Farm. Count

IT alleges that State Farm breached its contractual obligation “to pay its insureds’ accident-

FAC qq 113-16 (alleging that “Defendant was contractually obligated to pay its insureds’
accident-related medical expenses” and that, under the implementing regulations of the MSP
Payer Act, Plaintiffs are entitled to sue for such a breach) with MSPA Claims 1, LLC v, Allstate
Prop. & Cas. Ins. Co., 2016 WL 4370078, at *2, 4 (S.D. Fla. June 30, 2016) (finding no federal
jurisdiction where “[a]ll four counts recite, identically, that ‘Defendant failed and/or refused to
make complete payments of the No-fault benefits as required by Section 627.736, Florida
Statutes” and the complaint did not “even hint that it [was] initiating its claim under federal
law”); MSPA Claims 1, LLC v. Liberty Mut. Fire Ins. Co., 2016 WL 3751481, at *3 (S.D. Fla.
July 14, 2016) (“Plaintiff alleges that its right to reimbursement is based on Florida Statute
§ 627.736.”).

142 CFR. § 411.26(a) provides that “[w]ith respect to services for which Medicare
paid, CMS is subrogated to any individual, provider, supplier, physician, private insurer, State
agency, attorney, or any other entity entitled to payment by a primary payer.”
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related medical expenses” when it “failed or refused to appropriately reimburse the MSP
Plaintiffs” Assignors and Class Members for [insureds’/Enrollees’] accident-related medical
expenses.” FAC {{ 113-14. Plaintiffs go on to state that the regulations implementing 42 U.S.C.
§ 1395y—namely, 42 C.F.R. § 411.26—give the MAOs, first-tier entities, and downstream
entities the right to sue on the policyholder’s behalf to recover payments made by the MAOs,
first-tier entities, and downstream entities, which State Farm was contractually obligated to
make. Id. | 113-15. Citing 42 C.F.R. § 411.26, Count II concludes that, “[u]nder applicable law,
the MSP Plaintiffs’ Assignors and Class Members are permitted to subrogate their Enrollees’
right of action against” State Farm. Id. { 113. Thus, Plaintiffs’ entitlement to pursue—Ilet alone
recover on—Count II hinges on the application and interpretation of the federal Medicare
Secondary Payer Act and its implementing regulations.

50. Indeed, in order to recover from State Farm under Count II, Plaintiffs must
demonstrate that, among other things, (i) the MSP Act required State Farm to reimburse
Medicare (as a primary payer) for the payments allegedly made on behalf of State Farm insureds
by MAGO:s, first-tier entities, downstream entities, or their assignors; and (ii) the MSP Act permits
MAQO:s, first-tier entities, and downstream entities to collect, in the place of State Farm insureds,
the reimbursement owed by State Farm to Medicare. In sum, Plaintiffs’ ability to recover under
Count II will necessarily depend on the Court’s application and interpretation of the MSP Act

and its implementing regulations and, thus, this Count raises a federal question.
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51. Because Count I is expressly created by federal law and Count II arises under and
depends on resolution of a substantial question of federal law,'” this Court has federal question
jurisdiction to hear those claims.

PROCEDURAL REQUIREMENTS
AND TIMELINESS OF REMOVAL

52.  Removal of this case to this Court on the basis of CAFA and federal question
jurisdiction is timely and permissible.

53. 28 U.S.C. § 1453(b) makes clear that “the 1-year limitation [on removing
diversity cases to a U.S. district court] under section 1446(c)(1)” does not apply to class actions.
28 U.S.C. § 1453(b). Rather, “under CAFA, class actions may be removed at any point during
the pendency of litigation in state court, so long as removal is initiated within thirty days after the
defendant is put on notice that a case which was not removable based on the face of the
complaint has become removable.” Dudley v. Eli Lilly & Co., 778 F.3d 909, 913 (11th Cir.
2014) (citation omitted; emphasis in original).

54. The policy underlying this procedure is sound: “Any other reading of §§ 1332
and 1453 would thwart clear congressional intent by permitting plaintiffs to evade federal
jurisdiction through clever gamesmanship: filing an individual complaint in state court, waiting a

year, then transforming the original complaint into a class action by amendment, when it would

7 Even if the Court were to conclude that Court II does not necessarily involve
substantial questions of federal law, the Court has supplemental jurisdiction over that count
because all of Plaintiffs’ claims arise from State Farm’s alleged failure to reimburse Plaintiffs for
the conditional payments they made for the accident-related medical expenses of Medicare Part
C beneficiaries, who were enrolled in Medicare Advantage plans (offered or managed by
Plaintiffs) and also insured by State Farm. Accordingly, Count II is “so related to claims in the
action within [the Court’s] original jurisdiction that they form part of the same case or
controversy.” 28 U.S.C. § 1367.
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be too late for a defendant, now facing a class action, to file a notice of removal.” Reece, 760
F.3d at 776.

55. Applying that policy to this case, removal under CAFA is appropriate. Indeed,
this case was originally filed in County Court (the jurisdiction of which extends to disputes
involving $15,000 or less), seeking only individual relief and such a negligible amount of
damages that invoking federal jurisdiction would have been uneconomical and impracticable.
And, as discussed above, the intermediate class-action complaints were not removable. See
supra ] 8-9. With the filing of the Fourth Amended Complaint, the case has since been
drastically transformed into a broad putative class action with substantially increased exposure
that is now a CAFA-caliber class action.

56.  Accordingly, under the provisions of CAFA, this removal was timely effected
within 30 days of Plaintiffs’ filing of the Fourth Amended Complaint, which rendered this action
removable.

57. Pursuant to 28 U.S.C. § 1446(a), copies of all process, pleadings, and orders
served upon State Farm are attached hereto as Composite Exhibit A.

58. Contemporaneously with the filing of this Notice of Removal, written notice has
been served upon the Plaintiffs through their counsel of record and a copy of this Notice of
Removal has been filed with the Circuit Court for Miami-Dade County, Florida.

RESERVATION OF DEFENSES

59.  As of the filing of this Notice of Removal, no further proceedings have been
heard in the state court.
60.  Nothing in this Notice of Removal shall be interpreted as a relinquishment of

State Farm’s right to assert any defense or affirmative matter.
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61. State Farm reserves the right to amend this Notice of Removal.

Dated: August 3, 2018.
Respectfully submitted,

/s/ Benjamine Reid

Benjamine Reid (Fla. Bar. No. 183522)
CARLTON FIELDS JORDEN BURT, P.A.
100 S.E. Second Street, Suite 4200

Miami, Florida 33131

Telephone: (305) 530-0050

Facsimile: (305) 530-0055

Email: breid @carltonfields.com

and

D. Matthew Allen (Fla. Bar. No. 866326)
Florida Bar No. 866326

CARLTON FIELDS JORDEN BURT, P.A.
Corporate Center Three

at International Plaza

4221 W. Boy Scout Boulevard, Suite 1000
Tampa, FL 33607

Telephone: (813) 223-7000

Facsimile: (813) 229-4133

Email: mallen@-carltonfields.com

Attorneys for Defendant State Farm Mutual
Automobile Insurance Company
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Removal was filed
on August 3, 2018 with the Clerk of Court by using the CM/ECF system, which system served
all counsel or parties of record, and that a true and correct copy of the foregoing was served via
electronic mail and by U.S. Mail, first-class postage prepaid, to all counsel or parties on the
Service List below.

/s/ Benjamine Reid

SERVICE LIST

Andrés Riveo

arivero @riveromestre.com
Jorge A. Mestre

jmestre @riveromestre.com
Alan H. Rolnick

arolnick @riveromestre.com
Charles E. Whorton
cwhorton@riveromestre.com
Kingsley C. Nwamah
knwamah @riveromestre.com
David L. DaPonte

ddaponte @riveromestre.com
RIVERO MESTRE LLP
2525 Ponce de Leon Blvd., Suite 1000
Miami, Florida 33134
Telephone: (305) 445-2500
Facsimile: (305) 445-2505

Attorney for Plaintiffs

115196911.9
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IN THE COUNTY COURT OF THE
11th JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

MSP RECOVERY, LLC,,
a Florida profit corporation,

Plaintiff, CASE NO.: 2014-16131-CC 25

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
a Foreign profit corporation,.

Defendant,
/

COMPLAINT FOR DAMAGES FOR FALIURE TO COMPLY
WITH MEDICARE SECONDARY PAYOR ACT

COMES NOW, Plaintiff, MSP RECOVERY, LLC. (hereinafter referred to as “MSP "), by
and through its undemgned counsel and hereby brings this Complaint in agamst Defendant,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, a Foreign profit

corporation (hereinafter referred to as “STATE FARM”), and, in support thereof, states as

follows; .
GENERAL ALLEGATIONS
1. This is an action for damages less than Fifteen Thousand Dollars ($15,000.00), exclusive of

intérests, costs, and attorey’s fees.

2. At all times mat@ria] hereto, Plaintiff, MSP, was and is a Floﬁda profit corporation
orga'un'zcd to cor}duct business in the state of Florida with a principal mailing address of: 5000 S.W.
75" Avenue, Suite 400, Miami, Florida 33155. MSP is a medical provider and/or gssignée that does

business in Miami-Dade County, Florida. Pursuant to the terms of the Medicare Advantage Plan,

1
MSP RECOVERY LAW FIRM
5000 S.W. 75™ Avenue, Suite 400, Miami, FL 33155, Tel: (305) 614-2222 * Fax: (305) 239-8870



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 2 of 210

the ii;surlance pricy Iuvolved hereIn yyas issued by FHCP to oove,r‘ele'ims made asfdlelineated in the
policy of insurence and as required'by‘a Mcdicare Advantage‘Plus parficIi)ant‘ ' ‘ ;
3. At a]I times material hereto Defendant STATE FARM, is a Foreign Proﬁt Corporauon :
‘ orgamzed to conduct busmess in the state of Flonda w1th a reg15tered ‘agent and address of
.V 'CHIEF FINANCIAL OFFICER 200 E. Games Street, TaIlahassee FL 323 99..
4. “ ‘MSP, is the dsmgnee of FHCP as it pertams to any and all nghts as’ aSSIgnee and/or as the
pa.rty entitled to recover any amounts owed to FHCP by nature of § FATE FARM’S obl 1gatlon asa
pnmary payer 1o pay for member, M M ] (“PATIFNT”) medical bllls STATE FARM was under
an afﬁ:matwe duty to pay for any and all medxcal semces related to the acmdent STATE FARM‘
had to either pay for the mcdlcal S(.mccs, pay baclc FHCP asa Med:care Advantage a.nd/or set dsldc T
: ‘beneﬁts to pay’ FHCP as FHCP. was not reqmred to pay for any of these gervices:
5. . ST ATE FARM is MM.’s (“PAT IENT”) PIP insurer and -was otherwise the primary payos o
asit relates to’ any Medlcald bills that werevacmdent reIated K
16. o Plaintiff is not in possesswn of the policy but Plalnuff 1ntcnds fo. request a copy of the
policy in‘course of dlSCOVCI’_Y and it will be fi led A
7. N Venue 18 proper in thlS Court pursuant to Flonda Statutes as-the cause of action relating -
to inéured, Patient, accrued in M1am1-Dade County, ~Florida.
8. FHCP has coiuplied with all conditions precé’(Ient to the inistitution of Ihis’action‘. )
9, AII parties are ot.herw1se sui juris. | |

FACTS AND PROCEDURAL BACKGROUND COMMON TO ALL COUNTS -

y ‘10,‘ On or about May 29th 2014, PATIENT _was attemptmg to ex1t a parkmg lot on 4849
:'South Mlhtary Trail when a second veh1cle struck hlm from behmd PATIENT suffered bodlly

injury and otherw1se mcurred medncal bxlls See Exhibit "A " Police Report

2
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11, Atall times material .héréto, Patient received medical services and/or supplies that FHCP*

' pa1d All of these claims are now owned by MSP. ‘
12,“ At all times material hereto, FHCP i 1s a Health antenance Orgamzatxon (HMO) that is
focused on serving' the needs of its members through its PrgPaid,' Medicare, anc} Medicagg '
manage ‘care programs 'delvivered through its int.egrétéd'tcam‘bf ﬁhysicians and health care
proféssiona]s | | . .
13. ‘ The subjcct medical services and/or suppllcs rendered to PATIENT were all reasclmable,'
related, .and necessary, and were requlred ;o be pa1d w1thln thirty (30) days of rccexpt of thei
- clalrn
.. 14, On or; about ’%eptember 9"‘ 2014, the undersigned attorney; sént- érlcttcr to-Karen. i ol
Renshaw, informing-him that'thc .-under31gned firm representéd La- Ley :Recovery Sy;tcmsef: y
FHéP, Inc. as an assignee\of all subrpgation c]aiﬁls and/o£ claims whereby Florida Hcal‘th._Carre"
Plus was deemed to be 4 éecéndary payor pursuant to 42 U:S.C. §627.4127, In'said‘letter the
undcrsngned attorney placed STATE FARM on notice that pursuant.to FHCP 'S nghts as an MA,

(Medware Advantage Plar) and /or Medicaid assigned oblige; FHCP had the same nghts as

would Medicare/and or Medicaid to the extent that payment for miedical . benefits had béen made..., . ... .. ...

‘

* See Exhibit “B,” Leiter to Kdren Renshaw:
15.  On that same day, MSP also sent its Notice of Lien Pertaining to Payr;lents Made on
Behalf of a Medicare AAdvantage Plan Member in order to serve as formal notice that a lien is
being asserted pursuant to the Medicare Secondary Payor Act Se;:tioﬁ ]862(1))(2)(3)(11’5 of the '
Soci;l Sﬁcurity Act and/or Equitable Rights as pfoviaed by Florida law. Sef'e'Exhibil “c” Noricé
bf Lien Pertm‘m'ng.7 to Payments Made on Bevhalf of a Medicare gdvantage Pla.;1 Member‘ o

| 16. ~ On of about Decémb%ml~ 9™,.2014, the piléefsi@ea attorney 'sent' a formal zdémand 'Ilettcv:r,' '

3
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under §627.736 (10) fon payment of medical services and treatment provided by FHCP. As per’
the FHCP Mcdicnl Claims Report, there was a total charge of 314’4.58100 for the medical
services providcd,t‘o PATIENT, See Exhibit “D,” Demand Letrer and Medical Claims Report.
1”7 FHCP isa partunpant provxder in the: Medlcare program that conducts busmess in the
© . State of Florida under the Medicare Secondary Payer Act (“MSP") ‘ L ' P
' 18. MSP seeks to recover and be relmbursed for the medical semces provxded to PATIENT
‘tlme two “Because STATE FARM falled to pay ‘as a pnmary payor STATE FARM is now -
’reqmred.‘to pay ‘twice the amcunt. ' ‘ _
219, © - As of the ;ﬁling of tTn's :lawnnit, STATE FARM has failed to make ﬁné pnyments and .

C -‘:'-~.otherwise failed to reimburéé'FHCP : STATE FARM.was:obligated and had anzafﬁnnatiVe,duty ST R

o 1nvest1gate and.pay.prior to FHCP ' . SRV S et

;. LEGAL BACKGROUND -

.20, Medicare embodies- our- nation’s commitment to the health care of.q'eni'ors and=thc .
‘disabled+and is.the.'nation’s second lnrgest social insurdnce:program?’ w1th ‘over: 47 5 mllllon
peoplé. who were covercd during 2011. "See 2011 Annual Report.of the Boards of Trustees of the
FederaT. Hospital. Insurdnce . and. Federal . Suppleméntal... Medical...Insurance. Trust . Funds, ..

available at hitps.//'www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and- ..

Reports/ReportsT) rusfFumis/downloads/W01 lpdf. The Medicare .'Statute divides Medicare
benefits into four (4) categon'es: Part A “Hospital Insurance Benefits for Aged and Disabled;”
Part B, “Supp]ementary Medical Beneﬁts for Agcd and - Dlsablcd ;7 Pan C “Medicare
Advantage;” and Part D whlch provxdes prescription drug coveragc for Medlcare enrollees, See

' In re Avandia M/gtg, 685 F,Sd 353, 357 (3d Cir. Pa. 2012). This suit cha]lenges pracnccs that -

4
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drain. money from the Medicare trust funds and increase the costs bomta by the elderly and low-
income beneficiaries.
21, The Medicare Act guarantees that cligible Medicare Beneficiaries have the right .totelect.
to receive Medlcare benefits either through the ongmal Medicare fee-for—semce program or
4 lthrough a Medicare Advantage Rlan. 42 U.S.C. § 13955w- -21(a). Thc funds for the Medlcare
Advantage beneﬁts originate. from the Medlcare Trust Funds
22,  The Secretary of the U, S Dcpartment of Health and Human Scmces is the federal officer A
_that'is; responsible for the admmigtration Of_ the. Medlca‘re program, and has de]qgated authon'ty’u
(;Vér ‘Medi_car‘e toa s’ut;lhit of HHS, the Centers for Medicate‘and.Meiiiéare Sewices‘(ﬁefetpaﬁer
o .v."reférred‘to ds “CMS”).:42 UIiS.C;:§1-395hh(a)(l) and.§395kk(a). -In ()‘rderK'to~pr0Viéerfdr-:the tia'y« -
.to-da)‘/‘ administyationfoﬁﬂthc ;Mcdicar‘e'proéraxn, CMS ‘usuélly.-actS'through contractors :vtlherein. g
the “S‘ectetary may perform any of his functions under t};is'sut)cliapter direét]yl,. or.by contract

- providing for payment in advance or by way of reimbursement; and iii such installments, as the - - «

" Secretary may. deem necessary." 42 US.C. § 1395kk(a)...:
'The Secretary through CMS is able to control Médicare Advantage organwatxons thmugh
R the bid process, its contracts. with the organization, audits, and through the threat of sanctions:and.... . . ...
contract terminatior. Additionally, the éebt‘etary, throtlgh CMS, is able to detemtiné to whom to
award Médicare Advamage cqntracts to, as well as .whetherto approve or reject annual bids.
24, - Inorderto qualify to céntract as et Medicare Advantage organization the interes’ted entity
trtust deOnStI'd[c that they have sufficient ﬁnanmdl and administrative capamty to fulfill their
" obligations under the contract thh CMS It should be noted that CMS pays Medicare Advantage
organlzatlons and delegates to them the obhgatwn to administer, pay, and assume Medlcare s

economic risk for the Medlcare benefits prov1ded to Medicare Advantage enrollees The amount '

5
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that is pal'd to the Medicare Advanlage organization is careﬁllly,calibratqd and .ta.lces the
followirig Afactors into consideration: geégraphic location, age, disability statué, gender,
institutional status, and the h(;,alth status of each Medicare Advant'agle enrollee. 42 Us.C.
§1395w-23(0). - S I o -

" Introduction To.The Medicare Secondary Payer Act (“MSP™) .

25. In 1980, ;;vhile confronted with ékyrocketing' Medipare ‘oosts, Congress re'cogllized thé.l;
those respons1ble for the pdyment of medlcal costs when people were mjured (i.e. employers and |
habllnty msurers) often allowed Medicare to pay the’ medlcal b1lls as the “pnmary payer” when'
an employee or a tort vmtlm was’ older than 65. In: order to. curtall this pracnce Congress
. énacted the Medicare-as Secondary decr Act (“MSPYY);: whlch made:liability.insurers.and’ sclf- o B
o msured tortfeasors respons1ble as-the Sprimary” payers ot ,[an]-vlnjured»persons:,-n‘ledlcal';costs‘ A
42U.8.C. § 1395y(b)2)(A). - | \
26, ---The underlying intent behind the enactment of the MSP was to:shift the financial l_)ufllen *
(lf health: carc;frpmxthe Medicare pi-ografn’to private ins'urcl’s: ineyorder_jto loweér the cost: (’)l.’ thé
Medicare program.. . L A "
27, ..The MSP.creates.a federal.coordination of benefits wherein.workmen!s! compensatlon e
liability insurance and self-insurance, and no-fault insurance are deemed primary, and Medicare
benefits are secondary. See 42 U.S.'C. § 1395y(b)(2); 42 CF.R. §422.108(b)(3);'Appfilachian"
Regional Healthcare v. Shalala, 131 F.3d 1‘050, 1052 (D.C. Cir. 1997). 'The MSP proxlidles that :
Medicare cannot pay r;u;dical expenses where “payment has been made or Ean reésonably be . -
exbécted to be ma’de under z; Workmen’é compensati6n law or plari of the United States or a IStatc‘:
or under an automobile or liability insurance pohcy or. plan (including a %elf-mbulcd plan) or
under no fault i insurance.” See Inre Avandza Mktg, 685°F. 3d 353 358 (3d Cn‘ Pa. 2012) Under
6
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the MSP, “Medicare benefits are secondéry to benefits payable by a primary payer even if S'tate_',
law or.the primary ﬁayer states that its benefits are ‘secondary to Medicare benefits or otherwise
lim‘its its péﬁgnm to Médicare beneficiaries.” .42 CF. R § 411.32(a)(1). . H;)wever, if a
payment has not been made or cannot be éxpectéd to be'promp‘tly‘ made by"a primary payer,l
Medicare, as thc secondary payer, may make a condmonal payment. When Medicare makes '[hlS

conditional payment it is entltled to receive a relmburscment ohce the governmen@ receives

notice that' a third-party payment has b{een}or could be made with respect to the same item or
" sefvice.” See Fanning v. United States, 346 F.3d 386, 389 (3d Cir. Pa. 2003).: In addition to .

seeking reimbursement, Medicare has the “right to intervene'in-the. dction against a tortfeasor-and. .

~." ¢cén-bring or joiﬁ;an'y?-action~agzﬁhst' theéfésponsiblc prir'n'aryr*:p.ayor;..";:an.dupur‘s.uci‘hird- parties;
o including;attorneys, ' Whoﬂ*r'ccei.ve ,paymcr'xts of any ‘sums..which- shoula;.,bezf‘a-"éimburséd;to
Medicare,” See Denekas v. Sha/&la, 943 F. Supp. 1073, 108.3'(S,b. Iowa'1996);-see also 42
U.S;C.‘-§2651(a):(2002)£ R e Cae e e ' '
*28, "iwAs.currently.codified, ‘the MSP prowdés, in re]evaﬁt part;-asfollows:. “oy v 1t o ated

-.%(2) Medicare secondary payer. - AR Y . ;
(A) In general - Payment under this subchapter may not be made except i v
-as’provided-in subparagraph (B), thh respect to'any item:or. servwe 10 the = wivis e
cxtent that—

(i) paymént has béen made, or can reasonab]y be expecled to be
.made, with respect to the item or service as required under
paragraph (1), or
_ (ii) payment has been made V) 9 or can reasonably be expected to be
‘made " under a workmen’s compensation law or plan of the
United States or a State or under .an automobile or liability
insurance-policy or plan (mcludmg a self-insured plan) or under no
. fault insurance,
. In-this subsection, the term “primary plan” means a group health
- plan or large group health plan, to the extent that clause (1) applies,
and ‘a workmen’s. compensation law or’plan, an automobile or
liability insurance policy or plan (including a self-insured plan) or
no fault insurance, to the extent that clause (if) applies. An entity
7
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- that engages ina busmess trade, or profession shall be dcemed to .
have a self-insured plan if it carries its own risk (whether by a
failure to obtain insurance, or otherwise) in whole or in part.

(B) Conditional payment

" (i) Authority to make conditional payment The Secretaxy may
make payment ‘under this subchapter with respect fo an item or
service if a primary plan described in subparagraph (A)(ii) ! has
not made or carnot reasonably be expected to make payment with ~ «
respect. to such item or service promptly (as determined in

* accordance with regulations). Any such payment by the Secretary

. shall be conditioned on reimbursement fo the appropriate Trust
Fund -'in accordance with the succeeding prov:swns of this
subsemon ‘ :

) (ii) Repayment '_required A primary plan, and an enfity that receives .
~payment from-a'primary plan, shall reimburse the appropriate Trust=: -
Fund for any payment made by the Secretary undér this subchapter
R ~w1th‘respect t6ah item. or-service-if-it is demonstrated that -such "
primary plan has or had a rcsponsxblhty to make payment with
L LR ‘tespect'to”such iteri or: service. A primary plan s responisibility for ' !
such payment may be demonstrated by a Judgment a payment
conditioned upon thé recipierit’s compromise, waiver, or-release .
(whethcr or not there is a determination or admission of liability).
““of payment for items or services included in d claim. against.the ~ -
primary plan or the primary plan’s insured, or by other means, If
stini e dreimbiirsement is not made to the appropriate TFrust Fund-before -
the expiration of the 60-day perlod that begins on the date notice 4
" of, or information related to, a primary plan’s tesponsibility for -
: such-’paymcnt-.ormher information is received, the Secretary' may.'... ..
.-charge-interest -(beginniig with the date on which . the-notice-or. . -+ v+ .
other information is received) on the amount of the réimbursemient - -
until reimbursement is made (at a rate determined by the Secretary
in accordance .with regulations of the Secretary of the Treasury
apphcable to charges for late payments). <

.(iii) Action by United States In order to recover payment made
under this subchapter for an item or service, the United States may
bring an action against any or all entities that are of were required
or responmble (directly, as an insurer or self-msurer as a third- .
* party administrator, as ‘an employer that SpORSOTS 0T contributes to -
a group health plan, or large group health plan, or otherwise) to
.make payment with respect to the same item or service (or any °
portion thereof) under a primary plan. The United States may, in
accordance with paragraph (3)(A) collect double damages against

8
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any such entity, In addition, the United States may recover under ..

. this clause from any- entity that has received payment from a
primary plan or from the proceeds of a primary plan’s payment to
any entity. The United States may not recover from a third-party
administrator undér this clause in cases where the third-party
administrator would not be able to recover the amount at issue
from the employer or group health plan and is not employed by or
under contract with the employer or group health plan at the time  ~
the action for recovery is initiated by the United States or'for . .
whom it provides administrative services due to the insolvency or:

" bankruptcy of the employer or plan. An action may not be brought .
by the United States under this. clause with respect to payment
owed unless the complaint i$ filed not later than 3 years-after the .
date of the receipt of notice of a settlement, judgment, award, or
‘other payment made pursuant to paragraph (8) relanng to such :
.payment owed .

SR P R

29, ln the event that a pnmary plan falls to pay as a pnmary or make the appropnate

il

v prov1dw as follows

"‘The're,-is established a private cause of action for damages (which shall be in an’
-amount -double the amount otherwise provided) in the casec: of ‘a-primary plan-
- which fails. to provide for- primary payment (or appropnate renmbursement) in.
.accordance with; paragraphs (1) and (2)(A) » G e

:, Accordmg to In re Avandza Mkrg, the. MSP “lends. 1tself 1o [FHCP s] ‘position. that any pnvate e

.. party may bnng A, pnvate cause of dctxon, as the provision ‘‘is broad and. unamblguous placmg.: e
1o lmntanons upon whlch ’pnvate (i.e. non- governmental) actors ‘can bnng smt for double N
damages when a primary plan fails to appropnately relmburse any secondary payer. *In re
Avandia Mktg, 685 F.3d 353, 359 (3d Cir. Pa. 2012) l

.30, As such FHCP is deemed to be the asmg;nee of all subrogatlon claims and/or clalms

- whereby FHCP is deqmed tor »bc a scgondary payor pursuant t0’42.U,S.C. §l395y(b)(3)(A). '.
“Accordinig to Gusmano v. Allstate, 2013 U.S. Dist. 1'65467‘ (E.D. Mich. 2013), in order for the

9
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MSP to apply, tne prjmary plan must either refuse coverage or terminate a plan holder’s

‘ coverage and thereby force Medicare to mgke a conditional paymént on its behalf. Id.

. 31, Overall, the purpose of the MSP is to help preser\'/-e the Medicare Trust Fund and limit
Medicare bcnéﬁpiaﬁes‘ nut—qf—pocket costs. See Fa"rfning v, United State&, 346 F,3d‘ 386 388-89. .

1 (dcin 009 . o D

Pavment Requnrcmcnts and the Recovery of Pay ents

32, Nearly all of the health claims are clcctromcally qubmlttcd by the prOVIders As re'qtﬁfed

by law, regulation, contract or conventlon these clairhs contam standardlzed data sets.-

- 33, ‘Medicare Advantage orgamzatlons must promptly process -and/or. pay or deny clalms n

3, [

: ordcr to comp]y w1th the speuﬁc requlrementb thal are- estdbhshed by federa] law and the terms: .0

EES TR ey .‘r,“w. T Tt

of the contracts entered mto w1th CMS 42 U S C. §1395w—27(f) \ Ce T Coa

. | 34, When a Medlcare Advantage orgamzanons makes a payment for medlcal services that
are the responsxbxhty of ‘a pnmary “plan’ under the MsiP those payrnents are- cond1t10nai whether‘
‘the Medlcare Advantage orgamzatlon knew about the pnmary payer ior, not It should.be:noted
that a condltlonal payment can be deﬁncd asa “Medlcare payment for services for which anothér -
s oL payer: is. responsxble, made.either on.the bases set forth.in subparts C.throtigh:H of this part Of ...
because the mtennedmry or carrier did not know that.the other coverage existed.” 42 C. F R.
§411.21.
35.  As previously indicated, the MSP allows for aAprivate cause of action wherein double
. damages can be r.ecnvered in the event that a primary plz'm.fails to pay a primary or make an
appnopﬁate 'reimb}lrsenlent. As snch, a 'Mi;dicar‘e Advantag;: orémization with .adlvanced

Medicare benefits possesses standing to bring a private cause of action

10
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36.  When a Medicare Advantage plan recovers reimbursement from primary plans or other
liable parties, these r'eimbursem:ents‘_help reduce Medicare expenditures by the Medicare Trust
. Funds.
37. Moreover purquant to Florida Statute§ 627.736(4)(c) a primary payer must hold
. . $5,000. 00 in reserve to pay for emergency services and car or hosplta] mpatlent care.- Fla. Stat ’
§ 627.736(4)(c) states in pertment de’t.
...[T]he insure must; reserve $5,000.00 . of personal injury
protecnon benefits. for payment to physicians licensed under
¢hapter :485 or 459, or dentist licensed -under chaptcr 466 who
provide emergency services and care as defined in s.'395. 002 -or
¢ who: pr0v1de hospital.inpatient care. , P . ‘
©. . In. the case where emergcncy ot 1npat1ent services whcre prowded at a hosplta.l the pnmary
‘payer must hold the funds in.reserve and’ pay- for those services ﬁrst bcfore any other:serwce e

providers are paid,-

- Federal Law Preempts State Law.:

32;;' Federal eoutts do- net ‘have Jurlsdlctlon to address the ments; -of.a: Medlcare .Advantage :

' Plan’s-Tecovery action. See Humanu v, Mary Reale, Case No:- 10 21493 (8.D., Fla 2010). - ‘
- 39..... However, a statecannot,take,away Medicare Advantage.Plan’s right to.bill. for..«semces s
' for which Medicare is not the primary payer. See /n re Avandia Mktg, 685 F.3d353, 3‘57‘ (3d

Cir. Pa. 2012). ‘

40,  _“Medicare beneftts are aecondary to benefits payable by a primary payer even if State

law or the pnmary payer states that its beneﬁts are secondary to Medlcare benefits or otherwue

llmlts its payments to Mcdlcare beneﬁcxanes ” 42 CF. R § 411 32(a)(1). The Federal. Law

preempts state laws mcludmg the thmy (30) days time payment provisions. Accordmgly, there

is no reqmrement to wait th1rty (3 1)) days before payment is due. . .

11
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41, ' ‘Pursuant to In re Avandia Mktg, a ‘Meaicare Adlvantage Plan shall exercisé the same
rights to recover from a primary plan,'entit'y, or individual that the Secreta?yl exercises under the
MSP regulations in éubparts B through D of part 411, See.ln re Avandia Mkrg? 685 F.3d 353, 357
(3dCir. Pa. 2012). ‘ - . |
‘ - COUNT I: PRIVATE CAUSE. OF ACTION F QR DOUBLE DAMAGES
42. . MSP re-al]gggé and re-incorporates the é]]eéatioﬁs referenced to m Pf;ragra:phs' 1 through
43, 4‘ :FHCP nﬁade’ i)éymeﬁis of Médicare:ll;éneﬁts for medical ser'vices proVic.ied to i’ATIENT.
44, - Congrcsshas estabhshed a private cause of acuon for- damages (whxch shall be in. an
B amount double- the amount othenwse prov1ded) in-the case’ of)a pnmary plan Wthl’l failsto prov1de L

+ for pnmary payment (or appropnate relmbursement)” imaccorda.nce w1th Secuon §1395y(b)(3)(A) SER
of the MSP. | | ' |

< 45, STATE FARM has ‘not-made-the appropnate re1mbursements to FHCP: for the medlcal R

s services that-were:rendéred to PATIENT wherein FHCP advanced payments R AT RN

. 46 Furthermore, 'STATE FARM did not comply with Fla Stat..§ 627.736(4)(c) by. fallmg to .- .

- holdin reserve.$5,000.00 to pay for.emergency services and/orhospital inpatient.services, ... .
47 . MSP brings ‘this. action under the private cause of -action established by 42 US.C.
§1395y(b)(3)(A) to recovler from STATE FARM, double damages-for their failure to pay as .

- -primary or to make the appropriate reimbu*sem'ent ' |

48, Undcr the prlvate cause of action established by 42 U. S . §1 395y(b)(3)(A) MSP is entltled‘ .
to recover “an amount double the arriount othcrwxse provided.” FHCP md.dt, payments of Medicare

' beneﬁts in the amount of $14 498 00, and is entitled to_recover double that amount from STATE ‘

FARM.

12
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'WHEREFORE, Plaintiff, MSP, demands judgment against STATE FARM for dohble -
damages, reasonable attorrieys fees, court‘costs, interests, and such ofher and further relief as thié

Court deems JUbt and propcr

.COUNT II: ACI' ION FOR DAMAGES

4I9. | MSP re-alleges zmd‘ 're-inco;porates the allegations referenced tc in Pcragr;lphs 1 throﬁgh o
40. | B '

50. Notwﬂ:hstandmg dny other pl'OVlSlOIl of Iaw, a Medlcare Advantage plan may cherge, or
authonze the prov1der to charge for items-and services. pr0v1ded to 1ts enro]lees in c1rcurnstances :

. -in Wthh the MSP law makes Med1care the secondary paycr behmd any law p]an, or pohcy

dcscnbed in §1395y(b)(2) 42 U S C §]395y(b)(2) Fw“ther, CM gl erprets the ten'n to “charge” RTINS

Clgrese

in the nght—to chdrge law to mean to “bnll " 42 C F, R §422 108(0)
51, The Medncdrc Advantage organmanon or prov1dcr may cha:ge n accordance with the -

charges that are allowed undcr a law, plan, or pohcy 42 US C §1395w—22(a)(4), 42 CF R

§4zz 108

52. The 'rcasonahlc chpehses fcr the services that were' rendercd to I;ATIENT tota]ed X

‘ $l4498 o e : . | e am e e 8 ‘

) _53.. " In accordance w1th the charges allowed, Plamtlﬁ MSP seeks to charge STATE FARM for
the med1cal expenses and services resulting from the injuries sustained by PATIENT in the accident
on May 29" 2014, | . : |

. 54, MSp bnngs thls Count under Lhe federal common ldW to collect from STATE FARM the

E ':charges that are authonzed by federal law.

13 ) '
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55, MSP does not proceed on the theory that §1395w-22(a)(4) implies a federal ‘cause of action.

However, MSP does proceed on the theory that Congress expected that MA organizations would be

able to collect their chargés

56, Federal common law applies because a significant conflict exxsts between federal policy or

_ interest, and state policy or intcrest. " As, the MSP statute was des1gnbd to curb the. skyrockctmg

health costs and preserve the ﬁscdl integrity of the Mcdmarc qystcm

WHEREFORE Plamnff MSP demands Judgment against STATE FARM for double

damages, reasonable attomeys fees court costs interests, and such other and hmher rehcf as ths

Court deems just and proper.

. JURY DEMAND T

Pléintiff, MSP, hereby demands a trial by jury of all issues so triable.

Dated: December 22", 2014

. Respectfully submitted,

MSP RECOVERY LAW FIRM
Counsel for Plaintiff

5000 8.W. 75 Avenue, Suite 400 .

Miami, Florida 33155
Direct Line (305) 614-2222

By:___/s/John H. Ruiz

o John H. Ruiz, Esq., FL Bar No, 928150

o Karen J. Barnet-Backer, Esq., FL Bar No. 054482
o Rebecca Rubin del Rio, Esq., FL Bar No. 057013
o Gustavo J. Losa, Esq., FL Bar-No. 852791

0 Christine Lugo, Esq., FL Bar No. 109515

o Gino Moreno, Esq., FL Bar No. 112099

Service email; serve@msprecoverylawfirm.com
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FLORIDA TRAFFIC CRASH REPORT
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CHECK IF WITHIN ME fRT}'O
crTvuMITS JX]::O: PM

06 42 PALM BEACH GREENACRES 1.03PM

TIME ON YCENE IME CLEARED SCENE  ICHEGK(F REASON (W lavesnganon NCT Complete) |No<\ﬁ¢d By: 1 Motanst
1:06 PM 1:35 PM COMPLETED rluw Enlorcement @
ROADWAY INFORMATION (CHOOSE ONLY L OF 4 OPTIONS)  « * - R N -

S MILITARY TRL 4849

)
FEET IMILB | N S E W AT / FROM INTERSECTION WITH STREET, ACAD, HIGHWAY WDM 4
0] :

Road System Idontifier 5 porepy poad

CAASH OCTURRED ON STREET, ROAD, HIGHWAY TSYREET ADDR[SS'J
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. ) }l C i N REPORTING AGENCY CASE NUMBER MY CRASH R V-T—r-n ER
VEHICLE # Chech if Commercial 0025 : YL‘] KEQLDCL

(VEHICLE UCENSE NUMBER ASTATE  |REGISTRATION EXPIRES

1 Vehicle in Transport
Loy e 751vDQ . FL |06/01/2015 KNDJA7233V5537876
H.;‘;ﬂd Run YEAR [MAKE [MOOEL e~ JCOIoR ’mwi EST AMOUNT
E. L] o e (]
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NAME OF VEHICLE OWNER [ {Cveck if Business) CURRENT ADORESS QITY & $TATE 2P COOE
TERRY ELIZABEH  SARMIENTQ
4523 OAK TERRACE DR GREENACRES FlL_ 33463

Trader ¥ ICENSE HUMSER STATE  |REGISTRATION ERPIRES  [Chech if Permanent (VIN YEAR 2»\_1_(5____,4—- 33

———-’-‘d

Registration
1 C /
Yraii"li LICENSE NUMBER STATE  [REGISTRATION EXPIRES _Icherk il QuseegtmTY 71 YEAR [MAXE LENGTH  LAXLES

2| ,
 VEHICLE N E w Oﬂ Raad Unknown ON STREET, ROAD, HIGHWAY AT EST SPEED (POSTED SPEED {TQL
[TRAVEUNG D
XOOL 0] PARKING LOT OF 4849 § MILITARY TRL.
[FAZ MAT RELLASED ‘l'ﬁ FAT FTACARD, MAZL MAT NUMBER HAZ, MAT CLASS Nca Dflmﬁal lmpact -3 [
2 Yer 2 Yes
28 Unknown 83 Unknown e . O g Xl Unerumue
MOTOR CARRIZR NAME Us 0OT MIMBER D ’
y wmdxhuld 0 AN
A 23 Iositer 2 »
[ L
[MGTOR CARRIER ADDAE, Y & STATE ZiP CODE PHONE NUMBILR
Vehiclo Body Type Trafticway Commercial Mator Yahiclo Configuration
15 Low Speed Vehile 1 Two-Way, Not Divided 1 Vehickt 10.000 Ik of less Plicarded a Trecior/¥rinle
!S(SMI Uity Vehicle 1 Twa-Way, Not Divided, with ¥ ) rqmmruwmmml 9 Truck more mn 10, 34536 |
Var, 110,200 Iby Continuous Led Turn tane | 3 Sigle-uni Truck (2-axle and GYWR  kg), Cannot Clus, .
N (n 538 kg) or lesy) 3 Ywa-Way, Divided, Um(u\wad more thon Aoom lhl (4,536 kg}) 10 Bus/tlarge \la au for9:1s K
1 Pstenger Gav 18 Movor Zoach (painted >4 fauc) Me: L....J 3 Sngle-Unil Truck {3ar more anles)  octupants, ing drover]
2 Passenger Van :95036”" ;.(m Trugks {10,006 ibs 4 un w:v. Divided, Paimvu Median 4 Truek Pulling TL:L““I‘ 11 8us (3naef for more than 15
S Truck Tractar tal acru| including drver]
IR ome 20 Me: !um/Hr.v' Trucks {rare than| e lev Trathcway # ¥ 7 Y, E;nl-mlin‘Nnmtrl-e
8 Bus 10! IFJOOnn 4,536 k)) 8 Unknown Traller Type ] Dm.ale m.cx Unknown
21 Farm Labor Vebi Slogle Semi Te
" 11 Motoreycle 73 Oty Expiain i Narrative TRAUER { TRALER 2 {3080 IR0 pote Tt Body TYPO s rreermoda
13 AW Temain Vebirle (ATy) 88 Unknawn 1 sgzsl\'nuu ) mn;wr dVehcle 3::’;{.2"‘,""“ BOX  Containes Chatsis
2 i 4 e Mount/Trailer uio Transpas A
| Comm/Non-Commercial b 3 Bon Tl i 73 Orher, Explan in § Do T 14 Yehicle Towing
H niel e Carvier - utliy Trailer
g e camat 7 House \‘n:lu B3 Uninown ] 1tecane Tnbed fremihe T0000 s
' " 2 8us mp
~——-1 & Notin Cammerce/Other Truek. Lo ?ﬂ""';‘ Mizes a‘ui?f:..'.'g"»i»f ecara)
20 Ay
Most Rarmui Evant Non-Collislan ] 13 Garbagerhaiine 77 o, Expiam o
1 Overturn/Rollover 12tog
§.'.‘n’°’°"* on 88 Unknawn
mersion - Caollision Fixad Object 19 Cable Barrier
1 ackinite Emergency
. . 16 Pede strinn ion 30 Conaeie Yrafhic 8,
CareolEaupment loss o St Pediieycle ) i :,15;:‘;)1:;:::’;{5;;:3,5"‘”'“" 3 Gther mrf: Borriee Vehiclo Use
Sequenco of Evants 7 Thrown o Faliag Ot Amimal ' 3 ridte Pict of Support 2 s tandioe)
2 Ran lna Water/ Cansl e u Sncye el 5 unky r;:l:/sum Support |
9 Cthet NonCollivion hicle 24 Curb 35 Trathe Signal Sunpony
40-48 Sequence of Events only) 8 Oitch 3§ Other Post, Pale, or Suppart § o
0 Erioment Fadire (blown bre, R Fallng, Shiling Car 16 Embankment fence
rabe failore, sk By Falling, Shifting Carga or
2 &1 Sepvanon ol Unit et 568 n Mohon by Mo1or 4 Comrdenl Eo 33 Sther Fied Object (wall, B Unknown
A2 Aan Off Roadway, Right Vehicle ® building, tunnel, vic.)
i 4 8an Off Roadwar, Le 18 Other Noo:Fixed Cbject
Cross Median i j
13 Crons Camterine o vor Action Traffic Control Devica For | Vehiclo Dofects
48 Gownhil Runaw, 3 13 $1op0edin Trathe D This Vehicle I
‘ 4 Backe R
SNrgomn 1 3 Curve . [ S
5 Turmirg Right K B Flashing Signal
Lsag & Cranting Lanes }? ’Em:’.‘:-‘&mhﬁ:\?:z Liatuay o |y pony s
urve Rcht Othr plan ia 1 Ne Controls 20 P Inel 1 Brakex 34 Windows!
3 Cunvaleht Tt Zone si erson ICUdIng | 3 yirey Windseld
88 Unknown ‘ff.",: Zone sign/ Gapmam Ofean, H ALy ead, 12 4‘“"25’:’.,“ sing/
$ Traific Comrol signal, tai U in,
o Sopcat urcsion TXmbunc: T4 Interaty Sur ?2?:,', o ° 2&‘;{;""{‘:&"{,‘" - ;;‘rf;nn( rnzg Sim'/
1 Pnuct 1 F"mubcv Transpart (ratwe 9! haust System 77 Cther, Expl.
7Tanl 12 School B Whimsorau | o980 88 Untrown Body, Doors . Narmatwe
88 Unknawn

4 Miktary 13 ‘rranm/mrmnum Bus k8 Unknown N u Po-mf Yrain

NAME OF VIOLATOR . FLSTATUTE NUMBER HTOTH '
// |
PEASON # NAME CF VICLATOR FLSTATUTE NUMBER CHARGE CITAYIGN NUMBER '
[PERSON NAME OF VIOLAT FLSTATUTE NUMBER CHARGE CITATICN NUMBER
B .
HSMV 90010 $ (V) (rev 10/10) Page 2 of 6
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Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 17 of 210

v .. AEPORTING AGENCY CASE NUMBER Ytn:s -WL A
. o . . . 14-08025 T M\m W
3 Driver VEHICLE S [NAME i [PHONE NUMBER Check if
2 Non-Matorist I
? Prssenner D I 4 IIERRY ELIZABEH _ SARMIENTO 561-603-6169 M
CURRENT AQORESS (Number and Street) CITY & STATE P 1P COOE
4523 OAK TERRACE DR . GREENACRES FL 33463

DATE OF 8IRTH DRIVER UCENSE NUMBER EXPIRES

11/19/1960 S655805609195 111532016
i M| R M . L i DRIVER © .- ¢ i
Oriver's Actwns atTime of Crash

DL Type Required Endorsements '
1428 3C 1ves 1 No Conteibuting AcHon FeRanofl R l::]
D ; ?/153?."‘2‘," D ]‘NM“ Endersement ‘ 1 op‘xm’d MV 'gcmlm °r 27°|1wlll'd!f‘ v'herﬂ”‘f un tly Normal
o Req. Endersement Negliy o gad mrenv orm,
§ N~ fet 3fi da md,"'lm-nl- way "D'”""d oran A
mproper Racking (sick) or Fai
Drwver Distracted By 4 :mu tnyide the Vehicle § improger Tt 6§ Seiturs, Epilepry, Mackout

? Physically Impaired

B Emonanal {oepression,
angry, dinturbed, etc,)

9 Under the Influence of

g
uen
"(
1 Not Distrscted explain in narrative) 10 Followed too Closel 30 Swerved or Avolded . Due
§ External Listraction 11 Rar\ Red Lj
2 Elgctronic Commynicatton {outside the g % Fm Tor Conditions w\';\/lgéé!{'pﬁ;'rr;ug;;? o

cmcn jcel :hone ﬂcl

Bthar Electronic O enphinin n Stop Sign Road
tion dcv!re, i) phayer) B Texmng lmv'wﬂ "“ml 31 c;:';:d A'av in Ereatic, Madicanons/Drugs/Alcohol
_ 7 7 Excecded Postea Speed Reckless or Aggressve Manner 77 Ochur, Explain in Narrative
Driver Vlslon Obatructions | B8 Unkap 21 Wrong Side or Wrong Way 57 ko Conuributing Actin 88 Unknown

15 Failed to Xeep in Proper Lane
oad an Vehic'e 9 Smoke 128 4 =

| >

DRIVER OR PASSENGER |

Ol e L .
S, 3lllboards thet, i
e : J,"I ket e Halmet Use (HU) Eys Protuction (EP}( Rests
1 DOT-Compliant 1vn
Motorcycle Heimet 2INo .. —_ (RS)
MotorVehlclo Seating Position!  {tocamow: SEAT Row CTHER 2Crher Helmes o Appicable lucmpohc blc
iNoH:llMl_/ ZNone Used mevehw’ebczuuam

Seat Row Other oo D D
1iek Frane 322 bl D

t 1 8ot G Deployed s peployed-ox 4 Shouder Sei Only hed
§ lwf‘w- gmd H slmcr Secoon of Truck Cab [ (ABD} . g;\:‘: -';.bm. ur-) 2 }‘aeg B::‘%-xr:y
m” 31 ¥ 4 For :nh i&?ﬂ’t&:ﬂsﬂ?eaﬁ’ﬁ’:l“ 3 Not [jecred 1 Net Applicable  Coml 7 Child Restr i Evuem romard Facng
xoiain in 77 Other Row Tradling Unit 2 Ejected, Yot 3 Net Deployed 7 Dtpbyed{undn & Enid Restorint System + Rear Facing
f dm 3B U ke g il 1[“2 d, Pl:;n ) 3 Deploved-Front B8 Depiayment 9 Bopster Swat
e A jecie: %
25 Uinowy 5 UTknov]_S Bumeoriotor Vehkie Enriat (non- : N‘m Appicabie d 1 Gaplored ity Unenowm 10 Chid Resraims Type Urknown

77 Other, Enplainin Nanahv-

38 Unknown
v

Actlon Prior tu Crash
Crling on Sidewalk
A Apad :v = Other (working,

Non-Moterist Description Non-Motgrist Location At Time of Cram

{ Pedestsian Lintersection - Marked Crosswalk ~ 8Side
9 th)n/tﬂ:uml Island

Other Pedestrian (wheelchalr, person n a 2Intersuction « Unmarked Crosswak v
building, skater, pedestrian conveyance, etc.) 3 mur:e:\!:n - Other 10 Driveway Ac vhv- )
3 Bieyaliat Midblock - Marked Cm"w- 3 115""(6‘“"'"?‘ or Trail YAdp:mtw Roadway fe.r.,
4 Oxher Cycis $Trevel um-ozmrL tia 12 Non-Trathcway Ares mouhﬁu, meduan
$ Occupant of Motor Yehiele Not In Transpory § Bicyclz Lan 77 Other, Explan in Ny W"M: ta Crou Roadway 8 Going 1o or from School [K:12)
s(nl! 41 =i il 7 uhwldwkoadudu 84 Ungnoy Iwal ':me/Cyd;‘n]( Alon,h 9Wukln[ in Trathicway
Oceupant of ¥ Non-Matar Vehicle Koadway witl of mcldnrlvﬂ se,
T an o Non-Motorist Actions/Circumats scpcantio el ] 1 ponte)
7 Unkngwn Type of Non-Motorist 1No 1m~ perKchon 4 w;llﬂn:/cmln( Alo 77 Oihev. uplmm Narrative
. Rcadway Mxinn\‘rnmc(ln 88 Unkna:
Safaty Equipment 3 Fiulum lu \‘mJ Right-ol-Way or adfacent ta travel lane)
¥ Hemer R cabie A 1 ]
e ot Fp lu gna's, or er 7 Entering/Exinng Parked/Standin 0 Improper Turm/Merge
3Protectve PadsUsed 77 Grher sl Sordway Impoputyfrandna, Ve jrweunePrked/standing 10 Impioner Turycs
feibows, knned, :hlns, ete) _n 2 Iying, worksng, playiny J Inattentive [taling, =ating, eic) 12 Wrong-Way Riding or Walking
4 RefNectwe Tlothing {j i 6 Dixabled Yehcle Related {workin 9 Not Visible (dark dlathing, na 77 Other, iwhm in Narratve
backpatk, on, pushing, Iuvm(/)pumlcmnlg bghhng, etc.) 3 Unkinos

- I ﬂLEOHOlID RUG/EMS i «

ALCOHOLY[ L YYPE;

SUSFECTED ALCOHOL TESTED: BAC  [SUSPECTED DRUG <ESTED: :
ALCOMOL USE: 1 Test Noy Given I TP assuLr oRLG Ust: 1TestNorGivan| | ‘

| bior 2 Test Aefused | Z !rmh 1 Pending Ting 3 Negative

2 Yry 3 Teat Given Ccempleted H Tven . c— |77 Othe, 3 pending

B2 Unknown 88 Unknown, d Tested nomu s l“ Unknown Unknoem, il Tested  [Exphin in Narranwe (88 Unknown

MEDICAL FALILITY TRANSPORTED TQ

1
=Zat
|1 Not Transporfed EMS RUN NUMBLR
1 EM$ ! Lav !n'urcrmrn

| ADDITIONAL PASSENGERS

PERYUN ¥ |VEHKLE ¥| 13 |CATE OF BIRTH !lNJ (23] |KOC. s l R, 0O
CURRENT ADDRESS (Number and Street} aTY & STATE P CODE
EMS AGENCY NAME OR 1D IEM! RUN NUM| i MECICAL FACILITY TRANSPORTED TO

3 Not Transparted
2 EMS  Alaw Enforcement

77 Dther, Explain in Narrative 8B Unknown
PERSON # VEHICE IINAME [DATE OF BIRTH [N 'ssx )LOC‘ s N0 feEcT I Y

- L1

I
QTY & STATE P oo

1

ISOUKCE OF TRANSPCRI TO MEQICALTATILTY D

P | ABO | RS

CURRENT ADDRESS (Number an
{SOURCE OF TRANSPORY 1| CALFACICTY ™~ JEMS AGENCY NAME OR 1D 1EMS RUN NUMBLR MEDICAL FACRTY TRANSPORTLP 10
|3 nac Trln:wue
IJ EMS orgement
T T Ex»lﬂlnmmmr 88 Unkngwn
HSMV 80010 § (P) {rev 10/10) Page 3 of B
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Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 18 of 210

i O E REPORTING AGENCY CASE NUMBER IV SRASH REPDRT Y431
Check if Commercial T
. A e B 14-08025 L
VEHICLE UCENSE NUMBER STATC  [REGISTRATION EXPIRES [Chech, if Parma ™
1 X'Md; In Tr-mp:y\‘ Registra
Effihbtricbiadd 407NXM 111112014 1ZVHTB4NBE5104257
TG Run [vE MAKE NGDEL STIE “COLOR ?;MAEE TEST. AMOUNT
No sabling or
3 Punchortat 85 dnunown
EX. m 2006 - FORD IWHI None ]1 200
28 Un n 3
INSURANCE COMPARY INSURANCE POLICY NUMBER lvged :m VEHICLE REMOVED BY ; ginuu; o
0 Damage, ﬂt’ equest
1No 2 ey : l. Drive
STATE FARM MUTUAL AUTOMOBILE INSURANC 364753594 L1 o Giier, Explain in mm
NAME OF VEMICLE OWNER O [Check f Business), CURRENT ADDRESS 1P CODE
A
3328 OVERLOCK PLACE FL 33462 4
Traer 8] UCENSENUMBER | STATE  IREGISTHATIGN EXPIRES [Check If Permanent [VIN {MAKT | ENSH—m
[Reyistration | "]
1 Lo ] l
Trailer ¥ UCENSE NUMBER STAYE  |REGISTRATION EXPIRES  |Chck # 9 o YEAR MAKE LENGTH  |AXLES
2 ___p—-—-___.--—*"""—‘ sTration i
I, .
VEMICLE N S E W Off-Road Unknown ON STREET, ROAD, HIGHWAY ATEST SPEED POSTED SPLED_[LOTM-ARNES |
[ TRAVEUNG r\
g D D D D PARKING LOT OF 4849 S MILITARY TRL i
nAz. MAT RELEASED [FAZ MAT, PLACARD _ '|HAZ MAT NUMAER HAZ, MAT CLASS Area of Imtial impact —%
zm 2 UERK
188 lnknown. (58 Vnknown : — 1 o
MOTOR CARAIER NAME 705 DOT NUMBER Windshictd
|
MQTOR CARRIER ACERE CIVY & STATE 2ip coot PHONT NUMBER
Vehigio Body Type | Tratficway Commercial Moloerhoc!e canﬁguranon
15 Low Speed Vehicle 1 Ywo-Way, Not Divced 1 VYchide 10,000 by oricas Placacded 8 Yractar/Triple
16 {Svort) Ltility Vericla 2 Two-Way, Not O:vlced witha M Tor Hazardous Mutenals k] Tru:k more than 10, 3 (4,536
17 Cargoan (10,000 s Continuous Left Tum L ] 2 Single-Unit Truck (2-avle and GVWA
{4 536 kg) oriu‘) 3 Twa-Way, Ovided, anmtecm! more than 10,000 Ibx (4,536 &)}
3 Pasyenyer Car B Motor Coacl (panted >Cfeet) Madian t——-d 3 Single-Unit Truck (3 or more axles)
2 Prcsenger Van (1‘950;5)1?, 'nghitcfr;-ch {10,000 Ibs aTwo-ww, Dwided, Positive Med.an 4 Yruck Pulling Traler(s) s for - then 37
) Or less atrier sTukT ct bobr . it fuch §
7 L‘E‘,‘,‘;‘: Home m(m::vf Trucks imore than) 5 One-Way Trafficway T :h ok .I railey uu,"ljx%‘lauu\ ;‘Nda‘r::a,v\'
B Buy mooolb. 536 ky)) B8 Unknowa Trailer Type 7Tru:k Tnnurlbaub!l Truck B Unknown
3 Motorevde 5 &;?rua:;-l:m«mm TRALER 1 TRALER?Z } 306 se?" e ok Traver 6Body Type
) Tandem Semi Yrailer e .
| 33 NP¥afaln vehicle vy 88 Liknd :;r.g:nr e ajauedyehice 3§ Jen/enclosed o e e
& 3 Uﬂ( Tiler WIn Transporn
cln‘:‘l:rr:N‘ma‘ -Commerela) $Bant Trader ;7 Dll:':r, Explain in it Anarmer Ve ™
erstate Carrier " ity Tradas arrative
Zlntrastate Carmier 7 Housy Trler & Urknown 1Mo Cargo 7 Ratbed 1S Not hpalicsble
3 :ut in Eommerulawemmml ¥{ H Ur: P M :‘S;Ef,}?,ml'f"m
Aot Orher Truck nerete Miver
er True Gomm — 1 }o ,000 mg’gss ! a:s-u o3 10 huto Tranipet ;?ggml NMhpluarﬂ)
Mast Harmful Event 10Nv°“c°;§'I|kT GVWRIGCWR 5Mu:‘hm b3 {14,753 ke) H iiubzge/ndnxg
eturn/Rollover 4 NotAp o 3 Uning
2 Fire/Explosion own
3imrmrersion Collisicn with Non-Fixed Objec| Colllsion Fixed Object 29 Cably Barri
4 ackknife & Darmer Emergenc:
D § SinofEcupment Lomor i 1 reiae 13 meant Anenuator/caash Cushion 33 &ﬂ‘ﬁ?ﬁ?;'&iﬁtﬁ'”’ Vohicie Use
s E Sul/Jumped From Motor Vehicle 12 Railway Vehicle 1732 iy Bridgs Fier or feurmon 2 Yeee (standing) R +
equencs of Events ; ;:;o.:g%::mg:mq 22 neldee Rau gz gne:v ;ole/shﬂt Support
- " 23 Culvi ealfic Sign Sup
= J Lo i B R o
v y) el ., Pole, o5 Suppor 1Ko
40 F e 37 fenc
L AT S| ST s capory SIS, iy i
) an 41 Separation of Uni anything Set i Voon by Mol 58 Carardrnt) Eng 35 Crher Fued Qtyect fveal, rawn
{ 42 Aan OHf J0a eu.y, Roght de building, twanel, etc.)
I 43 Ran Off Acsdway, Lei 18 Clher Non-Fixed Chiect
4-; gww gedn' # " Vahicla Mansuver Action Traffle Control Device For | Vehicle Defects
43 Cross Centerlin 1 Straight Ahead
Roadway Grade 46 Downhill Juna D 3 mmfne ek :J §L"2§’:.°' inTrathe This Vehicle
b e A ) ] i
1 tevel nment & Jacking 15 Negoliating » Curve
g Alght 8 Aashing Signal
1Straught g C’“k"““l Lres }g g\’t‘r?rfgy‘;:rl‘ff:ll?:c H i:ﬂw:y Crossing None 3335':5:3"“
2 Curve Right 77 Other, Explainia | 1 No Contrals 14 Windows/
janely 1 bverening/ " Namative & school Zone Sign/ éﬂ ’;3: R Yomishucl
pmm‘f“'ﬁmf 88 Urknawn Gusrdeic) Slights (hesd, 15 Min
d ignal, 1] 16Ty i
1 No Spezial Funcban 9 Am"mm: 14 Irteecity Bus :;I’/‘a'ﬁt Control %; g‘hc E,Sl in i ZE?;,,?.;) ot Qﬂ/’rw
2 farm Vehicle 10 fire Try 15 Chartee/Tour Bur | € $roa Sign Nareatied PAPIR | 3 ioars
3 Polee 11 Farm uhof Transpert 16 Shuttlc Bus 7 Vieid Sign u‘[ﬁ:w‘w,, 9 Exhpust System
7 Taxl 12 Sehoot 31 Farm ubur Bus 10 Body, Doors
B Military 13 \'nnm/l:amnum Bus H Unknar 11 Power Train
PERSON Y NAME DF VIGLATOR ;
PLRSON # NAME OF VIOLATOR FLSTATUTE NUMSER CITATION MUMBER
|
PERSON # NAME OF VIOLATG ! FLSTATUTE NIMBER CHARGE CITATION NUMBER
|
.
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Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 19 of 210

FEPORTING AGENCY CARE NUMBER N CRA nw}w ATAUMBE
14-08025 % q( w%

1 Driver VEHICLE §  [NAME e ) ‘ PHONE NUMBER Check il

2 Nan-Motorist ! Recorme:

3 Passenger i Q W 347-739.3300 Dy Cenam
cuaasm’ ADDRESS [Number a0d Street] UTT B SIA TiF CODE

3328 LAKE OVERLOOK PLACE LAKE WORTH FL 33462

GATE OF BIRTH o ORIVER LICENSE NUMRER - STATE |EXFIRES muav SEVERTTY 1) |

11011963 |34 imseown M522541634010 FL nmnme i

.. [ + DRIVER { '
'ype Required Endorsemonts " Drivers Acﬁcns at Time :l Crdash . cong
1A 293¢ » 26 Ran 0ff Roac
A0/Crauffeur 1364 % g:f“."l‘:"fbﬁg’:: g:’:l"ni P oum:mga ather Trafhe o of Cmsh
$ &/operator 3 No Reg, Endorsement Neglgent Manne 7 D ded Qther Raad 1 Apwarently Normal
§E/Opur - Rust i 3faredto \'seldﬁxlhwl-way @ “"f" dane 3 agleep or Fatigued
1fone " Aimproper Sackng e Ove - § 1l (3ick) or Faimted
Driver Dlistracled By 4 ?\h;r Inside the ;/'.Tc-. g f nlr?nlrlaperdl’:lmo \ leering ath 33‘&‘1’&&‘7:’:{’%;“"""“‘
VN i parrative, lowed 100 Qose . - fl
jpodliacied viconon S becmal Disracaan | il a':n Redphim 30 f:iv’}‘,,';_' Yokl Due 8 Emonoral (depression,
tside the yehicle, | @ fFast for Condinons H wgry, daturbed, cic.)
Devl:n (cell phone, e1¢.} {ou rh MV, Object, Nan-Matarist in
10ther Electronic Device 5;"""‘"‘ namative) on Stop Sign Roacway, ete. 9 Underthe influence of
{navigatian device, DVD plmr) eYOng 15 improper Pmlnl 1 Opcmn{MV 1 Ereatic, Medications/Otuge/Aleohal
37 Exceedey posted Speed. Recklvss o Aggressve Manner 77 Other, Exalain in Narrabve
Driver Vision Obstructions 31 Wrong Sida o1 Wrong Way o9 orer contnbyting Acron 88 Unknown

5 Falled to Keep In Proper Lane

1 Vision Not Cbscured Gad on Vehic! 8 Smoke

ncleren: Wzeer=— ¢ Bulh{muFludOb‘m mfllj)rrh - } ]
wavehics 1 pnilborrd 77 Al Gy, Exphain
Zes/Crops/Buthes prow/silvorrds n Narocva | Helmet Use (HU) Eye Protoction (EP)
i CRIUE o PASSERGEN $DOTLompiant Ye
Motor Vohicle Seating Positlon:  [LOCATION: SEAT ROw_ OTHER §3°";:,'::“ L ; ”"""I'l Y ator Vehicle Occupant
Seat Raw Other g I e T = 3 Shoulder ard Lap Bek Used
1left 1 Front 1 Not Applicab 33 Deproyo 5 Oeplayed-Other | 4 Shoulcer Bet Only Used
2 Micdle ZSI'EAdﬂd z Sluper Section of Truck Cab (ABD) s &:};"m bet, nrc) gh:g::llmﬂy-:d -
3k in 3 Gther Enclaved Cargo Ares 1NotAppficable  Combma {Ehia R Sveteen - Forourd ot

77 Other 4 Fawth 4 Unenclosed Cargo Ase,
{exslainin 77 Other Row 5 Trailng
nairative] BB Unknown 5
Unknawna

Child Restraint Systam - Resr Faciny
3 Booster Seat
10 Chitd Reuntn\ Type Unknown
n mhn, smlm n Namative

2N Deployed 7 Dcniovré-cuﬂlm
3 Deplayed-Front A3 Deployment
4 Deplayed-Side Unknown

3 ected, Parvally
4 Not Applicable
28 Unknown

on Motor Vehicle Exterior {non-
unllinl unil)
#3 Unknown

NON-MOTORIST -

Non-Motorist Description Non—Molor!s( Location At Time ol Cr.!sh Action Prior to Cﬁsh
1 Pedestrian 1intersection » Marked Crosswalk B Sidewalk uug‘on Sidewaik
2 Other Pedestrian {wheekhair, personina 2 nversaction - Unmarked Crosswalk 9 Medhnltmumt tand her {working,
build.ng skater, pedestrian conveyance, etc.) l Inmsecuon— Other 10 Driveway Acc vhvim.
. 3 i ;| idblock - Marked Croswalk 13 Sharsd-Uso mh orYrAII 7Aomtentis Rowdway e.g.,
4 Other Gy STrawI tane » Other Locaton 11 Non-Tratficwa T g Re shoulder, median
5 o::vo;m ov Motor Yehiie Not in Transport ycle Lany 71 Dtker, Explain In N- Waiting to mu ﬂw’wtv R Going to or from i {K-12)
{parbed. e 7 Shwld«[no.dnde B8 Unkrown, 3 rmxucy?;‘"]; u&n“ ] (w«m. 0 Trathcw: ,,,’
§ Oceupant oh Non-Motor Vehicle nadway with 1l inor incident response|
T o 1o Non-Molorist Actlons/Clrcumsie adiscenc o yavellnoe)  J0Ron
7 Unknawa Type of Nan-Matorist 1 No imprower Bt on 4 Wslking/Cycling Alon ”n hrv Explain 1n Narrative
TOash Roadway Agalnst ml;n: {in 88 Unknown
Safety Equlpment 3 Failure ta Yirld Right-obWay or adfacent to travel lane)
1 None s Lgh 4 Fat'ure to Obey Tratfic Sgns,
2 Helmet $ Not a‘FPﬂClb'u . Slgnals, or OMficer ? :nzerinusxinng Parked/Stancing zolmﬁromnum/Muu
3 Pratective Pads Used ” od» 3 In Roadway lmpmpl [vanding, Yehis'e 1LImproper Pashing
{rlbows, knews, shing, eic.) od Iying, working, playi 3 Inattentive ftalking, m;r., ete) 12 Wrong-Way lmm( or Walking
4 Refiective Clothung fju ) 6 Oirebled vehile Relsiyd [warking  # Not Visib'e (dask clothing, no 77 Dther. Explainio Narrahve
b on, pushing, leavir:g/appraaching) i|hnn|,r ) B3 Unknowr
R [ R |mccuou|}nualms R IR RN RS A (. W
[SUSPECTED |ALCOHOL TESTED: MCDHOL TESTTYPE: |ALCOHOL anuG TESTED! B i
ALCOHOL USE: 1 Test Not Given 1 Blood T( s'r RESUIT Ti 1 Posinve
1 Na 2 Test Aefysed 2 Br:nh 1Pend 2 Test el 2 Negative
2 Ye3 2 Tept Guven 3 Vdine z c;mplgx:a PP Tven 77 Other, 3 Pending
89 Unkagwn B8 Unkrown, il Tested (77 Gther Explanin  [E8 Jnknoun cTown {Bl Unknows, If Tested  [Expiain in Narrative (U8 Unknowa
arfatve

SOXIRCE OF TRANSPQRT TO MEDICAL FACIUTY
1 Not Transparted
77EMS 3 u»v Entnmmem

MEDICAL FACIUTY TRANSPORTED TO

21 CODE

CURAENT AGORESS (Number and Sireet) QTY & STAYE

rS‘O\JRCEOF TRANSPCAT TQ MEDICAL FACIUTY EMS AGENCY NAME QA 1D W MEDICAL FACILITY TRANSPORTED TO
1 Not Transpored
2EMS 3 Law Enforcement G

77 Other, Explainin Narrafive 88 Unknown 7]

PERSON #VEHICLE ¥NAME [EATE OF BIRTH [0 [SCX [LoC S & O JesecT | w0 ]sp !Aw TS
|| j
1 ! |

CURRENT ADDRESS [Number a, et} CITY & STATE P CQDE

ICAL FACIITY (—-—< EAS AGENCY NAME QR ID - EMS RUN NUMBER MEDICAL FACILITY TRANSPORTED TO

ement
€7, Explain in Narrative BE Unknown

HSMVY 50010 5 (P) (rev 10/10) Page _5 of 8

Dificial eepy eblained hreugh BuyBrash.eom
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FEPGATING AGENCY CASE, NUMBER

NARRAT'VE 14-08025 qu ?VE’I(\Q[ Oq

V1 AND V2 WERE IN THE PARKING LOT OF 4849 S MILITARY TRL BOTH WERE ATTEMPTING TO THE EXIT THE PLAZA ON THE NORTHEAST
[ENTRANCE/EXIT. V2 MOVED FORWARD IN ATTEMRTS TO GET CLOSER TO THE RODAWAY V1 WAS BEHIND V2, AND UPON V2 &

STRUCK THE REAR DRIVER SIDE. THIS CAUSED DAMAGES TO BOTH VEHIGLES D2 COMPLAINED OF POSSIBLE SHOUI DER | JURY PALM 'BEACH
FIRE RESCUE RESPONDED BUT D2 REFUSED 70 BE TRANSPORTED TO THE HOSPITAL. NO OTHER INJURIES WERE REPORTED ON SCENE.

|

CURRENT ADORESS (Number and Street) CITY & $TATE P CODE

?C:‘UI‘U.;‘ OF;I':‘\NSPOKT TO MERICAL FACILTY EMS AGENCY NAME OR 10 !MS RUN NUMB! MED!CM. FACIUTY TRANSRPORTED YO
ot Trang;
2 EMS 3 Lyw Enforczmeny D

77 Other, Eaplain tn Narrative 88 Unknown
Loc, $ R O LECT | KU

PERSCN [VERICLE F[NAME / [DATCOF mirTH I
) CURRENT ATDRESS (Number and St Y & STATE 2P CODE

[EMS RUN NUMBER MEDICAL FACIUTY TRANSPORTED 1O

PERSON llVEHFCLEl[NAME DATE OF Blm 1N JSEX toC:s R
1 '

tP | ABD

|

L

7 Otherersha
ADDITIONMVIOLATIDNS - et . S
PERSON ¥ NAME OF VIOLATOR 1 FLSTATUTE NUMBER

CHARGE

—_— |
PERSGN & RAME OF VIOLATOR CHARGE T ETEION NUWBER

i UFFICER | ! B L . i
lru/a.«ocimmm IRANK & NAME IDEPARTMENT FHP 50 PD OTHIR

[1720 IOFC DVARONE " GREENACRES POLICE DEPT

HSMV 90010 § (N} (v 10/10) Page 8 of B

Offieial eopy dbtained treugh BuySrash.eam
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MSP ReCovery Law Firm

NOTICE OF LIEN

PERTAINING TO PAYMENTS MADE ON BEHALF OF A
MEDICARE ADVANTAGE PLAN MEMBER

September 9, 2014

State Farm Insurance
Atin: Karen Renshaw
P.O. Box 106134 ) . X
Atlanta, GA 30348
Fax #: 800-627-4023

RE: OURFILE NO.:14-MSP-05846-FHCP
MEMBER NO.: 00000005271
OUR MEMBER/YOUR INSURER e
DOB: 11/01/1963
DOA: 05/29/2014
TYPE OF LIEN/CLAIM: (MEDICARE / MEDICAID)
CLAIM #: 594M73505

Bh R BSTTT

To whom it may concern;

Please be advised that this firm represents MSP Recovery-FHCP, Inc. who is the assignee of all
subrogation claims and/oc claims whereby Florida Health Care Plus (FHCP) is deemed to be a secondary
payor pursuant to 42 U.S.C, § 1395y(b)(3)(A). We are hereby placing you on notice that pursuant to my
clients’ rights as a Medicare Advantage Plan (“*MA”) and/or as a payor of Medicaid assigned obligee, our
client has the same rights as would Medicare and/or Medicaid. Also, to the extent that FHCP has made
payment for medical benefits, we hereby assert our rights as 4 Medicare assignee,

Accordingly, to the extent that you and/or your insured have available liability and/or medical
payments coverage, we are hereby placing you on notice that FHCP is asserting a LIEN for all benefits
paid and/or to be paid as it pertains to the above referenced member. Additionally, pursuant to42 U.S.C.
§ 1395y(b)(3)(A), all contractually required payments for medical expenses should be paid forthwith,
Therefore, if Medical Payment and/or other coverage exists contractually, demand is hereby made that
MSP Recovery-FHCF be compensated right away.

It you fail to respond within five (5) business days from the date of this letter, we will assume you
are refusing coverage and/or are terminating the planholder’s coverage. All payments to release any
rights of FHCP must be made to MSP Recovery-FHCP, Inc. Please be advised that this letter shall place

WWW.mSprecovery.com Page 1 of 2 \%
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MSP Recovery Law Firm i

all parties involved that FHCP is hereby asserting a lien for all benefits paid or to be paid pursuant to42
U.8.C. § 1395y(b)(3)(A)as more fully described above,

Sincerely,

Frank C. Quesada
Frank C. Quesada, Esquire

T: 305-614-2222

F: 305-239-8870

E: recoverydmsprecovery,com
W: www.msprecovery.com

WWW, MSprecovery.com Page2 of 2
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MSP Recovery Law Firm

NOTICE OF LIEN |
|
|
|

PERTAINING TO PAYMENTS MADE ON BEHALF OF A
MEDICARE ADVANTAGE (“MA”) PLAN MEMBER

September 9, 2014

State Farm Insurence
Attn: Karen Renshaw
P.O. Box 106134
Atlanta, GA 30348

Fax #: 800-627-4023

RE: OUR FILE NO.:14-MSP-05846-FHCP
MEMBER NO.; 00000005271
OUR MEMBER/YOUR INSURER: CNNIEFE G
DOB: 11/01/1963
DOA: 05/29/2014
TYPE OF LIEN/CLAIM: (MEDICARE / MEDICAID)
CLAIM #: 594M73505

MSP Recovery Inc., as assignee of Florida Health Care Plus (FHCP), and herein serves formal
notice of a Medicare Advantage PlusPlan (“MA”™) LIEN to all partics in this action,

The undetsigned serves notice to all that FHCP asserts this MA L1ENfor any and all payments
made for medical services and/or supplies pursuant to an MA.

' This LIENis being asserted pursuant to the Medicare Secondary Payer Act Section
1862(b)(2)(B)(it) of the Social Security Act and/or Equitable Rights as provided by Florida Law. As a
Secondary Payer, any contractually required payment(s) for medical services and/or supplies should be
made to MSP Recovery as assignee of FHCP forthwith.

- Sincerely,

Frank C. Quesada
Frank C. Quesada, Esquirc

T: 305-614-2222

F: 305-239-8870

E. recovery@msprecovery,com
W www,.msprecovery.com

Www.msprecovery.com Page 10f 1 &/
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MSP Recovery Law Firm
Altorneys at Law B
3000 SW 757 Avenue, Suite 400

Miami, L. 33153

LRI

2020 1870 0003 3525 L287

ohiie Insurance Company

Notice Unit
06140
Adanu, GA 30348

[3
s

1
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R
! @ Complete items 1, 2, and 3. Also complets
i itern 4 it Restricted Delivery is desired.

I B Print your name and address on the reverse

! so that we can return the card to you.

! @ Attach this card to the back of the mailpiece. -
1 or on the front if space permits.

A

* 1. Asticle Addressed to:

MM,U.“»C 1 Roen CINe U<
L Sate TR TAU e L

A. Signature

X

O Agent
O] Addressee

FAOYOIN . TINSRAN ¢ o

B. Recaived by ( Printed Namej

C. Data of Delivery

D. Is delivery address different fromitem 17 [ Yes
If YES, enter delivery address belov:  {J No

muﬁ,ﬂ Benvunal monee vt
PO B0« 1O LV 4-0
ANNANTA g p 2345

Certified Mail (I Express Mail
[T Reglstared 3 Return Recelpt for Merchandise

O lnsured Mail O C.OD.

4. Restricted Uelivery? (Extra Fo8)

i 2. Article Number
i (Transfer from service lahal)

‘@r,«mm

70L0 4870 0003 3525 1287

, PS Form 3811, February 2004

Domestic Return Receipt

102695-02 M-1540 |
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r MSP R@covéry Law Firm

December 9, 2014

Paul Robichaux

State Farm Mutual Automobile
Insurance Company

PIP Demand Notice Unit

P.O. Box 106140

Atlanta, GA 30348

RE: OURFILE NO.: 14-MSP-03846-FHCP
YOUR INSURED/. FHCP MEMBER NAME: TN
DOA: 05/25/2014
YOUR CLAIM NO.: 594M73503
TYPE OF LIEN/CLAINV: MEDICARE/MEDICAID

DEMAND PURSUANT TO:
42 U.S,C. § 1395v(b)(3){A) and
Florida Statute § 627.736

To whom it may concern;

Please be advised that this firm represents MSP Recovery, LLC who is the assignee of all subrogation

Page 26 of 210

claims and/cr claims whercby Floridu Health Care Plus is deemed to be a secondary payor pursuant to 42

U.S.C. §1393y(b)(3)(A). We are hereby placing you on notice that pursuant to my clients’ rights as an
MA (Medicare Advantage Plan) and/or as a payor of Medicaid assigned obligee, our client has the same

rights as would Medicare and/or Medicaid. Also, to the extent that FHCP has made payment for medical

benetits, we hereby assert our rights as a Medicare assignee.

Accordingly, to the extent that you and/or your insured has available liability and/or medical paviments
coverage, and/or No-Fault Coverage, we are hereby placing vou on notice that Florida Health Care Plus
is asserting a lien for all benefits paid and/or to be paid as it pertains to the above referenced member.

Additionally, pursuant to the Medicare Secondary Payor Act, all contractually required payments for

medical expenses should be paid forwith, hence, it Medical Payment and/or No-Fault Coverage and/or
other coverage exists coniractually, demand is hereby made that MSP Recovery, LLC be compensated

right away.

Plcese also be udvised that the Medicare Secondary Payor Act preempts many of the provisions of Staie

Law,

33CC S.WL 755 Avenue, Suite 420, Miami, Florida 33153
Teleohone: (363) 614-2222 / Fae: (303) 239-8370 / Email: recoven@ msprecovery.com /
WWebsite: Www. s precoverv.com
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' MSP Recovery Law Firm

This document is a formal demand letter under § 627.736 (10) for the full payment of the amounts listed

below:

. Date of
Provider Service Charges Diagnosis Codes '
JFK MEDICAL 5/29/2014 $45.00 | 847.0,847.0,724.5,723.1,729.5,6812.0,847.2,823.00,722.4,722.52
CENTER, JFK

| MEDICAL CENTER
LIMITED PARTNERS :
JFCMEDICAL 5/29/2014 $3,688.00 | 847.0,847.0,724.5,723.1,729.5,E812.0,847.2,823.00,722.4,722.52
CENTER, JFK !
MEDICAL CENTER o

.LIMITED PARTNERS T Ly . I
JFK MEDICAL 5/29/2014 $3,628.00 | 847.0,847.0,724.5,723.1,729.5,£812.0,847.2,823.00,722.4,722.52
CENTER, JFK .

MEDICAL CENTER
LIMITED PARTNERS
JEK MEDICAL 5/29/2014 $1,900.00 847.0,847.0,724.5,723.1,729.5,£812,0,847.2,823.00,722.4,722.52
CENTER, JFK
MEDICAL CENTER
LIMITED PARTNERS )
JFK MEDICAL 5/29/2014 $1,900.00 | 847.0,847.0,724.5,723.1,729.5,£812.0,847.2,823.00,722.4,722.52
CENTER, IFK
MEDICAL CENTER
LIMITED PARTNERS |
IFK MEDICAL 5/29/2014 ©$2,261.00 | 847.0,847.0,724.5,723.1,729.5,£812.0,847.2,823.00,722.4,722.52
CENTER, JFK
MEDICAL CENTER
LIMITED PARTNERS )
JFK MEDICAL 5/25/2014 $1,096.00 | 847.0,847.0,724.5,723.1,729.5,6812.0,847.2,323.00,722.4,722.52
CENTER, JFK
MEDICAL CENTER
LIMITED PARTNERS

Please be advised that certain claims that have been provided have been converted from electronic format
into a readable format. We wili provide yvou with (3) days to request that we send vou the claims through
a securs email so that the insurer can process electronically. [f vou have any questions and/or concerns
please email us at recoverv@msorecoverv.com . ‘

Demand is hereby made for paviments ot the medical services and trearment provided to the above named
patient for the dates of service of 03/29/2014 through 05/29/2014 by Medical providers (i.e. Florida
ealth Care Plus) totaling § 14,498.00, of which 80 % is due less deductible if applicable. The medical
provider has received § 0.00, which is not the total amount due for the services billed and rendered.
Enclosed please find the requisite iremizad statement or copies of the bills submitted. [t the above
5CCC S, 738 Avenue, Suite 42C, Miami, Flornda 35133
Telephone: (303) 6 14-2222 / Fax: {303) 239-887C / Email: reeovery@ msorecovevcom /
Website: www.msorecoverv.com
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MSP Recovery Law Firm

amounts have been paid or any of the above captioned information is not correct please contact the
uridersigned. Pursuant to Florida Law, demand is also hereby made for reimbursement of the postage cost
as indicated on envelope.

Florida Statutes require that if payment of the overdue amount is made within Thirty (30) days of receipt
of this letter, said payment must include the applicable interest and 10% penalty of the overdue amount
paid, subject to maximum penalty of $250.00. Payments are to be made to MSP Recovery, LLC for

benefits, interest, penalty and postage, The payments are to be mailed to the undersigned. Failure to issue
both payments in tull within 30 days after receipt of this notice will result in litigation by MSP Recovery
Law Firm on behalf of MSP Recovery, LLC.

Additional requests pursuant to Florida Statute § 627.4137, 627.7401, 627.736(6)(d) and the policy that
covers this loss, please provide us a statement, under oath, of a corporate officer or the insurer’s claims
manager or superintendent setting forth the following information with regard to each known policy if

insurance, including excess or umbrella insurance:

(A) the name of the insurer

(B) the name of each insured

(Cy the limits of liability coverage (including PIP and Med Pay coveravt)

(D) A statement of any policy or coverage defense which such insurer reasonably believes is
available to such insurer at the time of filing such statement

(E) A copy of the policy

Please include a copy of the patient/claimant’s PIP payout sheet and any explanations of benefirs
uenemled concerning the above mentioned dates of service. All notices for IME appointments with proof
of mailing, all medical reports done by IME or peer review doctors on behalf of the insurance company,
all EUO notices with proof of mailing , EUO transcription or recordings and all denials letters.

In addition, pursuant to Florida Statute § 627.4137(1)(¢) and 627.7401, please consider this a written
request for disclosure of the named md coverage of each known (nsurer to the claimants and forward this
- request for information as required by this subsection to all attected insurers.

The undersigned serves notice to all that Florida Health Care Plus asserts this Medicare Advantage Plus
Lien payments made for medical services and/or supplies pursuant to a Medicare Advantage Plus Plan,

This lien is being asserted pursuant to the Medicare Secondary Payor Act Section 1862(b)(2)(B)(ii) of the
Social Security Act. Notice is herebv given that as a secondary pavor, any contractually required
payment(s) for medical services and/or supplies should be made to MSP Recovery, L1.C as assignee of
Florida Health Care Plus forthwith.

5CC0 SV, 734 Avenue, Suite 45C, Miany, Flonda 35133

Te! tonone (503) 614-2222 / Fax: (303) 239-887¢ / Emall: recoveru® msprecovervicon /
Website: wwvw.msprecovery.cor
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' MSP Recovery Law Firm

Thank vou for your anticipated cooperation and immediate response to our requests. Should you have
any questions please contact the undersigned, do not contact medical provider,

Sincerely,

John H. Ruiz

John H. Ruiz, Esq.
jruiz{dmsprecovery.com

33C0 SV, 734 Avenue, Suité 420, Miami, Florida 33155
Telenhone: {303) 614-2222 / Fax; (333) 239-887G / E rail: recoverv@ msprecovery.com /
Website: wvw.msprecoverv.com
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Filing # 23290817 E-Filed 02/03/2015 11:20:27 AM
IN THE COUNTY COURT OF THE
11th JUDICIAL CIRCUIT IN AND FOR

MIAMI-DADE COUNTY, FLORIDA
MSP RECOVERY, LLC.,

a Florida profit corporation,

Plaintiff, CASE NO.: 2014-16131-CC 25
V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
a Foreign profit corporation,

Defendant,
/

NOTICE OF FILING PROOF OF SERVICE

COMES NOW the Plaintiff, by and through undersigned counsel and hereby files the
attached Notice of Service of Process to the Chief Financial Officer of the State of Florida, and
respectfully requests the Clerk of Court to file same in the above-captioned case. The Chief
Financial Officer of the State of Florida accepted service on January 22, 2015, forwarded; via
electronic delivery, to the designated agent on January 26, 2015. Therefore, Defendant’s answer is
due February 16, 2015.

WE HEREBY CERTIFY that a true and complete copy of the foregoing was
¢lectronically filed via Florida Courts E-Filing Portal on this 3" day of February, 2015.

Respectfully submitted,

MSP RECOVERY LAW FIRM
5000 8.W. 75th Avenue, Suite 400
Miami, Florida 33155

Direct Line (305) 614-2222

By:. /8/ Rebecca Rubin del Rio, Esq.

o John H. Ruiz, Esq., FL Bar No, 928150

o Karen J. Bamet-Backer, Esq., FL Bar No. 054482
o Rebecca Rubin del Rio, Esq., FL Bar No. 057013
o Gustavo J, Losa, Esq,, FL Bar No, 852791

o Christine Lugo, Esq., FL Bar No. 109515

o Gino Moreno, Esq., FL Bar No. 112099

Service email: serve@msprecoverylawfirm.com

5000 8. W, 75t Avenue, Suite 400, Miami, Florida 33155
Telephone: (305) 614-2222
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A
15-007374

CHIEF FINANCIAL OFFICTR

JEFF ATWATER
RTATE. (F F10IDA
MSP RECOVERY, LLC., CASE #:  2014-16131-CJC 25
AFLORIDA PROFIT CORPORATION COURT: COUNTY CQURT

COUNTY: MIAMI-DADE

PLAINTIFF(S), DFS-SOPH: 15-007374

VS,

STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY, A FOREIGN PROFIT CORPORATION

DEFENDANT(S).

/
SUMMONS 20 DAY CORPORATE SERVICE, COMPLAINT FOR DAMAGES FOR FALIURE| TO COMPLY
WITH MEDICARE SECONDAY PAYOR ACT, DOCUMENTS, DISCOVERY

NOTICE OF SERVICE OF PROCESS

NOTICE IS HEREBY GIVEN of acceptance of Service of Process by the Chief Financial
Officer of the State of Florida. Said proccss was reecived in my office by MAIL gn the 22nd day
of January, 2015 and a copy was forwarded by Electronic Delivery on the 26th day of January,
2015 to the designated agent for the named entity as shown below.

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY
JOHN MONSANTO

VP-OPERATIONS

STATE FARM

7401 CYPRESS GARDENS BLVD

WINTER HAVEN, FL 33888

* Qur office will only serve the initinl process (Summons and Complaint) or Subpocna and is not responysible for transmittal of any
subsequent filings, pleadings or documents unless otherwlse ordered by the Court pursuant ¢o Florida Rules of Civil Procedurc, Rule #1.08(0.

i fit:

Jeff Atwater
Chief Financial Officer
cc to: Plaintiff's Representative for filing in appropriate court:
JOHN H. RUIZ
5000 S.W. 75TH AVE. T8C
SUITE 400

MIAMI FL 33155

Division 6f Legal Services - Service of Process Section
200 Bast Gaines Street « P.O. Box 6200 - Tallahassee, Ploride 12314.6200 « (850) 4134200 - Fax (250) 922.2544
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(3 IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND FOR MIAMI-DADE coumﬁ. FLORIDA.
& IN THE COUNTY COURT IN AND FOR MIAMI-DADE COUNTY, FLORIDA.
DIVISION CASE NUMBER
E CIVIL SUMMONS 20 DAY CORPORATE SERVIGE
DISTRICTS {(a) GENERAL FORMS
2014-16131-CC 2
] OTHER ?
PLAINTIFF(S) 5 v, DEFENDANT(S) SERVICE
MSP RECOVERY, LLC., .5 STATE FARM MUTUAL
a Florida proftt corporation TR AUTOMOBILE INSURANCE
COMPANY, a Foreign profit
corporation
THE STATE OF FLORIDA; Lol o o
To Each Sheriff of the State: t
YOU ARE COMMANDED to serve this summons and copy of the complalnt or petition in this * -
action on defendant(s): STATE FARM MUTUAL AUTOMOBILE INSURANGE COMPANY R -
c/o Florida Chief Financlal Officer as RA ' ‘ 8
‘ )
200 East Gaines Strest, Talahassee, FL 32390 z
Each defendant is required to serve written defansa to the complaint or petition on
Plaintiffs Aftomey: MSP RECOVERY LAW EIRM
whose addrass ig: 5000 8.W, 75 AVE, Suite 400, Miaml, FL 33155
(305) 614-2222
withinZOdays" apt when sylt js brought pury ant to s. 788.28. Florida Statutes, if the State of Florid of ts agencias
or one of its officials or smployee aysy

vd In his or her officlal capacity s 2 defendant, the time to respond ahall be 40

: ; : ) days,” atter service of this summons
on that defendant , exclusive of the da)’ of service, and to file the original of the defenses with the Clerk of this Clerk Court either before

sarvice on Plaintiff's atomey or immediately thereafter. i a defendant falls to do o, & default will be enterad agalnst that defendant for

this relief demandad in the complaint or petition. ) { A W?ﬂ*&, .
DA TR T
HARVEY RUVIN MIC GORZEYEL i ("1
CLERK OF COURTS BY: e oy 2 JANDIT'E 2015
DEPUTY CLERK__\.. st
o =
AMERICANS WITH DISABILIY FOF 199 '; 3t
ADA NOTICE i

“If you are a person with a disability who needs any accommo ation m» m-der to
participate in this proceeding, you are entitled, at no cost to you, to the provision of certain
assistance. Please contact the Eleventh Judicial Circuit Court’s ADA C ordinator, Lawson
E. Thomas Courthouse Center, 175 NW 1* Ave., Suite 2702, Miami, FL 33128, Félephone
(305) 349-7175; TDD (305) 349-7174, Fax (305) 349-7355 at least 7| days before your
scheduled court appearance, or immediately upon receiving this notification if the time

before the scheduled appearance is less than 7 days; if you are hearing or voice impaired,
call 711.”

CLK/CT. 314 Rev. 01/11 Cleri’'s wab Trus; www.miami-dadecierk.com
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Filing # 23869644 E-Filed 02/17/2015 04:33:04 PM

IN THE COUNTY COURT IN AND FOR
DADE COUNTY, FLORIDA

MSP RECOVERY, LLC CASE NO.: 14-16131 CC 25

VS,

Plaintiff,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant,
/

ANSWER AND AFFIRMATIVE DEFENSES
COMES NOW, The Defendant, STATE FARM MUTUAL AUTOMOBILE

INSURANCE COMPANY, by and through undersigned counsel, files this, its Answer and

Affirmative Defenses to Plaintiff’s Complaint and states as follows:

1.

2.

Denies.

Without knowledge.

Admits.

Defendant is without knowledge as to whether or not MSP is the assignee of FHCP and
denies the remainder of paragraph 4.

Defendant admits that it was MM’s PIP insurer and denies the remainder of paragraph 5.
Without knowledge.

Denies.

Denies.

Admits.

FACTS AND PROCEDURAL BACKGROUND COMMON TO ALL COUNTS

10. Without knowledge.

11. Without knowledge.

12. Without knowledge.
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18.

19.

. Denies.

. Defendant admits a copy of the letter is attached as Exhibit B and denies the remainder of

paragraph 14.

. Defendant admits a copy of the letter is attached as Exhibit C and denies the remainder of

paragraph 15.

. Defendant admits a copy of the letter is attached as Exhibit D and denies the remainder of

paragraph 16.

. Without knowledge.

Denies.
Denies.

LEGAL BACKGROUND, INTRODUCTION TO THE MSP ACT, PAYMENT

REQUIREMENTS AND THE RECOVERY OF PAYMENTS, AND FEDERAL LAW

PREEMPTS STATE LAW

Defendant moves to strike the allegations contained in paragraphs 20-41 pursuant to F.R.C.P.

1.140(f) as irrelevant and immaterial.

42

43.

45.

46.

47.

48.

COUNT I: PRIVATE CAUSE OF ACTION FOR DOUBLE DAMAGES

Defendant re-alleges and re-avers its responses to paragraphs 1 through 40, as it fully stated
herein.

Without knowledge.

. Without knowledge.

Denies.

Denies.

Denies.

Denies.
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COUNT II: ACTION FOR DAMAGES

49. Defendant re-alleges and re-avers its responses to paragraphs 1 through 40, as it fully stated
herein.

50. Without knowledge.

51. Without knowledge.

52. Denies.

53. Denies.

54. Denies.

55. Without knowledge.

56. Without knowledge.

57. By way of further answer Defendant states that all payments were properly issued pursuant
to the policy of insurance and Fla. Stat. § 627.736.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

58. The Defendant, State Farm Mutual Automobile Insurance Company, issued payment to
medical providers performing medical services to “MM” in the amount of $10,000.00,
which is the policy limits for personal injury protection benefits. Therefore the personal
injury protection benefits are exhausted and no further benefits are due and owing from
the Defendant.

SECOND AFFIRMATIVE DEFENSE

59. The Plaintiff failed to timely submit bills for dates of service date of service 5/29/2014 in

violation of Fla. Stat. § 627.736(5)(c).

THIRD AFFIRMATIVE DEFENSE
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60. Plaintiff does not have standing as Plaintiff does not have an assignment of benefits not has
Plaintiff attached any contracts showing it has standing.
FOURTH AFFIRMATIVE DEFENSE
61. Plaintiff’s claim is subject to a $1,000.00 deductible.
WHEREFORE, the Defendant, STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY, has answered and affirmatively responded to Plaintiff’s complaint and demands a
trial by jury.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent via

electronic service to John H. Ruiz, Esq., at serve@msprecoverylawfirm.com on this day of

FEB 17 200

Respectfully submitted,

MATT HELLMAN, P.A.
- Attorneys for Defendants
- 8751 W. Broward Boulevard Suite 408
"~ Plantation, Florida 33324
“Telephone:  (954) 476-0007
Facsimile:  (954) 476-0338
E-sef\gié‘é‘s-IaWsuitS‘@helimaniaw.com

3

BY. ‘. xk ‘ \l ‘
: Mqtt Hé{‘!man,,iﬁgég
 FBN: 0325309

ce: Jay Honeck 59-4M73-505 MH2015-130
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IN THE COUNTY COURT OF THE
11th JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

MSP RECOVERY, LL.C, CASE NO.: 2014-16131 CC 25
a Florida profit corporation,

Plaintiff,
Y.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant,
/

AMENDED COMPLAINT FOR DOUBLE DAMAGES FOR FAILURE TO COMPLY
WITH MEDICARE SECONDARY PAYOR ACT

COMES NOW, Plaintiff, MSP Recovery, LLC (“Plaintiff* and with all rights as assigned
by FLORIDA HEALTHCARE PLUS “FHCP”), by and through its undersigned counsel and hereby
brings this Amended Complaint in and against Defendant, STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY (“Defendant™), and, in support thereof, states as

follows:

GENERAL ALLEGATIONS

1. This is an action for damages less than Fifteen Thousand Dollars ($15,000.00), exclusive of
interests, costs, and attorney’s fees,

2. At all times hereto, Florida Healthcare Plus (“FHCP”) is a Health Maintenance
Organization (HMO) that is focused on serving the needs of its members through its Pre-Paid
Medicare, and Medicare managed care programs delivered through its integrated team of
physicians and health care professionals. Pursuant to the terms of the Medicare Advantage Plan,
the insurance policy involved herein was issued by FHCP to cover claims made as delineated in the

policy of insurance and as required by a Medicare Advantage Plus participant.
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3 FHCP is a participant provider in the Medicare program that conducts business in Miami-
Dade County, Florida under the Medicare Secondary Payer Act (“MSP Act”) with a principal
mailing address of: 2100 Ponce De Leon Blvd, Coral Gables, FL 33134.
4, At all times material hereto, Plaintiff was and is a Florida profit corporation organized to
conduct business in the state of Florida with a principal mailing address of: 5000 8.W. 75th Avenue,
Suite 400, Miami, Florida 33155, FHCP is a medical provider and/or assignee that does business in
Miami-Dade County, Florida. FHCP issued the insurance policy involved in the instant matter to
cover claims as delineated in the policy of insurance and as required by a Medicare Advantage Plus
participant ,
5. Plaintiff entered into an agreement with FHCP in which FHCP assigned to La Ley Recovery
claims to recovery amounts owed to FHCP. Specifically, the agreement states the following

“It is the intent of the parties to assist each other in the

implementation of a system whereby [FHCP] and/or any entity it has

contracted to recover, shift and/or bill on a service for all medical

services and/or medications, diagnostic test or any amount it is

obligated to pay to/or on behalf of any member or other liability that

can be legally collected through an assignment of any kind and/or

through Medicare and/or Medicaid rights and/or by State and/or

Federal statute of any kind and/or any right of any nature whatsoever

that exists now or in the future. By way of this agreement, [FHCP)

appoints, directs, and otherwise assigns all of [FHCP’s] rights as it

pertains to the rights pursuant to any plan, State or Federal statute

whatsoever directly and/or indirectly for any its members and/or plan

participants.” (emphasis added),
6. Moreover, La Ley Recovery assigned all the recovery and/or reimbursement rights they
received from FHCP to MSP Recovery, LLC. Specifically, the assignment from La Ley
Recovery to MEP Recovery, LLC states the following;

“LA LEY RECOVERY SYSTEMS, INC, (“La Ley Recovery
Systems”), for and in consideration of the sum of Ten Dollars

2
MSP RECOVERY LAW FIRM
5000 S,w, 750 Avenue, Suite 400, Miami, FL 33155, Tel: (305) 614-2222 * Fax: (305) 614-5476
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($10.00) and other good and valuable consideration, the receipt of
which is hereby acknowledged, does by these presents, assign, sell,
transfer, convey, and set over to MSP RECOVERY, LLC.,
(“Assignee”), its successors and assigns, all rights, title and interest
in and to the agreement (the “Agreement”) entered by and between
La Ley Recovery Systems and Florida Healthcare Plus, Inc., on
April 14th, 2014, as it relates to the recovery of claims of member,
C.G., and related documents evidencing a security interest, liens or
other security interests or encumbrances executed, filed and/or
created in conjunction with collateral securing the Agreement, This
Assignment is made without recourse or warranty except as
referred to herein. The assignor has assigned this claim(s),
pursuant to the underlying agreement but also assigns all causes of
action to Assignee as it relates to C.G. This agsignment shall
encompass all of the rights from La Ley Recovery Systems and/or
FHCP assigned to La Ley Recovery Systems by that Agreement
dated on April 14th, 2014” (See Exhibit A, Assignment Between
La Ley Recovery and MSP Recovery, LLC)

7. Plaintiff is the assignee of La Ley Recovery’s FHCP recovery and/or reimbursement claims
as it pertains to any and all rights as assignee and/or as the party entitled to recover any amounts
owed to FHCP by nature of Defendant’s obligation as a primary payer to pay for member’s medical
bills. Defendant was under an affirmative duty to pay for any and all medical services related to the
accident, Defendant had to either pay for the medical services, pay back FHCP as a Medicare
Advantage (“MAO”), and/or set aside benefits to pay FHCP as FHCP was not required to pay for
any of these services,

8. At all times material hereto, Defendant is a Foreign Profit Corporation organized to
conduct business in the state of Florida with a registered agent and address of: CHIEF

FINANCIAL OFFICER, 200 E, Gaines Street, Tallahassee, FL 32399,

3
MSP RECOVERY LAW FIRM
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9. Defendant is M.M."’s PIP insurer and otherwise, was the primary payer as it relates to
any Medicare bills that were accident related.

10, Venue is proper in this Court under Florida Statute 47.051 as Defendant maintaing
offices for the transaction of its customary business in Miami-Dade County, Florida,

11, Plaintiff has complied with all conditions precedent to the institution of this action.

12, All parties are otherwise sui juris,

FACTS AND PROCEDURAL BACKGROUND COMMON TO ALL COUNTS
13.  On or about May 29th, 2014, M.M. was attempting to exit a parking lot on 4849 South
Military Trail when a second vehicle struck him from behind, M.M. suffered bodily injury and
otherwise incurred medical bills, (See Exhibit A, Police Report).
14, At all times material hereto, M.M. received medical services and/or supplies for which
FHCP was charged. All of these claims are now owned by Plaintiff.
15, Atall times material hereto, FHCP is a Health Maintenance Organization (HMO) that is
focused on serving the needs of its members through its Pre-Paid, Medicare, and Medicare
managed care programs delivered through its integrated team of physicians and health care
professionals.
16.  The subject medical services and/or supplies rendered to M.M. were all reasonable,
related, and necessary, and were required to be paid within thirty (30) days of receipt of the
claim,

17. On or about September 9th, 2014, the undersigned attomey sent a letter to Karen

! In order to ensure that this document is HIPPA compliant, the insured’s initials will be utilized
for identification purposes, Furthetmore, should this Court need to further verify the
identification of the subject claim, please see Exhibit B.

4
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Renshaw, informing her that the undersigned firm represented MSP Recovery, LLC as an
assignee of all subrogation claims and/or c¢laims whereby Florida Health Care Plus was deemed
to be a secondary payer pursuant to 42 U.8.C. §627.4127, In said letter, the undersigned attorney
placed STATE FARM on notice that pursnant to FHCP’s rights as an MA (Medicare Advantage
Plan) and /or Medicaid assigned oblige, FHCP had the same rights as would Medicare/and or
Medicaid to the extent that payment for medical benefits had been made. (See Exhibit B, Letter
to Karen Renshaw).

18, On that same day, Plaintiff also sent its Notice of Lien Pertaining to Payments Made on
Behalf of a Medicare Advantage Plan Member in order to serve as formal notice that a lien is
being asserted pursuant to the Medicare Secondary Payer Act Section 1862(b)(2)(B)(ii) of the
Social Security Act and/or Equitable Rights as provided by Florida law. (See Exhibit C, Notice
of Lien Pertaining to Payments Made on Behalf of a Medicare Advantage Plan Member).

19.  On or about December Sth, 2014, the undersigned attorney sent a formal demand letter,
under §627.736 (10) for payment of medical services and treatment provided by FHCP. As per
the FHCP Medical Claims Report, there was a total charge of $771.00 for the medical services
provided to M\M,. (See Exhibit D, Demand Letter and Medical Claims Report).

20.  FHCP is a participant provider in the Medicare program that conducts business in the
State of Florida under the Medicare Secondary Payer Act (“MSP Act”).

21, Plaintiff seeks to recover and be reimbursed for the medical services charged to M.M.
times two pursuant to the private cause of action of the Medicare Secondary Payer Act because
Defendant failed to pay and/or reimburse FHCP as a primary payer. Defendant is now required

to pay twice the amount,

5
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22.  As ofthe filing of this lawsuit, Defendant has failed to make the payments and otherwise,
failed o reimburse FHCP. Defendant was obligated and had an affirmative duty to investigate
and pay prior to FHCP.

LEGAL BACKGROUND

23.  Medicare embodies our nation’s commitment to the health care of seniors and the
disabled and is the “nation’s second largest social insurance program” with over 47.5 million
people who were covered during 2011. See 2011 Annual Report of the Boards of Trustees of the
Federal Hospital Insurance and Federal Supplemental Medical Insurance Trust Funds,
available at https:/fwww.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/ReportsTrustFunds/downloads/tr2011.pdf.  The Medicare Statute divides Medicare
benefits into four (4) categories: Part A, “Hospital Insurance Benefits for Aged and Disabled;”
Part B, “Supplementary Medical Benefits for Aged and Disabled:” Part C, *“Medicare
Advantage;” and Part D, which provides prescription drug coverage for Medicare enrollees. See
In re Avandia Mhtg, 685 F.3d 353, 357 (3d Cir, Pa. 2012). This suit challenges practices that
drain money from the Medicare trust funds and increase the costs borne by the elderly and low-
income beneficiaries.

24, The Medicare Act guarantees that eligible Medicare Beneficiaries have the right to elect
to receive Medicare benefits either through the original Medicare fee-for-service program or
through a Medicare Advantage Plan. 42 U.8.C. § 1395w-21(a). The funds used for the Medicare
Advantage benefits originate from the Medicare Trust Funds,

25.  The Secretary of the U.S. Department of Health and Human Services (HHS) is the federal

officer that is responsible for the administration of the Medicare program, and has delegated

6
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authority over Medicare to a subunit of HHS, the Centers for Medicare and Medicare Services (
“CMS"), 42 US.C. §1395hh(a)(1) and §1395kk(z). To provide for the day-to-day
administration of the Medicare program, CMS usually acts through contractors wherein the
“Secretary may perform any of his functions under this subchapter directly, or by contract
providing for payment in advance, or by way of reimbursement, and in such installments, as the
Secretary may deem necessary.” 42 U.8.C. § 1395kk(a).

26.  The Secretary through CMS is able to control Medicare Advantage organizations through
the bid process, its contracts with the organization, audits, and through the threat of sanctions and
contract termination. Additionally, the Secretary, through CMS, is able to determine to whom to
award Medicare Advantage contracts to, as well as whether to approve or reject annual bids,

27.  To qualify to contract as a Medicare Advantage organization, the interested entity must
demonstrate that they have sufficient financial and administrative capacity to fulfill their
obligations under the contract with CMS. It should be noted that CMS pays Medicare Advantage
organizations and delegates to them the obligation to administer, pay, and assume Medicare’s
economic tigk for the Medicare benefits provided to Medicare Advantage enrollees, The amount
that is paid to the Medicare Advantage organization is carefully calibrated and takes the
following factors into consideration: geographic location, age, disability status, gender,
institutional status, and the health status of each Medicare Advantage enrollec. 42 U.S.C.

§1395w-23(c).

Introduction To The Medicare Secondary Payer Act
28, Tn 1980, while confronted with skyrocketing Medicare costs, Congress recognized that

those responsible for the payment of medical costs when people were injured (i.e. employers and

7
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liability insurers) often allowed Medicare to pay the medical bills as the “primary payer” when
an employee or a tort victim was older than 65. To curtail this practice, Congress enacted the
MSP Act, which made lability insurers and self-insured tortfeasor responsible as the “primary”
payers of [an] injured persons’ medical costs.” 42 U.8.C. § 1395y(b)(2)(A).

~29.  The underlying intent behind the enactment of the MSP Act was to shift the financial
burden of health care from the Medicare program to private insurers to lower the cost of the
Medicare program.,
30. The MSP Act creates a federal coordination of benefits wherein workmen’s’
compensation, liability insurance and self-insurance, and no-fault insurance are deemed primary,
and Medicare benefits are secondary. See 42 U.S.C, § 1395y(b)(2); 42 C.F.R, §422.108(b)(3);
Appalachian Regional Healthcare v. Shalala, 131 F.3d 1050, 1052 (D.C. Cir. 1997). The MSP
Act provides that Medicare cannot pay medical expenses where “payment has been made or can
reasonably be expected to be made under a workmen’s compensation law or plan of the United
States or a State or under an automobile or liability insurance policy or plan (including a self-
insured plan) or under no fault insurance.” See In re Avandia Mktg, 685 F.3d 353, 358 (3d Cir. Pa.
2012). Under the MSP Act, “Medicare benefits are secondary to benefits payable by a primary
payer even if State law or the primary payer states that its benefits are secondary to Medicare
benefits or otherwise limits its payments to Medicare beneficiaries.” 42 C.E. R. § 411,32(a)(1).
However, if a payment has not been made or cannot be expected to be promptly made by a
primary payer, Medicare, as the secondary payer, may make a conditional payment. Wﬁen
Medicare makes this conditional payment, it is entitled to receive a reimbursement, once the

“govemment receives notice that a third-party payment has been or could be made with respect

8
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to the same item or service.” See¢ Fanning v. United States, 346 F.3d 386, 389 (3d Cir. Pa. 2003),
In addition to seeking reimbursement, Medicare has the “right to intervene in the action against a
tortfeasor and can bring or join any action against the responsible primary payer ... and pursue
third parties, including attorneys, who receive payments of any sums which should be
reimbursed to Medicare.” See Denekas v. Shalala, 943 F. Supp, 1073, 1083 (3.D, Iowa 1996);
see also 42 U.8.C. §2651(a) (2002).

31, As currently codified, the MSP Act provides, in relevant part, as follows:

*(2) Medicare secondary payer

(A) In general - Payment under this subchapter may not be made,

except as provided in subparagraph (B), with respect to any item or

service to the extent that—
(i) payment has been made, or can reasonably be expected
to be made, with respect to the item or service as required
under paragraph (1), or
(i) payment has been made or can reasonably be cxpected
to be made under a workmen’s compensation law or plan
of the United States or a State or under an automobile or
liability insurance policy or plan (including a self-insured
plan) or under no fault insurance,
In this subsection, the term “primary plan™ means a group
health plan or large group health plan, to the extent that
clause (i) applies, and a workmen’s compensation law or
plan, an automobile or liability insurance policy or plan
(including a self-insured plan) or no fault insurance, to the
extent that clause (ii) applies. An entity that engages in a
business, trade, or profession shall be deemed to have a
self-insured plan if it carries its own risk (whether by a
failure to obtain insurance, or otherwis¢) in whole or in
part,

(B) Conditional payment
(i) Authority to make conditional payment The Secretary
may make payment under this subchapter with respect to an
itern or service if a primary plan described in subparagraph
(A)(ii) ™ has not made or cannot reasonably be expected
to make payment with respect to such item or service
promptly (as determined in accordance with regulations).

9
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Any such payment by the Secretary shall be conditioned on
reimbursement to the appropriate Trust Fund in accordance
with the succeeding provisions of this subsection,

(ii) Repayment required A primary plan, and an entity that
receives payment from a primary plan, shall reimburse the
appropriate Trust Fund for any payment made by the
Secretary under this subchapter with respect to an item or
service if it is demonstrated that such primary plan has or
had a responsibility to make payment with respect to such
item or service. A primary plan’s responsibility for such
payment may be demonstrated by a judgment, a payment
conditioned upon the recipient’s compromise, waiver, or
release (whether or not there is a determination or
admission of liability) of payment for items or services
included in a claim against the primary plan or the primary
plan’s insured, or by other means. If reimbursement is not
made to the appropriate Trust Fund before the expiration of
the 60-day period that begins on the date notice of, or
information related to, a primary plan’s responsibility for
such payment or other information is received, the
Secretary may charge interest (beginning with the date on
which the notice or other information is received) on the
amount of the reimbursement until reimbursement is made
(at a rate determined by the Secretary in accordance with
regulations of the Secretary of the Treasury applicable to
charges for late payments).

(iif) Action by United States In order to recover payment
made under this subchapter for an item or service, the
United States may bring an action against any or all entities
that are or were required or responsible (directly, as an
insurer or self-insurer, as a third-party administrator, as an
cmployer that sponsors or contributes to a group health
plan, or large group health plan, or otherwise) to make
payment with respect to the same item or service (or any
portion thereof) under a primary plan. The United States
tnay, in accordance with paragraph (3)(A) collect double
damages against any such entity. In addition, the United
States may recover under this clause from any entity that
has received payment from & primary plan or from the
proceeds of a primary plan’s payment to any entity. The
United States may not recover from a third-party
administrator under this clause in cases where the third-
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party administrator would not be able to recover the
amount at issue from the employer or group health plan and
is not employed by or under contract with the employer or
group health plan at the time the action for recovery is
initiated by the United States or for whom it provides
administrative services due to the insolvency or bankruptcy
of the employer or plan. An action may not be brought by
the United States under this clanse with respect to payment
owed unless the complaint is filed not later than 3 years
after the date of the receipt of notice of a settlement,
judgment, award, or other payment made pursuant to
paragraph (8) relating to such payment owed...”

32.  In the event that a primary plan fails to pay as a primary payer, or make the appropriate
reimbursement, Section 1395y(b)(3)(A) of the MSP Act allows for a private cause of action,
which provides as follows:

“There is established a private cause of action for damages (which

shall be in an amount double the amount otherwise provided) in

the case of a primary plan which fails to provide for primary

payment (or appropriate reimbursement) in accordance with

paragraphs (1) and (2)(A).”
According to In re Avandia Mktg, the MSP Act “lends itself to [Plaintiff’s] position that any
private party may bring” a private cause of action, as the provision “is broad and unambiguous,
placing no limitations upon which private (i.e, non-governmental) actors can bring suit for
double damages when a primary plan fails to appropriately reimburse any secondary payer.” In
re Avandia Mktg, 685 F.3d 353, 359 (3d Cir. Pa. 2012).
33.  As such, Plaintiff is deemed to be the assignee of all subrogation claims and/or claims
whereby FHCP is deemed to be a secondary payer pursuant to 42 U.S.C. §1395y(b)(3)(A).
According to Gusmano v. GEICQ, 2013 U.S, Dist, 165467 (E.D, Mich, 2013), for the MSP Act

to apply, the primary plan must either refuse coverage or terminate a plan holder’s coverage and

thereby force Medicare to make a conditional payment on its behalf. /d.
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34.  Overall, the purpose of the MSP is to help preserve the Medicare Trust Fund and limit

Medicare beneficiaries’ out-of-pocket costs. See Fanning v. United States, 346 F,3d 386, 388-89

(3d Cir. 2003).

Payment Requirements and the Recovery of Payvments

35, Nearly all of the health ¢laims are electronically submitted by the providers. As required

by law, regulation, contract, or convention, these ¢laims contain standardized data sets,

36.  Medicare Advantage organizations must promptly process and/or pay or deny claims to

comply with the specific requirements that are established by federal law, and the terms of the

contracts entered into with CMS. 42 U.8.C, §1395w-27(f).

37, When a Medicare Advantage organization makes a payment for medical services that are
the responsibility of a primary plan under the MSP Act, those payments are conditional whether

the Medicare Advantage organization knew about the primary payer or not. It should be noted

that a conditional payment can be defined as a “Medicare payment for services for which another

payer is responsible, made either on the bases set forth in subparts C through H of this part, or

because the intermedinry or carrier did not know that the other coverage existed.” 42

C.F.R. §411.21; also see Collins v. Wellcare Healthcare Plans, Inc., 2014 U.5. Dist. LEXIS

174420 at 36 (E.D. La, 2014) (holding “if a MAO is unaware of a primary payer, the MAQO

would not ‘reasonably expect’ a primary plan to provide payment,”) (emphasis added).

38.  Aspreviously indicated, the MSP Act allows for a private cause of action wherein double

damages can be recovered in the event that a primary plan fails to pay a primary or make an

appropriate reimbursement. As such, a Medicare Advantage organization with advanced

Medicare benefits possesses standing to bring a private canse of action,
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39.  When a MA plan recovers reimbursement from primary plans or other liable parties,
these reimbursements help reduce Medicare expenditures by the Medicare Trust Funds.
Medicare will seek reimbursement damages from the primary payer, Therefore, Plaintiff,
standing in the shoes of FHCP, “must receive a premium over the reimbursement amount to be
motivated to bring these lawsuits against private insurers.” Bio-Medical Applications of Tenn.,
Inc. v. Cent. States Southeast & Southwest Areas Health & Welfare Fund, 656 F.3d 277, 296 (6th
Cir. 2011), The MSP Act “allows for a multiplier of damages to enable the government to
recover its funds while also providing a financial incentive for private citizens to bring such
suits.” Manning v. Utils. Mut. Ins. Co., Inc,, 254 F.3d 387, 394 (2d Cir. 2001).
40.  Moreover, pursuant to §627.736(4)(c), Fla, Stat., a primary ﬁaycr must hold $5,000,00 in
reserve to pay for emergency services and car or hospital inpatient care. Fla, Stat, §
627.736(4)(c) states in pertinent part:

“ ...[T)he insure must reserve $5,000.00 of personal injﬁry

protection benefits for payment to physicians licensed under

chapter 485 or 459 or dentist licensed under chapter 466 who

provide emergency services and care, as defined in s. 395.002, or

who provide hospital inpatient care..,”
41,  In the case wherc emergency or inpatient services where provided at a hospital, the
primary payer must hold the funds in reserve and pay for those services first before any other
service providers are paid,
42.  Furthermore, an insured has the option to pay for Medical Payment Coverage
(“MedPay’), where the insured may be entitled to full payment of his 6x' her medical bills.

43.  MedPay is additional coverage that ensures that 100% of an insured’s medical bills are

paid up to a certain limit.

, 13
MSP RECOVERY LAW FIRM
5000 $.W. 75 Avenue, Suite 400, Miami, FL 33155, Tel: (305) 614-2222 * Fax: (305) 614-5476

49



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 50 of 210

MSP Recovery, LLC v, State Farm Mut. Auto. Ins. Co.
Case No.: 14-16131 CC 25

Group Health Plang and Taking into Account Medicare Eligibility
44, A “group health plan” means a plan (including a self-insured plan) of, or contributed to
by, an employer (including a self-employed person) or employee organization to provide health
care (directly or otherwise) to the employees, former employees, the employer, others associated
or formerly associated with the employer in a buginess relationship, or their families, 26
U.S.C.A. § S000(bX(1); see also 42 U,8.C. § 1395y(b)(1)(AXV).
45.  The MSP Act sets out a system of rules instructing when group health plans must pay for
medical items and services. Bio-Medical, 656 F.3d at 284; see also 42 U.5.C. § 1395y(b)(1).
46.  The first three subparagraphs of Section 1395(b)(1) of the MSP Act prevent group health
plans from “taking into account™ that a planholder is entitled to Medicare benefits due to being
a) at least sixty-five (65) years old, (b) disabled, or (¢) diagnosed with end-stage renal disease.
Bio-Medical, 656 F.3d at 284,
47,  Examples of action when a group health plan is “taking into account” a planholder’s
entitlement to Medicare benefits include, but are not limited to, the following:
a, Failure .to pay primary benefits as required by subparts F, G, and H of this
part 411;
b, Offering coverage that is secondary to Medicare to individuals entitled to
Medicare;
c. Terminating coverage because the individual has become entitled to Medicare,
except as permitted under COBRA continuation coverage provisions (26 U.S.C,
4980B(£)(2)(BX(iv); 29 U.8.C. 1162.(2XD); and 42 U.8.C. 300bb-2.(2)(D));

d. In the case of a LGHP, denying or terminating coverage because an individual is

14
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entitled to Medicare on the basis of disability without denying or terminating
coverage for similarly situated individuals who are not entitled to Medicare on the
basis of disability;

e. Imposing limitations on benefits for a Medicare entitled individual that do not
apply to others enrolled in the plan, such as providing less comprehensive health
care coverage, excluding benefits, reducing benefits, charging higher deductibles
or coinsurance, providing for lower annnal or Hfetime benefit limits, or more
restrictive pre-existing illness limitations;

f. Charging a Medicare entitled individual higher premivwms;

g. Requiring a Medicare entitled individual to wait longer for coverage to begin,

h, Paying providers and suppliers less for services furnished to a Medicare
beneficiary than for the same services furnished to an enrollee who is not entitled
to Medicare;

i. Providing misleading or incomplete information that would have the effect of
inducing a Medicare entifled individual to reject the employer plan, thereby
making Medicare the primary payer. An example of this would be informing the
beneficiary of the right to accept or r¢ject the employer plan but failing to inform
the individual that, if he or she rejects the plan, the plan will not be permitted to
provide or pay for secondary benefits;

j- Including in its health insurance cards, claims forms, or brochures distributed to
beneficiaries, providers, and suppliers, instructions to bill Medicare first for

services furnished to Medicare beneficiaries without stipulating that such action

15
MSP RECOVERY LAW FIRM
5000 8.W. 75™ Avenue, Suite 400, Miami, FL 33155. Tel: (305) 614-2222 * Fax: (305) 614-5476

51



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 52 of 210

MSP Recovery, LLC v, State Farm Mut. Auto. Ins. Co.
Case No.: 14-16131 CC 25

may be taken only when Medicare is the primary payer; and

k. Refusing to enroll an individual for whom Medicare would be secondary payer,
when enrollment is available to similarly situated individuals for whom Medicare
would not be secondary payer. 42 C.F R, 411.108(a).

43. Additionally, a group health plan may not differentiate in the benefits it provides between
individuals having end stage renal disease (“ESRD”) and other individuals covered by such plan

on the basis of the existence of ESRD, the need for renal dialysis, or in any other manner. 42

U.8.C. § 1395y(b)(1)(C)(ii).

49.  Group health plan actions that constitute differentiation in the plan benefits (and that may

also constitute “taking into account” Medicare eligibility or entitlement) include, but are not

limited to the following:

a, Terminating coverage of individuals with ESRD, when there is no basis for such
termination unrelated to ESRD (such as failure to pay plan premiums) that would
result in termination for individuals who do not have ESRD;

b, Imposing on persons who have ESRD, but not on others enrolled in the plan,
benefit limitations such as less comprehensive health plan coverage, reductions in
benefits, exclusions of benefits, a higher deductible or coinsurance, a longer
waiting period, a lower annual or lifetime benefit limit, or more restrictive
preexisting illness limitations,

¢. Charging individuals with ESRD higher premiums;

d, Paying providers and suppliers less for services furnished to individuals who have

ESRD than for the same services furnished to those who do not have ESRD, such
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as paying 80 percent of the Medicare rate for renal dialysis on behalf of a plan

enrollee who has ESRD and the usual, reasonable and customary charge for renal

dialysis on behalf of an enrollee who does not have ESRD; and

e. Failure to cover routine maintenance dialysis or kidney transplants, when a plan

covers other dialysis services or other organ transplants.
50.  Furthermore, if a group health plan, acting as the primary payer to the insured, fails to
provide for primary payment in accordance with Section 1395y(b)(1) and 1395y(b)(2}A) of the
MSP Act is liable for double damages to the private plaintiff pursuant to 1395y(b)(3)(A) of the
MSP Act.

Federal Law Preempts State Law

51. Where there is a conflict between state law and the MSP Act, the MSP Act preempts any
state law. Varacalli v. State Farm Mut. Auto, Ins, Co., 763 F.Supp. 205, 209 (E.D, Mich, 1990)
(holding that MSP Act preempts No Fault statute where the provisions of the No-Fault Statute
conflicts with the MSP Act); also see Abrams v. Heckler, 582 F.Supp. 1155 (3.D.N.Y. 1984)
(holding MSP Act preempts state no-fault insurance policy); also see Smith v, Travelers Indem.
Co., 763 F.Supp. 554 (M.D, Fla, 1989) (holding that MSP Act preempts Florida's collateral
source rule which conflicted with congressional intent to make Medicare the secondary payer);
also see U.S. v. Geier, 816 F.Supp. 1332 (W.D. Wisc. 1993).
52. A state cannot take away Medicare Advantage Plan’s right to bill for services for which
Medicare is not the primary payer. See In re Avandia Mkeg, 685 F.3d 353, 357 (3d Cir. Pa.
2012).

53,  Moreover, a state cannot take away an MA organization's right under Federal law and the
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MSP regulations to bill, or to authorize providers and suppliers to bill, for services for which
Medicare is not the primary payer. The MA organization will exercise the same rights to recover
from a primary plan, entity, or individual that the Secretary exercises under the MSP regulations
in subparts B through D of part 411 of this chapter,” 42 CFR §422.108(f)

54.  “Medicare benefits are secondary to benefits payable by a primary payer even if State law
or the primary payer states that its benefits are secondary to Medicare benefits or otherwise
limits its payments to Medicare beneficiaries.” 42 CF. R. § 411.32(a)(1). The Federal Law
preempts state laws including the thirty (30) days time payment provisions. Accordingly, there
is no requirement to wait thirty (30) days before payment is due.

35, Pursuant to In re Avandia Mktg, a Medicare Advantage Plan shall exercise the same
rights to recover from a primary plan, entity, or individual that the Secretary exercises under the

MSP regulations in subparts B through D of part 411, See In re Avandia Mktg, 685 F.3d 353, 357
(3d Cir. Pa. 2012).

Medicare Secondary Payer and Mandatory Insurer Reporting
36,  The Medicare, Medicaid and SCHIP Extension of 2007 (“MMSEA”) took effect in 2010,

Section 111 of the MMSEA contains mandatory reporting requirements with respect to Medicare
beneficiaries who have coverage under group health plan (GHP) arrangements as well as for
Medicare beneficiaries who receive settlements, judgments, awards or other payments from
liability insurance (including self-insurance), no-fault insurance, or worker’s compensation,
collectively referred to as Non-Group Health Plan (NGHP) or NGHP Insurance,

37,  Section 111 of the MMSEA specifically requires the providers of lability insurance
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(including s;elf-insurance), no-fault insurance and worker’s compensation (“RRE¥s”) to
determine the Medicare-entitlement of all claimants and report certain information about those
claims to the Secretary of Health and Human Services, The penalty for non-compliance is strict:
$1,000.00 per day of each day the insurer is out compliance.

58. In the instant matter Defendant failed to comply with the mandatory requirements of
Section 111 as it did not report the claim to CMS and the Secretary of Health and Human
Services to determine whether the patient was entitled to Medicare Benefits and if the Defendant

was a primary payer responsible for payment,

Plaintiff is Entitled to Recover from Defendant Double the Amount Plaintiff was Charged

59.  MSP Act provides for private cause of action for double damages for the following
reasons: 1) Punish and deter illegal action to combat a social ill much like antitrust law and 2)
provide financial incentive for private plaintiffs to bring claims against private insurers that have
shifted costs to Medicare, so that Medicare is alerted and can seek reimbursement. Bio-Medical,
656 F.3d at 296.

60.  The Sixth Circuit considers that the “reference point for double damages is the amount
the private insurer would have paid, rather than the amount paid by Medicare, because the
former exceeds the latter.” Id.

6l. Thus, Plaintiff seeks damages double the amount FHCP would have paid and/or charged.

? Pursuant to Section 111 of MMSEA, CMS defines an “RRE” as a “Responsible Reporting
Entity,” 42 U.8.C. 1395y(b)(8) provides that the “applicable plan” is the RRE and dcfines
“applicable plan” as follows: “APPLICABLE PLAN- In this paragraph, the term “applicable
plan' means the following laws, plans, or other arrangements, including the fiduciary or
administrator for such law, plan, or arrangement: (i) Liability insurance (including self-
insurance), (ii) No-fault insurance, (iii) Workers' compensation laws or plans,”

19
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COUNTI
PRIVATE CAUSE OF ACTION FOR DOUBLE DAMAGES

PURSUANT TO 42 U.S.C. §1395v(b)(3)(A)

62.  Plaintiff re-alleges and re-incorporates the allegations referenced to in Paragraphs 1
through 61.

63.  AsaMedicare Advantage Organization, FHCP provides Medicare coverage to M,M,

64. = Notwithstanding the member’s Medicare eligibility, Defendant was the primary insurer and
in first priority to make payment of all of the insured’s medical payments.

65.  FHCP provided in its contract and/or insurance policy between the M\M. and FHCP that
FHCP is secondary to other available primary plans including “employer or union group health plan
coverage” and “no-fault insurance (including automobile insurance), liability (including automobile
insurance), black lung benefits, and workers® compensation.” Additionally, FHCP provides in its
contract that FHCP has the right and responsibility to collect for covered Medicare services for
which Medicare is not the primary payer.

66.  FHCP made payments of Medicare benefits for medical services provided to M.M.

67.  Congress has “established a private cause of action for damages (which shall be in an
amount double the amount otherwise provided) in the case of a primary plan which fails to provide
for primary payment (or approptiate reimbursement)” in accordance with Section 1395y(b)(3)(A) of
the MSP.

68.  Defendant has not made the appropriate rcimbursements to FHCP for the medical services
that were rendered to M.M. wherein FHCP advanced payments,

69.  Furthermore, Defendant did not comply with Fla, Stat, § 627.736(4)(c) by failing to hold in

reserve $5,000.00 to pay for emergency services and/or hospital inpatient services,
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70.  Defendant is statutorily mandated to pay for emergency services and/or hospital inpatient

services first before any other service providers are paid,

71.  Additionally, Defendant is in violation of Section 111 of the MMSEA (“Section 111"") by

not complying with the mandatory reporting requirements for Medicare beneficiaries.

72.  Due to Defendant’s failure to comply with Section 111 reporting requirements, Plaintiff was

unaware of any primary payer including but not limited to Defendant at the time the Plaintiff made

payment,

73, Plaintiff, standing in the shoes of FHCP, brings this action under the private cause of action

established by 42 U.8.C. §1395y(b)(3)(A) to recover from Defendant, double damages for their

failure to pay as primary or to make the appropriate reimbursement.

74, Under the private cause of action established by 42 U.8,C., §1395y(b)(3)(A), Plaintiff is

entitled to recover “an amount double the amount otherwise provided,” Plaintiff is entitled to

$14,498.00 for the amounts charged to FHCP, and is entitled to recover double that amount,
WHEREFORE, Plaintiff, MSP Recovery, LLC, demands judgment against Defendant for

double damages, reasonable 5ttomey’s fees, court costs, interests, and such other and further relief

as this Court deems just and proper.

DEMAND FOR JURY TRIAL

Plaintiff, MSP Recovery, LLC, hereby demands a trial by jury of all issues so triable,
Dated: February 19th, 2015.
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was sent via
Electronic Service this 20th day of February, 2015 to: Matt Hellman, Esq., Attorney for Defendant,
at E-mail: lawsuits@hellmaniaw.com,

Respectfully submitted,

LAW OFFICES LA LEY con JOHN H, RUIZ, P.A.
Counsel for Plaintiff

5000 S.W. 75th Avenue, Suite 400

Miami, Florida 33155

Direct Line (305) 614-2239

By: /s/ John H. Ruiz

w John H. Ruiz, Esq., FL Bar No. 928150

o Karen J, Barnet-Backer, Esq,, FL Bar No. 054482
0 Rebecca Rubin del Rio, Esq., FL Bar No, 057013
o Gustavo J. Losa, Esq., FL Bar No. 852791

o Christine Lugo, Esq., FL Bar No. 109515

o Gino Moreno, Esq., FL Bar No. 112099

o Timothy Van Name, Esq., FL Bar No. 29771

o Brian Coumoyer, Esq., FL Bar No. 113254

Service email: serve@lawofficeslaley.com
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DATE:07/14/2015 12:27:39 PM
HARVEY RUVIN, CLERK OF COURT, MIA-DADE CTY

IN THE COUNTY COURT OF THE
11th JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

MSP RECOVERY, LLC, CASE NO: 2014-16131 CC 25
a Florida profit corporation,

Plaintiff,
V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant,
/

AGREED ORDER GRANTING PLAINTIFF'S MOTION TO TRANSFER

THIS CAUSE coming before the Court upon Plaintiff’s Motion to Transfer Case from
County Court to Circuit Court, and the Court being otherwise fully advised orders as follows:
ORDERED AND ADJUDGED that:
1. Plaintiff’s Motion to Transfer Case from County to Circuit Court is GRANTED.
2. This case is to be transferred to Circuit Court due to the amount in controversy.
3. Plaintiffis to pay the transfer fee in the amount of $101.00.

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 07/10/15.

RICIA MARING PEDRAZA
UNTY COURT JUDGE

The parties served with this Order are indicated in the accompanying 11th Circuit email
confirmation which includes all emails provided by the submitter. The movant shall
IMMEDIATELY serve a true and correct copy of this Order, by mail, facsimile, email or
hand-delivery, to all parties/counsel of record for whom service is not indicated by the
accompanying 11th Circuit confirmation, and file proof of service with the Clerk of
Court.

https://www2.miami-dadeclerk.com/Public-Records/PrintDocument.aspx?QS=MwKnucJT676Qiq80kKAUC SHIPHC9%2bzVYHtXW... 1/2
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Signed original order sent electronically to the Clerk of Courts for filing in the Court file.

cc: All Counsel of Record
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IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION
CASENO: 2215- 1704 /A O\

WNSP EPC&VOIJ ’ LLC

Plaintiff(s),

Page 1 of 2

b ? ORDER . .
| mcmENYING 149 Wa"‘"ﬁ‘“‘

Skl Farm Mohal Ao
Trowance  Lompory | i A vl

|

L

Defendant(s),

THIS CAUSE having come on to bé heard on _ I } a L! b -
on Plaintiff s/Defendant’s Motion | I
e

Tor lowe to Prvend He J(omolmh\'

and the Court having heard arguments of counsel, and being otherwise advised in the premises, it is hereupon

AL

ORDERED AND ADJUDGED that said Motion be, and the same is hereby

U_nd{lf L :L(QQ (L) .

DONE AND ORDERED in Chambers at Miami-Dade County, Florida this ’2-‘:?'!-‘-1

3. | __20\e

e

\. CTRCUFF COURT NIDGE,

https://www2.miami-dadeclerk.com/ocs/ViewerHTMLS5.aspx?QS=B6%2f9EwnZ11iih%2bgqiU8raw LIW%2...
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Copies furnished to: Counsel of Record
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IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION y ‘_‘,cﬂj.
CASENQO: ZvS-oiTiod (4 A
3
' -~
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-
- _ORDER
S{'“\H ﬁi LAa M l\ll\.l ﬁv\-o PLAINTIFF'S DEEENDANES
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/

-
THIS CAUSE having come on to be heard on __ Y€ by oy \b, Zolw
on Plaintiff's/Defendant’s Motion

SYor  SAsshhvken & ;Pa.rl\j Plam ik

aﬁd the Court having heard arguments of counsel, and being otherwise advised in the premises, it is hereupon
ORDERED AND ADJUDGED that said Motion be, and the same is hereby
CPANED.  MSPR Clams 1. 1eLC shall be He
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DONE AND ORDERED in Chambers at Miami-Dade County, Florida this \ b-rl\

day of

%thlﬂai . 20 l6

%

CHRCHET COLIRT JUDGF,
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MSPA CLAIMS 1, LLC, a Florida limited
liability company, as assignee of Florida
Healthcare Plus, on behalf of itself and all
other similarly situated Medicare Advantage
Organizations in the State of Florida,

Plaintiff,
v.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, a Foreign Profit
Corporation,

Defendant.
/

IN THE CIRCUIT COURT IN AND FOR
THE ELEVENTH CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

CASE NO.: 2015-17104-CA-01

“CLASS REPRESENTATION”

AMENDED CLASS ACTION COMPLAINT FOR DAMAGES

(as of March 16, 2016)

Plaintiff, MSPA CLAIMS 1, LLC, on behalf of itself and all other similarly situated

Medicare Advantage Organizations in the State of Florida, by and through undersigned counsel,

hereby sues the Defendant, STATE FARM MUTUAL AUTOMOBILE INSURANCE

COMPANY (“Defendant”), a Foreign Profit Corporation, and states as follows:

L. NATURE OF THE ACTION

Plaintiff', MSPA CLAIMS 1, LLC, as assignee of Florida Healthcare Plus, (‘FHCP”) a

Medicare Advantage Organization (*MAQO”) and participant in the Medicare Program pursuant to

a Medicare Advantage (“MA”) Plan, sues to enforce FHCP’s and other MAOs (collectively, the

! The terms “MA Plan” and “MAO?” refer to the Plaintiff, MSPA CLAIMS 1, LLC, as the assignee

of the rights of Florida Healthcare Plus (“FHCP™).

Page 1 of 21
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“Class”) rights of recovery, subrogation rights, third party beneficiary rights and/or recovery and
reimbursement rights for the medical payments made as secondary payers. As a secondary payer,
Plaintiff seeks to recover from Defendant, a primary plan, as follows:

(a) reimbursement of all sums, on a fee-for-service basis, that Plaintiffs assignor

MAO was billed for medical care and treatment rendered on behalf of its MA

enrollees, for which Defendant was responsible as primary payer.

Plaintiff’s claims arise from injuries sustained by a Medicare Advantage Enrollee in an
automobile accident, and FHCP paid for said medical expenses. As a direct result of the
automobile accident, the claims asserted herein are for those services and/or supplies paid by FHCP
to treat the injuries suffered by its Enrollee. In addition to having been an MA participant with
FHCP, Defendant provided coverage to Enrollee at the time of the accident under a Florida no-
fault insurance policy. As assignee of FHCP, Plaintiff’s rights, and those of others similarly
situated, arise through the payments made by FHCP as a secondary payer, for which Defendant
was primarily responsible and should have itself paid, or properly reimbursed FHCP for its
payments.

I1. JURISDICTION, PARTIES, AND VENUE

1. This is an action for damages, which in the aggregate, exceeds Fifteen Thousand
Dollars ($15,000.00). No individual recovery exceeds Ten Thousand Dollars ($10,000.00), as
Florida no-fault insurance policies provide no more than Ten Thousand Dollars ($10,000.00) in
coverage pursuant to Section 627.736, Florida Statutes. Accordingly, there is no individual claim
in this Class Action whereby the damages will exceed Ten Thousand Dollars ($10,000.00),
exclusive of interest, attorneys’ fees and costs. Moreover, FHCP’s aggregate claims against this

Defendant do not exceed Seventy-Five Thousand Dollars ($75,000.00).

Page 2 of 21
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2. Plaintiff, MSPA CLAIMS 1, LLC, is a limited liability company that is duly
organized, validly existing, and in good standing under the laws of Florida, with its principal place
of business in Miami-Dade County, Florida.

3. Defendant is a foreign for-profit Corporation organized to conduct business in
Florida with a registered agent address of: CHIEF FINANCIAL OFFICER, 200 E. Gaines Street,
Tallahassee, FL. 32399. Defendant maintains agents to transact its customary business in Miami-
Dade County, Florida.

4, As part of its business, Defendant issues insurance policies in Florida that provide
personal injury protection (“PIP”) benefits, as well as medical and extended medical expense
coverage that must comply with Sections 627.730 — 627.7405, Florida Statutes.

5. As a no-fault/PIP insurer, Defendant is a primary payer of any bills for medical
services and/or supplies incurred by its insureds resulting from the use, maintenance, or operation
of a motor vehicle. Specifically, Section 627.736(4), Florida Statutes, provides:

PAYMENT OF BENEFITS.—Benefits due from an insurer under ss. 627.730-

627.7405 are primary, except that benefits received under any workers’

compensation law must be credited against the benefits provided by subsection (1)

and are due and payable as loss accrues upon receipt of reasonable proof of such

loss and the amount of expenses and loss incurred which are covered by the policy
issued under ss. 627.730-627.7405.

Id. (emphasis added).

6. FHCP, Plaintiff’s assignor, was an MAO with its principal place of business in
Miami-Dade County, Florida. FHCP contracted with the Centers for Medicare & Medicaid
Services (“CMS”) to provide Medicare benefits to eligible members enrolled in FHCP’s MA health
plan under Part C of the Medicare Act. MA health plan members are referred to as, “enrollees”,
and FHCP served the needs of its enrollees through its Medicare and managed care programs,

delivered through its network of physicians and health care professionals.
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7. As an MAO, FHCP provided Medicare benefits to its enrollees and participants
pursuant to its “Evidence of Coverage”, in compliance with CMS requirements and standards. All
funds utilized to service the needs of the Medicare beneficiaries enrolled in MA Plans come
directly from the Medicare Trust Fund.

8. FHCP is a secondary payer for medical expenses made on behalf of Enrollee.

9. Venue is proper pursuant to Section 47.051, Florida Statutes, as the cause of action
accrued in Miami-Dade County, Florida.

II. BACKGROUND FACTS AND GENERAL ALLEGATIONS

10.  On May 29, 2014, Enrollee® was attempting to exit a parking lot on 4849 South

Military Trial when a second vehicle struck him from behind. (hereinafter referred to as

“Accident™)
11. Enrollee’s injuries arose out of the use, maintenance or operation of a motor vehicle.
12. Enrollee received medical services, treatment, and/or supplies for the injuries

sustained in the Accident and incurred reasonable expenses for said necessary medical care and
treatment.

13. Defendant issued a policy of insurance to Enrollee that provided PIP benefits, as
well as medical and extended medical expense coverage in compliance with Sections 627.730 —
627.7405, Florida Statutes.

14. Defendant’s no-fault insurance policy, a primary plan, was in full force and effect
at the time of the Accident and provided primary insurance coverage for Enrollee’s medical

expenses resulting from the Accident. A copy of the policy is not available to Plaintiff and is in

2 In order to ensure that this document is HIPAA compliant, the Defendant’s insured, M.M., shall
only be referred to as “Enrollee.” The name of Enrollee is known to Defendant but is not pled in
this Complaint to protect their privacy.
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the exclusive possession of the Defendant. However, every no-fault policy in Florida is required
to comply with Florida’s No Fault Act, and as a result, the injuries sustained by Enrollee and the
corresponding medical services and/or supplies are required to be covered primarily by the
Defendant.

15. Pursuant to Florida law, and to the no-fault insurance contract, Defendant had a
legal obligation to make primary payment for all medical services provided to its insured as a result
of the Accident, but Defendant failed to satisfy that obligation.

16. At the time of the Accident, Enrollee was also a Member of a MA Plan managed
by FHCP, which provided medical coverage to Enrollee.

17. Enrollee’s Medicare coverage is outlined in an “Evidence of Coverage” contract
issued by FHCP and provides that the MA Plan’s obligations are secondary to other available
insurance plans.

18. Enrollee’s MA Plan is considered the “secondary plan” in connection with medical
expense coverage for the subject Accident and provides FHCP with reimbursement, recovery and
subrogation rights from a “primary plan,” Defendant in this instance. These rights are embedded
in the EOC and the applicable statutes.

19. FHCP was not primarily responsible for Enrollee’s medical expenses because the
no-fault insurance policy issued by Defendant was in effect at the time of the Accident and
provided for primary coverage for Enrollee’s medical expenses. Accordingly, Defendant was
primarily liable for the first $10,000 in medical services and/or supplies, provided to Enrollee
resulting in the use maintenance or operation of a motor vehicle of which Enrollee incurred the
medical services and/or supplies.

20.  Even though Defendant’s no-fault policy was a primary plan obligating Defendant
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to provide primary coverage for Enrollee’s medical treatment as a result of the Accident, FHCP
was still charged and paid for said medical expenses incurred by Enrollee.

21. The medical services, procedures, and/or products provided to Enrollee and the
resulting medical bills charged to FHCP, were necessary and reasonable and were the result of the
medical diagnosis, medical treatment, and/or medical conditions and injuries sustained by the
Enrollee in the Accident.

22.  Enrollee’s medical providers determined that the medical services and/or supplies
were reasonable and necessary to diagnose and treat a mental and/or physical condition of the
Enrollee based on the medical provider’s training, education, experience and knowledge.

23.  After determining that the medical bills and other charges were for medically
necessary procedures and/or services, and in accordance with its “Evidence of Coverage”, FHCP
discharged its obligation and made payment of all medical bills for the treatment(s) and service(s)
rendered to Enrollee related to the Accident.

24, FHCP’s payment(s) for Enrollee’s medical bills totaled $14,498.00.3

25. The medical bills submitted to FHCP for Enrollee’s treatment were determined to
be “clean claims”, meaning that the claims had no defect or impropriety and contained all of the
information necessary to determine that the services rendered to Enrollee were medically
necessary, reasonable and therefore, required to be paid promptly.

26.  As the issuer of the primary plan, Defendant was required to pay for the medical
services provided to Enrollee, or to reimburse FHCP for all payments it made on behalf of Enrollee

to satisfy such medical bills; however, Defendant failed to do either and continues to do so.

3 Although FHCP incurred charges above the $1 0,000 PIP limit, Plaintiff is only seeking to recover
up to the PIP policy limit for medical expenses incurred by the Enrollee.
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27. A primary plan’s failure to pay for medical expenses for which it is responsible, or
its failure to reimburse CMS for any payments made on behalf of a beneficiary, vests CMS with a
direct right of action against any primary plan.

238. As a result of Defendant’s failure to pay for Enrollee’s medical expenses as the
primary plan, FHCP (an MA Plan) and Plaintiff (as its assignee), have the same rights as CMS to
pursue recovery of owed reimbursement of any payments made in accordance with the Code of
Federal Regulations.

29.  Therefore, CMS and Plaintiff (as assignee of an MAO) are subrogated to any
individual, provider, supplier, physician, private insurer, state agency, attorney, or any other entity
entitled to payment from a primary payer.

30. By making payments on behalf of Enrollee, FHCP (and subsequently Plaintiff)
subrogated to Enrollee’s rights pursuant to FHCP’s “Evidence of Coverage”, but with the
additional rights as a Medicare secondary payer.

31.  CMS’ and Plaintiff’s rights are superior to that of an Enrollee, and neither entity is
required to comply with the same contractual requirements as the Enrollee, such as “administrative
remedies”.

32. Upon Defendant’s failure to pay as a primary payer for Enrollee’s medical bills,
Plaintiff vested with the right to bill Defendant directly and recover the owed reimbursements of
the payments rendered by FHCP.

33.  Plaintiff may seek reimbursement against Defendant directly under the same rights
as CMS, via the direct rights established by the law, or in the alternative, via legal theories such as
equitable subrogation and/or as a third party beneficiary.

34. Pursuant to Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of
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2007 (“MMSEA”™), a responsible reporting entity (“RRE”)* is required to report its status and
responsibility as a primary payer to CMS and/or MAOs, so that an enrollee’s Medicare benefits
may be properly coordinated.

35. As Defendant is an RRE, it had an affirmative duty to provide notice regarding its
primary payment status and responsibility to all entities designated by CMS to receive and process
such information, such as FHCP.

36.  Defendant failed to report to CMS that Enrollee was a Medicare beneficiary and
failed to alert CMS and FHCP that it was the primary payer responsible for Enrollee’s medical
expenses, to enable the proper coordination of benefits.

37.  Defendant also failed to pay for Enrollee’s medical expenses, which forced FHCP,
the secondary payer, to make payments on behalf of Enrollee.

IV. STANDING
A. FHCP’s Direct Right of Subrogation

38. An MA plan, like FHCP, exercises the same rights to recover from a primary plan,
entity or individual that CMS exercises under the MSP regulations.

39.  As such, once FHCP provides payments in situations where it is deemed a
secondary payer, FHCP is automatically subrogated the right to recover reimbursement from the
primary plan.

40.  FHCP’s has a direct statutory and regulatory right of action to recover from any
primary plan, such as Defendant.

41.  Accordingly, FHCP has standing to assert its subrogation rights against Defendant,

* An RRE refers to any (i) liability insurance (including self-insurance); (ii) no-fault insurance; and
(iii) workers’ compensation laws or plans.
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the primary payer in this instance.
B. FHCP’s Conventional and Equitable Subrogation Rights

42. At all relevant periods, FHCP provided health insurance, health maintenance
organization plans, and third-party administration services to groups and individuals, such as
Enrollee.

43. FHCP is entitled to the reimbursement of Medicare benefits it provided on behalf
of Enrollee as a proximate result of the subject Accident.

44.  FHCP provided these and other benefits to the Enrollee pursuant to its obligations
in the “Evidence of Coverage”, which specifically grants FHCP broad subrogation and
reimbursement rights.

45.  FHCP’s “Evidence of Coverage” provides as follows:

[w]e have the right and responsibility to collect for covered Medicare services

for which Medicare is not the primary payer. According to CMS regulations at 42

CFR sections 422.108 and 423.462, [FHCP], as a Medicare Advantage

Organization, will exercise the same rights of recovery that the Secretary

exercises under CMS regulations in subparts B through D of part 411 of 42 CFR

and the rules established in this section supersede any State laws.

(emphasis added).

46.  FHCP has rights of subrogation and reimbursement against any primary payer(s) to
recover damages for payments provided on behalf of an enrollee, when the primary payer was
responsible to tender payment for such medical expenses.

47. In accordance with the applicable MA Plan and Evidence of Coverage, FHCP
provided Medicare benefits for necessary, reasonable, and related medical services rendered to
Enrollee as a result of the Accident.

48. All of the medical bills for Enrollee’s treatment as a result of the Accident, were

completely satisfied by FHCP, as a secondary payer.
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49.  All payments processed and made by FHCP were subject to reimbursement from
Defendant, the primary payer.

50. Subrogation would not result in any injustice to the rights of the Defendant.

51.  FHCP and Plaintiff, by assignment, stand in the shoes of Enrollee to recover
payments processed on Enrollee’s behalf by operation of law.

C. Assignments

52. Pursuant to valid assignment agreements, FHCP assigned all of its subrogation
claims, recovery, and reimbursement rights and Plaintiff now possesses all of FHCP’s claims and
subrogation rights to pursue and recover any and all medical claims, bills, and expenses provided
by FHCP on behalf of its MA Enrollee, from and against any entity that is liable as a primary payer,
including the Defendant.

53. Such assignment agreement(s) are provided in Exhibit “A”, attached hereto and
incorporated herein by reference.

54, Accordingly, Plaintiff, MSPA CLAIMS I, LLC, acquired and now possesses all of
FHCP’s subrogation rights to pursue and recover all medical claims, bills, and expenses FHCP
provided on behalf of its MA Enrollee from and against any entity that is liable as a primary payer,
including the Defendant.

V. CLASS REPRESENTATION ALLEGATIONS

55. Pursuant to Florida Rule of Civil Procedure 1.220, Plaintiff brings this suit both
individually, and on behalf of a Florida class of Medicare Advantage Organizations similarly
situated. The Class includes entities that:

contracted directly with CMS and/or its assignee pursuant to Medicare Part C

including, but not limited to, MAOs, and other similar entities, to provide Medicare

benefits through a Medicare Advantage plan to Medicare beneficiaries for medical
services, treatment, and/or supplies as required and regulated by CMS and HHS, all
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of which pertain to the same medical services and/or supplies that were the primary
obligation of the Defendant;

have made payment(s) of benefits, services, and/or supplies whereby the MAO, as

a secondary payer, has the direct right and responsibility to collect for covered

Medicare services, for which the Defendant, as the primary payer pursuant to

Defendant’s contract covering the Medicare enrollee and Florida no-fault law

(Section 627.736(4), Florida Statutes), was/is financially responsible to a Medicare

beneficiary; and

have not been reimbursed by Defendant pursuant to the recognized Current

Procedure Terminology codes based on the fee-for-service by the primary payer, as

delineated by Section 627.736, Florida Statues, for medical services and/or supplies

for their damages.”

56. The Class includes, but is not limited to, the entities identified and listed in Exhibit
“B,” attached hereto and incorporated herein by reference.

Commonality

57.  Thisis an action whereby FHCP and the Class are subrogated and otherwise entitled
to reimbursement for the payments made at fee-for-service rates, and as more fully delineated by
Section 627.736, Florida Statutes. The same common source® caused the harm suffered by Plaintiff
and the Class.

58.  Numerous questions of law and fact are common to the claims of Plaintiff and the
members of the Class. Among these questions of law and fact are:

a. Whether Plaintiff and the Class made payment(s) of Medicare benefits for which

Defendant, as a no-fault insurance carrier, was responsible as a primary payer;

b. Whether Defendant is the primary payer responsible to pay for Enrollee’s medical

> The Class entities have not otherwise released their right to reimbursement as secondary payers.

6 ie., Defendant’s failure to primarily tender payment for an enrollee’s medical bills, and
Defendant’s subsequent failure to reimburse Plaintiff, or other Class Members, for the payment(s)
made on behalf of an enrollee, for which Defendant was legally obligated as the primary payer.
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expenses pursuant to its contractual obligations and Florida no-fault law;

¢. Whether the Enrollee received emergency services and/or hospital inpatient services
and/or other medical treatment or supplies as a result of the use, maintenance or
operation of a motor vehicle that rendered Defendant primarily responsible to satisfy
such expenses, before Plaintiff and the Class were obligated to make secondary
payments on behalf of the enrollee;

d. Whether Defendant, as Enrollee’s no-fault PIP insurer, is required to reimburse
Plaintiff, as the secondary payer, the amount tendered as payment(s) in satisfaction
of the medical expenses incurred during Enrollee’s emergency/in-patient medical
treatment(s), service(s) and/or any other payment(s) tendered by Plaintiff, to which
Defendant was primarily responsible to pay pursuant to its contractual and statutory
obligations;

¢. Whether federal law preempts state law and/or any defenses Defendant mi ght raise,
which might conflict with the statutory and regulatory provisions that render CMS
and MAOs not responsible for payment of medical services and/or supplies, where
a primary payer, like Defendant, exists;

f. Whether Defendant was required to provide notice or otherwise inform Plaintiff,
and the Class, that it is a primary payer, and to further provide specifics as to the
accident or injury for which it is primarily responsible; and

g. Whether Plaintiff and the Class are authorized to recover the full charged amount
from Defendant, as provided in Section 627.736, Florida Statutes.

59.  The damages suffered by Plaintiff and the Class Members, were directly and

proximately caused by the acts and/or omissions of Defendant, or those under the Defendant’s
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direction, control, or supervision.
Typicality

60.  Both Plaintiff’s and the Class Member’s claims are typical since all have been
damaged legally and/or equitably in the same manner, and Plaintiff asserts the same legal theories of
recovery advanced by the Class.

61. Plaintiff’s claims are typical of the class members’ claims because Defendant failed
to reimburse Medicare secondary payers for the payments tendered on behalf of the enrollees in
satisfaction of the medical expenses incurred by same. Plaintiff seeks to recover its owed
reimbursement, in other words, the payments that Defendant was primarily obligated to provide
pursuant to its no-fault insurance policy and/or Section 627.736, Florida Statutes, yet failed to.

62.  Plaintiff’s claims are predicated on the same statutes, regulations and legal theories
and can be proven through class-wide proofs. The facts involving Defendant’s practices, actions or
omissions are similar with respect to Plaintiff and the Class Members and as such, Defendant’s legal
defenses are the same for all claims.

63. Defendant, the primary payer, failed to promptly satisfy the enrollees’ medical
expenses and thereafter failed to appropriately reimburse the Medicare secondary payers, such as
Plaintiff and the Class Members, in violation of these Medicare secondary payers’ rights.

64, The core issues that predominate over all other issues in this litigation are Defendant’s
failure to properly satisfy its obligations in accordance with its policy of insurance and in violation of
Section 627.736, Florida Statutes, as well as its obligation to reimburse any secondary payers that

tendered payment(s) on behalf of the enrollees.
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Numerosity
65. The Class is so numerous that joinder of all members is impracticable,
66. The Class is, upon information and belief, comprised of more than twenty-five (23)

but less than fifty (50) entries or their assignees, which includes entities that:

contracted directly with CMS and/or its assignee pursuant to Medicare Part C
including, but not limited to, MAOs, and other similar entities, to provide Medicare
benefits through a Medicare Advantage plan to Medicare beneficiaries for medical
services, treatment, and/or supplies as required and regulated by CMS and HHS, all
of which pertain to the same medical services and/or supplies that were the primary
obligation of the Defendant;

have made payment(s) of benefits, services, and/or supplies whereby the MAQ, as
a secondary payer, has the direct right and responsibility to collect for covered
Medicare services, for which the Defendant, as the primary payer pursuant to
Defendant’s contract covering the Medicare enrollee and Florida no-fault law
(Section 627.736(4), Florida Statutes), was/is financially responsible to a Medicare
beneficiary; and

have not been reimbursed by Defendant pursuant to the recognized Current
Procedure Terminology codes based on the fee-for-service by the primary payer, as
delineated by Section 627.736, Florida Statues, for medical services and/or supplies
for their damages.’

Adequacy of Representation

67.  Plantiff is an adequate representative of the Class, as Plaintiff will fairly and
adequately protect the interests and claims of all Class Members. Plaintiff, as a member of the Class
(as defined herein), is committed to the vigorous prosecution of this action, and retained competent
counsel experienced in litigation of this nature. There is no hostility of interests between Plaintiff and
the Class Members. Plaintiff anticipates no difficulty in the management of this litigation as a class
action. Plaintiff has no claims that are antagonistic to the claims of the Class Members and/or the

claims it seeks to represent.

7 The Class entities have not otherwise released their right to reimbursement as secondary payers.
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68. To prosecute this case, Plaintiff has retained John H. Ruiz, Frank C. Quesada, and the
MSP Recovery Law Firm. John H. Ruiz has served as lead class counsel for numerous class action
cases presiding in both state and federal courts. In addition to being involved in these types of cases,
John H. Ruiz handles other complex litigation matters, including trials. Specifically, John H, Ruiz
and Frank C. Quesada have the experience and financial ability to prosecute this case. John H. Ruiz
has successfully certified numerous no-fault cases affirmed on appeal by the Florida Third District
Court of Appeals, a substantial number of which received final settlement approval as being fair,
reasonable, and adequate to class members.

VI.  REQUIREMENTS OF FLA. R. CIV. P. 1.220(b)

69.  This action is maintainable pursuant to Florida Rules of Civil Procedure 1.220
(b)(1)(A) and (b)(3).

70.  Asaresult of Defendant’s wrongful conduct and uniformity in the manner of injury
sustained and legal issues presented, a class action is superior to other available methods for the fair
and efficient adjudication of this litigation. Individual joinder of each member of the Class is
impractical, if not impossible. The prosecution of separate claims by individual members of the Class
would create a risk of inconsistent or varying adjudications concerning individual members of the
Class, which would establish incompatible standards of conduct for Defendant. Furthermore, the
burden of this Court of handling several thousand individual cases arising from the same nucleus of
operative facts would be excessive and burdensome. Individual litigation would also increase the
expense and burden of the litigation to all parties and to the court system. A class action will
concentrate all of the litigation in one forum with no unusual manageability problems, particularly in
this case where Defendant’s liability and the nature of the Class Members’ damages may be readily

proven through common class-wide proofs.
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71. Defendant, its officers, directors, subsidiaries, or any other person or other entity
related to, affiliated with or employed by Defendant, is excluded from the proposed Class.

72 The damages caused to Plaintiff, as well as the damage sustained by each Class
Member, have been directly and proximately caused by the acts and/or omissions of Defendant, or
those under the direction, control, and/or supervision of Defendant.

73. Additionally, Defendant has acted on grounds generally applicable to Plaintiff and all
members of the Class.

74.  Defendant damaged Plaintiff and the Class Members, as a direct and proximate result
of Defendant’s acts and/or omissions.

VII. CAUSES OF ACTION

Count1
Breach of Contract for Failure to Pay PIP Benefits

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
seventy-four (74) above as if fully set forth herein, and further alleges:

75. CMS and MAOs (i.e., FHCP) have a direct right of action to recover from primary
plans, such as Defendant, for any Medicare benefits provided to an enrollee whereby original
Medicare was a secondary payer.

76. Like CMS, FHCP is subrogated the right to recover from Defendant, the primary
plan, due to its failure to provide primary payment for Enrollee’s medical treatment.

77.  Plaintiff, as assignee to FHCP, is pursuing reimbursement of the payment(s)
rendered on behalf of Enrollee, under its own right to be reimbursed.

78.  Plaintiff made a claim under the insurance policy issued by Defendant seeking PIP
benefits for services provided to Enrollee. Plaintiff complied with any and all conditions precedent

to the institution of this action to the extent applicable.
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79.  Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by Section 627.736, Florida Statutes.

80.  Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

81.  Defendant’s failure to pay the medical services and supplies damaged Plaintiff as
set forth herein,

82. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

83, Plaintiff provided Medicare benefits and seeks to recover the full amount due under
the PIP policy, $10,000.00.

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for damages, reasonable attorney’s fees pursuant to Section 627.428, Florida
Statutes, court costs, interests, and such other and further relief as this Court deems just and proper.

Count II

Breach of Contract for Failure to Pay PIP Benefits
[Conventional Subrogation]

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
seventy-four (74) above as if fully set forth herein, and further alleges:

84. At the time of the Accident, Defendant maintained an insurance contract with the
Enrollee. A copy of this policy is in the exclusive possession of the Defendant.

85.  Plaintiff made a claim under the insurance policy issued by the Defendant wherein
Plaintiff sought PIP benefits for the services provided to Enrollee. Otherwise, Plaintiff complied

with any and all conditions precedent to the institution of this action.
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86.  Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by Section 627,736, Florida Statutes.

87. Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

88.  Defendant’s failure to pay for the medical services and supplies provided to
Enrollee damaged Plaintiff as set forth herein.

89.  FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

90.  Plaintiff provided Medicare benefits and seeks to recover the full amount due under
the PIP policy, $10,000.00.

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for darnages_, reasonable attorney’s fees pursuant to Section 627.428, Florida
Statutes, court costs, interests, and such other and further relief as this Court deems just and proper.

Count ITT

Breach of Contract for Failure to Pay PIP Benefits
[or in the alternative, Equitable Subrogation]

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
seventy-four (74) above as if fully set forth herein, and further alleges:

91. Plaintiff made a claim under the insurance policy issued by the Defendant seeking
PIP benefits for services provided to the Enrollee. Plaintiff otherwise complied with all conditions
precedent to the institution of this action.

92. FHCP provided full payment for Enrollee’s medical expenses even though it was

not primarily liable for the medical expenses, as there was a no-fault insurance policy in effect at
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the time of the Accident issued by the Defendant, which provided primary coverage for the
Enrollee’s medical expenses.

93.  Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by Section 627.736, Florida Statutes.

94, Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

95.  Defendant’s failure to pay the medical services and supplies damaged Plaintiff as
set forth herein.

96.  FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

97.  Plaintiff provided Medicare benefits and seeks to recover the full amount due under
the PIP policy, $10,000.00.

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for damages, reasonable attorney’s fees pursuant to Section 627.428, Florida
Statutes, court costs, interests, and such other and further relief as this Court deems just and proper.

Count IV
Breach of Contract for Failure to Pay PIP Benefits
[Conventional Subrogation Arising from Third Party Beneficiary Rights]

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
seventy-four (74) above as if fully set forth herein, and further alleges:

98.  Atthe time of the Accident, Defendant maintained a contract with Enrollee. A copy
of this policy is in the exclusive possession of the Defendant.

99. Plaintiff made a claim under the insurance policy issued by the Defendant wherein
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Plaintiff sought PIP benefits for the services provided to Enrollee. Plaintiff otherwise complied
with any and all conditions precedent to the institution of this action.

100.  Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by Section 627.736, Florida Statutes.

101.  Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

102.  Defendant’s failure to pay for the medical services and supplies provided to
Enrollee damaged Plaintiff as set forth herein.

103.  FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

104.  Plaintiff provided Medicare benefits and seeks to recover the full amount due under
the PIP policy, $10,000.00.

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for damages, reasonable attorney’s fees pursuant to Section 627.428, Florida
Statutes, court costs, interests, and such other and further relief as this Court deems just and proper,

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury of all issues so triable.

CERTIFICATE OF SERVICE
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was sent via Electronic
Service this _\\, day of March , 2015 to: Valerie Greenburg, Esq., Akerman LLP, Attorney for
Defendant, at  E-mail:  valerie.greenberg@akerman.com: marcy.aldrich@akerman.com;
stacy.rodriguez(@akerman.com; debra.atkinson@akerman.com

Respectfully submitted,

MSP Recovery Law Firm
Counsel for Plaintiff

5000 S.W. 75th Avenue, Suite 400
Miami, Florida 33155

Telephone: (305) 614-2239

By: /s/ Frank C. Quesada, Esq.
Frank C. Quesada, Esq., Fla. Bar No. 29411
Rebecca Rubin-Del Rio, Esq., Fla. Bar No. 57013
Serve({@msprecovery.com;
fquesada@msprecovery.com:
rdelrio@msprecovery.com.
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ASSIGNMENT

KNOW ALL MEN BY THESE PRESENTS, that the undersigned

LA LEY RECOVERY SYSTEMS, INC. (“La Ley Recovery Systems™), for and in
congideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt of which is hereby acknowledged, does by these
presents, assign, sell, transfer, convey, and set over to MSP RECOVERY, LLC,,
(“Assignee”), its successors and assigns, all rights, title and interest in and to the
agreement (the “Agreement”) entered by and between La Ley Recovery Systems
and Florida Healthcare Plus, Inc., on April 14th, 2014, as it relates to the recovery
of claims of member, M.M., and related documents evidencing a security interest,
liens or other security interests or encumbrances executed, filed and/or created in
conjunction with collateral securing the Agreement. This Assignment is made
without recourse or warranty except as referred to herein. The assignor has
assigned this claim(s), pursuant to the underlying agreement but also assigns all
causes of action to Assignee as it relates to MM. This assignment shall
encompass all of the rights from La Ley Recovery Systems and/or FHCP assigned
to La Ley Recovery Systems by that Agreement dated on April 14th, 2014.

Dated this: 5" day of August, 2014

LA LEY RECOVERY SYSTEMS, INC.

Mayra C. l;{{iz%{t]g/ni ed Representative
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ASSIGNMENT

KNOW ALL MEN BY THESE PRESENTS, that the undersigned

MSP RECOVERY, LLC. (“Assignor”), for and in consideration of the sum of Ten
Dollars ($10.00) and other good and valuable consideration, the receipt of which is
hereby acknowledged, does by these presents, assigns, sells, transfers, conveys, and
sets over to MSPA CLAIMS 1, LLC, (“Assignee”), its successors and assignees, all
rights, title and interest in and to the agreement and/or assignment Assignor entered
into with La Ley Recovery Systems, Inc. (“La Ley Recovery”) to recover any and
all claims related documents evidencing a security interest, liens or other security
interests or encumbrances executed, filed and/or created in conjunction with
collateral securing the Agreement (the “Agreement”) La Ley Recovery received
from Florida Healthcare Plus (“FHCP”) on April 14th, 2014 whereby FHCP is deemed
to be a secondary payer pursuant to 42 U.S.C.. § 1395y(b)(3)(A), specifically the claim
of MMM. This Assignment is made without recourse Or warranty except as referred
to herein. The assignor has assigned this claim(s), pursuant to the underlying
agreement but also assigns all causes of action to Assignee. As such, Assignee is
the proper holder of the recovery rights of any and all claims, including the claim of

M.M., whereby FHCP is deemed to be g secondary payer pursuant to 42 U.S.C. §
1395y(b)(3)(A).

Dated this 17" day of November, 2015

MSP RECOVERY,LLC.

C,
By:
V &
Johfi H. Ruiz, Manager

87



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 88 of 210

Case 1:16-cv-20271-DPG  Document 16-2 Entered on FLSD Docket 03/04/2016 Page 1 of 2

Medicare Advantage QOrganizations

¢ Actna Health Inc d/b/a Coventry Health Plan of Florda, Inc.
¢ AHF MCO of ?Eorida Inc. d/bla Positive Healtheare

¢ Amerigroup Flonida,

¢ AvMed, Inc. d/b/a A\:Msci Health Plans

¢ Behealthy Florida, Inc. d/b/2 Florida Blue

¢ Better Health, Inc.

¢ BlueMedicare Preferred HMO

e Capital Health Plan, Inc

¢ CareFlus Health Plans, Inc.

« Cigna Healthcare of Fiorida, Ine.

¢ Eden Health Plans, Inc

¢ Florida Health Carc Phns

¢  Florida Healthcare Plus

v Flonida Heslth Solution E”w( ) Company

¢ Florida MHS, Inc. d/b/a I dagellan C_cmmete Care

¢ Flonda 'I'rur*}scqim Inc.

¢ Frecedom Health, Inc.

¢ Health First Health Plans, Inc

¢ Health Options, Inc. d/b/a Florida Blye HMO

¢ HealthSpring of Florida, Inc. dfb/a I Leon Medical Centers Health Plans
¢ HealthSun Health Plans, Inc,

¢ Healthy Palm Beaches, Inc.

¢ Humana Health Inswrance Company of Florida, Inc

¢ Humana Insurance Company

*  Humana Medical Plan, Inc.

¢ Medica HealthCare Plang, Inc.

¢ Molina Healthcare of Florida

e Neighborhood Health Partnership, Inc.

¢  Optimum HealthCare, Inc.

#  Preferred Care Partners, Inc.

¢ Preferred Medical Plag, Inc.

¢ Simply Healthcare Plans, Inc. d/b/a Clear Health Alliance

¢ Sunshine State Health Plan, Inc,

¢ The Public Health Trust of Dade County d/b/a IMH Health Plan
¢ Ultimate Health Plans, Inc.

8 nitedHealthcare of Florida, Inc. o

EXHIBIT

tabbles
w

e ey
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¢ WeliCare of Florida, Inc.
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IN THE CIRCUIT COURT OF THE 11" JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE, FLORIDA

MSPA CLAIMS 1, LLC, a Florida CIRCUIT CIVIL DIVISION
Limited Liability Company, as Assignee

of Florida Healthcare Plus, on behalf of

itself and all other similarly situated CASE NO.: 2015-17104 CA 01 (23)
Medicare Advantage Organizations in

the State of Florida,

Plaintiff(s),
VS.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, a Foreign Profit
Corporation,

Defendant.
/

ORDER GRANTING, IN PART, and DENYING, IN PART,
DEFENDANT’S MOTION TO DISMISS
AMENDED CLASS ACTION COMPLAINT FOR DAMAGES
(as of March 16, 2016) AND INCORPORATED MEMORANDUM OF LAW

THIS CAUSE, having come before the Court for hearing July 11, 2016, on
Defendant, STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY’s,
Motion to Dismiss Amended Complaint for Damages (as of March 16, 2016) and
Incorporated Memorandum of Law (Motion), and the Court having reviewed the Motion,
the Plaintiff’s Response in Opposition, having heard argument of counsel, reviewed the
Amended Complaint, the supplemental authority provided, and being otherwise duly
advised, it is hereby:

ORDERED AND ADJUDGED as follows:

1 Defendant’s Motion to Dismiss is granted, in part, and denied, in part.!

! This order does not address the class representation allegations.

Page 1 of 4
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2. The Amended Complaint contains four counts: Count I, Breach of Contract;
Count Il, Conventional Subrogation; Count Ill, Equitable Subrogation; and
Count IV, Third Party Beneficiary Rights.

3. The Court agrees with the Plaintiff’s contention that it is not subject to any
administrative remedy requirement, that it is not required to provide a pre-suit
demand letter to the Defendant, and that Plaintiff’s action is properly brought in
state court. The Court also finds that, at a minimum, Plaintiff would have a claim
for equitable subrogation, Count 11, against the Defendant.

4. As it pertains to the Defendant’s standing argument, the Court finds that although
the April 14, 2014 agreement is not attached to the Amended Complaint,
Plaintiff’s allegations are sufficient to withstand the Motion.

5. In order to maintain its actions for claims, other than Count I, Plaintiff would
have to establish a legal right to pursue those claims, either based on a statute
allowing a claim in state court or pursuant to a contract. For example, the
allegations in paragraph 27 need to cite to a statute or be supported by a
contractual provision. In paragraph 27, Plaintiff alleges:

A primary plan’s failure to pay for medical expenses for which it

is responsible, or its failure to reimburse CMS (Center for

Medicare and Medicaid Services) for any payments made on

behalf of a beneficiary, vests CMS with a direct right of action

against any primary plan. (parenthetical added)
Plaintiff has failed to provide legal authority for this allegation, failed to allege a
contract between CMS and the Defendant, failed to allege that such a contract
contains a provision that Medicare Advantage Organizations such as FHCP, and
its assignees, have the same rights as CMS, and has not attached, if applicable, a
copy of said contract. Plaintiff has also not alleged or attached a contract
between FHCP and the Enrollee (insured), if any, that allows FHCP and its

assignees to pursue claims on the Enrollee’s behalf. In paragraphs 13 and 14 of

the Amended Complaint Plaintiff does make reference to Defendant’s policy of

Page 2 of 4
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insurance with the Enrollee which provided personal injury protection (PIP)
benefits. However, this policy cannot be the contract pursuant to which Plaintiff
is pursuing these claims. Plaintiff is not a party to the policy, there is no
provision in the policy that assigns Enrollee’s rights to Plaintiff, and Plaintiff is

not a third party beneficiary to the policy.

6. Defendant’s Motion is granted as to Counts | and 11, without prejudice.

7. Defendant’s Motion is granted as to Count IV, with prejudice.

8. Defendant’s Motion is denied as to Count Il1.

9. Plaintiff has twenty (20) days from the date of this order to amend its complaint

or file a notice waiving its right to amend. Defendant has ten (10) days from
service of the amended complaint to file its response. In the event Plaintiff files
its notice waiving right to amend, Defendant has ten (10) days to answer Count

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on
07/29/16.

P

BARBARA ARECES
CIRCUIT COURT JUDGE

No Further Judicial Action Required on THIS
MOTION
CLERK TO RECLOSE CASE IE POST
JUDGMENT

The parties served with this Order are indicated in the accompanying 11th Circuit
email confirmation which includes all emails provided by the submitter. The
movant shall IMMEDIATELY serve a true and correct copy of this Order, by mail,
facsimile, email or hand-delivery, to all parties/counsel of record for whom
service is not indicated by the accompanying 11th Circuit confirmation, and file
proof of service with the Clerk of Court.
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Signed original order sent electronically to the Clerk of Courts for filing in the
Court file.
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Filing # 46347285 E-Filed 09/12/2016 09:58:00 PM

IN THE CIRCUIT COURT OF THE
ELEVENTH CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CASE NO. 2015-17104-CA-01
MSPA CLAIMS 1, LLC, a Florida limited
liability company, as assignee of Florida
Healthcare Plus, on behalf of itself and all
other similarly situated Medicare Advantage
Organizations in the State of Florida,

Plaintiff, CLASS REPRESENTATION
V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.
/

PLAINTIFE’S THIRD AMENDED CLASS ACTION COMPLAINT FOR DAMAGES
(Amended as of September 12, 2016)

Plaintiff, MSPA Claims 1, LLC (“Plaintiff”), on behalf of all other similarly situated
Medicare Advantage Organizations operating in the State of Florida, through undersigned counsel,
hereby sues Defendant, State Farm Mutual Automobile Insurance Company (“Defendant”), and
states as follows:

l. NATURE OF THE ACTION

Plaintiff, as assignee of Florida Healthcare Plus, (“FHCP”), a Medicare Advantage
Organization (“MAQO”) and participant in the Medicare Program pursuant to a Medicare Advantage
(“MA”) plan, sues to enforce FHCP’s and other MAQOs’ (collectively, the “Class”) rights of
recovery, subrogation, third-party beneficiary, and/or reimbursement for the medical payments
made as secondary payers. As a secondary payer, Plaintiff seeks to recover from Defendant, a

primary plan, as follows:

Page 1 of 26
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(@) reimbursement of all sums, on a fee-for-service basis, that Plaintiff’s assignor

MAO was billed for medical care and treatment rendered on behalf of its MA

enrollees, for which Defendant was responsible as primary payer.

Plaintiff’s claims arise from an MA enrollee’s injuries sustained in an automobile accident,
and FHCP paid for said medical expenses. As a direct result of the automobile accident, the claims
asserted herein are for those services and/or supplies FHCP paid to treat the injuries its enrollee
suffered. In addition to having been an MA participant with FHCP, Defendant provided coverage
to enrollee at the time of the accident under a Florida no-fault insurance policy. As assignee of
FHCP, Plaintiff’s rights, and those of others similarly situated, arise through the payments made
by FHCP, as a secondary payer, for which Defendant was primarily responsible and should have

paid, or properly reimbursed FHCP for its payments.

1. JURISDICTION, PARTIES, AND VENUE

1. This is an action for damages, which in the aggregate, exceeds fifteen thousand
dollars ($15,000.00). No individual recovery exceeds ten thousand dollars ($10,000.00), as Florida
no-fault insurance policies provide no more than ten thousand dollars ($10,000.00) in coverage
pursuant to section 627.736, Florida Statutes. Accordingly, there is no individual claim in this
Class Action whereby the damages will exceed ten thousand dollars ($10,000.00), exclusive of
interest, attorneys’ fees, and costs. Moreover, FHCP’s aggregate claims against Defendant do not
exceed seventy-five thousand dollars ($75,000.00).

2. Plaintiff is a limited liability company that is duly organized, validly existing, and
in good standing under the laws of Florida, with its principal place of business in Miami-Dade
County, Florida.

3. Defendant is a foreign for-profit corporation organized to conduct business in

Florida with a registered agent address of Chief Financial Officer, 200 E. Gaines Street,
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Tallahassee, FL 32399. Defendant maintains agents to transact its customary business in Miami-
Dade County, Florida.

4. As part of its business, Defendant issues insurance policies in Florida that provide
personal injury protection (“PIP”) benefits, as well as medical and extended medical expense
coverage that must comply with sections 627.730 through 627.7405 of the Florida Statutes.

5. As a no-fault/PIP insurer, Defendant is a primary payer of any bills for medical
services and/or supplies incurred by its insureds resulting from the use, maintenance, and/or
operation of a motor vehicle. Specifically, section 627.736(4) of the Florida Statutes, provides:

PAYMENT OF BENEFITS. — Benefits due from an insurer under ss. 627.730-

627.7405 are primary, except that benefits received under any workers’

compensation law must be credited against the benefits provided by subsection (1)

and are due and payable as loss accrues upon receipt of reasonable proof of such

loss and the amount of expenses and loss incurred which are covered by the policy

issued under ss. 627.730-627.7405.

Id. (emphasis added).

6. FHCP, Plaintiff’s assignor, was an MAO with its principal place of business in
Miami-Dade County, Florida. FHCP contracted with the Centers for Medicare & Medicaid
Services (“CMS”) to provide Medicare benefits to eligible members enrolled in FHCP’s MA health
plan under Part C of the Medicare Act. MA health plan members are referred to as “enrollees” and
FHCP served the needs of its enrollees through its Medicare and managed care programs, delivered
through its network of physicians and health care professionals.

7. As an MAO, FHCP provided Medicare benefits to its enrollees and participants
pursuant to its Evidence of Coverage, and in compliance with CMS requirements and standards.
All funds utilized to service the needs of the Medicare beneficiaries enrolled in MA Plans come
directly from the Medicare Trust Fund.

8. FHCP is a secondary payer for medical expenses made on behalf of Enrollee.

Page 3 of 26
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9. Venue is proper pursuant to section 47.051 of the Florida Statutes, as the cause of
action accrued in Miami-Dade County, Florida.

1. BACKGROUND FACTS AND GENERAL ALLEGATIONS

10.  On May 29, 2014, Defendant’s insured, M.M. (“Enrollee”),! was attempting to exit
a parking lot on 4849 South Military Trial when a second vehicle struck him from behind.
(hereinafter referred to as “Accident”).

11.  Enrollee’s injuries arose out of the use, maintenance, and/or operation of a motor
vehicle.

12. Enrollee received medical services, treatment, and/or supplies for the injuries
sustained in the Accident, which include, but are not limited to, injuries to the neck, lumbar region,
cervical disk, and a fracture of the upper end tibia, and incurred reasonable expenses for said
necessary medical care and treatment.

13. Defendant issued a policy of insurance to Enrollee that provided PIP benefits, as
well as medical and extended medical expense coverage in compliance with sections 627.730 —
627.7405 of the Florida Statutes.

14.  Defendant’s no-fault insurance policy, a primary plan, was in full force and effect
at the time of the Accident and provided primary insurance coverage for Enrollee’s medical
expenses resulting from the Accident. A copy of the policy is not available to Plaintiff and is in
the exclusive possession of the Defendant. However, every no-fault policy in Florida is required
to comply with Florida’s No Fault Act and, as a result, the injuries Enrollee sustained and the

corresponding medical services and/or supplies are required to be covered primarily by the

! In order to ensure that this document is HIPAA compliant, the Defendant’s insured, M.M., shall
only be referred to as “Enrollee.” The name of Enrollee is known to Defendant but is not pled in
this Complaint to protect their privacy.
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Defendant.

15. Pursuant to Florida law, and to the no-fault insurance contract, Defendant had a
legal obligation to make primary payment for all medical services provided to its insured as a result
of the Accident, but Defendant failed to satisfy this obligation.

16.  Atthe time of the Accident, Enrollee was also a Member of a MA plan managed by
FHCP, which provided medical coverage to Enrollee.

17.  Enrollee’s Medicare coverage is outlined in an Evidence of Coverage issued by
FHCP and provides that the MA Plan’s obligations are secondary to other available insurance
plans.

18. Enrollee’s MA Plan is considered the “secondary plan” in connection with medical
expense coverage for the Accident and provides FHCP with reimbursement, recovery and
subrogation rights from a “primary plan,” Defendant in this instance. These rights are embedded
in the EOC and the applicable Florida statutes.

19. FHCP was not primarily responsible for Enrollee’s medical expenses because the
no-fault insurance policy issued by Defendant was in effect at the time of the Accident and
provided for primary coverage for Enrollee’s medical expenses. Accordingly, Defendant was
primarily liable for the first $10,000.00 in medical services and/or supplies, provided to Enrollee
resulting in the use maintenance or operation of a motor vehicle of which Enrollee incurred the
medical services and/or supplies.

20. Even though Defendant’s no-fault policy was a primary plan obligating Defendant
to provide primary coverage for Enrollee’s medical treatment as a result of the Accident, FHCP
was still charged and paid for said medical expenses incurred by Enrollee.

21. The medical services, procedures, and/or products provided to Enrollee and the
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resulting medical bills charged to FHCP, were necessary, related, reasonable, and the result of the
medical diagnosis, medical treatment, medical conditions, and/or injuries Enrollee sustained in the
Accident.

22.  Enrollee’s medical providers determined that the medical services and/or supplies
were reasonable, related, and necessary to diagnose and treat a mental and/or physical condition
of the Enrollee based on the medical provider’s training, education, experience, and knowledge.

23.  After determining that the medical bills and other charges were for medically
necessary procedures and/or services, and in accordance with its “Evidence of Coverage,” FHCP
discharged its obligation and made payment of all medical bills for the treatment(s) and service(s)
rendered to Enrollee, which are related to the Accident.

24.  FHCP’s payment(s) for Enrollee’s medical bills totaled $14,498.00.2

25. The medical bills submitted to FHCP for Enrollee’s treatment were determined to
be “clean claims,” meaning that the claims had no defect or impropriety and contained all of the
information necessary to determine that the services rendered to Enrollee were medically
necessary, related, reasonable and, therefore, required to be paid promptly.

26.  As the issuer of the primary plan, Defendant was required to pay for the medical
services provided to Enrolleg, or to reimburse FHCP for all payments it made on Enrollee’s behalf
to satisfy such medical bills; however, Defendant failed to do either and continues to do so.

27. A primary plan’s failure to pay for medical expenses for which it is responsible, or
its failure to reimburse CMS (or an MAO) for any payments made on behalf of a Medicare enrollee

beneficiary, vests CMS (and an MAO) with a right to subrogate to any individual against any liable

2 Although FHCP incurred charges above the $10,000 PIP limit, Plaintiff is only seeking to recover
up to the PIP policy limit for medical expenses incurred by the Enrollee.
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primary  plan. See 42 CFR. § 411.26(a) (“With respect to services for
which Medicare paid, CMS is subrogated to any individual, provider, supplier, physician, private
insurer, State agency, attorney, or any other entity entitled to payment by a primary payer.”); see
also 42 C.F.R. § 411.24(e) (“CMS has a direct right of action to recover from any primary payer.”).

28.  As a result of Defendant’s failure to pay for Enrollee’s medical expenses as the
primary plan, FHCP and Plaintiff (as its assignee), have the same rights as CMS to pursue recovery
of owed reimbursement of any payments made in accordance with the Code of Federal
Regulations. See 42 C.F.R. § 422.108(f) (“The MA organization will exercise the same rights to
recover from a primary plan, entity, or individual that the Secretary exercises under the MSP
regulations in subparts B through D of part 411 of this chapter.”).

29.  Therefore, CMS and Plaintiff (as assignee of an MAQ) are subrogated to any
individual, provider, supplier, physician, private insurer, state agency, attorney, or any other entity
entitled to payment from a primary payer.

30. By making payments on Enrollee’s behalf, FHCP (and subsequently Plaintiff)
subrogated to Enrollee’s rights pursuant to FHCP’s “Evidence of Coverage,” but with the
additional rights as a Medicare secondary payer.

31. Neither CMS nor Plaintiff is required to comply with the same contractual
requirements as the Enrollee, such as any and all time limits to file claim(s).

32.  Upon Defendant’s failure to pay as a primary payer for Enrollee’s medical bills,
Plaintiff vested with the right to bill Defendant directly and recover the owed reimbursements of
the payments rendered by FHCP.

33. Plaintiff may seek reimbursement against Defendant directly under the same rights

as CMS, via the direct rights established by law or, in the alternative, via legal theories such as
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equitable subrogation and/or as a third-party beneficiary.

34. Pursuant to Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of
2007 (“MMSEA”), a responsible reporting entity (“RRE”)® is required to report its status and
responsibility as a primary payer to CMS and/or MAOSs, so that an enrollee’s Medicare benefits
may be properly coordinated.

35.  As Defendant is an RRE, it had an affirmative duty to provide notice regarding its
primary payment status and responsibility to all entities designated by CMS to receive and process
such information, such as FHCP.

36. Defendant failed to report to CMS that Enrollee was a Medicare beneficiary and
failed to alert CMS and FHCP that it was the primary payer responsible for Enrollee’s medical
expenses, which would enable the proper coordination of benefits.

37. Defendant also failed to pay for Enrollee’s medical expenses, which forced FHCP,
the secondary payer, to make payments on Enrollee’s behalf.

IV. STANDING

38. Plaintiff is entitled to bring forth the claims herein by way of subrogation.
Subrogation is the substitution of one person in the place of another with reference to a lawful
claim or right. See Dixie Nat'l Bank v. Employers Commercial Union Ins. Co., 463 So. 2d. 1147,

1151 (Fla. 1985).

3 An RRE refers to any (i) liability insurance (including self-insurance); (ii) no-fault insurance; and
(iii) workers’ compensation laws or plans.
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Flow Chart of Relationship Amongst Insurer, Enrollee, FHCP, and Assignees

oo StateFarm-

» Enrollee
Insurer PIP Policy

Breach
of PIP
Contract
Claim

Direct Subrogation pursuant to 42 C.F.R. § 411.26

FHCP

Assignment

La Ley Recovery Systems

Assignment
v

MSP Recovery

Assignment

v

MSPA Claims 1

A. FHCP’s Right of Subrogation Under 42 C.F.R. § 411.26(a)
39.  An MA plan, like FHCP, “exercise[s] the same rights to recover from a primary
plan, entity or individual that the [CMS] exercises under the MSP regulations.” See 42 C.F.R. §
422.108(f).

40.  As such, once FHCP provides payments in situations where it is deemed a
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secondary payer, FHCP is automatically subrogated the right to recover reimbursement from the
primary plan. See 42 C.F.R. § 411.26(a) (“With respect to services for which Medicare paid,
[FHCP] is subrogated to any individual, provide, supplier, physician, private insurer, State agency,
attorney, or any other entity entitled to payment by a primary payer.”).

41. FHCP has a direct statutory and regulatory right of action to recover from any
primary plan, such as Defendant. See 42 C.F.R. § 411.24(e) (“Recovery from primary payers.
[FHCP] has a direct right of action to recover from any primary payer.”).

42.  Accordingly, FHCP has standing to assert its subrogation rights against Defendant,
the primary payer in this instance.

B. FHCP’s Conventional and Equitable Subrogation Rights

43. At all relevant periods, FHCP provided health insurance, health maintenance
organization plans, and third-party administration services to groups and individuals, such as
Enrollee.

44, FHCP is entitled to the reimbursement of Medicare benefits it provided on
Enrollee’s behalf as a proximate result of the Accident, as set forth below.

45, FHCP provided these and other benefits to the Enrollee, pursuant to its obligations
in the Evidence of Coverage, which specifically grants FHCP broad subrogation and
reimbursement rights.

46.  FHCP’s Evidence of Coverage provides as follows:

[w]e have the right and responsibility to collect for covered Medicare services for

which Medicare is not the primary payer. According to CMS regulations at 42 CFR

sections 422.108 and 423.462, [HMO], as a Medicare Advantage Organization, will

exercise the same rights of recovery that the Secretary exercises under CMS

regulations in subparts B through D of part 411 of 42 CFR and the rules established
in this section supersede any State laws.

(emphasis added).
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47. FHCP has rights of subrogation and reimbursement against any primary payer(s) to
recover damages provided on an enrollee’s behalf, when the primary payer was responsible to
tender payment for such medical expenses.

48. In accordance with the applicable MA plan and Evidence of Coverage, FHCP
provided Medicare benefits for necessary, reasonable, and related medical services rendered to
Enrollee because of the Accident, as defined below.

49. FHCP, as a secondary payer, completely satisfied all of the medical bills for
Enrollee’s medical treatment.

50.  All payments processed and made by FHCP were subject to reimbursement from
Defendant, the primary plan/payer.

51.  Subrogation would not result in any injustice to the rights of Defendant.

52. FHCP and Plaintiff, by assignment, stand in the shoes of Enrollee to recover
payments processed on Enrollee’s behalf by operation of law.

C. Assignments
i. FHCP-La Ley Recovery Assignment Agreement

53.  On April 15, 2014, FHCP assigned all of its aforementioned subrogation claims,
recovery, and reimbursement rights against any liable primary payer, including Defendant, to La
Ley Recovery Systems, Inc. (“La Ley Recovery”) (“FHCP-La Ley Recovery Assignment
Agreement”), divesting FHCP of all of its rights, title and interest in its recoveries. [See Exhibit
A, FHCP-La Ley Recovery Assignment Agreement].

54, Section 1.1 of the FHCP-La Ley Recovery Assignment Agreement between FHCP

and La Ley Recovery, as identified in paragraph 53 herein, provides as follows:
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[i]t is the intent of the parties to assist each other in the implementation of a system
whereby [FHCP] and/or any entity it has contracted to recover, shift and/or bill on
a service for all medical services and/or medications, diagnostic test or any amount
it is obligated to pay to/or on behalf of any member or other liability that can be
legally collected through an assignment of any kind and/or through Medicare and/or
Medicaid rights and/or by State and/or Federal statute of any kind and/or any right
of any nature whatsoever that exists now or in the future. By way of this agreement,
[FHCP] appoints, directs, and otherwise assigns all of [FHCP’s] rights as it pertains
to the rights pursuant to any plan, State or Federal statute whatsoever directly and/or
indirectly for any its members and/or plan participants.

[Exhibit A, FHCP-La Ley Recovery Assignment Agreement § 1.1].

55. In addition to the catch-all provision quoted in Paragraph 54, Section 1.1 of the
FHCP-La Ley Recovery Assignment Agreement includes “[b]y illustration but not by limitation”
the following examples of recoveries permitted by the assignment:

a. Personal Injury Protection payments of any state of any kind;

b. Workman’s Compensation benefits of any state of any kind;

c. Any claim for medical payment due any member of any nature through an
insurance or self-insured;

d. Any third party claim by a member which [FHCP] may have the right to
subrogate;

e. Any claim involving intentional tort, negligent commission and/or omission, a
product liability claim for which a member has received Medical treatment paid
for by Client;

f. Anyand all medical care treatments, diagnostics and/or supplies that a member
received and/or can receive that can be collected from any source that is
primarily responsible as Medicare and/or Medicaid are payors of last resort.

[Exhibit A, FHCP-La Ley Recovery Assignment Agreement § 1.1].

56. In Article 1l of the FHCP-La Ley Recovery Assignment Agreement, FHCP
permitted La Ley Recovery to contract with Plaintiff to collect on any subrogation claim, which
states as follows:

[FHCP] agrees that La Ley Recovery, at its discretion may contract law firms,

lawyers, experts, investigators, claims specialists to collect on any claim(s),

subrogation amounts or any other amounts recoverable pursuant to the terms of this

agreement.

[Exhibit A, FHCP-La Ley Recovery Assignment Agreement Article 111].
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ii. FHCP Approves the La Ley Recovery — MSP Recovery Assignment
Agreement

57. In compliance with Section 1.2 of the FHCP-La Ley Recovery Assignment
Agreement which states “La Ley Recovery may assign the Agreement in whole or in part but the
assignee must be approved by the Client,” FHCP executives and officers, including Susan Molina
and Arisay Martinez, among others, communicated to La Ley Recovery via a series of
communications between April and August 2014 that FHCP accepted, acknowledged, approved
and consented to any subsequent assignment from La Ley Recovery to any entity designated by
La Ley Recovery as an assignee. Even though the Agreement only requires approval from the
entire agreement and not assignment of the claims, FHCP indeed approved the assignment of
claims from La Ley Recovery to MSP Recovery, LLC.

iii.  La Ley Recovery Systems, Inc.- MSP Recovery, LLC. Assignment Agreement

58.  On August 5, 2014, La Ley Recovery assigned all of the rights obtained from
FHCP, specifically as it relates to the recovery of claims of Enrollee. [See Exhibit B, La Ley
Recovery-MSP Recovery, LLC Assignment Agreement]. That assignment agreement indicates as
follows:

LA LEY RECOVERY SYSTEMS, INC. (“La Ley Recovery Systems”), for and in

consideration of the sum of Ten Dollars ($10.00) and other good and valuable

consideration, the receipt of which is hereby acknowledged, does by these presents,

assign, sell, transfer, convey, and set over to MSP RECOVERY, LLC,,

(“Assignee”), its successors and assigns, all rights, title and interest in and to the

agreement, (the “Agreement”) entered by and between La Ley Recovery Systems

and Florida Healthcare Plus, Inc., on April 14", 2014, as it relates to the recovery

of claims of member, M.M., and related documents evidencing a security interest,

liens or other security interests or encumbrances executed, filed and/or created in

conjunction with collateral securing the Agreement. This Assignment is made

without recourse or warranty except as referred to herein. The assignor has assigned

this claims(s), pursuant to the underlying agreement but also assigns all causes of

action to Assignee as it relates to M.M. This assignment shall encompass all of the

rights from La Ley Recovery Systems and/or FCHP assigned to La Ley Recovery
Systems by that Agreement dated on April 14", 2014.
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iv.  FHCP Receivership Proceedings

59.  After FHCP and La Ley Recovery entered into the FHCP-La Ley Recovery
Assignment Agreement, FHCP was placed into Receivership Proceedings in Leon County, Florida.
Pursuant to a Liquation Order, the Florida Department of Financial Services (the “Department”)
was appointed as Receiver for FHCP effective January 1, 2015 and, thus, stepped into the shoes of
FHCP to make any decisions based on the interests of FHCP, including the authorization to
consent, agree, or, otherwise, affirm any agreements entered into or extended by FHCP and other
related entities, such as Plaintiff.

60. Subsequent the appointment of the Department as the receiver, the Department was
aware of all claims processed by Plaintiff and collected on numerous claims until the date of the
Settlement Agreement,* where it collected an additional lump-sum payment from Plaintiff. All
payments collected were on claims that were sued upon by Plaintiff or, otherwise, processed by
Plaintiff, as assignee asserting an MA lien. The Department in all respects collected and, thereby,
waived any right to object to its approval even if one was necessary by its actions, as well as
collected on claims. The Department never refused payments and was fully aware of all of
Plaintiff’s actions.

v.  MSP Recovery, LLC-MSPA Claims 1, LLC Assignment Agreement

61. On November 17, 2015, MSP Recovery, LLC. assigned all of the rights obtained
from La Ley Recovery Systems, Inc. to Plaintiff, specifically as it relates to the recovery of claims
of Enrollee. [See Exhibit C, MSP Recovery, LLC- MSPA Claims 1, LLC Assignment Agreement].
That assignment agreement indicates as follows:

MSP RECOVERY, LLC. (“Assignor”), for and in consideration of the sum of Ten
Dollars ($10.00) and other good and valuable consideration, the receipt of which is

4 As more fully described in Paragraph 63.
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hereby acknowledged, does by these presents, assigns, sells, transfers, conveys, and
sets over to MSPA CLAIMS 1, LLC, (“Assignee”), its successors and assignees,
all rights, title and interest in and to the agreement and/or assignment Assignor
entered into with La Ley Recovery Systems, Inc. (“La Ley Recovery”) to recover
any and all claims related documents evidencing a security interest, liens or other
security interests or encumbrances executed, filed and/or created in conjunction
with collateral securing the Agreement (the “Agreement”) La Ley Recovery
received from Florida Healthcare Plus (“FHCP”) on April 14", 2014 whereby
FHCP is deemed to be secondary payer pursuant to 42 U.S.C. § 1395y(b)(3)(A),
specifically the claim of M.M. This Assignment is made without recourse or
warranty except as referred to herein. The assignor has assigned this claim(s),
pursuant to the underlying agreement but also assigns all causes of action to
Assignee. As such, Assignee is the proper holder of the recovery rights of any and
all claims, including the claim of M.M., whereby FHCP is deemed to be a secondary
payer pursuant to 421 U.S.C. § 1395y(b)(3)(A).

vi.  The Department Further Affirms the Validity of the (1) La Ley Recovery—
MSP Recovery LLC Assignment Agreement, and (2) MSP Recovery LLC-
MSPA Claims 1 Assignment Agreement

62.  On June 1, 2016, the Department, acting in its capacity as receiver for FHCP,
entered into a settlement agreement (“Settlement Agreement”) with La Ley Recovery Systems
Inc., La Ley Recovery Systems — FHCP, Inc., MSP Recovery LLC, MSP Recovery Services, LLC,
and MSPA Claims 1, LLC (collectively referred to as “La Ley Companies”). [See Exhibit D,
Settlement Agreement].

63. In the Settlement Agreement, the Department acknowledged and agreed to the
terms and conditions of the FHCP-La Ley Recovery Assignment Agreement, which was executed
by and between FHCP and La Ley Recovery and, in pertinent part, states as follows:

WHEREAS, on April 15, 2014, La Ley entered into a Cost Recovery Agreement

with Florida Healthcare Plus, Inc. (“FHCP”’) under which FHCP assigned all rights,

titled and interest held by FHCP to certain recoveries related to accidents or

incidents recoverable pursuant to the Medicare Secondary Payer Act, the Medicaid

Third Party Liability Act, and/or applicable Federal and State subrogation laws (the

“Initial Agreement”) . . .

2. Assignment of Claims and Recoveries. Receiver acknowledges and agrees

that the terms and conditions of the Initial Agreement, to the extent such terms and
conditions do not conflict with the terms and conditions of this Settlement
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Agreement, shall remain in full force and effect from April 15, 2014 until the
Effective Date of this Settlement Agreement.

a. Receiver hereby agrees the Receiver shall not object to, or seek to
terminate for any reason, the Initial Agreement, and expressly
acknowledges and agrees that as of the execution of the Initial Agreement,
all rights, title, and interest held by FHCP to recoveries, including any rights,
title and interest assigned to FHCP pursuant to contractual agreements with
FHCP members, related to accidents or incidents recoverable pursuant to
the Medicare Secondary Payer Act, the Medicaid Third Party Liability Act,
and/or any other applicable Federal or State subrogation laws, and rights,
title and interest to recover payments made by FHCP on behalf of FHCP
members pursuant to various legal theories related to accidents or incidents
recoverable pursuant to the Medicare Secondary Payer Act, the Medicaid
Third Party Liability Act, and/or any other applicable Federal or State
subrogation laws (“Assigned Claims”) were and continue to be
irrevocably assigned to La Ley.

[Exhibit D, 88 Recitals, 2(a)].

64.  The Department affirmed La Ley Recovery’s right to assign any and all claims of
the FHCP-La Ley Recovery Assignment Agreement to any of the La Ley Companies.

65.  Additionally, the Department affirmed the MSP Recovery LLC-MSPA Claims 1
Assignment Agreement. Pursuant to the Settlement Agreement, the Department explicitly states
that:

Assignment. The Parties agree that prior to payment of the Final Settlement

Payment described herein, the Parties shall not assign this Settlement Agreement,

directly or indirectly, in whole or in part, without prior written approval of the other

Party; provided, however, that the he Assigned Claims may be assigned by and

among any of the companies collectively referred to herein as “La Ley,” and the

Receiver acknowledges that any assignment of the rights described hereunder

by or among those companies collectively referred to as “La Ley” occurring

prior to the execution of this Settlement Agreement shall be valid and

enforceable.

[Exhibit D, § 20] (emphasis added).
66. On June 14, 2016, the Leon County Circuit Court approved the terms of the

Settlement Agreement, specifically finding “that the Settlement Agreement was negotiated in good
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faith and is in the best interest of Florida Healthcare Plus, Inc.,” and the Leon County Circuit Court
further retained jurisdiction to enforce the terms of the Settlement Agreement. [Exhibit E, Leon
County Circuit Court Order Approving Settlement].

67.  The Leon County Circuit Court further approved the Settlement Agreement based
upon the Department’s audit of La Ley Recovery’s system and methodologies, in which it
explained, in pertinent part, that: “[s]ubject to this Court’s approval, and based upon the rationale
set forth in the agreement, including the [Department’s] audit of La Ley’s system and
methodologies.” [Exhibit E, Leon County Circuit Court Order Approving Settlement].

68. Accordingly, Plaintiff possesses all of FHCP’s subrogation rights to pursue and
recover all medical claims, bills, and expenses FHCP provided on behalf of its MA Enrollee from
and against any liable primary payer, including Defendant pursuant to the rights transferred from
FHCP and the express affirmations provided by the Department as receiver for FHCP.

V. CLASS REPRESENTATION ALLEGATIONS

69. Pursuant to Florida Rule of Civil Procedure 1.220, Plaintiff brings this suit both
individually, and on behalf of a Florida class of similarly situated MAOs. The Class includes
entities that:

contracted directly with CMS and/or its assignee pursuant to Medicare Part C
including, but not limited to, MAOs, and other similar entities, to provide Medicare
benefits through a Medicare Advantage plan to Medicare beneficiaries for medical
services, treatment, and/or supplies as required and regulated by CMS and HHS, all
of which pertain to the same medical services and/or supplies that were the primary
obligation of the Defendant;

have made payment(s) of benefits, services, and/or supplies whereby the MAO, as
a secondary payer, has the direct right and responsibility to collect for covered
Medicare services, for which the Defendant, as the primary payer pursuant to
Defendant’s contract covering the Medicare enrollee and Florida no-fault law
(Section 627.736(4), Florida Statutes), was/is financially responsible to a Medicare
beneficiary; and
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have not been reimbursed by Defendant pursuant to the recognized Current
Procedure Terminology codes based on the fee-for-service by the primary payer, as

delineated by Section 627.736, Florida Statues, for medical services and/or supplies
for their damages.®

70.  The Class includes, but is not limited to, the entities identified and listed in Exhibit

“F,” attached hereto and incorporated herein by reference.
A. Commonality

71.  This is an action whereby FHCP and the Class are subrogated and, otherwise,
entitled to reimbursement for the payments made at fee-for-service rates, and as more fully
delineated by section 627.736, Florida Statutes. The same common source® caused the harm
suffered by Plaintiff and the Class.

72, Numerous questions of law and fact are common to the claims of Plaintiff and the
members of the Class. Among these questions of law and fact are:

a. Whether Plaintiff and the Class made payment(s) of Medicare benefits for
which Defendant, as a no-fault insurance carrier, was responsible as a primary

payer;

b. Whether Defendant is the primary payer responsible to pay for Enrollee’s
medical expenses pursuant to its contractual obligations and Florida no-fault
law;

c. Whether the Enrollee received emergency services and/or hospital inpatient
services and/or other medical treatment or supplies as a result of the use,
maintenance or operation of a motor vehicle that rendered Defendant primarily
responsible to satisfy such expenses, before Plaintiff and the Class were obligated
to make secondary payments on behalf of the enrolleg;

d. Whether Defendant, as Enrollee’s no-fault PIP insurer, is required to reimburse
Plaintiff, as the secondary payer, the amount tendered as payment(s) in
satisfaction of the medical expenses incurred during Enrollee’s emergency/in-

® The Class entities have not otherwise released their right to reimbursement as secondary payers.

® i.e., Defendant’s failure to primarily tender payment for an enrollee’s medical bills, and
Defendant’s subsequent failure to reimburse Plaintiff, or other Class Members, for the payment(s)
made on behalf of an enrollee, for which Defendant was legally obligated as the primary payer.
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patient medical treatment(s), service(s) and/or any other payment(s) tendered
by Plaintiff, to which Defendant was primarily responsible to pay pursuant to
its contractual and statutory obligations;

e. Whether federal law preempts state law and/or any defenses Defendant might
raise, which might conflict with the statutory and regulatory provisions that
render CMS and MAOQOs not responsible for payment of medical services and/or
supplies, where a primary payer, like Defendant, exists; and

f.  Whether Plaintiff and the Class are authorized to recover the full charged
amount from Defendant, as provided in Section 627.736, Florida Statutes.

73. The damages suffered by Plaintiff and the Class Members, were directly and
proximately caused by the acts and/or omissions of Defendant, or those under the Defendant’s
direction, control, or supervision.

B. Typicality

74, Both Plaintiff’s and the Class Member’s claims are typical since all have been
damaged legally and/or equitably in the same manner, and Plaintiff asserts the same legal theories of
recovery advanced by the Class.

75.  Plaintiff’s claims are typical of the class members’ claims because Defendant failed
to reimburse Medicare secondary payers for the payments tendered on behalf of the enrollees in
satisfaction of the medical expenses incurred by same. Plaintiff seeks to recover its owed
reimbursement, in other words, the payments that Defendant was primarily obligated to provide
pursuant to its no-fault insurance policy and/or section 627.736 of the Florida Statutes, yet failed
to.

76.  Plaintiff’s claims are predicated on the same statutes, regulations and legal theories
and can be proven through class-wide proofs. The facts involving Defendant’s practices, actions or
omissions are similar with respect to Plaintiff and the Class Members and as such, Defendant’s legal

defenses are the same for all claims.

77.  Defendant, the primary payer, failed to promptly satisfy the enrollees’ medical
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expenses and thereafter failed to appropriately reimburse the Medicare secondary payers, such as
Plaintiff and the Class Members, in violation of these Medicare secondary payers’ rights.

78.  The core issues that predominate over all other issues in this litigation is Defendant’s
failure to properly satisfy its obligations in accordance with its policy of insurance and in violation of
section 627.736 of the Florida Statutes, as well as its obligation to reimburse any secondary payers
that tendered payment(s) on behalf of the enrollees.

C. Numerosity

79.  The Class is so numerous that joinder of all members is impracticable.

80.  The Class is, upon information and belief, comprised of more than twenty-five (25)
but less than fifty (50) entries or their assignees, which includes entities that:

contracted directly with CMS and/or its assignee pursuant to Medicare Part C

including, but not limited to, MAOs, and other similar entities, to provide Medicare

benefits through a Medicare Advantage plan to Medicare beneficiaries for medical
services, treatment, and/or supplies as required and regulated by CMS and HHS, all

of which pertain to the same medical services and/or supplies that were the primary

obligation of the Defendant;

have made payment(s) of benefits, services, and/or supplies whereby the MAO, as

a secondary payer, has the direct right and responsibility to collect for covered

Medicare services, for which the Defendant, as the primary payer pursuant to

Defendant’s contract covering the Medicare enrollee and Florida no-fault law

(section 627.736(4) of the Florida Statutes), was/is financially responsible to a

Medicare beneficiary; and

have not been reimbursed by Defendant pursuant to the recognized Current

Procedure Terminology codes based on the fee-for-service by the primary payer, as

delineated by section 627.736 of the Florida Statues, for medical services and/or

supplies for their damages.’

D. Adequacy of Representation

81. Plaintiff is an adequate representative of the Class, as Plaintiff will fairly and

" The Class entities have not otherwise released their right to reimbursement as secondary payers.
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adequately protect the interests and claims of all Class Members. Plaintiff, as a member of the Class
(as defined herein), is committed to the vigorous prosecution of this action, and retained competent
counsel experienced in litigation of this nature. There is no hostility of interests between Plaintiff and
the Class Members. Plaintiff anticipates no difficulty in the management of this litigation as a class
action. Plaintiff has no claims that are antagonistic to the claims of the Class Members and/or the
claims it seeks to represent.

82.  To prosecute this case, Plaintiff has retained John H. Ruiz, Frank C. Quesada, and the
MSP Recovery Law Firm. John H. Ruiz has served as lead class counsel for numerous class action
cases presiding in both state and federal courts. In addition to being involved in these types of cases,
John H. Ruiz handles other complex litigation matters, including trials. Specifically, John H. Ruiz
and Frank C. Quesada have the experience and financial ability to prosecute this case. John H. Ruiz
has successfully certified numerous no-fault cases affirmed on appeal by the Florida Third District
Court of Appeals, a substantial number of which received final settlement approval as being fair,
reasonable, and adequate to class members.

VI. REQUIREMENTS OF FLA.R. CIV. P. 1.220(b)

83.  This action is maintainable pursuant to Florida Rules of Civil Procedure 1.220
(b)(1)(A) and (b)(3).

84.  As aresult of Defendant’s wrongful conduct and uniformity in the manner of injury
sustained and legal issues presented, a class action is superior to other available methods for the fair
and efficient adjudication of this litigation. Individual joinder of each member of the Class is
impractical, if not impossible. The prosecution of separate claims by individual members of the Class
would create a risk of inconsistent or varying adjudications concerning individual members of the

Class, which would establish incompatible standards of conduct for Defendant. Furthermore, the
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burden of this Court of handling several thousand individual cases arising from the same nucleus of
operative facts would be excessive and burdensome. Individual litigation would also increase the
expense and burden of the litigation to all parties and to the court system. A class action will
concentrate all of the litigation in one forum with no unusual manageability problems, particularly in
this case where Defendant’s liability and the nature of the Class Members’ damages may be readily
proven through common class-wide proofs.

85. Defendant, its officers, directors, subsidiaries, or any other person or other entity
related to, affiliated with or employed by Defendant, is excluded from the proposed Class.

86.  The damages caused to Plaintiff, as well as the damage sustained by each Class
Member, have been directly and proximately caused by the acts and/or omissions of Defendant, or
those under the direction, control, and/or supervision of Defendant.

87.  Additionally, Defendant has acted on grounds generally applicable to Plaintiff and all
members of the Class.

88. Defendant damaged Plaintiff and the Class Members, as a direct and proximate result

of Defendant’s acts and/or omissions.

VIl. CAUSES OF ACTION

COUNT I
Breach of Contract for Failure to Pay PIP Benefits

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
eighty-eight (88) above as if fully set forth herein, and further alleges:

89. CMS and MAGO:s (i.e., FHCP) have a direct right of action to recover from primary
plans, such as Defendant, for any Medicare benefits provided to an enrollee whereby original
Medicare was a secondary payer.

90. Like CMS, FHCP is subrogated the right to recover from Defendant, the primary
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plan, due to its failure to provide primary payment for Enrollee’s medical treatment.

91. Plaintiff, as assignee to FHCP, is pursuing reimbursement of the payment(s)
rendered on Enrollee’s behalf, under its own right to be reimbursed.

92. Plaintiff made a claim under the insurance policy issued by Defendant seeking PIP
benefits for services provided to Enrollee. Plaintiff complied with any and all conditions precedent
to the institution of this action to the extent applicable.

93. Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by section 627.736 of the Florida Statutes.

94, Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

95. Defendant’s failure to pay the medical services and supplies damaged Plaintiff as
set forth herein.

96. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

97. Plaintiff provided Medicare benefits and seeks to recover the full amount due under
the PIP policy, $10,000.00.

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for damages, reasonable attorney’s fees pursuant to section 627.428 of the
Florida Statutes, court costs, interests, and such other and further relief as this Court deems just

and proper.
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COUNT 11
Breach of Contract for Failure to Pay PIP Benefits
[Conventional Subrogation]

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
eighty-eight (88) above as if fully set forth herein, and further alleges:

98. At the time of the Accident, Defendant maintained an insurance contract with the
Enrollee. A copy of this policy is in the exclusive possession of the Defendant.

99. Plaintiff made a claim under the insurance policy issued by the Defendant wherein
Plaintiff sought PIP benefits for the services provided to Enrollee. Otherwise, Plaintiff complied
with any and all conditions precedent prior to the institution of this action.

100. Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by section 627.736 of the Florida Statutes.

101. Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

102. Defendant’s failure to pay for the medical services and supplies provided to
Enrollee damaged Plaintiff as set forth herein.

103. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

104. Plaintiff provided Medicare benefits and seeks to recover the full amount due under
the PIP policy, $10,000.00.

WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for damages, reasonable attorney’s fees pursuant to section 627.428 of the

Florida Statutes, court costs, interests, and such other and further relief as this Court deems just
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and proper.
COUNT 111

Breach of Contract for Failure to Pay PIP Benefits
[or in the alternative, Equitable Subrogation]

Plaintiff hereby incorporates by reference the allegations of paragraphs one (1) through
eighty-eight (88) above as if fully set forth herein, and further alleges:

105. Plaintiff made a claim under the insurance policy issued by the Defendant seeking
PIP benefits for services provided to the Enrollee. Plaintiff otherwise complied with all conditions
precedent prior to the institution of this action.

106. FHCP provided full payment for Enrollee’s medical expenses even though it was
not primarily liable for the medical expenses, as there was a no-fault insurance policy in effect at
the time of the Accident issued by the Defendant, which provided primary coverage for the
Enrollee’s medical expenses.

107. Defendant failed and/or refused to make complete payments of the No-Fault
benefits as required by section 627.736 of the Florida Statutes.

108. Defendant failed to pay Enrollee’s covered losses and Defendant had no reasonable
proof to establish that it was not responsible for the payment.

109. Defendant’s failure to pay the medical services and supplies damaged Plaintiff as
set forth herein.

110. FHCP processed payment in the amount of $14,498.00, pursuant to its agreement
with CMS and the provider of services, for the Enrollee’s reasonable and necessary medical
expenses related to the automobile accident.

111. Plaintiff provided Medicare benefits and seeks to recover the full amount due under

the PIP policy, $10,000.00.
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WHEREFORE, Plaintiff demands judgment for itself, plus all members of the class,
against Defendant for damages, reasonable attorney’s fees pursuant to section 627.428 of the
Florida Statutes, court costs, interests, and such other and further relief as this Court deems just
and proper.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury of all issues so triable.

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was sent via Electronic
Service this 12th day of September, 2016 to: Valerie Greenberg, Esq., Akerman LLP, Attorneys for

Defendant, at E-mail: valerie.greenberg@akerman.com; marcy.aldrich@akerman.com;

stacy.rodriguez@akerman.com; debra.atkinson@akerman.com.

Respectfully submitted,

MSP RECOVERY LAW FIRM
5000 SW 75 Avenue, Suite 400
Miami, Florida 33155

Phone: (305) 614-2222

Serve: serve@msprecovery.com

By: /s/ Frank C. Quesada
Frank C. Quesada, Fla. Bar No. 29411
John H. Ruiz, Esq., FL Bar No. 928150

Page 26 of 26
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LA LEY RECOVERY SYSTEMS AGREEMENT
-

THIS COST RECOVERY AGREEMENT is made this / gf&day of Af/z/ .
20 dz, by and between FLORIDA HEALTHCARE PLUS("Client”} and LA LEY
RECOVERY SYSTEMS INC, a Florida Corporation (“La Ley Recovery ™)

L)

WITNESSETH:

WHEREAS, Client operates 2 health maintenance organization that provides or arranges
managed healthcare to and for the benefit of insureds and other persons.

WHEREAS, La Ley Recovery has expertise in the ability to recover costs already paid for
and/or generate revenue on a fee for services provided and/or shift current expenses incurred.

NOW THEREFORE, for and in consideration of the mutual covenants set forth herein and
other good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the parties hercto agree as follows:;

ARTICLE 1

1.1 Contractor Relationship: Client hereby retains La Ley Recovery as an independent
contractor to recover costs already paid for and/or gencrate revenue on a fee for services
provided and/or shift current expenses incurred for Client’s insureds and/or members that
have been involved in accidents and/or have Workers Compensation claims and/or any other
incident/accident ot for medical services of any kind whereby Client may either bill for
services or recover for payment af medical services, The relationship between La Ley
Recovery and Client shall be solely as set forth herein. Neither party shall be deemed the
employee, agent, partner or joint venturer of the other, nor have, or represent to have any
authority or capacity to make or alter any Agreement on behalf of the other, to legally bind
the other, or to do any other thing on behalf of the other except as specifically set forth
herein. Neither La Ley Recovery nor Client will have or attempt to exercise any control or
direction over the methods used by the other to perform its work, duties and obligations
under this Agreement except as set forth herein. The respective employees, agents and
representatives of each of La Ley Recovery and Client shall remain their own employees,
agents or representatives, and shall not be entitled to employment benefits of any kind from
the other. La Ley Recovery and Client each assume full responsibility for their own
compliance with any and al! applicable laws, ordinances, rules and regulations. La Ley
Recovery shall be responsible for the act of attorney agents, specialists, investigators, experts
or other parties as noted in Article !

[t is the intent of the parties to assist each other in the implementation of a system whereby
Client and/or any entity it has contracted to recover, shift and/or bill on a fee for service for
all medical services and/or medications, diagnostic test or any amount it is obligated to pay
to/or on behalf of any member or other liability that can be legatly collected directly through
an assignment of any kind and/or through Medicare and/or Medicaid rights and/or by State
and/or Federal statute of any kind and/or any other right of any nature whatsoever that exists

now ot in the future. By way of this agreement, Client appoints, directs and otherwm i
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assigns all of Client’s rights as it pertains to the rights pursuant to any plan, State or Federal
statute whatsoever directly and/or indirectly for any its members and/or plan participants.
The parties agree that any rights conferred to Client by Medicare Advantage plans either by
statute, contract and/or any other reason whatsoever will be administered by La Ley
Recovery so long as it falls outside a payment(s) that are required to be made by Client
pursuant to Medicare and/or Medicaid mandated payments(s)

By illustration but not by limitation, the following list is intended for La Ley Recovery (o
manage and collect; ( these categories are for claims already paid or to be recovered)
1. Personal [njury Protection payments of any state of any kind
2. Workman’s Compensation benefits of any state of any kind
3. Any claim for medical payment due any member of any nature through an insurance
or self insured
Any third party claim by a member which the Client may have the right to subrogate
5. Any claim involving intentional tort, negligent commission and/or omission, a
product liability claim for which a member has received Medical treatment paid for
by Client.
6. Any and all medical care treatments, diagnostics and/or supplies that a member
received and/or can receive that can be collected from any source that is primarily
responsible as Medicare and/or Medicaid are payors of last resort.

Term:  The term of this Agreement shall be for one (1) year from the date of execution
herewith, with an automatic renewal for an additional one (1) year period unless terminated
at any time by the parties with ninety (90} day prior written notification. La Ley Recovery
may assign the Agreement in whole or in part but the assignee must be approved by the
Client

Proprietary Information: in recognition of the proprietary interests of each of La Ley
Recovery and the Client in their respective business operations, La Ley Recovery and
Client each acknowledge the confidential nature of their relationship and any information or
data relating to the business operations, systems, components, customers, prices, methods,
plans, programs, results or other know-how of the other {collectively, *“Trade Secrets™) and
each agrees to preserve the confidential nature of these relationships (1) by using and
retaining the Trade Secrets of the other in trust and confidence, only for its own internal use
and not in any way in competition with the other, (2) by not copying (except for internal use),
altering, disassembling, or otherwise changing, in any manner whatsoever, the Trade Secrets
of the other, (3) by not disclosing any Trade Secrets of the other to, or permitting the use of
any Trade Secrets of the other by, any unauthorized persons. Parties also agree to comply
with all HIPPA laws and sign a Florida Helathcare Plus Business Associate Agreement.

1.4 Representation of the Parties: Each party hereto represents. warrants and covenants as of

the date hereof and throughout the term of this Agreement that each, and each of their

* Subsidiarics is and will remain duly organized, validly existing and in good standing under

the laws of the State where it was formed and any other state to which it is subject, has :
will retain the requisite power and authority to conduet its business. to enter inio this
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Agreement on behalf of itself and its Subsidiaries and to perform the terms hereof and by
proper action has duly authorized, executed and delivered this Agreement and any and all
instruments in connection herewith on behalf of itself and its Subsidiaries.

ARTICLE I
1.5 La Ley Recovery agrees to make any and all records and reports of the company
and subcontractors available for inspection by the auditors of FHCP, The CMS, The Florida
OIR, Florida AHCA or any other party a needed by FHLP in the normal course of business.

[I. Representation, Investigation and Litigations Costs: The costs are separate and apart from

the fee charged by La Ley Recovery. Costs include, but are not limited to, filing fees, expert
witness fees, deposition fees, witness fees, court reporter fees, long distance telephone charges,
photocopy charges, etc. La Ley Recovery , will pay these costs up front, however, ance there
is a setilement and/or judgment amount, then the La Ley Recovery , may retain and deduct its
costs advanced herein provided, prior to disbursing to me/us the amounts to which we are due
from said settlement or judgment. A closing statement will be provided with provided with fuil
details of the costs and the amount obtained. Client will not be responsible for any fees in excess
of recoveries.

ARTICLE ITI
M. Compensation for La Ley Recovery Systems: As compensation for its services, the client

agrees to pay the La Ley Recovery , from the gross proceeds of recovery, the following
appropriate fee:

i. Any claims collected without the need for lawsuits are to be distributed as follows:

a. 50% La Ley Recovery and 50% the Client, with the La Ley Recovery advancing
the costs of litigation. All costs of litigation will be recovered by the party
advancing the costs.

ii. Any claims collected with the need for a lawsuit are to be distributed as follows:

a. 50% La Ley Recovery and 50% the Client, with La Ley Recovery advancing the
costs of litigation. All costs of litigation will be recovered to any party advancing
the costs.

It is agreed and understood that this agreement is upon a contingency fee basis, and if
no recovery is made, the client will not be indebted to the La Ley Recovery for fees. Client
will not be responsible for any fees in excess of recoveries.

Once there is a settlement and/or judgment amount, then La Ley Recovery may retain and
deduct its percentage of fees plus costs advanced herein provided, prior to disbursing to Client the
amounts to which it is due from said settlement or judgment.

Client agrees that La Ley Recovery, at its discretion may contract law firms, lawyers,
experts, investigators, claims specialists to collect on any claim(s), subrogation amounts or any
other amounts that are recoverable pursuant to the terms of this agreement. The agreement between
La Ley Recovery and all lawyers shall primarily rely on fee shifting siatutes; however, any
compensation not covered by a fee shifting statute(s) shall be paid first prior to any split as itemized
in [I¥ (i) and (ii). La Ley Recovery shall be fully responsible for the actions of these partigs inclusing
all HIPPA and related laws.
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ARTICLE IV

Settlements: Any and all amounts received by La Ley Recovery will be reported
to Client on a weekly basis via automatic electronic information. Client shall designate an
electronic email address to report activity. All payments shall be received by La Ley
Recovery and segregated into an account titled La Ley Recovery Systems/Florida
Healthcare Plus. Client shali have the right to audit the account upon reasonable notice.
Client shall receive payments by the 10" of cach month for the prior month’s activity of all
cleared funds minus any costs incurred for any claims and/or expenses during the prior
menth. Only Officers and/or agents of the La Ley shall have signature on the account.

Closing Statement: In the event there is a recovery, upon conclusion of the
representation, La Ley Recovery shall prepare a closing statement reflecting an itemization
of all costs and expenses, together with the amount of fee received. La Ley Recovery and
the Client shall receive a copy of the closing statement. La Ley Recovery shall retain a
copy of this contract and any closing statements for six years after execution of the closing
statement, during such period the Client has the right to inspect these documents at
reasonable times and upon reasenabie notice.

ARTICLE V

5.1 Default: Failure of either party to perform any other covenant, condition,
Agreement or provision contained herein within thirty (30) days (or such Jesser time as
may be otherwise sct forth in this Agreement) afier receipt by such party of written notice
of such failure or, in the event, such fajlure cannot reasonably be cured within such thirty
(30) days, tailure to diligently and reasonably pursue the cure thereof within such time
frame.

5.2 Remedies: Upon the occurrence and continuance of a Default and subject to the
limitations and waivers otherwise set forth herein, the party not in Default may, at its option and
without any obligation to do so and in addition to any other remedies otherwise set forth in this
Agreement, elect any one or more the following remedies: (i) Performance. Withhold
performance of any obligation, including payment obligations, under this Agreement, until such
time as such Default is cured; or (ii) Cure Default, Cure such Default and recover the reasonable
costs thercof from the party in Default, provided the party not in Default is current in all
payments due hereunder.

53 Attorneys’ Fees: In the event of any controversy arising under or refating to the
interpretation or implemeniation of this Agreement or any breach thereof, the prevailing party
shall be entitled to payment for all reasonable costs and attorney’s fees (both trial and appellate)
incurred in connection therewith.

T understand and accept the terms and conditions of this contract, s

= Z—
SIGNED AT COMR- [OhfS ihis ! " day of ’ﬁf e 20/

CLIENT'S SIGNATURE CLIENT'S SIGNATURE Florida Healthcare 4

L
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Plus

Ty, 4 sz £ Plpnp S BS)ee

Print Client Nary Print Client Name

Ch f/j@b 2

LAL COVERYWSYSTEMYC Print Name
82 SW 74" Court % #4,

Miami, Florida 33155 /@[ﬂ/

(305) 649-0020 ?fé
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ASSIGNMENT

KNOW ALL MEN BY THESE. PRESENTS, that the undersi gned

LA LEY RECOVERY SYSTEMS, INC, (“La Ley Recovery Systems”), for and in
consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt of which is hereby acknowledged, does by these
presents, assign, sell, transfer, convey, and set over to MSP RECOVERY, ELC.
(“Assignee™), its successors and assigns, all rights, title and interest in and to the
agreement (the “Agreement”) entered by and between La Ley Recovery Systems
and Florida Healthcare Plus, Inc.. on April 14th, 2014, as it relates to the recovery
of claims of member, M.M., and related documents evidencing a security interest,
liens or other security interests or encumbrances executed, filed and/or created in
conjunction with collateral securing the Agreement. This Assignment is made
without recourse or warranty except as referred to herein. The assignor has
assigned this claim(s), pursuant to the underlying agreement but also assigns all
causes of action to Assignee as it relates to M.M. This assignment shall
encompass all of the rights from La Ley Recovery Systems and/or FHCP assigned
to La Ley Recovery Systems by that Agreement dated on April 14th, 2014,

Dated this: 5" day of August, 2014

LA LEY RECOVERY SYSTEMS, INC.

4 7 -
Mayra C, uiz%t@ Representative
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ASSIGNMENT

KNOW ALL MEN BY THESE PRESENTS, that the undersigned

ﬁ?ﬁéﬁ%ﬁ?ﬁdﬁir(gﬁx(f?i]gr:i} j;)tr) land in ‘Zonsifleration of the sum of Ten
e considerat i ich 1
he;:reby acknowledged, does by these presents, assigns, sn~:‘ll(;§l,a Sla;;;a;zlpzofv:hsmh 1;
se stove_rlto MSIF’A CLWS 1, LLC, (“Assignee®), its successors ancf assignZe;anll
F1gh s, title and interest in and to the agreement and/or assignment Assiong =
into w1th La Ley Recovery Systems, Inc. (“La Ley Recovery™) to recog\?l Yol
:ajl claims related documents evidencing a security interest, liens or ther - apd
interests or en_oumbrances executed, filed and/or create:d in con'(:mgi(f ECUT}‘LY
;fﬁ?ifﬁgzgé thf: Agree:fnent (the “Agreement”) La Ley Recojvery rciexletﬁ '
e ealthcare Plus (“FHCP”) on April 14th, 2014 whereby FHCP is deemed
Ll Thaﬁ payer pursuant to 42 U.S.C. § 1395y(b)(3)(A), specifically the claim
¢ h. - This Assignment is mac}e without recourse or warranty except as referred
o herein. The assignor has assigned this claim(s), pursuant to the und lqe
agreement but also assigns all causes of action to Assignee. As such /;m e
the proper holder of the recovery rights of any and all claims, includiné ﬁlzsél%}ire: cl;

M.M., whereby FHCP is deemed to b
1395y(b)(3)(A). 0 b & secondary payer pursuant to 42 US.C. §

Dated this 17 day of November, 2015

MSP RECOVERY/LLC.
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EXECUTION Copy

SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (the “Settlement Agreement”) is made and entered
into this 1% day of June, 2016 by and between La Ley Recovery Systems Inc. (LLRS™), La Ley
Recovery Systems — FHCP, Tnc. ("LLFHCP”), MSP Recovery LLC (“MSP”), MSP Recovery
Services, LLC (“MSP Recovery™), and M8PA Claims 1, LLC ("MSPA™) (LLRS, LLFHCP, MSP
Recovery, MSP, and MSPA are collectively referred to herein as “La Ley”), on the one hand, and
the Florida Department of Financial Services as Receiver of Florida Healthcare Plus, Inc. (the
*Receiver’), on the other hand. La Ley and Receiver are each hereinafier referred to as “Party”
and collectively as the “Parties.”

RECITALS

WHEREAS, on April 15, 2014, La Ley entered into a Cost Recovery Agreement with
Florida Healtheare Plus, Ine: ("FHCP”) under which FHCP assigned all rights, title and interest
held by FHCP to certain recoveries related to accidents or incidents recoverable pursuant to the
Medicare Secondary Payer Act, the Medicaid Third Party Liability Act, and/or applicable Federal
and State subrogation laws (the “Initial Agreement™);

WHEREAS, On October 20, 2014, the Florida Department of Financial Services filed an
Application for an Order Requiring FHCP 1o Show Cause Why It Should Not Be Placed in
Receivership In Re: The Receivership of Florida Healtheare Plus, Inc. No. 2004-CA 2762 (Fla.
Cir. C1,, Leon Cnty.) {the “Receivership Proceeding”); and

WHEREAS, on December 10, 2034, the Honorable George 8. Reynolds, 11 entered an
Order Appointing the Florida Department of Financial Services as Receiver of FHCP for Purposes
of Immediate Rehabilitation and Automatic Liquidation Effective January 1, 2013, Injunction, and,
Notice of Automatic Stay; and

WHEREAS, pursuant to the Liquidation Order and sections 631,111 and 631,144, Florida
Statutes, the Departiment as Receiver is vested with title to all property, contracts, rights of action,
and books and records of FHCP,; and

WHEREAS, a dispute arose between the Receiver and La Ley regarding the respective
rights of the Parties under the Initial Agreement; and

WHEREAS, the Parties desire 1o settle and resolve the dispute regarding the respective
rights of the Parties under the Initial Agreement, modify the compensation provisions
sontemplated under the Initial Agreement, and provide for other termis and conditions as described
in the terny sheet entered into among the Parties {the “Term Sheet”); and

WHEREAS, La Ley, inconjunction with execution of the Term Sheet and in anticipation

of execution of a separate and binding setllement agreement, deposited with Foley and Lardner,
LLP CEserow Agent S

Lz e

Deputy Receiver
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AGREEMENT

NOW, THEREFORE, in consideration of the foregoing premises and the mutual
promises of the Parties set forth herein, and for other good and valuable consideration, the Parties
hereby agree as follows:

1. Effective Date. This Settlement Agreement shall become effective on the date on
which all of the conditions precedent, set forth in Sestion 6 of this Settlement Agreement, have
oocurred (the “Effective Date™).

2. Assignment of Claims and Recoveries. Receiver acknowledges and agrees that
the terms and conditions of the Initial Agreement, fo the extent such terms and conditions do not
conflict with the terms and conditions of this Settlement Agreement, shall remain in full force and
effect from April 15, 2014 until the Effective Date of this Settlement Agreement.

a. Receiver hereby agrees that Receiver shall not object to, or seek to terminate
for any reason, the Initial Agreement, and expressly acknowledges and agrees that as of
the execution of the Initial Agreement, all rights, title, and intersst held by FHCP to
recoveries, including any rights, title and interest assigned to FHCP pursuant to contractual
agrecments with FHCP members, related to accidents or incidents recoverable pursuant 1o
the Medicare Secondary Payer Act, the Medicaid Third Party Lisbility Act, and/or any
other applicable Federal or State subrogation laws, and all rights, title and interest to
recover paymients made by FHCP on behalf of FHCP members pursuant to various legal
theories related to accidents or incidents recoverable pursuant to the Medicare Secondary
Payer Act, the Medicaid Third Party Liability Act, and/or any other applicable Federal or
State subrogation laws (“Assigned Claims™) were and continue fo be irrevocably assigned
to La Ley,

b. Notwithstanding any other fegal rights to recover amounts pursuant to this
Settlement Agreement and/or the Initial Agreement, the Parties agree that neither Party
shall pursue recovery of any amount exceeding the amount actually paid by FHCP when
such recovery would directly affect a Medicare and/or Medicaid beneficiary by reducing
the recovery such beneficiary would obtain from a third party; provided, however, that in
cases where a Medicare and/or Medicaid beneficiary’s recoveries are not affected, La Ley
shall continue to seek recovery of the amount billed or fee for service amounts, as permitted
by applicable law. La Ley shall determine, in-its own discretion, and utilizing good faith,
whether the beneficiary’s recoveries are affected in a particular instance. This restriction
shall not apply, for example, to cases wherein & Medicare and/or Medicaid beneficiary has
not made a claim as of the date that La Ley and/or its assignee commences its claims.

¢, Notwithstanding any other legal rights to recover amounts pursuant to this
Settlement Agreement, the Initial Agreement, and/or a provision in any applicable medical
provider agreement, and regardless of whether the payment amount received from a third
party by a medical provider with whom FHCP had a provider agreement (“contracted
provider”) is greater than the amount FHCP would have been obligated to pay the
contradted provider under the provider agreement, the Parties agree that, La Ley shall not
seek to recover any amounts paid to the contracted provider unless the contracted provider

20f11 ’5’? -

eputy Receiver
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received payment from a third party and received payvment from FHCP for the same
services rendered o a member.

d. Expressly excepted from La Ley's rights to recover under this Settlement
Agreement are the following:

i The right of FHCP or the Receiver to recoup overpayments made to
a provider for a submitted claim or to recoup payment(s) from a provider for a
submitted claim if it is discovered that FHCP erroneously (i) paid more than the
maximum allowed for the type of services rendered or (2) paid the same claim
multiple times. Nowithstanding the foregoing, La Ley’s recovery rights are not
affected by this provision to the extent that the basis of the recovery of these
payments stems from the fact that the provider was paid by both FHCP and another
payer.

it. Risk Sharing receivables due and owing to FHCP or the Recejver
pursuant to applicable provisions of contracts between FHCPand its providers.

€. Receiver shall provide or cause to be provided fo La Ley and shall only be
required to provide or cause o be provided to Lay Ley the following claims information
with the understanding and acknowledgement of the Parties that the Receiver makes no
warranties or representations as to the completeness or accuracy of the information, data,
or records oreated, held, or produced by FHCP or its providers, whether contracted or
otherwise, from which the following information will be amalgamated and produced:

i An extract of FHCP claims data for claims with dates of service
between January 1, 2012, through December 31, 2014, The data will include
information for ¢laims filed prior to liquidation that were contained in the TriZetto
QNXT system and information for claims filed with the Receiver’s third party
administrator (“TPA”) after liquidation. The data will be provided in a Structured
Query Language (“SQL™) database.

{1y TheReceiver’s TPA estimates that it will require a minimum
of 20 hours of work at a rate of Fifty Dollars (350) per hour to gather and
produce the data.

(2} The Parties acknowledge that the Receiver's TPA will
require a minimum of fourteen days to produce the data extract from the
date a request for the data contemplated hereunder is made by the Receiver.

{3} La Ley agrees to pay all costs associated with the TPA’s
production of the data extract and the Parties acknowledge and agree that
the Receiver will not authorize the release of the data extract until La Ley
has paid the costs for the production of the data extract in full.

{4y The Parties agree to work with each other and with the TPA
in goud faith to effectuate the claims data extract contemplated hereunder,

Jof 1t JWﬁ

Deputy Receiver
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it A list of FHCP’s contracted providers and a specimen of the
provisions of provider agreements relating to the recovery of payments by or from
third parties (collectively the “Contracted Provider Documents”) on the condition
that La Ley agrees that it shall not use information gleaned from the Contracted
Provider Documents for any purpose other than to determine the respective rights
and responsibilities of FHCP and its contracted providers relative to Coordination
of Benefits and provider compensation.

f Receiver shall forward all inquiries regarding subrogation and recovery of
Assigned Claims to La Ley within fifteen (15) days of receiving such inguiries. La Ley
acknowledges that the Receiver need not maintain any FHCP documents oy records beyond
the time specified in the retention schedule of the Division of Rehabilitation and
Liquidation,

3. Settlement Payment.
a. In exchange for the consideration reflected in this Settlement Agreement,

and in liew of the compensation payable to FHCP under the Initial Agreement, La Ley shall
pay Receiver [ R (- Sctiement Payment™).

b. The Settlement Payment shall be made in two payments, in aceordance with
the following: (i} on the Effective Date, La Ley shall cause the Escrow Agent to pay
Receiver, in accordance with Section 3(d) of this Settlement Agreement,
{the “Initial Settlement Payment.”); and (i) onthe one
{1} year anniversary of the Effective Date, La Ley shall pay Receiver
{the “Final Settlement Payment™),

c As security for the Final Payment, contemporaneously with the execution
of this Settlement Agreement, La Ley shall execute a promissory note, attached hereto as
Exbibit A, in favor of Receiver in the principal amount of
{the “Promissory Note”),

d. The Initial Settlement Payment shall be made by wire transfer from Escrow
Agent to Receiver pursuant to wire instructions provided separately by Receiver, The Final
Settlement Payment shall be made by check payable to Receiver or by wire transfer to
Receiver pursuant to wire instructions provided by Receiver.

4, Third Party Communications, The Parties hereby mulually agree that the
language contained in Exhibit B attached hereto shall be used in any and all Third Party
Communications. For purposes of this Section 4, “Third Party Communications” shall mean any
communication between La Leyand g third party that references FHCP or former FHCP members,
including, but not imited to, demand letters, document requests, court filings, and agreements with
subcontractors, affiliates, and assignees. La Ley will not use; in Third Party Communications,
language inconsistent with that contained in Exhibit B If La Lev desires to amend the language
contained in its Third Party Communications, it will provide proposed amended language to the
Receiver for approval. The Receiver shall, within {(15) fificen days of receipt of such proposed

4of 11 ﬁm
D
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smended language, approve such language or detail to La Ley in writing its objections to the
proposed amended language.

3. Health Insurance Portability and Accountability Act of 1996 (*HIPAA™). La
Ley's obligations under the Business Associate Agreement entered by and between La Ley and
FHCP on April 15, 2014, remain in full force and effect. In addition to comply with the
requirements of the Health Insurance Portability and Accountability Actof 1996 (HIPAA), La Ley
and Receiver shall execute the Business ssociate Agreement which is attached hereto as Exhibit
Cand is incorporated herein by reference. La Ley shall agree to advise each employee of La Ley’s
HIPAA cbligations and require each such employee to maintain those obligations by execution of
& HIPAA compliant confidentiality staternent,

6. Conditions Precedent. This Settlement Agreement is subject to and conditioned
upon the full satisfaction of the following conditions precedent

a. The coutt in the Receivership Proceeding entering an order approving this
Seitlement Agreement; and

b The execution and delivery o Receiver of the Promissory Note in
accordance with Section 3{c) of this Settlement Agreement.

7. Mutual Releases.

& I exchange for the consideration sel forth in this Settlement Agreemerit,
the receipt and sufficiency of which ¥ acknowledged, Receiver for itself and its agents,
agencies, beneficiaries, servicers, sub-servicers; attorneys, predecessors, successors and
assigns, agrees 1w fully and forever, release, discharge, and covenant not to suc La Ley, Its
affiliates and assignees, from and for any and all claims whatsoever, in law or in equity,
the Receiver and/or FHCP now has, may have had, or may hereafter have against La Ley,
whether known or unknown, suspected or unsuspected, forescen or unforeseen, actual or
contingent, liquidated or unliquidated, arising out of, or by reason of any matter; cause,
action, evenl, or omission or thing prior o the date of this Settlement Agreement that
pertains inany way to the Assigned Claims, the Initial Agreement, or any claim or voidable
transter applicable to La Ley arising from chapter 631, Florida Statutes.

b. In exchange for the consideration set forth in this Settlement Agreement,
the receipt and sufficiency of which is acknowledged, La Ley, for itseif and its agents,
agencies, beneficiaries, servicers, sub-servicers, attorneys, predecessors, successors and
assigns, agrees to fully and forever, release, discharge, and covenants not to sue Recgiver,
from and for any and all claims whatsoever, in law or in gquity, La Ley now has, may have
had, or may hergafter have against the Receiver, whether known or unknown, suspected or
unsuspeeted, foreseen or unforeseen, actual or contingent, liquidated or unliguidated,
arising out of, or by reason-of any matter; cause, action, event, or omission or thing prior
to the date of this Sertlernent Agreement that pertains in any way 10 the Assigned Claims
or the Initial Agresment,

8. Disrsissal. Within (3) three business days after the receipt of the initial Settlement

Payment, the Receiver shall withdraw its September 18, 2013 Petition to En}air&% Ley {}ge‘;&vaw
Sy |
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Systems Inc, Its Affiliates, Assignees, Representatives, Agents, Subcontractors, and All Other
Entities From Further Collection Activities on Behalf OFf Florida Healthcare Plus, Inc,

9. Express Waiver of Rights By the Parties. Notwithstanding any statute or
provision of the common law that provides that a release does notextend to claims that a releasor
does not know or suspect to exist at the time of executing the release, the releases as set forth in
Section 7 of this Settlement Agreement shall be deemed 1o constitute full releases in accordance
with their terms. The Parties shall be deemed knowingly and voluntarily to have waived, to the
fullest extent permitted by law, the provisions, rights, and benefits of any federal Taw or the law of
any state or territory or common Jaw that would in any way limit the application of the releases to
known or suspected claims. The Parties scknowledge and agree that this walver is an essential
and material term of this Settlement Agreement and without such-waiver the Settlement Agreement
would not have been entered info,

10, Execution and Court Approval. Upon execution of this Settlement Agreerent,
the Receiver shall file 2 motion seeking authority to enter into this Settlement Agreement and to
provide the Releases required herein.

11.  Representations and Warranties.

a. The Parties represent and warrant that they have not assigned to any other
person or entity any claims released pursuant to this Settlement Agreement; except to the
extent allowed in Section 20 hereof. If, contrary to this representation and warranty, &
Party assigns or has assigned such rights to any other person or entity, that Party shall
defend, iIndemnify, and hold harmless the other Party with respect to any claim or action
brought by any assignee of any interest assigned contrary to this representation and
warranty.

b Each Party to this Settlement Agreement acknowledges that this Settlement
Agreement 1s made and executed by such Party’s own free will and in accordance with
such Party’s own judgmient and upon advice of counsel. No Party has been influenced,
coerced, or induced to make this compromise and settlement by improper actions by any
other Party.

¢, Each of the Parties represents and warrants that it is authorized to enter into
this Settlement Agreement and that the execution and delivery of this Settlement
Agreement and the consummation of this transaction will not conflict with or result in any
violation or defanlt under any provision of its articles of incorporation, charter, by-laws or
partnership ‘agreement or of any decree, statute, law, ordinance, rule or regulation
applicable to it

d. Each signatory of this Settlement Agreement declares, warrants, and
represents that he or she has the general and specific authority 1o enter into and to execute
this Settlement Agreement.

£ Each Party understands, acknowledges and agrees that if any fact now
believed to be true is found hereafier to be other than, or different from, that which is now

believed, each expressly assumes the risk of such difference in fact and ggrees that this
6of 11 %%__
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Settlement Agreement shall and will remain effective notwithstanding any such difference
in fact.

12, Indemnification.

a. La Ley covenants and agrees to indemnify and hold harmless the
Department of Financial Services, Receiver, and its employees and agents from and against
any and all Hability, loss, damage, cost, expense (including all reasonable fees of legal
counsel and related disbursements); causes of action, suits, claims, demands or judgements
of any nature whatsoever (1) arising from occurrences on or after the Effective Date of this
Settlement Agreement nvolving the Assigned Claims, including without limitation,
{itigation initiated by La Ley related fo any of the Assigned Claims, (1) La Ley’s breach
of its obligations, covenants, warranties or representations under this Settlement
Agreement, o {iil} La Ley's performance under this Settlement Agreement, excluding
claims arising out of Receiver’'s gross negligence or willful misconduct.

b. Nothing stated in the Settlement Agreement is, or shall be deemed to be a
waiver of the immunity afforded to the Department of Financial Services, Receiver, its
employees, and agents pursuant to section 631,392, Florida Statutes, for any action taken
in the performance of Receiver's powers and duties under chapter 631. Nothing herein
shall be deemied 10 indemnify La Ley from any liability or claim arising out of the negligent
performance or failure of performance of La Ley or any unrelated third party.

13, Expenses. Each Party shall pay its own legal, accounfing, and other fees and
expenses incident to the negotiation and execution of'this Settlement Agreement and all subsequent
agreements.

4,  Confidentiality. The Parties agree and warrant that the compensation provisions
of this Sertlement Agreement and portions of records that evidence the negotiations leading to'the
amount of the Settlement Payment contemplated under this Settlement Agreement, including the
audit of La Ley conducted by Receiver {0 assist the Parties in determining the amount of the
Settlement Pavment (the “Audit’), are to remain confidential to the extent permitted by law,

a Receiver acknowledges that La Ley and its assignees have developed an IT
system and iegal methodologies, which system and methodologies were reviewed during
the course of the Andit. Receiver further acknowledges that La Ley considers information
provided to or obtained by the Receiver in connection with the Audit, the compensation
provisions of this Settlement Agreement, and any portions of records that evidence the
negotiations leadings to the amouni of the Settlement Payvment 1o be confidential and
proprietary trade secret information,

b, La Ley acknowledges that purspant to- the provisions of Chapter 119,
Florida Statutes, the Receiver has a duty to provide reasonable public access to all
documents or other material made or received in connection with the fransaction of official
business, unless such document is made exempt or confidential by law:

c. The Parties acknowledge that *data, programs, or supporting documentation
that is a trade secret as defined in 5. 812.081, that is held by an agency as defined in chapter

7ofll %2% P}
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119, and that resides or exists internal or external to a computer, computer system,
computer network, or electronic device is confidential and exempt from the provisionsof
5. 119.07(1) and 5. 24(a), Art. ] of the State Constitution.” § 815.04, Fla, Stat.

d. Upon the Receiver’s receipt of a public records request which includes
within its scope the compensation provisions of this Settlement Agreements or portions of
records that evidence the pegotiations leading to the amount of the Seitlement Payment
contemplated under this Settlement Agreement, including documents produced or created
during the audit of the La Ley conducted by the Receiver to assist the Parties in determining
the amount of the Settlement Payment, the Receiver shall provide

i La Ley with notice of such a request and an opportunity to protect
such records or portions of records from disclosure. The notice shall informi LaLey
that it has thirty (30) days following receipt of such notice to file an action i circuit
court secking 8 determination whether the record or portions of the record in
question contains trade secrets and an order barring public disclosure of the record,
If La Ley files an action within thirty (30) days after receipt of notice of the public
records request, the Receiver may not release the records or the records without
redacting the purportedly confidential portions thereof pending the outcome of the
legal action. The failure to file an action within thirty (30) days constitutes a waiver
of any claim of confidentiality, and the Recsiver shall release the records as
requested.

ii. The requestor with (1) the records requested to the extent they are
public records not made confidential and exempt by law and/or (2) the records
requested to the extent they are public records with the confidential and exempt
information redacted.

15, Ewstire Agreement. This Settlement Agreement sets forth the entire understanding
of the Parties with regard to its subject matter, and supersedes and merges all prior discussions,
agreements, promises, representations, warranties and arrangements between them with regard to
such subject matter, and neither Party shall be bound by any agreement, representation or warranty
regarding such subject matter other than as expressly set forth in this Settlement Agreement, in the
Promissory Note, or in & subsequent writing signed by the Party to be bound thereby. This
Settlement Agreement may not be modified or supplemented except by a writing signed by the
Party to be bound thereby that specifies the effective date such amendment or waiver takes effect.

16.  Binding Effeet. Immediately upon full execution of this Settlement Agreement by
and on behalf of all Parties, Hs terms, covenants, conditions, and provisiops, obligations,
undertakings, rights and benefits, shall be binding upon and shall inure 1o the benefit of the
undersigned parties and  thelr respective heits, executors, liquidators, administrators,
representatives, subrogees, successors and assigns.

17. Amendment; waiver. This Settlement Agreement may be amended or modified

only by a writing executed by each of the Parties. No failure or delay in exercising any right,
power, or privilege under this Settlement Agreement shall operate as a waiver thereof, nor shall

gof 11 g
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any single or partial exercise thereof preclude any other or further exercise thereofor the exercise
of any right, power, or privilege under this Settlement Agreement.

18 Governing Law. This Settlement Agreement shall be governed by and construed
in gocordance with the laws of the State of Florida applicable to agreements made and to be
performed entirely within such State. The Parties agree that any action or proceeding, however
characterized, arising out of or relating to this Settlement Agreement shall be brought only in the
Circuit Court of the Second Judicial Circuit in and for Leon County Florida, and the Parties
irrevocably submit to the exclusive jurisdiction of such court for the purposes of any such action
or proceeding and irrevocably agree to be bound by any judgment rendered by such cowrt with
respect to any such action or proceeding. The Parties waive any objection they may now or
hereafler have to the venue of any such action or proceeding in such court and any ¢laim that such
action or proceeding has been brought in an inconvenient forum. Any order or judgment of the
foregoing court may be enforced in any court having jurisdiction of the Parties and/or the subject
matter. The Parties agree that in any action or proceeding arising out of or relating to this
Settlement Agreement, or the enforcement of any provisions thereof, the Court is empowered to
grant any legal or equitable relief that may be available, including without limitation, specific
performance, injunctive relief and any mandatory injunction it deems appropriate.

19, Confliet with Law, If any provision of this Settlement Agreement should be
declared invalid by a court-of general jurisdiction and superseded by specific law or regulation,
the remainder of the part or provision and the Settlement Agreement will remain in full force and
effect provided the essential terms and conditions of this Seitlement Agreement for each Party
rermain valid, binding and enforceable.

20.  Assignment, The Parties agree that prior to payment of the Final Settlement
Payment described herein, the Parties shall not assign this Settlement Agreement, directly or
indirectly, in'whole or in part, without prior written approval of the other Party; provided, however,
that the Assigned Claims may be assigned by and among any of the companies collectively referred
to herein as “La Ley,” and the Receiver acknowledges that any assignment of the rights described
hereunder by or among those companies collectively referred to as“La Ley™ oceurring prior to the
exscution of this Settlement Agreement shall be valid and enforceable.

21, Notices. Wherever notice is required onder this Settlement Agreement, it shall be
i writing, sent by certified mail or ovemight delivery, and addressed:

Ifto Receiver State of Florida, Department of Financial Services
Division of Rehabiliation and Liguidation
As Receiver of Florida Healtheare Plus, Inc,
Attn: Deputy Receiver of FHCP
2020 Capital Circle SE
Suite 310
Talighassee, FL 32301

g of 1l //
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frolaley La Ley Recovery Systems lue,

Alin;

22.  Negotiated Agreement, The Parties and their counsel cach have contributed to
this Settlement Agreement and the fact that the initial and final draft shall bave been prepared by
any one Party shall not be used in any form inthe construction or interpretation of this Settlement
Agreemientor any of its provisions.

23, Headings. Headings or titles 1o the several sections herein are for identification
purposes only and shall not be construed as forming a part thereof and shall not affect the meaning
or interpretation of the Settlement Agreement.

24.  Counterparts. This Settlement Agreement may ‘be executed in any number of
counterparts; each of which is deemed an original, but sl of which together constitute one and the
same instrument. The exchange of signature pages by facsimile or e-mail to all Parties constitutes
execution and delivery of this Seftlement Agreement.

{signature page follows]

T

LA

Deputy Receiver
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IN WITNESS WHEREOF, Receiver and La Ley, intending 1o be legally bound and
being duly suthorized, have executed this Settlement Agreement as of the date first set forth

above.
L2 Ley Recovery Systems, Inc. Florida Department of Financial Services
as Receiver of Florida Healthcare Plus,
Inc.

Otuligred %
[ﬁ y(,&j’w@, ‘f‘ w?, A ,/‘7
N R By: Prenl—
Name: Name: MO LinZese B Binvann
Title: ___ Managing vember TitleASSistant Divikon etk

La Ley Recovery Systems - FHCP, Inc,

- BissuSigoed by

By: i
Name: Hay?

Titde: Managing Membar

Title: Executive Vice president
MSP Recovery LLC
Dosusigned by
$hFe Aot
By: Lo
Naﬁ}ﬁ: Walter Lista
Tﬁﬂa: Sxacubivesdce Brasident

MSP Recovery Services, LLC

Tide: Executive vice president
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Exbibit A

PROMISSORY NOTE
- “ June 1, 2016
Tallahassee, Florida
{. Principal. For value received, and subject to the terms and conditions set forth

herein, La Ley Recovery Systems Inc., a Florida corporation, La Ley Recovery Systems —
FHCP, Inc., a Florida corporation, MSP Recovery LLC, a Florida Limited Liability Company,
MSP Recovery Services, LLC, a Florida Limited Liability Company, and MSPA Claims 1, LLC, a
Florida Limited Liability Company, jointly and severally (“Makers”), hereby agree and promise to
pay to the order of Florida Department of Financial Services as Receiver of Florida
Healtheare Plus, Inc, or its assigns (“Holder”. and together with the Makers, “Parties™), the sum
(the “Principal”} at 2020 Capital Circle SE,
Suite , lailahassee rlor or such other address as Holder may specify by written
notice to the Makers, in the manner more specifically set forth below. All sums owing under this
note are payable in lawful money of the United States of America.

i

2. Payment of Principal and Interest. The entire Principal balance shall be due and
payable in one installment, which shall be made on or before June 1, 2017. Makers shall pay all
amounts due and owning under this Promissory Note in full when due without setoff, deduction,
or withholding for any reason whatsoever,

3. Late Charge. In the event Makers fail to timely make payment of Principal due
under this Promissory Note, Holder shall assess and Makers shall pay a late charge equal to the
lesser of Four and Three-Quarters Percent (4.75%) of the full amount due or the maximum
amount permitted by applicable law. Payment will be considered untimely and past due, if the
entire Principal balance is not paid within five (5) calendar days from and including the date on
which it became due, whether by acceleration or otherwise. The assessment of a late charge shall
not affect or diminish Holder’s rights and remedies in the event of default as set forth in Section
5.

4, Event of Default. Time is of the essence of this Promissory Note. Each of the
following shall constitute an Event of Default under this Promissory Note:

(a) Failure of Makers to pay the entire Principal balance owed on this Promissory
Note when same shall become due and payable, but only after same remains more than five {(3)
days past due; or

{b) Failure of Makers to perform or comply with any other representation, warranty
or covenant contained in this Promissory Note; or

1ofs
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(¢) Any assignment by Makers for the benefit of creditors, or filing by or against
Makers of a petition in bankruptcy, or adjudication of Makers as bankrupt or insolvent, or any
action taken by Makers’ directors or stockholders seeking to dissolve, liquidate or cease doing
business as a going concern,

5. Risghts and Remedies Upon the Occurrence of an Event of Default,

(a) Upon the occurrence of an Event of Default specified in Section 4(a), Holder
may, by written notice to Makers, declare this Promissory Note to be due and payable,
whereupon the full Principal balance of this Promissory Note, and all other sums payable
hereunder, shall become immediately due and payable without presentment, demand, protest, or
other notice of any kind, all of which are hereby expressly waived, anything contained herein
svidence the contrary notwithstanding.

{b) Upon the occurrence of an Event of Default specified in Section 4(b) or 4(c), the
unpaid Principal balance of, and all other sums payable with regard to, this Promissory Note
shall automatically and immediately become due and payable, in all cases without any action on

the part of Holder.
6. Default Interest. Upon the occurrence of an Bvent of Defauli, Holder shall be

entitled to receive and Makers agree and shall be required to pay interest on the entire unpaid
Principal balance at an annual rate equal to the lesser of Five Percent (5%) or the maximum
amount permitted by applicable law, and shall accrue from the date of default until all
obligations under this Promissory Note are paid in full.

7. Transferability. This Promissory Note is not transferable by Makers without the
prior written consent of Holder.

8. Non-Recourse. Notwithstanding any other provision of this Promissory Note, in
no event shall Makers’ shareholders, officers, directors, or managers have any personal liability
for any of the obligations hereunder. Holder acknowledges and agrees, upon any Event of
Default to look solely to Makers and any collateral pledged by Makers in support of Makers’
obligations.

9. Modification and Waiver. This Promissory Note may not be amended, modified,
or supplemented except by written agreement signed by the party against which the enforcement
of the amendment, modification, or supplement is sought. No waiver of any of the provisions of
this Promissory Note shall be deemed, or shall constitute, 2 waiver of any other provision. No
waiver shall be binding unless executed in writing by the party making the waiver.

10.  Attorney Fees. In the event that Holder engages attorney(s) to collect sums due or
to enforce or construe any provision of this Promissory Note, or as a consequence of any default
whether or not any legal action is filed, Makers shall immediately pay on demand all reasonable
attorneys’ fees, costs, and expenses of Holder, together with interest from the date of demand
until paid.

2of5s
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11, Waiver of Presentment, Etc. Makers and all others who may become liable for the
payment of all or any part of the sums that become due and payable under this Promissory Note
do hereby severally waive presentment and demand for payment, notice of nonpayraent, notice
of dishonor, protest, notice of protest, notice of intent to accelerate the maturity hereof and all
other notice, except to the extent that specific notices are required by this Promissory Note.

12, Full Authority. Each of the Makers represents and warrants that it is authorized to
enter into this Promissory Note and that the execution and delivery of this Promissory Note and
the consummation of this transaction will not conflict with or result in any violation or default
under any provision of its articles of incorporation, charter, by-laws or partnership agreement or
of any decree, sfatute, law, ordinance, rule or regulation applicable to it.

13 Notices. Any notice of other communication required by this Promissory Note
shall be written and shall be (a) delivered in person or by courier, or (b) mailed by first class
certified mail, return receipt requested, as follows, or to such other address as a party may
designate to the other in writing:

Makers: Holder:

La Ley Recovery Systems Inc., Florida Department of Financial Services
La Ley Recovery Systems - FHCP, Inc. Division of Rehabilitation &Liquidation
MSPA Claims 1, LLC as Receiver of FHCP

MSP Recovery LLC

MSP Recovery Services, LLC

2020 Capital Circle, SE, Suite 310

Tallahassee, Florida 32301

If delivered personally or by courier, the date on which the notice or other document is
delivered shall be the date on which the delivery is made, and if delivered by registered or
certified mail, the date on which the notice or other document is received shall be the date of
delivery.

11, Headings. All section headings contained in this Promissory Note are for convenience of
reference only, do not form a part of this Promissory Note, and shall not affect in any way the
meaning or interpretation of this Promissory Note.

12, Governing Law and Consent to Jurisdiction. This Promissory Note shall be governed by
and construed under the laws of the State of Florida. The Parties agree that any action or

proceeding, however characterized, arising out of or relating to this Promissory Note shall be
brought only in the Circuit Court of the Second Judicial Circuit in and for Leon County Florida,
and the Parties irrevocably submit to the exclusive jurisdiction of such court for the purposes of
any such action or proceeding and irrevocably agree to be bound by any judgment rendered by
such court with respect to any such action or proceeding. The Parties waive any objection they

3of5

144



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 145 of
210

DocuSign Envelops 1D CB069111-0F4D-4F53-ABDB-E40548600888

may now or hereafter have to the venue of any such action or proceeding in such court and any
claim that such action or proceeding has been brought in an inconvenient forum.

13, Severability. In the event any provision of this Promissory Note is deemed to be invalid,
illegal, or unenforceable, all other provisions of this Promissory Note that are not affected by the
imvalidity, illegality, or unenforceability shall remain in full force and effect.

[Signature page follows]
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MAKERS HOLDER
La Ley Recovery Systems, Inc. Flovida Department of Financial Services

as Becelver of Florida Heslthcare Plus,

Desuligned by Ine. ra
4,; { .
By: (ﬁ%& ?? By? 2”' @’}"‘V%’ ?”}M 7

Mavra Ruiz e
Name: ¥ Name: \A“Sﬁ’i}f i%ﬁzﬁﬁg%fﬁ ’%*’%‘V‘i(m
" # ing memb A s s -
Title: ;;;f;;: eniber Tite: ASSista nt Divgisnidrecfor
Date: Date:
LaleyRe Systems - FHCP, Inc,
By: i /W’“:f"‘* ?‘*&

Mayra Ruiz
Name:
Title: managing wenber

=

Date- 6/1/2018

MSPA Claims 1, LLC _ ocoignogny:

#iltes Husta
By: )
walter Lista
Name:
Title: gxecutive vice president
6/1720186
Date:

MS? Reﬁﬁ’ver}' Lgx(: DncuSigned byr

widios x’}’“&,
By: ASIEDIATEE
) walter Lista
Name:
Title: Executive Vice president
6/1/2016
Date: /Y
MSP Recovery Services, L Signetby:
B ity Futs
¥ .
walter Lista =
Name:
Title: Executive vice President
§/1/2016
Date:
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Exhibit B

THIRD PARTY COMMUNICATIONS

Please be advised that on April 15, 2014, Florida Healthcare Plus, Inc. (“FHCP”) assigned to La
Ley Recovery System, Inc. and its affiliated entities, listed below including MSP, all rights, title,
and interest held by to recoveries including any rights, title and interest assigned to FHCP
pursuant to contractual agreements with FHCP members, related to accidents or incidents
recoverable pursuant to the Medicare Secondary Payer Act, the Medicaid Third Party Liability
Act, and/or any other applicable Federal or State subrogation laws, and all rights, title and
interest to recover payments made by FHCP on behalf of FHCP members pursuant to various
legal theories related to accidents or incidents recoverable pursuant to the Medicare Secondary
Payer Act, the Medicaid Third Party Liability Act, and/or any other applicable Federal or State
subrogation laws.

On December 10, 2014, the Second Judicial Circuit Court, in and for Leon County, Florida,
entered an Order Appointing the Florida Department of Financial Services as Receiver of FHCP
(“Receiver”) for Purposes of Immediate Rehabilitation and Automatic Liquidation Effective
January 1, 2015, Injunction, and, Notice of Automatic Stay. The Receiver has expressly
acknowledged and confirmed the above-referenced assignment.

1of1

147



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 148 of
210

EXHIBIT C
BUSINESS ASSOICATE AGREEMENTS

148



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 149 of
210

DocuSign Envelope ID: 6EC204BB-4587-4841-93B7-17CED4487436

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (the “Agreement”) is entered into by and
between the Florida Department of Financial Services, Division of Rehabilitation and Liquidation
(the “RECEIVER?”), as the RECEIVER of Florida Healthcare Plus, Inc., pursuant to the court
Order entered in Leon County, Florida Circuit Court Case No.: 2014-CA-2762, and La Ley
Recovery Systems, Inc. (“Business Associate”), effective the Ist day of June, 2016. This
Agreement shall be incorporated into and made part of the Underlying Agreement (defined below).

RECITALS

WHEREAS, the RECEIVER and Business Associate are partics to an agreement (the
“Underlying Agreement”) pursuant to which Business Associate provides certain services to the
RECEIVER and, in connection with those services, the RECEIVER discloses to Business
Associate certain protected health information (“PHI”) that is subject to protection under the
Health Insurance Portability and Accountability Act of 1996, as amended from time to time
(“HIPAA”); and

WHEREAS, the Parties wish to set forth their understandings with regard to the use and
disclosure of Protected Health Information ("PHI") by Business Associate in performance of its
obligations in compliance with (1) the Privacy and Security Regulations; and (2) Subtitle D of the
Health Information Technology for Economic and Clinical Health Act, Title XIII of Public Law
111-005 (42 U.S.C.A. Section 17921 et seq., subchapter III, Privacy).

NOW THEREFORE, for and in consideration of the recitals above and the mutual
covenants and conditions herein contained, the RECEIVER and Business Associate enter into this
Agreement to provide a full statement of their respective responsibilities.

SECTION I - DEFINITIONS

1.1 Definitions. Capitalized terms shall have the meanings given to them in the Privacy and
Security Regulations and HITECH, which are incorporated herein by reference.

SECTION II - OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

2.1 Performance of Agreement. Business Associate, its agents and employees (collectively
referred to as “Business Associate™) agrees to not use or further disclose PHI other than as
permitted or required by this Agreement, the Underlying Agreement, or as Required by
Law.

2.2 Safeguards for Protection of PHI. Business Associate agrees to use reasonable safeguards
to prevent use or disclosure of the PHI other than as provided for by this Agreement.
Business Associate agrees to cooperate with the RECEIVER’s efforts to mitigate, to the
extent practicable, any harmful effects that arise from a use or disclosure of PHI by

Rev. 5/16
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Business Associate in violation of the requirements of this Agreement in accordance with
45 C.F.R. Section 164.514(d).

2.3 Electronic Health Information Security and Integrity. Business Associate shall develop,
implement, maintain and use appropriate administrative, technical and physical security
measures consistent with and in compliance with the Security Regulations and HITECH to
preserve the integrity, confidentiality and availability of all electronic PHI that it creates,
receives, maintains or transmits on behalf of the RECEIVER. Business Associate shall
document and keep these security measures current in accordance with the Security
Regulations and HITECH (including 42 U.S.C.A. Section 17931).

2.4 Protection of Exchanged Information in Electronic Transactions. If Business Associate
conducts any Standard Transaction for or on behalf of the RECEIVER, Business Associate

shall comply, and shall require any subcontractor or agent conducting such Standard
Transaction to comply, where applicable.

2.5 Reporting. As described below, Business Associate shall report to the RECEIVER in
writing (a) any use or disclosure of PHI not permitted under 45 C.F.R. Section 164, Subpart
E, this Agreement, or by law, (b) any Security Incident (as defined below) of which it
becomes aware and (c) any Breach of Unsecured PHI in accordance with HITECH,
including 42 U.S.C.A. Section 17932; provided, however, that the Parties acknowledge
and agree that this Section constitutes written notice by Business Associate to the
RECEIVER of the ongoing existence and occurrence of attempted but Unsuccessful
Security Incidents (as defined below). “Unsuccessful Security Incidents” will include, but
not be limited to, pings and other broadcast attacks on Business Associate’s firewall, port
scans, unsuccessful log-on attempts, denials of service and any combination of the above,
so long as no such incident results in unauthorized access, use or disclosure of PHI. For
purposes of this Agreement, the term “Security Incident” means the successful
unauthorized access, use, disclosure, modification or destruction of electronic PHI.

(a) Reporting Security Incidents or Improper Uses or Disclosures. Business
Associate shall make the report to the RECEIVER within three (3) business days
after Business Associate learns of such unauthorized use or disclosure or Security
Incident. In accordance with 45 C.F.R. Section 164.404, any unauthorized use or
disclosure of PHI that is a Breach of Unsecured PHI shall be reported as required
under subsection (b) below.

(b)  Notification of a Breach. Pursuant to 45 C.F.R. Section 164.410, Business
Associate shall provide written notice to the RECEIVER of any Breach of
Unsecured PHI within three business days after Business Associate discovers the
Breach. Business Associate's report to the RECEIVER shall identify or describe:
(i) the affected Individual whose Unsecured PHI has been or is reasonably believed
to have been accessed, acquired or disclosed, if known; (ii) the incident, including
the date of the Breach and the date of the discovery of the Breach, if known; (iii)
the types of Unsecured PHI involved in the Breach; (iv) any specific steps the
Individual should take to protect him or herself from potential harm related to the
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Breach; (v) what the Business Associate is doing to investigate the Breach, to
mitigate losses and to protect against further Breaches; (vi) contact procedures for
how the Individual can obtain further information from the Business Associate; and
(vii) such other information as required by 45 C.F.R. Section 164.404(c).

2.6 Use of Subcontractors. Business Associate shall require each of its subcontractors or
agents to whom Business Associate may provide PHI on behalf of the RECEIVER to agree
to written contractual provisions that impose at least the same obligations to protect such
PHI as are imposed on Business Associate by this Agreement, the Privacy and Security
Regulations and HITECH.

2.7  Access to PHI. To the extent Business Associate possesses PHI in a Designated Record
Set, Business Associate shall provide access, at the written request of the RECEIVER, to
PHI in a Designated Record Set, to the RECEIVER to meet the requirements under
Title 45, Section 164.524 of the C.F.R. or applicable state law and to meet the electronic
transmission requirements for access to Electronic Health Records by Individuals in
accordance with HITECH, including 42 U.S.C.A. Section 17935(e).

2.8  Amendments to PHI. To the extent Business Associate possesses PHI in a Designated
Record Set, Business Associate agrees to make any amendments to PHI in a Designated
Record Set that the RECEIVER directs or agrees to pursuant to 45 C.F.R. Section 164.526
at the request of the RECEIVER in the time and manner mutually agreed upon by the
Parties.

2.9  Allowing the RECEIVER to Monitor Compliance. Business Associate will make its
internal practices, books and records relating to the use and disclosure of PHI received
from, or created or received by Business Associate on behalf of, the RECEIVER available
to the Secretary for purposes of the Secretary determining the RECEIVER’s compliance
with the Privacy Rule and the Security Rule. Upon reasonable notice and prior written
request, Business Associate agrees to make available to the RECEIVER during normal
business hours, at Business Associate’s place of business, such practices, books and records
for the purpose of assessing Business Associate’s compliance with the Privacy Rule or
Security Rule; provided however, that such request does not compromise other proprietary
or confidential information of Business Associate or its other customers and is subject to
attorney-client and other applicable legal privileges.

2.10 Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of PHI by Business
Associate in violation of the requirements of this Agreement.

2.11 Marketing. Business Associate shall not receive direct or indirect payment for marketing
communications which include PHI without authorization from the RECEIVER or the

affected Individuals unless such communication is permitted under the Privacy Regulations
and HITECH, including 42 U.S.C.A. Section 17936.
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2.12  Sale of PHI. Business Associate shall not receive direct or indirect payment in exchange
for any PHI including Electronic Health Records, unless Business Associate receives
authorization from the RECEIVER or by all affected Individuals, except as permitted under
HITECH including 42 U.S.C.A. Section 17935(d).

SECTION III - PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

3.1 General. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI to perform functions, activities, or services for, or on behalf of, the
RECEIVER as specified in the Underlying Agreement, provided that such use or disclosure
would not violate the Privacy Rule if done by the RECEIVER.

3.2  Specific. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI for the proper management and administration of the Business Associate,
provided that such disclosures are Required by Law, or are permitted by law provided that
Business Associate obtains reasonable assurances from the person to whom the information
is disclosed that it will remain confidential and will be used or further disclosed only as
required by law or for the purpose for which it was disclosed to the person, and that the
person will notify the Business Associate of any instances of which it is aware in which
the confidentiality of the information has been breached. Additionally, except as limited
in this Agreement, Business Associate may use PHI to provide Data Aggregation Services
to Receiver (to the extent detailed in the Underlying Agreement) as permitted by 45 C.F.R.
Section 164.504(e)(2)(iXB). Business Associate may also de-identify PHI in accordance
with the standards set forth in 45 C.F.R. Section 164.514(b) and may use or disclose such
de-identified data unless prohibited by applicable law.

3.3 AccesstoPHI. Business Associate shall refer to the RECEIVER all requests by Individuals
for information about, or accounting of, disclosures of PHI in accordance with 45 C.F.R.
Section 164.524 and Section 2.7.

34  Documentation of Disclosures. Business Associate agrees to document disclosures of PHI,
other than for treatment, payment or healthcare operations or disclosures that are incidental
to another permissible disclosure, and information related to such disclosures to the extent
required for the RECEIVER to respond to a request by an Individual for an accounting of
disclosures of PHI in accordance with 45 C.F.R. Section 164.528.

3.5  Accounting of Disclosures. Business Associate agrees to provide to the RECEIVER, in a
reasonable time and manner, but not later than ten (10) business days of the RECEIVER’s
written request, information collected in accordance with Section 3.4 of this Agreement, to
the extent required to permit the RECEIVER to respond to a request by an Individual for
an accounting of disclosures of PHI in accordance with 45 C.F.R. Section 164.528.
Business Associate shall document all disclosures of PHI and information related to such
disclosures as would be required for the RECEIVER to respond to a request by an
Individual for an accounting of disclosures of PHI in accordance with Title 45,
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Section 164.528 of the C.F.R., including PHI in Electronic Health Records in accordance
with HITECH. Business Associate agrees to provide the RECEIVER, information
collected in accordance with this paragraph, to permit the RECEIVER to respond to a
request by an Individual for an accounting of disclosures of PHI in accordance with
Title 45, Section 164.528 of the C.F.R. and HITECH, including 42 U.S.C.A. Section
17935(c) with respect to Electronic Health Records. To the extent a request for an
accounting relates to disclosures of PHI in Electronic Health Records by Business
Associate, Business Associate shall provide the accounting directly to the RECEIVER
upon request.

3.6  Violations of Law. Business Associate may use PHI to report violations of law to
appropriate Federal and State authorities, consistent with 45 C.F.R. Section 164.502(j)(1).

SECTION 1V - OBLIGATIONS OF RECEIVER

4.1  Notice of Privacy Practices. The RECEIVER shall provide Business Associate with the
notice of privacy practices that [company name], has produced in accordance with 45
C.F.R. Section 164.520, as well as any changes to such notice that may affect Business
Associate’s use or disclosure of PHI no later than fifteen (15) days prior to the effective
date of the change or limitation.

4.2  Changes in Use of PHI. The RECEIVER shall provide Business Associate with any
changes in, or revocation of, permission by Individual to use or disclose PHI, if such
changes affect Business Associate’s permitted or required uses and disclosures. Business
Associate shall have a reasonable period of time to act on such notice but shall be provided
written notice no later than fifteen (15) days prior to the effective date of the change or
limitation.

4.3  Restrictions to Use of PHI. The RECEIVER shall notify Business Associate in writing no
later than fifteen (15) days prior to the effective date of any restriction on the use or
disclosure of PHI that Receiver has agreed to in accordance with 45 C.F.R. Section
164.522. Business Associate shall comply with the terms of such restriction.

44  RECEIVER Requests. The RECEIVER represents and warrants it shall not request
Business Associate to use or disclose PHI in any manner that would not be permissible
under the Privacy Rule if done by the RECEIVER. In the event the RECEIVER requests
Business Associate to use or disclose PHI in any manner, and such use or disclosure results
in a violation or alleged violation of HIPAA or this Agreement, the RECEIVER will hold
harmless Business Associate from all liabilities, costs and damages arising out of or in any
way connected with such use or disclosure, including reasonable attorney’s fees.

4.5  RECEIVER Disclosures. The RECEIVER represents and warrants to Business Associate
that the RECEIVER will not disclose any PHI to Business Associate unless the RECEIVER
has obtained any consents and authorizations that may be required by law or otherwise
necessary for such disclosure.
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SECTION V - TERM/TERMINATION

5.1 Term. The term of this Agreement shall be effective as of the day and year first above
written, and shall continue for as long as PHI is being exchanged by the RECEIVER and
Business Associate.

5.2  Termination for Cause. Either party may terminate this Agreement and the Underlying
Agreement for a material breach of this Agreement by the other party if such breach is not
cured within thirty (30) days of receipt of written notice thereof. If neither termination nor
cure are feasible, the RECEIVER shall report the violation to the Secretary.

5.3  Termination After Repeated Violations. Either party may terminate the Underlying
Agreement if either party repeatedly violates this Agreement or any provision hereof,
irrespective of whether, or how promptly, either party may remedy such violation after
being notified of the same.

54  Effect of Termination. Upon termination of this Agreement, Business Associate shall
destroy or return to the RECEIVER all PHI provided by the RECEIVER to the Business
Associate or created or received by the Business Associate on behalf of the RECEIVER.
If it is infeasible for Business Associate to return or destroy PHI upon termination of this
Agreement, Business Associate will maintain the protection required under this Agreement
of the PHI for the period of time required under applicable law, or in accordance with
Business Associate’s internal record retention schedule as in effect from time to time, at
which time Business Associate shall destroy the PHI in accordance with acceptable
business procedures. This provision shall also apply to PHI in the possession of
subcontractors or agents of the Business Associate, and Business Associate shall be fully
responsible for such compliance.

5.5 Survival. The rights and obligations of Business Associate under Section 5.4 of this
Agreement shall survive the termination of this Agreement.

SECTION VI - BREACH COST REIMBURSEMENT

6.1  Breach Cost Reimbursement. In the event of a Breach caused solely by Business Associate
and the HIPAA Regulations require notice to individuals pursuant to 45 C.F.R. Sections
164.404 and 164.406, Business Associate agrees to reimburse the RECEIVER for the
reasonable and substantiated costs related to the following: providing notifications to
affected individuals, the media, or the Secretary, providing credit monitoring services to
the affected individuals, if appropriate, for up to one (1) year, any fines and penalties
assessed against the RECEIVER directly attributable to Business Associate’s Breach,
investigation costs, mitigation efforts required under the HIPAA Regulations, and
attorney’s fees incurred directly as a result of the Breach (but not in connection with any
third-party claims).
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SECTION VII - MISCELLANEOUS

7.1  Construction. This Agreement shall be construed as broadly as necessary to implement
and comply with HIPAA and the HIPAA regulations. The parties agree that any ambiguity
in this Agreement shall be resolved in favor of a meaning that complies and is consistent
with HIPAA and HIPAA regulations. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended. Any ambiguity in this
Agreement shall be resolved to permit the Parties to comply with the Privacy Rule.

7.2  Notice. All notices and other communications required or permitted pursuant to this
Agreement shall be in writing, addressed to the party at the address set forth at the end of
this Agreement, or to such other address as either party may designate in writing from time
to time. All notices and other communications shall be mailed by registered or certified
mail, return receipt requested, postage pre-paid, or transmitted by hand delivery or
telegram. All notices shall be effective as of the date of delivery of personal notice or on
the date of receipt, whichever is applicable.

7.3 Modification of this Agreement. The parties recognize that this Agreement may need to
be modified from time to time to ensure consistency with amendments to and changes in
applicable federal and state laws and regulations, including, but not limited to, HIPAA.
The parties agree to execute any additional amendments to this Agreement reasonably
necessary for each party to comply with HIPAA, including any requirements related to a
Chain of Trust Agreement between the parties pursuant to the HIPAA security standards.
This Agreement shall not be waived or altered, in whole or in part, except in writing signed
by the parties.

7.4  Transferability. This Agreement may not be assigned by either party without the express
written consent of the other.

7.5 Governing Law and Venue. This Agreement shall be governed by, and interpreted in
accordance with, the laws of the State of Florida, without giving effect to its conflict of
laws provisions.

7.6  Binding Effect. This Agreement shall be binding upon, and shall inure to the benefit of,
the parties hereto and their respective permitted successors and assigns.

7.7  Execution. This Agreement may be executed in multiple counterparts, each of which
shall constitute an original and all of which shall constitute but one Agreement.

7.8 Gender and Number. The use of the masculine, feminine or neutral genders, and the use
of the singular and plural, shall not be given an effect of any exclusion or limitation herein.
The use of the word “person” or “party” shall mean and include any individual, trust,
corporation, partnership or other entity.
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7.9  Priority of Agreement. If any portion of this Agreement is inconsistent with the terms of
the Underlying Agreement, the terms of this Agreement shall prevail. Except as set forth
above, the remaining provisions of the Underlying Agreement are ratified in their entirety.

7.10  Entire Agreement. This Agreement constitutes the entire Agreement between the parties
concerning the subject herein, and supersedes all prior oral or written agreements between
the parties on same.

7.11 Beneficiaries. The parties agree that there shall be no incidental or intended third-party
beneficiaries under this Agreement, nor shall any other person on entity have rights arising
from the same.

IN WITNESS WHEREOF, the parties have hereunto set their hands effective the day and year
first above written.

[signature page follows]
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DocuSigned by:
The RECEIVER BUSINESS ASSOCIATE %HJL:’WL ?j%
Signature; Signature: .

Name: Mary Linzee Branham Name: _
Title: Assistant Division Dir Title: Managing Member
, : 7 ite 4
Address: 2020 Capital Circle, SE Address: 5(_)00 _ SW 75 Ave suite 400
Alexander Building, 3™ Floor Miami, FI. 33155

Tallahassee, FLL 32301
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Signature: e

Name: M anzeC’Bxanharﬁ
Title: Assistant Dmswn«{)xr
Date: June 1.2016
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Tallshassee, FL 32301
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BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (the “Agreement”) is entered into by and
between the Florida Department of Financial Services, Division of Rehabilitation and Liquidation
(the “RECEIVER?”), as the RECEIVER of Florida Healthcare Plus, Inc., pursuant to the court
Order entered in Leon County, Florida Circuit Court Case No.: 2014-CA-2762, and La Ley
Recovery Systems —-FHCP, Inc. (“Business Associate”), effective the 1st day of June, 2016.
This Agreement shall be incorporated into and made part of the Underlying Agreement (defined below).

RECITALS

WHEREAS, the RECEIVER and Business Associate are partics to an agreement (the
“Underlying Agreement”) pursuant to which Business Associate provides certain services to the
RECEIVER and, in connection with those services, the RECEIVER discloses to Business
Associate certain protected health information (“PHI”) that is subject to protection under the
Health Insurance Portability and Accountability Act of 1996, as amended from time to time
(“HIPAA”); and

WHEREAS, the Parties wish to set forth their understandings with regard to the use and
disclosure of Protected Health Information ("PHI") by Business Associate in performance of its
obligations in compliance with (1) the Privacy and Security Regulations; and (2) Subtitle D of the
Health Information Technology for Economic and Clinical Health Act, Title XIII of Public Law
111-005 (42 U.S.C.A. Section 17921 et seq., subchapter III, Privacy).

NOW THEREFORE, for and in consideration of the recitals above and the mutual
covenants and conditions herein contained, the RECEIVER and Business Associate enter into this
Agreement to provide a full statement of their respective responsibilities.

SECTION I - DEFINITIONS

1.1 Definitions. Capitalized terms shall have the meanings given to them in the Privacy and
Security Regulations and HITECH, which are incorporated herein by reference.

SECTION II - OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

2.1 Performance of Agreement. Business Associate, its agents and employees (collectively
referred to as “Business Associate™) agrees to not use or further disclose PHI other than as
permitted or required by this Agreement, the Underlying Agreement, or as Required by
Law.

2.2 Safeguards for Protection of PHI. Business Associate agrees to use reasonable safeguards
to prevent use or disclosure of the PHI other than as provided for by this Agreement.
Business Associate agrees to cooperate with the RECEIVER’s efforts to mitigate, to the
extent practicable, any harmful effects that arise from a use or disclosure of PHI by
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Business Associate in violation of the requirements of this Agreement in accordance with
45 C.F.R. Section 164.514(d).

2.3 Electronic Health Information Security and Integrity. Business Associate shall develop,
implement, maintain and use appropriate administrative, technical and physical security
measures consistent with and in compliance with the Security Regulations and HITECH to
preserve the integrity, confidentiality and availability of all electronic PHI that it creates,
receives, maintains or transmits on behalf of the RECEIVER. Business Associate shall
document and keep these security measures current in accordance with the Security
Regulations and HITECH (including 42 U.S.C.A. Section 17931).

2.4 Protection of Exchanged Information in Electronic Transactions. If Business Associate
conducts any Standard Transaction for or on behalf of the RECEIVER, Business Associate

shall comply, and shall require any subcontractor or agent conducting such Standard
Transaction to comply, where applicable.

2.5 Reporting. As described below, Business Associate shall report to the RECEIVER in
writing (a) any use or disclosure of PHI not permitted under 45 C.F.R. Section 164, Subpart
E, this Agreement, or by law, (b) any Security Incident (as defined below) of which it
becomes aware and (c) any Breach of Unsecured PHI in accordance with HITECH,
including 42 U.S.C.A. Section 17932; provided, however, that the Parties acknowledge
and agree that this Section constitutes written notice by Business Associate to the
RECEIVER of the ongoing existence and occurrence of attempted but Unsuccessful
Security Incidents (as defined below). “Unsuccessful Security Incidents” will include, but
not be limited to, pings and other broadcast attacks on Business Associate’s firewall, port
scans, unsuccessful log-on attempts, denials of service and any combination of the above,
so long as no such incident results in unauthorized access, use or disclosure of PHI. For
purposes of this Agreement, the term “Security Incident” means the successful
unauthorized access, use, disclosure, modification or destruction of electronic PHI.

(a) Reporting Security Incidents or Improper Uses or Disclosures. Business
Associate shall make the report to the RECEIVER within three (3) business days
after Business Associate learns of such unauthorized use or disclosure or Security
Incident. In accordance with 45 C.F.R. Section 164.404, any unauthorized use or
disclosure of PHI that is a Breach of Unsecured PHI shall be reported as required
under subsection (b) below.

(b)  Notification of a Breach. Pursuant to 45 C.F.R. Section 164.410, Business
Associate shall provide written notice to the RECEIVER of any Breach of
Unsecured PHI within three business days after Business Associate discovers the
Breach. Business Associate's report to the RECEIVER shall identify or describe:
(i) the affected Individual whose Unsecured PHI has been or is reasonably believed
to have been accessed, acquired or disclosed, if known; (ii) the incident, including
the date of the Breach and the date of the discovery of the Breach, if known; (iii)
the types of Unsecured PHI involved in the Breach; (iv) any specific steps the
Individual should take to protect him or herself from potential harm related to the
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Breach; (v) what the Business Associate is doing to investigate the Breach, to
mitigate losses and to protect against further Breaches; (vi) contact procedures for
how the Individual can obtain further information from the Business Associate; and
(vii) such other information as required by 45 C.F.R. Section 164.404(c).

2.6 Use of Subcontractors. Business Associate shall require each of its subcontractors or
agents to whom Business Associate may provide PHI on behalf of the RECEIVER to agree
to written contractual provisions that impose at least the same obligations to protect such
PHI as are imposed on Business Associate by this Agreement, the Privacy and Security
Regulations and HITECH.

2.7  Access to PHI. To the extent Business Associate possesses PHI in a Designated Record
Set, Business Associate shall provide access, at the written request of the RECEIVER, to
PHI in a Designated Record Set, to the RECEIVER to meet the requirements under
Title 45, Section 164.524 of the C.F.R. or applicable state law and to meet the electronic
transmission requirements for access to Electronic Health Records by Individuals in
accordance with HITECH, including 42 U.S.C.A. Section 17935(e).

2.8  Amendments to PHI. To the extent Business Associate possesses PHI in a Designated
Record Set, Business Associate agrees to make any amendments to PHI in a Designated
Record Set that the RECEIVER directs or agrees to pursuant to 45 C.F.R. Section 164.526
at the request of the RECEIVER in the time and manner mutually agreed upon by the
Parties.

2.9  Allowing the RECEIVER to Monitor Compliance. Business Associate will make its
internal practices, books and records relating to the use and disclosure of PHI received
from, or created or received by Business Associate on behalf of, the RECEIVER available
to the Secretary for purposes of the Secretary determining the RECEIVER’s compliance
with the Privacy Rule and the Security Rule. Upon reasonable notice and prior written
request, Business Associate agrees to make available to the RECEIVER during normal
business hours, at Business Associate’s place of business, such practices, books and records
for the purpose of assessing Business Associate’s compliance with the Privacy Rule or
Security Rule; provided however, that such request does not compromise other proprietary
or confidential information of Business Associate or its other customers and is subject to
attorney-client and other applicable legal privileges.

2.10 Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of PHI by Business
Associate in violation of the requirements of this Agreement.

2.11 Marketing. Business Associate shall not receive direct or indirect payment for marketing
communications which include PHI without authorization from the RECEIVER or the

affected Individuals unless such communication is permitted under the Privacy Regulations
and HITECH, including 42 U.S.C.A. Section 17936.
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2.12  Sale of PHI. Business Associate shall not receive direct or indirect payment in exchange
for any PHI including Electronic Health Records, unless Business Associate receives
authorization from the RECEIVER or by all affected Individuals, except as permitted under
HITECH including 42 U.S.C.A. Section 17935(d).

SECTION III - PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

3.1 General. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI to perform functions, activities, or services for, or on behalf of, the
RECEIVER as specified in the Underlying Agreement, provided that such use or disclosure
would not violate the Privacy Rule if done by the RECEIVER.

3.2  Specific. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI for the proper management and administration of the Business Associate,
provided that such disclosures are Required by Law, or are permitted by law provided that
Business Associate obtains reasonable assurances from the person to whom the information
is disclosed that it will remain confidential and will be used or further disclosed only as
required by law or for the purpose for which it was disclosed to the person, and that the
person will notify the Business Associate of any instances of which it is aware in which
the confidentiality of the information has been breached. Additionally, except as limited
in this Agreement, Business Associate may use PHI to provide Data Aggregation Services
to Receiver (to the extent detailed in the Underlying Agreement) as permitted by 45 C.F.R.
Section 164.504(e)(2)(iXB). Business Associate may also de-identify PHI in accordance
with the standards set forth in 45 C.F.R. Section 164.514(b) and may use or disclose such
de-identified data unless prohibited by applicable law.

3.3 AccesstoPHI. Business Associate shall refer to the RECEIVER all requests by Individuals
for information about, or accounting of, disclosures of PHI in accordance with 45 C.F.R.
Section 164.524 and Section 2.7.

34  Documentation of Disclosures. Business Associate agrees to document disclosures of PHI,
other than for treatment, payment or healthcare operations or disclosures that are incidental
to another permissible disclosure, and information related to such disclosures to the extent
required for the RECEIVER to respond to a request by an Individual for an accounting of
disclosures of PHI in accordance with 45 C.F.R. Section 164.528.

3.5  Accounting of Disclosures. Business Associate agrees to provide to the RECEIVER, in a
reasonable time and manner, but not later than ten (10) business days of the RECEIVER’s
written request, information collected in accordance with Section 3.4 of this Agreement, to
the extent required to permit the RECEIVER to respond to a request by an Individual for
an accounting of disclosures of PHI in accordance with 45 C.F.R. Section 164.528.
Business Associate shall document all disclosures of PHI and information related to such
disclosures as would be required for the RECEIVER to respond to a request by an
Individual for an accounting of disclosures of PHI in accordance with Title 45,
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Section 164.528 of the C.F.R., including PHI in Electronic Health Records in accordance
with HITECH. Business Associate agrees to provide the RECEIVER, information
collected in accordance with this paragraph, to permit the RECEIVER to respond to a
request by an Individual for an accounting of disclosures of PHI in accordance with
Title 45, Section 164.528 of the C.F.R. and HITECH, including 42 U.S.C.A. Section
17935(c) with respect to Electronic Health Records. To the extent a request for an
accounting relates to disclosures of PHI in Electronic Health Records by Business
Associate, Business Associate shall provide the accounting directly to the RECEIVER
upon request.

3.6  Violations of Law. Business Associate may use PHI to report violations of law to
appropriate Federal and State authorities, consistent with 45 C.F.R. Section 164.502(j)(1).

SECTION 1V - OBLIGATIONS OF RECEIVER

4.1  Notice of Privacy Practices. The RECEIVER shall provide Business Associate with the
notice of privacy practices that [company name], has produced in accordance with 45
C.F.R. Section 164.520, as well as any changes to such notice that may affect Business
Associate’s use or disclosure of PHI no later than fifteen (15) days prior to the effective
date of the change or limitation.

4.2  Changes in Use of PHI. The RECEIVER shall provide Business Associate with any
changes in, or revocation of, permission by Individual to use or disclose PHI, if such
changes affect Business Associate’s permitted or required uses and disclosures. Business
Associate shall have a reasonable period of time to act on such notice but shall be provided
written notice no later than fifteen (15) days prior to the effective date of the change or
limitation.

4.3  Restrictions to Use of PHI. The RECEIVER shall notify Business Associate in writing no
later than fifteen (15) days prior to the effective date of any restriction on the use or
disclosure of PHI that Receiver has agreed to in accordance with 45 C.F.R. Section
164.522. Business Associate shall comply with the terms of such restriction.

44  RECEIVER Requests. The RECEIVER represents and warrants it shall not request
Business Associate to use or disclose PHI in any manner that would not be permissible
under the Privacy Rule if done by the RECEIVER. In the event the RECEIVER requests
Business Associate to use or disclose PHI in any manner, and such use or disclosure results
in a violation or alleged violation of HIPAA or this Agreement, the RECEIVER will hold
harmless Business Associate from all liabilities, costs and damages arising out of or in any
way connected with such use or disclosure, including reasonable attorney’s fees.

4.5  RECEIVER Disclosures. The RECEIVER represents and warrants to Business Associate
that the RECEIVER will not disclose any PHI to Business Associate unless the RECEIVER
has obtained any consents and authorizations that may be required by law or otherwise
necessary for such disclosure.
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SECTION V - TERM/TERMINATION

5.1 Term. The term of this Agreement shall be effective as of the day and year first above
written, and shall continue for as long as PHI is being exchanged by the RECEIVER and
Business Associate.

5.2  Termination for Cause. Either party may terminate this Agreement and the Underlying
Agreement for a material breach of this Agreement by the other party if such breach is not
cured within thirty (30) days of receipt of written notice thereof. If neither termination nor
cure are feasible, the RECEIVER shall report the violation to the Secretary.

5.3  Termination After Repeated Violations. Either party may terminate the Underlying
Agreement if either party repeatedly violates this Agreement or any provision hereof,
irrespective of whether, or how promptly, either party may remedy such violation after
being notified of the same.

54  Effect of Termination. Upon termination of this Agreement, Business Associate shall
destroy or return to the RECEIVER all PHI provided by the RECEIVER to the Business
Associate or created or received by the Business Associate on behalf of the RECEIVER.
If it is infeasible for Business Associate to return or destroy PHI upon termination of this
Agreement, Business Associate will maintain the protection required under this Agreement
of the PHI for the period of time required under applicable law, or in accordance with
Business Associate’s internal record retention schedule as in effect from time to time, at
which time Business Associate shall destroy the PHI in accordance with acceptable
business procedures. This provision shall also apply to PHI in the possession of
subcontractors or agents of the Business Associate, and Business Associate shall be fully
responsible for such compliance.

5.5 Survival. The rights and obligations of Business Associate under Section 5.4 of this
Agreement shall survive the termination of this Agreement.

SECTION VI - BREACH COST REIMBURSEMENT

6.1  Breach Cost Reimbursement. In the event of a Breach caused solely by Business Associate
and the HIPAA Regulations require notice to individuals pursuant to 45 C.F.R. Sections
164.404 and 164.406, Business Associate agrees to reimburse the RECEIVER for the
reasonable and substantiated costs related to the following: providing notifications to
affected individuals, the media, or the Secretary, providing credit monitoring services to
the affected individuals, if appropriate, for up to one (1) year, any fines and penalties
assessed against the RECEIVER directly attributable to Business Associate’s Breach,
investigation costs, mitigation efforts required under the HIPAA Regulations, and
attorney’s fees incurred directly as a result of the Breach (but not in connection with any
third-party claims).
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SECTION VII - MISCELLANEOUS

7.1  Construction. This Agreement shall be construed as broadly as necessary to implement
and comply with HIPAA and the HIPAA regulations. The parties agree that any ambiguity
in this Agreement shall be resolved in favor of a meaning that complies and is consistent
with HIPAA and HIPAA regulations. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended. Any ambiguity in this
Agreement shall be resolved to permit the Parties to comply with the Privacy Rule.

7.2  Notice. All notices and other communications required or permitted pursuant to this
Agreement shall be in writing, addressed to the party at the address set forth at the end of
this Agreement, or to such other address as either party may designate in writing from time
to time. All notices and other communications shall be mailed by registered or certified
mail, return receipt requested, postage pre-paid, or transmitted by hand delivery or
telegram. All notices shall be effective as of the date of delivery of personal notice or on
the date of receipt, whichever is applicable.

7.3 Modification of this Agreement. The parties recognize that this Agreement may need to
be modified from time to time to ensure consistency with amendments to and changes in
applicable federal and state laws and regulations, including, but not limited to, HIPAA.
The parties agree to execute any additional amendments to this Agreement reasonably
necessary for each party to comply with HIPAA, including any requirements related to a
Chain of Trust Agreement between the parties pursuant to the HIPAA security standards.
This Agreement shall not be waived or altered, in whole or in part, except in writing signed
by the parties.

7.4  Transferability. This Agreement may not be assigned by either party without the express
written consent of the other.

7.5 Governing Law and Venue. This Agreement shall be governed by, and interpreted in
accordance with, the laws of the State of Florida, without giving effect to its conflict of
laws provisions.

7.6  Binding Effect. This Agreement shall be binding upon, and shall inure to the benefit of,
the parties hereto and their respective permitted successors and assigns.

7.7  Execution. This Agreement may be executed in multiple counterparts, each of which
shall constitute an original and all of which shall constitute but one Agreement.

7.8 Gender and Number. The use of the masculine, feminine or neutral genders, and the use
of the singular and plural, shall not be given an effect of any exclusion or limitation herein.
The use of the word “person” or “party” shall mean and include any individual, trust,
corporation, partnership or other entity.
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7.9  Priority of Agreement. If any portion of this Agreement is inconsistent with the terms of
the Underlying Agreement, the terms of this Agreement shall prevail. Except as set forth
above, the remaining provisions of the Underlying Agreement are ratified in their entirety.

7.10  Entire Agreement. This Agreement constitutes the entire Agreement between the parties
concerning the subject herein, and supersedes all prior oral or written agreements between
the parties on same.

7.11 Beneficiaries. The parties agree that there shall be no incidental or intended third-party
beneficiaries under this Agreement, nor shall any other person on entity have rights arising
from the same.

IN WITNESS WHEREOF, the parties have hereunto set their hands effective the day and year
first above written.
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The RECEIVER
Signature:

Name: Mary Linzee Branham
Title: Assistant Division Director
Date: June 1, 2016

Address: 2020 Capital Circle, SE
Alexander Building, 3" Floor
Tallahassee, FLL 32301
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Signature:” iy i Signature:

Name:‘Mafy Lihzee Braftham Name:
Title: Assistaﬁ_t_t/ Division Director Title:
Date: June 1, 2016 Date:
Address; 2020 Capital Circle, SE Address:

Alexander Building, 3" Floor
Tallahassee, FI. 32301
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BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (the “Agreement”) is entered into by and
between the Florida Department of Financial Services, Division of Rehabilitation and Liquidation
(the “RECEIVER?”), as the RECEIVER of Florida Healthcare Plus, Inc., pursuant to the court
Order entered in Leon County, Florida Circuit Court Case No.: 2014-CA-2762, and MSP
Recovery LLC (“Business Associate”), effective the 1st day of June, 2016. This Agreement
shall be incorporated into and made part of the Underlying Agreement (defined below).

RECITALS

WHEREAS, the RECEIVER and Business Associate are partics to an agreement (the
“Underlying Agreement”) pursuant to which Business Associate provides certain services to the
RECEIVER and, in connection with those services, the RECEIVER discloses to Business
Associate certain protected health information (“PHI”) that is subject to protection under the
Health Insurance Portability and Accountability Act of 1996, as amended from time to time
(“HIPAA”); and

WHEREAS, the Parties wish to set forth their understandings with regard to the use and
disclosure of Protected Health Information ("PHI") by Business Associate in performance of its
obligations in compliance with (1) the Privacy and Security Regulations; and (2) Subtitle D of the
Health Information Technology for Economic and Clinical Health Act, Title XIII of Public Law
111-005 (42 U.S.C.A. Section 17921 et seq., subchapter III, Privacy).

NOW THEREFORE, for and in consideration of the recitals above and the mutual
covenants and conditions herein contained, the RECEIVER and Business Associate enter into this
Agreement to provide a full statement of their respective responsibilities.

SECTION I - DEFINITIONS

1.1 Definitions. Capitalized terms shall have the meanings given to them in the Privacy and
Security Regulations and HITECH, which are incorporated herein by reference.

SECTION II - OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

2.1 Performance of Agreement. Business Associate, its agents and employees (collectively
referred to as “Business Associate™) agrees to not use or further disclose PHI other than as
permitted or required by this Agreement, the Underlying Agreement, or as Required by
Law.

2.2 Safeguards for Protection of PHI. Business Associate agrees to use reasonable safeguards
to prevent use or disclosure of the PHI other than as provided for by this Agreement.
Business Associate agrees to cooperate with the RECEIVER’s efforts to mitigate, to the
extent practicable, any harmful effects that arise from a use or disclosure of PHI by
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Business Associate in violation of the requirements of this Agreement in accordance with
45 C.F.R. Section 164.514(d).

2.3 Electronic Health Information Security and Integrity. Business Associate shall develop,
implement, maintain and use appropriate administrative, technical and physical security
measures consistent with and in compliance with the Security Regulations and HITECH to
preserve the integrity, confidentiality and availability of all electronic PHI that it creates,
receives, maintains or transmits on behalf of the RECEIVER. Business Associate shall
document and keep these security measures current in accordance with the Security
Regulations and HITECH (including 42 U.S.C.A. Section 17931).

2.4 Protection of Exchanged Information in Electronic Transactions. If Business Associate
conducts any Standard Transaction for or on behalf of the RECEIVER, Business Associate

shall comply, and shall require any subcontractor or agent conducting such Standard
Transaction to comply, where applicable.

2.5 Reporting. As described below, Business Associate shall report to the RECEIVER in
writing (a) any use or disclosure of PHI not permitted under 45 C.F.R. Section 164, Subpart
E, this Agreement, or by law, (b) any Security Incident (as defined below) of which it
becomes aware and (c) any Breach of Unsecured PHI in accordance with HITECH,
including 42 U.S.C.A. Section 17932; provided, however, that the Parties acknowledge
and agree that this Section constitutes written notice by Business Associate to the
RECEIVER of the ongoing existence and occurrence of attempted but Unsuccessful
Security Incidents (as defined below). “Unsuccessful Security Incidents” will include, but
not be limited to, pings and other broadcast attacks on Business Associate’s firewall, port
scans, unsuccessful log-on attempts, denials of service and any combination of the above,
so long as no such incident results in unauthorized access, use or disclosure of PHI. For
purposes of this Agreement, the term “Security Incident” means the successful
unauthorized access, use, disclosure, modification or destruction of electronic PHI.

(a) Reporting Security Incidents or Improper Uses or Disclosures. Business
Associate shall make the report to the RECEIVER within three (3) business days
after Business Associate learns of such unauthorized use or disclosure or Security
Incident. In accordance with 45 C.F.R. Section 164.404, any unauthorized use or
disclosure of PHI that is a Breach of Unsecured PHI shall be reported as required
under subsection (b) below.

(b)  Notification of a Breach. Pursuant to 45 C.F.R. Section 164.410, Business
Associate shall provide written notice to the RECEIVER of any Breach of
Unsecured PHI within three business days after Business Associate discovers the
Breach. Business Associate's report to the RECEIVER shall identify or describe:
(i) the affected Individual whose Unsecured PHI has been or is reasonably believed
to have been accessed, acquired or disclosed, if known; (ii) the incident, including
the date of the Breach and the date of the discovery of the Breach, if known; (iii)
the types of Unsecured PHI involved in the Breach; (iv) any specific steps the
Individual should take to protect him or herself from potential harm related to the
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Breach; (v) what the Business Associate is doing to investigate the Breach, to
mitigate losses and to protect against further Breaches; (vi) contact procedures for
how the Individual can obtain further information from the Business Associate; and
(vii) such other information as required by 45 C.F.R. Section 164.404(c).

2.6 Use of Subcontractors. Business Associate shall require each of its subcontractors or
agents to whom Business Associate may provide PHI on behalf of the RECEIVER to agree
to written contractual provisions that impose at least the same obligations to protect such
PHI as are imposed on Business Associate by this Agreement, the Privacy and Security
Regulations and HITECH.

2.7  Access to PHI. To the extent Business Associate possesses PHI in a Designated Record
Set, Business Associate shall provide access, at the written request of the RECEIVER, to
PHI in a Designated Record Set, to the RECEIVER to meet the requirements under
Title 45, Section 164.524 of the C.F.R. or applicable state law and to meet the electronic
transmission requirements for access to Electronic Health Records by Individuals in
accordance with HITECH, including 42 U.S.C.A. Section 17935(e).

2.8  Amendments to PHI. To the extent Business Associate possesses PHI in a Designated
Record Set, Business Associate agrees to make any amendments to PHI in a Designated
Record Set that the RECEIVER directs or agrees to pursuant to 45 C.F.R. Section 164.526
at the request of the RECEIVER in the time and manner mutually agreed upon by the
Parties.

2.9  Allowing the RECEIVER to Monitor Compliance. Business Associate will make its
internal practices, books and records relating to the use and disclosure of PHI received
from, or created or received by Business Associate on behalf of, the RECEIVER available
to the Secretary for purposes of the Secretary determining the RECEIVER’s compliance
with the Privacy Rule and the Security Rule. Upon reasonable notice and prior written
request, Business Associate agrees to make available to the RECEIVER during normal
business hours, at Business Associate’s place of business, such practices, books and records
for the purpose of assessing Business Associate’s compliance with the Privacy Rule or
Security Rule; provided however, that such request does not compromise other proprietary
or confidential information of Business Associate or its other customers and is subject to
attorney-client and other applicable legal privileges.

2.10 Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of PHI by Business
Associate in violation of the requirements of this Agreement.

2.11 Marketing. Business Associate shall not receive direct or indirect payment for marketing
communications which include PHI without authorization from the RECEIVER or the

affected Individuals unless such communication is permitted under the Privacy Regulations
and HITECH, including 42 U.S.C.A. Section 17936.
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2.12  Sale of PHI. Business Associate shall not receive direct or indirect payment in exchange
for any PHI including Electronic Health Records, unless Business Associate receives
authorization from the RECEIVER or by all affected Individuals, except as permitted under
HITECH including 42 U.S.C.A. Section 17935(d).

SECTION III - PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

3.1 General. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI to perform functions, activities, or services for, or on behalf of, the
RECEIVER as specified in the Underlying Agreement, provided that such use or disclosure
would not violate the Privacy Rule if done by the RECEIVER.

3.2  Specific. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI for the proper management and administration of the Business Associate,
provided that such disclosures are Required by Law, or are permitted by law provided that
Business Associate obtains reasonable assurances from the person to whom the information
is disclosed that it will remain confidential and will be used or further disclosed only as
required by law or for the purpose for which it was disclosed to the person, and that the
person will notify the Business Associate of any instances of which it is aware in which
the confidentiality of the information has been breached. Additionally, except as limited
in this Agreement, Business Associate may use PHI to provide Data Aggregation Services
to Receiver (to the extent detailed in the Underlying Agreement) as permitted by 45 C.F.R.
Section 164.504(e)(2)(iXB). Business Associate may also de-identify PHI in accordance
with the standards set forth in 45 C.F.R. Section 164.514(b) and may use or disclose such
de-identified data unless prohibited by applicable law.

3.3 AccesstoPHI. Business Associate shall refer to the RECEIVER all requests by Individuals
for information about, or accounting of, disclosures of PHI in accordance with 45 C.F.R.
Section 164.524 and Section 2.7.

34  Documentation of Disclosures. Business Associate agrees to document disclosures of PHI,
other than for treatment, payment or healthcare operations or disclosures that are incidental
to another permissible disclosure, and information related to such disclosures to the extent
required for the RECEIVER to respond to a request by an Individual for an accounting of
disclosures of PHI in accordance with 45 C.F.R. Section 164.528.

3.5  Accounting of Disclosures. Business Associate agrees to provide to the RECEIVER, in a
reasonable time and manner, but not later than ten (10) business days of the RECEIVER’s
written request, information collected in accordance with Section 3.4 of this Agreement, to
the extent required to permit the RECEIVER to respond to a request by an Individual for
an accounting of disclosures of PHI in accordance with 45 C.F.R. Section 164.528.
Business Associate shall document all disclosures of PHI and information related to such
disclosures as would be required for the RECEIVER to respond to a request by an
Individual for an accounting of disclosures of PHI in accordance with Title 45,
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Section 164.528 of the C.F.R., including PHI in Electronic Health Records in accordance
with HITECH. Business Associate agrees to provide the RECEIVER, information
collected in accordance with this paragraph, to permit the RECEIVER to respond to a
request by an Individual for an accounting of disclosures of PHI in accordance with
Title 45, Section 164.528 of the C.F.R. and HITECH, including 42 U.S.C.A. Section
17935(c) with respect to Electronic Health Records. To the extent a request for an
accounting relates to disclosures of PHI in Electronic Health Records by Business
Associate, Business Associate shall provide the accounting directly to the RECEIVER
upon request.

3.6  Violations of Law. Business Associate may use PHI to report violations of law to
appropriate Federal and State authorities, consistent with 45 C.F.R. Section 164.502(j)(1).

SECTION 1V - OBLIGATIONS OF RECEIVER

4.1  Notice of Privacy Practices. The RECEIVER shall provide Business Associate with the
notice of privacy practices that [company name], has produced in accordance with 45
C.F.R. Section 164.520, as well as any changes to such notice that may affect Business
Associate’s use or disclosure of PHI no later than fifteen (15) days prior to the effective
date of the change or limitation.

4.2  Changes in Use of PHI. The RECEIVER shall provide Business Associate with any
changes in, or revocation of, permission by Individual to use or disclose PHI, if such
changes affect Business Associate’s permitted or required uses and disclosures. Business
Associate shall have a reasonable period of time to act on such notice but shall be provided
written notice no later than fifteen (15) days prior to the effective date of the change or
limitation.

4.3  Restrictions to Use of PHI. The RECEIVER shall notify Business Associate in writing no
later than fifteen (15) days prior to the effective date of any restriction on the use or
disclosure of PHI that Receiver has agreed to in accordance with 45 C.F.R. Section
164.522. Business Associate shall comply with the terms of such restriction.

44  RECEIVER Requests. The RECEIVER represents and warrants it shall not request
Business Associate to use or disclose PHI in any manner that would not be permissible
under the Privacy Rule if done by the RECEIVER. In the event the RECEIVER requests
Business Associate to use or disclose PHI in any manner, and such use or disclosure results
in a violation or alleged violation of HIPAA or this Agreement, the RECEIVER will hold
harmless Business Associate from all liabilities, costs and damages arising out of or in any
way connected with such use or disclosure, including reasonable attorney’s fees.

4.5  RECEIVER Disclosures. The RECEIVER represents and warrants to Business Associate
that the RECEIVER will not disclose any PHI to Business Associate unless the RECEIVER
has obtained any consents and authorizations that may be required by law or otherwise
necessary for such disclosure.
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SECTION V - TERM/TERMINATION

5.1 Term. The term of this Agreement shall be effective as of the day and year first above
written, and shall continue for as long as PHI is being exchanged by the RECEIVER and
Business Associate.

5.2  Termination for Cause. Either party may terminate this Agreement and the Underlying
Agreement for a material breach of this Agreement by the other party if such breach is not
cured within thirty (30) days of receipt of written notice thereof. If neither termination nor
cure are feasible, the RECEIVER shall report the violation to the Secretary.

5.3  Termination After Repeated Violations. Either party may terminate the Underlying
Agreement if either party repeatedly violates this Agreement or any provision hereof,
irrespective of whether, or how promptly, either party may remedy such violation after
being notified of the same.

54  Effect of Termination. Upon termination of this Agreement, Business Associate shall
destroy or return to the RECEIVER all PHI provided by the RECEIVER to the Business
Associate or created or received by the Business Associate on behalf of the RECEIVER.
If it is infeasible for Business Associate to return or destroy PHI upon termination of this
Agreement, Business Associate will maintain the protection required under this Agreement
of the PHI for the period of time required under applicable law, or in accordance with
Business Associate’s internal record retention schedule as in effect from time to time, at
which time Business Associate shall destroy the PHI in accordance with acceptable
business procedures. This provision shall also apply to PHI in the possession of
subcontractors or agents of the Business Associate, and Business Associate shall be fully
responsible for such compliance.

5.5 Survival. The rights and obligations of Business Associate under Section 5.4 of this
Agreement shall survive the termination of this Agreement.

SECTION VI - BREACH COST REIMBURSEMENT

6.1  Breach Cost Reimbursement. In the event of a Breach caused solely by Business Associate
and the HIPAA Regulations require notice to individuals pursuant to 45 C.F.R. Sections
164.404 and 164.406, Business Associate agrees to reimburse the RECEIVER for the
reasonable and substantiated costs related to the following: providing notifications to
affected individuals, the media, or the Secretary, providing credit monitoring services to
the affected individuals, if appropriate, for up to one (1) year, any fines and penalties
assessed against the RECEIVER directly attributable to Business Associate’s Breach,
investigation costs, mitigation efforts required under the HIPAA Regulations, and
attorney’s fees incurred directly as a result of the Breach (but not in connection with any
third-party claims).
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SECTION VII - MISCELLANEOUS

7.1  Construction. This Agreement shall be construed as broadly as necessary to implement
and comply with HIPAA and the HIPAA regulations. The parties agree that any ambiguity
in this Agreement shall be resolved in favor of a meaning that complies and is consistent
with HIPAA and HIPAA regulations. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended. Any ambiguity in this
Agreement shall be resolved to permit the Parties to comply with the Privacy Rule.

7.2  Notice. All notices and other communications required or permitted pursuant to this
Agreement shall be in writing, addressed to the party at the address set forth at the end of
this Agreement, or to such other address as either party may designate in writing from time
to time. All notices and other communications shall be mailed by registered or certified
mail, return receipt requested, postage pre-paid, or transmitted by hand delivery or
telegram. All notices shall be effective as of the date of delivery of personal notice or on
the date of receipt, whichever is applicable.

7.3 Modification of this Agreement. The parties recognize that this Agreement may need to
be modified from time to time to ensure consistency with amendments to and changes in
applicable federal and state laws and regulations, including, but not limited to, HIPAA.
The parties agree to execute any additional amendments to this Agreement reasonably
necessary for each party to comply with HIPAA, including any requirements related to a
Chain of Trust Agreement between the parties pursuant to the HIPAA security standards.
This Agreement shall not be waived or altered, in whole or in part, except in writing signed
by the parties.

7.4  Transferability. This Agreement may not be assigned by either party without the express
written consent of the other.

7.5 Governing Law and Venue. This Agreement shall be governed by, and interpreted in
accordance with, the laws of the State of Florida, without giving effect to its conflict of
laws provisions.

7.6  Binding Effect. This Agreement shall be binding upon, and shall inure to the benefit of,
the parties hereto and their respective permitted successors and assigns.

7.7  Execution. This Agreement may be executed in multiple counterparts, each of which
shall constitute an original and all of which shall constitute but one Agreement.

7.8 Gender and Number. The use of the masculine, feminine or neutral genders, and the use
of the singular and plural, shall not be given an effect of any exclusion or limitation herein.
The use of the word “person” or “party” shall mean and include any individual, trust,
corporation, partnership or other entity.
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7.9  Priority of Agreement. If any portion of this Agreement is inconsistent with the terms of
the Underlying Agreement, the terms of this Agreement shall prevail. Except as set forth
above, the remaining provisions of the Underlying Agreement are ratified in their entirety.

7.10  Entire Agreement. This Agreement constitutes the entire Agreement between the parties
concerning the subject herein, and supersedes all prior oral or written agreements between
the parties on same.

7.11 Beneficiaries. The parties agree that there shall be no incidental or intended third-party
beneficiaries under this Agreement, nor shall any other person on entity have rights arising
from the same.

IN WITNESS WHEREOF, the parties have hereunto set their hands effective the day and year
first above written.
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DocuSigned by:
The RECEIVER BUSINESS ASSOCIATE yittor Fsta
Signature: Signature: : csase

Name: Mary Linzee Branham Name:
Title: Asst. Division Director Title:
Date:  June 1, 2016 Date: >/ </“VH°
5000 sw 75 Ave Suite 400
Address: 2020 Capital Circle, SE Address:
Alexander Building, 3™ Floor Miami, FL. 33155

Tallahassee, FLL 32301
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The RECEIVER. / : BUSINESS ASSQCIATE
Signaturf:/ jd4 Z% «7';,./ /%Z/A Signature:

Name: Mary Linzee'Branhath’ Name:
Title: Asst, Division Diteétor Title:
Date: June 1, 2016 Date:
Address: 2020 Capital Circle, SE Address:

Alexander Building, 3" Floor
Tallahassee, FL. 32301
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BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (the “Agreement”) is entered into by and
between the Florida Department of Financial Services, Division of Rehabilitation and Liquidation
(the “RECEIVER?”), as the RECEIVER of Florida Healthcare Plus, Inc., pursuant to the court
Order entered in Leon County, Florida Circuit Court Case No.: 2014-CA-2762, and MSP Recovery
Services, LLC (“Business Associate™), effective the Ist day of June, 2016. This Agreement shall
be incorporated into and made part of the Underlying Agreement (defined below).

RECITALS

WHEREAS, the RECEIVER and Business Associate are partics to an agreement (the
“Underlying Agreement”) pursuant to which Business Associate provides certain services to the
RECEIVER and, in connection with those services, the RECEIVER discloses to Business
Associate certain protected health information (“PHI”) that is subject to protection under the
Health Insurance Portability and Accountability Act of 1996, as amended from time to time
(“HIPAA”); and

WHEREAS, the Parties wish to set forth their understandings with regard to the use and
disclosure of Protected Health Information ("PHI") by Business Associate in performance of its
obligations in compliance with (1) the Privacy and Security Regulations; and (2) Subtitle D of the
Health Information Technology for Economic and Clinical Health Act, Title XIII of Public Law
111-005 (42 U.S.C.A. Section 17921 et seq., subchapter III, Privacy).

NOW THEREFORE, for and in consideration of the recitals above and the mutual
covenants and conditions herein contained, the RECEIVER and Business Associate enter into this
Agreement to provide a full statement of their respective responsibilities.

SECTION I - DEFINITIONS

1.1 Definitions. Capitalized terms shall have the meanings given to them in the Privacy and
Security Regulations and HITECH, which are incorporated herein by reference.

SECTION II - OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

2.1 Performance of Agreement. Business Associate, its agents and employees (collectively
referred to as “Business Associate™) agrees to not use or further disclose PHI other than as
permitted or required by this Agreement, the Underlying Agreement, or as Required by
Law.

2.2 Safeguards for Protection of PHI. Business Associate agrees to use reasonable safeguards
to prevent use or disclosure of the PHI other than as provided for by this Agreement.
Business Associate agrees to cooperate with the RECEIVER’s efforts to mitigate, to the
extent practicable, any harmful effects that arise from a use or disclosure of PHI by
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Business Associate in violation of the requirements of this Agreement in accordance with
45 C.F.R. Section 164.514(d).

2.3 Electronic Health Information Security and Integrity. Business Associate shall develop,
implement, maintain and use appropriate administrative, technical and physical security
measures consistent with and in compliance with the Security Regulations and HITECH to
preserve the integrity, confidentiality and availability of all electronic PHI that it creates,
receives, maintains or transmits on behalf of the RECEIVER. Business Associate shall
document and keep these security measures current in accordance with the Security
Regulations and HITECH (including 42 U.S.C.A. Section 17931).

2.4 Protection of Exchanged Information in Electronic Transactions. If Business Associate
conducts any Standard Transaction for or on behalf of the RECEIVER, Business Associate

shall comply, and shall require any subcontractor or agent conducting such Standard
Transaction to comply, where applicable.

2.5 Reporting. As described below, Business Associate shall report to the RECEIVER in
writing (a) any use or disclosure of PHI not permitted under 45 C.F.R. Section 164, Subpart
E, this Agreement, or by law, (b) any Security Incident (as defined below) of which it
becomes aware and (c) any Breach of Unsecured PHI in accordance with HITECH,
including 42 U.S.C.A. Section 17932; provided, however, that the Parties acknowledge
and agree that this Section constitutes written notice by Business Associate to the
RECEIVER of the ongoing existence and occurrence of attempted but Unsuccessful
Security Incidents (as defined below). “Unsuccessful Security Incidents” will include, but
not be limited to, pings and other broadcast attacks on Business Associate’s firewall, port
scans, unsuccessful log-on attempts, denials of service and any combination of the above,
so long as no such incident results in unauthorized access, use or disclosure of PHI. For
purposes of this Agreement, the term “Security Incident” means the successful
unauthorized access, use, disclosure, modification or destruction of electronic PHI.

(a) Reporting Security Incidents or Improper Uses or Disclosures. Business
Associate shall make the report to the RECEIVER within three (3) business days
after Business Associate learns of such unauthorized use or disclosure or Security
Incident. In accordance with 45 C.F.R. Section 164.404, any unauthorized use or
disclosure of PHI that is a Breach of Unsecured PHI shall be reported as required
under subsection (b) below.

(b)  Notification of a Breach. Pursuant to 45 C.F.R. Section 164.410, Business
Associate shall provide written notice to the RECEIVER of any Breach of
Unsecured PHI within three business days after Business Associate discovers the
Breach. Business Associate's report to the RECEIVER shall identify or describe:
(i) the affected Individual whose Unsecured PHI has been or is reasonably believed
to have been accessed, acquired or disclosed, if known; (ii) the incident, including
the date of the Breach and the date of the discovery of the Breach, if known; (iii)
the types of Unsecured PHI involved in the Breach; (iv) any specific steps the
Individual should take to protect him or herself from potential harm related to the
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Breach; (v) what the Business Associate is doing to investigate the Breach, to
mitigate losses and to protect against further Breaches; (vi) contact procedures for
how the Individual can obtain further information from the Business Associate; and
(vii) such other information as required by 45 C.F.R. Section 164.404(c).

2.6 Use of Subcontractors. Business Associate shall require each of its subcontractors or
agents to whom Business Associate may provide PHI on behalf of the RECEIVER to agree
to written contractual provisions that impose at least the same obligations to protect such
PHI as are imposed on Business Associate by this Agreement, the Privacy and Security
Regulations and HITECH.

2.7  Access to PHI. To the extent Business Associate possesses PHI in a Designated Record
Set, Business Associate shall provide access, at the written request of the RECEIVER, to
PHI in a Designated Record Set, to the RECEIVER to meet the requirements under
Title 45, Section 164.524 of the C.F.R. or applicable state law and to meet the electronic
transmission requirements for access to Electronic Health Records by Individuals in
accordance with HITECH, including 42 U.S.C.A. Section 17935(e).

2.8  Amendments to PHI. To the extent Business Associate possesses PHI in a Designated
Record Set, Business Associate agrees to make any amendments to PHI in a Designated
Record Set that the RECEIVER directs or agrees to pursuant to 45 C.F.R. Section 164.526
at the request of the RECEIVER in the time and manner mutually agreed upon by the
Parties.

2.9  Allowing the RECEIVER to Monitor Compliance. Business Associate will make its
internal practices, books and records relating to the use and disclosure of PHI received
from, or created or received by Business Associate on behalf of, the RECEIVER available
to the Secretary for purposes of the Secretary determining the RECEIVER’s compliance
with the Privacy Rule and the Security Rule. Upon reasonable notice and prior written
request, Business Associate agrees to make available to the RECEIVER during normal
business hours, at Business Associate’s place of business, such practices, books and records
for the purpose of assessing Business Associate’s compliance with the Privacy Rule or
Security Rule; provided however, that such request does not compromise other proprietary
or confidential information of Business Associate or its other customers and is subject to
attorney-client and other applicable legal privileges.

2.10 Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of PHI by Business
Associate in violation of the requirements of this Agreement.

2.11 Marketing. Business Associate shall not receive direct or indirect payment for marketing
communications which include PHI without authorization from the RECEIVER or the

affected Individuals unless such communication is permitted under the Privacy Regulations
and HITECH, including 42 U.S.C.A. Section 17936.
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2.12  Sale of PHI. Business Associate shall not receive direct or indirect payment in exchange
for any PHI including Electronic Health Records, unless Business Associate receives
authorization from the RECEIVER or by all affected Individuals, except as permitted under
HITECH including 42 U.S.C.A. Section 17935(d).

SECTION III - PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

3.1 General. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI to perform functions, activities, or services for, or on behalf of, the
RECEIVER as specified in the Underlying Agreement, provided that such use or disclosure
would not violate the Privacy Rule if done by the RECEIVER.

3.2  Specific. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI for the proper management and administration of the Business Associate,
provided that such disclosures are Required by Law, or are permitted by law provided that
Business Associate obtains reasonable assurances from the person to whom the information
is disclosed that it will remain confidential and will be used or further disclosed only as
required by law or for the purpose for which it was disclosed to the person, and that the
person will notify the Business Associate of any instances of which it is aware in which
the confidentiality of the information has been breached. Additionally, except as limited
in this Agreement, Business Associate may use PHI to provide Data Aggregation Services
to Receiver (to the extent detailed in the Underlying Agreement) as permitted by 45 C.F.R.
Section 164.504(e)(2)(iXB). Business Associate may also de-identify PHI in accordance
with the standards set forth in 45 C.F.R. Section 164.514(b) and may use or disclose such
de-identified data unless prohibited by applicable law.

3.3 AccesstoPHI. Business Associate shall refer to the RECEIVER all requests by Individuals
for information about, or accounting of, disclosures of PHI in accordance with 45 C.F.R.
Section 164.524 and Section 2.7.

34  Documentation of Disclosures. Business Associate agrees to document disclosures of PHI,
other than for treatment, payment or healthcare operations or disclosures that are incidental
to another permissible disclosure, and information related to such disclosures to the extent
required for the RECEIVER to respond to a request by an Individual for an accounting of
disclosures of PHI in accordance with 45 C.F.R. Section 164.528.

3.5  Accounting of Disclosures. Business Associate agrees to provide to the RECEIVER, in a
reasonable time and manner, but not later than ten (10) business days of the RECEIVER’s
written request, information collected in accordance with Section 3.4 of this Agreement, to
the extent required to permit the RECEIVER to respond to a request by an Individual for
an accounting of disclosures of PHI in accordance with 45 C.F.R. Section 164.528.
Business Associate shall document all disclosures of PHI and information related to such
disclosures as would be required for the RECEIVER to respond to a request by an
Individual for an accounting of disclosures of PHI in accordance with Title 45,
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Section 164.528 of the C.F.R., including PHI in Electronic Health Records in accordance
with HITECH. Business Associate agrees to provide the RECEIVER, information
collected in accordance with this paragraph, to permit the RECEIVER to respond to a
request by an Individual for an accounting of disclosures of PHI in accordance with
Title 45, Section 164.528 of the C.F.R. and HITECH, including 42 U.S.C.A. Section
17935(c) with respect to Electronic Health Records. To the extent a request for an
accounting relates to disclosures of PHI in Electronic Health Records by Business
Associate, Business Associate shall provide the accounting directly to the RECEIVER
upon request.

3.6  Violations of Law. Business Associate may use PHI to report violations of law to
appropriate Federal and State authorities, consistent with 45 C.F.R. Section 164.502(j)(1).

SECTION 1V - OBLIGATIONS OF RECEIVER

4.1  Notice of Privacy Practices. The RECEIVER shall provide Business Associate with the
notice of privacy practices that [company name], has produced in accordance with 45
C.F.R. Section 164.520, as well as any changes to such notice that may affect Business
Associate’s use or disclosure of PHI no later than fifteen (15) days prior to the effective
date of the change or limitation.

4.2  Changes in Use of PHI. The RECEIVER shall provide Business Associate with any
changes in, or revocation of, permission by Individual to use or disclose PHI, if such
changes affect Business Associate’s permitted or required uses and disclosures. Business
Associate shall have a reasonable period of time to act on such notice but shall be provided
written notice no later than fifteen (15) days prior to the effective date of the change or
limitation.

4.3  Restrictions to Use of PHI. The RECEIVER shall notify Business Associate in writing no
later than fifteen (15) days prior to the effective date of any restriction on the use or
disclosure of PHI that Receiver has agreed to in accordance with 45 C.F.R. Section
164.522. Business Associate shall comply with the terms of such restriction.

44  RECEIVER Requests. The RECEIVER represents and warrants it shall not request
Business Associate to use or disclose PHI in any manner that would not be permissible
under the Privacy Rule if done by the RECEIVER. In the event the RECEIVER requests
Business Associate to use or disclose PHI in any manner, and such use or disclosure results
in a violation or alleged violation of HIPAA or this Agreement, the RECEIVER will hold
harmless Business Associate from all liabilities, costs and damages arising out of or in any
way connected with such use or disclosure, including reasonable attorney’s fees.

4.5  RECEIVER Disclosures. The RECEIVER represents and warrants to Business Associate
that the RECEIVER will not disclose any PHI to Business Associate unless the RECEIVER
has obtained any consents and authorizations that may be required by law or otherwise
necessary for such disclosure.
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SECTION V - TERM/TERMINATION

5.1 Term. The term of this Agreement shall be effective as of the day and year first above
written, and shall continue for as long as PHI is being exchanged by the RECEIVER and
Business Associate.

5.2  Termination for Cause. Either party may terminate this Agreement and the Underlying
Agreement for a material breach of this Agreement by the other party if such breach is not
cured within thirty (30) days of receipt of written notice thereof. If neither termination nor
cure are feasible, the RECEIVER shall report the violation to the Secretary.

5.3  Termination After Repeated Violations. Either party may terminate the Underlying
Agreement if either party repeatedly violates this Agreement or any provision hereof,
irrespective of whether, or how promptly, either party may remedy such violation after
being notified of the same.

54  Effect of Termination. Upon termination of this Agreement, Business Associate shall
destroy or return to the RECEIVER all PHI provided by the RECEIVER to the Business
Associate or created or received by the Business Associate on behalf of the RECEIVER.
If it is infeasible for Business Associate to return or destroy PHI upon termination of this
Agreement, Business Associate will maintain the protection required under this Agreement
of the PHI for the period of time required under applicable law, or in accordance with
Business Associate’s internal record retention schedule as in effect from time to time, at
which time Business Associate shall destroy the PHI in accordance with acceptable
business procedures. This provision shall also apply to PHI in the possession of
subcontractors or agents of the Business Associate, and Business Associate shall be fully
responsible for such compliance.

5.5 Survival. The rights and obligations of Business Associate under Section 5.4 of this
Agreement shall survive the termination of this Agreement.

SECTION VI - BREACH COST REIMBURSEMENT

6.1  Breach Cost Reimbursement. In the event of a Breach caused solely by Business Associate
and the HIPAA Regulations require notice to individuals pursuant to 45 C.F.R. Sections
164.404 and 164.406, Business Associate agrees to reimburse the RECEIVER for the
reasonable and substantiated costs related to the following: providing notifications to
affected individuals, the media, or the Secretary, providing credit monitoring services to
the affected individuals, if appropriate, for up to one (1) year, any fines and penalties
assessed against the RECEIVER directly attributable to Business Associate’s Breach,
investigation costs, mitigation efforts required under the HIPAA Regulations, and
attorney’s fees incurred directly as a result of the Breach (but not in connection with any
third-party claims).
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SECTION VII - MISCELLANEOUS

7.1  Construction. This Agreement shall be construed as broadly as necessary to implement
and comply with HIPAA and the HIPAA regulations. The parties agree that any ambiguity
in this Agreement shall be resolved in favor of a meaning that complies and is consistent
with HIPAA and HIPAA regulations. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended. Any ambiguity in this
Agreement shall be resolved to permit the Parties to comply with the Privacy Rule.

7.2  Notice. All notices and other communications required or permitted pursuant to this
Agreement shall be in writing, addressed to the party at the address set forth at the end of
this Agreement, or to such other address as either party may designate in writing from time
to time. All notices and other communications shall be mailed by registered or certified
mail, return receipt requested, postage pre-paid, or transmitted by hand delivery or
telegram. All notices shall be effective as of the date of delivery of personal notice or on
the date of receipt, whichever is applicable.

7.3 Modification of this Agreement. The parties recognize that this Agreement may need to
be modified from time to time to ensure consistency with amendments to and changes in
applicable federal and state laws and regulations, including, but not limited to, HIPAA.
The parties agree to execute any additional amendments to this Agreement reasonably
necessary for each party to comply with HIPAA, including any requirements related to a
Chain of Trust Agreement between the parties pursuant to the HIPAA security standards.
This Agreement shall not be waived or altered, in whole or in part, except in writing signed
by the parties.

7.4  Transferability. This Agreement may not be assigned by either party without the express
written consent of the other.

7.5 Governing Law and Venue. This Agreement shall be governed by, and interpreted in
accordance with, the laws of the State of Florida, without giving effect to its conflict of
laws provisions.

7.6  Binding Effect. This Agreement shall be binding upon, and shall inure to the benefit of,
the parties hereto and their respective permitted successors and assigns.

7.7  Execution. This Agreement may be executed in multiple counterparts, each of which
shall constitute an original and all of which shall constitute but one Agreement.

7.8 Gender and Number. The use of the masculine, feminine or neutral genders, and the use
of the singular and plural, shall not be given an effect of any exclusion or limitation herein.
The use of the word “person” or “party” shall mean and include any individual, trust,
corporation, partnership or other entity.
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7.9  Priority of Agreement. If any portion of this Agreement is inconsistent with the terms of
the Underlying Agreement, the terms of this Agreement shall prevail. Except as set forth
above, the remaining provisions of the Underlying Agreement are ratified in their entirety.

7.10  Entire Agreement. This Agreement constitutes the entire Agreement between the parties
concerning the subject herein, and supersedes all prior oral or written agreements between
the parties on same.

7.11 Beneficiaries. The parties agree that there shall be no incidental or intended third-party
beneficiaries under this Agreement, nor shall any other person on entity have rights arising
from the same.

IN WITNESS WHEREOF, the parties have hereunto set their hands effective the day and year
first above written.
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The RECEIVER
Signature:

Name: Mary Linzee Branham
Title: Asst. Division Director
Date: June 1, 2016

Address: 2020 Capital Circle, SE
Alexander Building, 3" Floor
Tallahassee, FLL 32301

Rev. 5/16

DocuSigned by:
BUSINESS ASSOCIATE il Foota
Signature: : AAGCSS3CD9ET430-.

Name:
Title: Executive Vice President
Date: 6/2/2016

AddreSSZ 5000 sw 75 Ave

Miami, F1 33155
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BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (the “Agreement”) is entered into by and
between the Florida Department of Financial Services, Division of Rehabilitation and Liquidation
(the “RECEIVER?”), as the RECEIVER of Florida Healthcare Plus, Inc., pursuant to the court
Order entered in Leon County, Florida Circuit Court Case No.: 2014-CA-2762, and MSPA Claims
1, LLC (“Business Associate”), effective the Ist day of June, 2016. This Agreement shall be
incorporated into and made part of the Underlying Agreement (defined below).

RECITALS

WHEREAS, the RECEIVER and Business Associate are partics to an agreement (the
“Underlying Agreement”) pursuant to which Business Associate provides certain services to the
RECEIVER and, in connection with those services, the RECEIVER discloses to Business
Associate certain protected health information (“PHI”) that is subject to protection under the
Health Insurance Portability and Accountability Act of 1996, as amended from time to time
(“HIPAA”); and

WHEREAS, the Parties wish to set forth their understandings with regard to the use and
disclosure of Protected Health Information ("PHI") by Business Associate in performance of its
obligations in compliance with (1) the Privacy and Security Regulations; and (2) Subtitle D of the
Health Information Technology for Economic and Clinical Health Act, Title XIII of Public Law
111-005 (42 U.S.C.A. Section 17921 et seq., subchapter III, Privacy).

NOW THEREFORE, for and in consideration of the recitals above and the mutual
covenants and conditions herein contained, the RECEIVER and Business Associate enter into this
Agreement to provide a full statement of their respective responsibilities.

SECTION I - DEFINITIONS

1.1 Definitions. Capitalized terms shall have the meanings given to them in the Privacy and
Security Regulations and HITECH, which are incorporated herein by reference.

SECTION II - OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

2.1 Performance of Agreement. Business Associate, its agents and employees (collectively
referred to as “Business Associate™) agrees to not use or further disclose PHI other than as
permitted or required by this Agreement, the Underlying Agreement, or as Required by
Law.

2.2 Safeguards for Protection of PHI. Business Associate agrees to use reasonable safeguards
to prevent use or disclosure of the PHI other than as provided for by this Agreement.
Business Associate agrees to cooperate with the RECEIVER’s efforts to mitigate, to the
extent practicable, any harmful effects that arise from a use or disclosure of PHI by
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Business Associate in violation of the requirements of this Agreement in accordance with
45 C.F.R. Section 164.514(d).

2.3 Electronic Health Information Security and Integrity. Business Associate shall develop,
implement, maintain and use appropriate administrative, technical and physical security
measures consistent with and in compliance with the Security Regulations and HITECH to
preserve the integrity, confidentiality and availability of all electronic PHI that it creates,
receives, maintains or transmits on behalf of the RECEIVER. Business Associate shall
document and keep these security measures current in accordance with the Security
Regulations and HITECH (including 42 U.S.C.A. Section 17931).

2.4 Protection of Exchanged Information in Electronic Transactions. If Business Associate
conducts any Standard Transaction for or on behalf of the RECEIVER, Business Associate

shall comply, and shall require any subcontractor or agent conducting such Standard
Transaction to comply, where applicable.

2.5 Reporting. As described below, Business Associate shall report to the RECEIVER in
writing (a) any use or disclosure of PHI not permitted under 45 C.F.R. Section 164, Subpart
E, this Agreement, or by law, (b) any Security Incident (as defined below) of which it
becomes aware and (c) any Breach of Unsecured PHI in accordance with HITECH,
including 42 U.S.C.A. Section 17932; provided, however, that the Parties acknowledge
and agree that this Section constitutes written notice by Business Associate to the
RECEIVER of the ongoing existence and occurrence of attempted but Unsuccessful
Security Incidents (as defined below). “Unsuccessful Security Incidents” will include, but
not be limited to, pings and other broadcast attacks on Business Associate’s firewall, port
scans, unsuccessful log-on attempts, denials of service and any combination of the above,
so long as no such incident results in unauthorized access, use or disclosure of PHI. For
purposes of this Agreement, the term “Security Incident” means the successful
unauthorized access, use, disclosure, modification or destruction of electronic PHI.

(a) Reporting Security Incidents or Improper Uses or Disclosures. Business
Associate shall make the report to the RECEIVER within three (3) business days
after Business Associate learns of such unauthorized use or disclosure or Security
Incident. In accordance with 45 C.F.R. Section 164.404, any unauthorized use or
disclosure of PHI that is a Breach of Unsecured PHI shall be reported as required
under subsection (b) below.

(b)  Notification of a Breach. Pursuant to 45 C.F.R. Section 164.410, Business
Associate shall provide written notice to the RECEIVER of any Breach of
Unsecured PHI within three business days after Business Associate discovers the
Breach. Business Associate's report to the RECEIVER shall identify or describe:
(i) the affected Individual whose Unsecured PHI has been or is reasonably believed
to have been accessed, acquired or disclosed, if known; (ii) the incident, including
the date of the Breach and the date of the discovery of the Breach, if known; (iii)
the types of Unsecured PHI involved in the Breach; (iv) any specific steps the
Individual should take to protect him or herself from potential harm related to the
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Breach; (v) what the Business Associate is doing to investigate the Breach, to
mitigate losses and to protect against further Breaches; (vi) contact procedures for
how the Individual can obtain further information from the Business Associate; and
(vii) such other information as required by 45 C.F.R. Section 164.404(c).

2.6 Use of Subcontractors. Business Associate shall require each of its subcontractors or
agents to whom Business Associate may provide PHI on behalf of the RECEIVER to agree
to written contractual provisions that impose at least the same obligations to protect such
PHI as are imposed on Business Associate by this Agreement, the Privacy and Security
Regulations and HITECH.

2.7  Access to PHI. To the extent Business Associate possesses PHI in a Designated Record
Set, Business Associate shall provide access, at the written request of the RECEIVER, to
PHI in a Designated Record Set, to the RECEIVER to meet the requirements under
Title 45, Section 164.524 of the C.F.R. or applicable state law and to meet the electronic
transmission requirements for access to Electronic Health Records by Individuals in
accordance with HITECH, including 42 U.S.C.A. Section 17935(e).

2.8  Amendments to PHI. To the extent Business Associate possesses PHI in a Designated
Record Set, Business Associate agrees to make any amendments to PHI in a Designated
Record Set that the RECEIVER directs or agrees to pursuant to 45 C.F.R. Section 164.526
at the request of the RECEIVER in the time and manner mutually agreed upon by the
Parties.

2.9  Allowing the RECEIVER to Monitor Compliance. Business Associate will make its
internal practices, books and records relating to the use and disclosure of PHI received
from, or created or received by Business Associate on behalf of, the RECEIVER available
to the Secretary for purposes of the Secretary determining the RECEIVER’s compliance
with the Privacy Rule and the Security Rule. Upon reasonable notice and prior written
request, Business Associate agrees to make available to the RECEIVER during normal
business hours, at Business Associate’s place of business, such practices, books and records
for the purpose of assessing Business Associate’s compliance with the Privacy Rule or
Security Rule; provided however, that such request does not compromise other proprietary
or confidential information of Business Associate or its other customers and is subject to
attorney-client and other applicable legal privileges.

2.10 Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or disclosure of PHI by Business
Associate in violation of the requirements of this Agreement.

2.11 Marketing. Business Associate shall not receive direct or indirect payment for marketing
communications which include PHI without authorization from the RECEIVER or the

affected Individuals unless such communication is permitted under the Privacy Regulations
and HITECH, including 42 U.S.C.A. Section 17936.
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2.12  Sale of PHI. Business Associate shall not receive direct or indirect payment in exchange
for any PHI including Electronic Health Records, unless Business Associate receives
authorization from the RECEIVER or by all affected Individuals, except as permitted under
HITECH including 42 U.S.C.A. Section 17935(d).

SECTION III - PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

3.1 General. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI to perform functions, activities, or services for, or on behalf of, the
RECEIVER as specified in the Underlying Agreement, provided that such use or disclosure
would not violate the Privacy Rule if done by the RECEIVER.

3.2  Specific. Except as otherwise limited in this Agreement, Business Associate may use or
disclose PHI for the proper management and administration of the Business Associate,
provided that such disclosures are Required by Law, or are permitted by law provided that
Business Associate obtains reasonable assurances from the person to whom the information
is disclosed that it will remain confidential and will be used or further disclosed only as
required by law or for the purpose for which it was disclosed to the person, and that the
person will notify the Business Associate of any instances of which it is aware in which
the confidentiality of the information has been breached. Additionally, except as limited
in this Agreement, Business Associate may use PHI to provide Data Aggregation Services
to Receiver (to the extent detailed in the Underlying Agreement) as permitted by 45 C.F.R.
Section 164.504(e)(2)(iXB). Business Associate may also de-identify PHI in accordance
with the standards set forth in 45 C.F.R. Section 164.514(b) and may use or disclose such
de-identified data unless prohibited by applicable law.

3.3 AccesstoPHI. Business Associate shall refer to the RECEIVER all requests by Individuals
for information about, or accounting of, disclosures of PHI in accordance with 45 C.F.R.
Section 164.524 and Section 2.7.

34  Documentation of Disclosures. Business Associate agrees to document disclosures of PHI,
other than for treatment, payment or healthcare operations or disclosures that are incidental
to another permissible disclosure, and information related to such disclosures to the extent
required for the RECEIVER to respond to a request by an Individual for an accounting of
disclosures of PHI in accordance with 45 C.F.R. Section 164.528.

3.5  Accounting of Disclosures. Business Associate agrees to provide to the RECEIVER, in a
reasonable time and manner, but not later than ten (10) business days of the RECEIVER’s
written request, information collected in accordance with Section 3.4 of this Agreement, to
the extent required to permit the RECEIVER to respond to a request by an Individual for
an accounting of disclosures of PHI in accordance with 45 C.F.R. Section 164.528.
Business Associate shall document all disclosures of PHI and information related to such
disclosures as would be required for the RECEIVER to respond to a request by an
Individual for an accounting of disclosures of PHI in accordance with Title 45,
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Section 164.528 of the C.F.R., including PHI in Electronic Health Records in accordance
with HITECH. Business Associate agrees to provide the RECEIVER, information
collected in accordance with this paragraph, to permit the RECEIVER to respond to a
request by an Individual for an accounting of disclosures of PHI in accordance with
Title 45, Section 164.528 of the C.F.R. and HITECH, including 42 U.S.C.A. Section
17935(c) with respect to Electronic Health Records. To the extent a request for an
accounting relates to disclosures of PHI in Electronic Health Records by Business
Associate, Business Associate shall provide the accounting directly to the RECEIVER
upon request.

3.6  Violations of Law. Business Associate may use PHI to report violations of law to
appropriate Federal and State authorities, consistent with 45 C.F.R. Section 164.502(j)(1).

SECTION 1V - OBLIGATIONS OF RECEIVER

4.1  Notice of Privacy Practices. The RECEIVER shall provide Business Associate with the
notice of privacy practices that [company name], has produced in accordance with 45
C.F.R. Section 164.520, as well as any changes to such notice that may affect Business
Associate’s use or disclosure of PHI no later than fifteen (15) days prior to the effective
date of the change or limitation.

4.2  Changes in Use of PHI. The RECEIVER shall provide Business Associate with any
changes in, or revocation of, permission by Individual to use or disclose PHI, if such
changes affect Business Associate’s permitted or required uses and disclosures. Business
Associate shall have a reasonable period of time to act on such notice but shall be provided
written notice no later than fifteen (15) days prior to the effective date of the change or
limitation.

4.3  Restrictions to Use of PHI. The RECEIVER shall notify Business Associate in writing no
later than fifteen (15) days prior to the effective date of any restriction on the use or
disclosure of PHI that Receiver has agreed to in accordance with 45 C.F.R. Section
164.522. Business Associate shall comply with the terms of such restriction.

44  RECEIVER Requests. The RECEIVER represents and warrants it shall not request
Business Associate to use or disclose PHI in any manner that would not be permissible
under the Privacy Rule if done by the RECEIVER. In the event the RECEIVER requests
Business Associate to use or disclose PHI in any manner, and such use or disclosure results
in a violation or alleged violation of HIPAA or this Agreement, the RECEIVER will hold
harmless Business Associate from all liabilities, costs and damages arising out of or in any
way connected with such use or disclosure, including reasonable attorney’s fees.

4.5  RECEIVER Disclosures. The RECEIVER represents and warrants to Business Associate
that the RECEIVER will not disclose any PHI to Business Associate unless the RECEIVER
has obtained any consents and authorizations that may be required by law or otherwise
necessary for such disclosure.
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SECTION V - TERM/TERMINATION

5.1 Term. The term of this Agreement shall be effective as of the day and year first above
written, and shall continue for as long as PHI is being exchanged by the RECEIVER and
Business Associate.

5.2  Termination for Cause. Either party may terminate this Agreement and the Underlying
Agreement for a material breach of this Agreement by the other party if such breach is not
cured within thirty (30) days of receipt of written notice thereof. If neither termination nor
cure are feasible, the RECEIVER shall report the violation to the Secretary.

5.3  Termination After Repeated Violations. Either party may terminate the Underlying
Agreement if either party repeatedly violates this Agreement or any provision hereof,
irrespective of whether, or how promptly, either party may remedy such violation after
being notified of the same.

54  Effect of Termination. Upon termination of this Agreement, Business Associate shall
destroy or return to the RECEIVER all PHI provided by the RECEIVER to the Business
Associate or created or received by the Business Associate on behalf of the RECEIVER.
If it is infeasible for Business Associate to return or destroy PHI upon termination of this
Agreement, Business Associate will maintain the protection required under this Agreement
of the PHI for the period of time required under applicable law, or in accordance with
Business Associate’s internal record retention schedule as in effect from time to time, at
which time Business Associate shall destroy the PHI in accordance with acceptable
business procedures. This provision shall also apply to PHI in the possession of
subcontractors or agents of the Business Associate, and Business Associate shall be fully
responsible for such compliance.

5.5 Survival. The rights and obligations of Business Associate under Section 5.4 of this
Agreement shall survive the termination of this Agreement.

SECTION VI - BREACH COST REIMBURSEMENT

6.1  Breach Cost Reimbursement. In the event of a Breach caused solely by Business Associate
and the HIPAA Regulations require notice to individuals pursuant to 45 C.F.R. Sections
164.404 and 164.406, Business Associate agrees to reimburse the RECEIVER for the
reasonable and substantiated costs related to the following: providing notifications to
affected individuals, the media, or the Secretary, providing credit monitoring services to
the affected individuals, if appropriate, for up to one (1) year, any fines and penalties
assessed against the RECEIVER directly attributable to Business Associate’s Breach,
investigation costs, mitigation efforts required under the HIPAA Regulations, and
attorney’s fees incurred directly as a result of the Breach (but not in connection with any
third-party claims).
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SECTION VII - MISCELLANEOUS

7.1  Construction. This Agreement shall be construed as broadly as necessary to implement
and comply with HIPAA and the HIPAA regulations. The parties agree that any ambiguity
in this Agreement shall be resolved in favor of a meaning that complies and is consistent
with HIPAA and HIPAA regulations. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended. Any ambiguity in this
Agreement shall be resolved to permit the Parties to comply with the Privacy Rule.

7.2  Notice. All notices and other communications required or permitted pursuant to this
Agreement shall be in writing, addressed to the party at the address set forth at the end of
this Agreement, or to such other address as either party may designate in writing from time
to time. All notices and other communications shall be mailed by registered or certified
mail, return receipt requested, postage pre-paid, or transmitted by hand delivery or
telegram. All notices shall be effective as of the date of delivery of personal notice or on
the date of receipt, whichever is applicable.

7.3 Modification of this Agreement. The parties recognize that this Agreement may need to
be modified from time to time to ensure consistency with amendments to and changes in
applicable federal and state laws and regulations, including, but not limited to, HIPAA.
The parties agree to execute any additional amendments to this Agreement reasonably
necessary for each party to comply with HIPAA, including any requirements related to a
Chain of Trust Agreement between the parties pursuant to the HIPAA security standards.
This Agreement shall not be waived or altered, in whole or in part, except in writing signed
by the parties.

7.4  Transferability. This Agreement may not be assigned by either party without the express
written consent of the other.

7.5 Governing Law and Venue. This Agreement shall be governed by, and interpreted in
accordance with, the laws of the State of Florida, without giving effect to its conflict of
laws provisions.

7.6  Binding Effect. This Agreement shall be binding upon, and shall inure to the benefit of,
the parties hereto and their respective permitted successors and assigns.

7.7  Execution. This Agreement may be executed in multiple counterparts, each of which
shall constitute an original and all of which shall constitute but one Agreement.

7.8 Gender and Number. The use of the masculine, feminine or neutral genders, and the use
of the singular and plural, shall not be given an effect of any exclusion or limitation herein.
The use of the word “person” or “party” shall mean and include any individual, trust,
corporation, partnership or other entity.
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7.9  Priority of Agreement. If any portion of this Agreement is inconsistent with the terms of
the Underlying Agreement, the terms of this Agreement shall prevail. Except as set forth
above, the remaining provisions of the Underlying Agreement are ratified in their entirety.

7.10  Entire Agreement. This Agreement constitutes the entire Agreement between the parties
concerning the subject herein, and supersedes all prior oral or written agreements between
the parties on same.

7.11 Beneficiaries. The parties agree that there shall be no incidental or intended third-party
beneficiaries under this Agreement, nor shall any other person on entity have rights arising
from the same.

IN WITNESS WHEREOF, the parties have hereunto set their hands effective the day and year
first above written.

[signature page follows]
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The RECEIVER
Signature:

Name: Mary Linzee Branham
Title: Asst. Division Director
Date: June 1, 2016

Address: 2020 Capital Circle, SE
Alexander Building, 3" Floor
Tallahassee, FLL 32301

Rev. 5/16

DocuSigned by:

BUSINESS ASSOCIATE

Signature: villin Austa
Name: Walter Lista ° AAOCEBB3CD387438...
Title: Executive Vice President
Date: 6/1/2016

Address: 2000 SW 75 Ave suite 400

Miami, F1. 33155
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Name: Mary Linzee BrzmhamV
Title: Asst, Dw{/xon Direetor
Date: June 1, 2016

Address: 2020 Capital Circle. SE

Alexander Building, 3" Floor
Tallahassee, F1. 32301
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

In Re: The Receivership of
Case No.: 2014 CA 2762

FLORIDA HEALTHCARE PLUS, INC.

ORDER APPROVING SETTLEMENT AGREEMENT BETWEEN RECEIVER AND LA
LEY RECOVERY SYSTEMS, INC.

THIS CAUSE was considered on the Receiver's Motion for Order Approving Setflement
Agreement Between Receiver and La Ley Recovery Systems, Inc. After review of the Motjon, the
Settlement Agreement, and being otherwise fully advised in all material premises, it is|hereby
ORDERED and ADJUDGED as follows:

1. Subject to this Court’s approval, and based upon the rationale set forth in the
agreement, including the Receiver’s audit of La Ley’s system and methodologies, the Receiver
has entered into a Settlement Agreement with La Ley Recovery Systems, Inc. to settle the
dispute raised by the Receiver’s Petition to Enjoin La Ley Recovery Systems Inc., Its Affiliates,
Assignees, Representatives, Agents, Subcontractors, and All Other Entities From Further
Collection Activities on Behalf Of Florida Healthcare Plus, Inc.

2. The Court finds that the Settlement Agreement was negotiated in good faith and
is in the best interest of the estate of Florida Healthcare Plus, Inc.

3. The Receiver’s Motion for Order Approving Settlement Agreement Between
Receiver and La Ley Recovery Systems, Inc. is hereby GRANTED.

4. The Court retains jurisdiction to enforce the terms of the Settlement Agreement.

Page 1 of 2
Case No.: 2014-CA-2762
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DONE AND ORDERED in Chambers at Leon County Courthouse, Tallahassee,

Florida, on this the / fz of June 2016. ﬂ /%
7>

GEORGE S. REYNOLDS, 111
CIRCUIT JUDGE

Copies furnished to:

Jamila G. Gooden, Esq., at jamila.gooden/@myfloridacfo.com

Yamile Benitez-Torviso, Esq. at yamile.benitez-torviso@myfloridacfo.com
E. Barclay Cale, Esq. at beale(@'calelaw.com

James A. Mckee, IMcKee@folev.com

John H. Ruiz, Esq., serve@lawofficeslaley.com

Gustavo J. Losa, glosa@lawofficeslaley.com

Page 2 of 2
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Medicare Advantage Organizations

¢ Actna Health Inc. d/b/a Coventry Health Plan of Florda,_ Ipe,
¢« AHFMCO of Florida, Inc. d/b/a Pasitive Healtheare

¢ Amerigroup Florida, Ing.

¢ AvMed, Inc. dfblz AvMied Health Plans

¢ Behealthy Florida, Inc. d/b/a Florida Blue

¢ Boetter Health, Inc,

¢ BlueMedicare Preferred HMO

©  Capital Health Plan, Ine

¢ CarePlus Health Plans, Inc.

¢ Cigna Heslthcare of B iorida, Inc.

¢ Eden Hcealth Plans, Inc,

¢ Florida Health Care Plane

¢ Flonda Healthcare Plus

¢ Florida Heslth Solution HMO ¢ ompany

¢ Florida MHS, Inc. d/b/a Magellan Complete Care

¢ Flonda True Health, Jnc,

« - Freedom Health, hnc.

¢ Health First Bealth Plans, Ine.

¢ Health Options, Inc. é/b/a Fiodda Blye HMO

¢ HealthSpring of Florida, Inc. d/b/a Leon Medica) Centers Heelth Plags
“ HealthSun Jealth Plans, Inc,

¢ Healthy Pulm Beaches, Inc,

¢ Humana Health Inswance Compeny of Fiorida, Inc.

¢ Humana Insurance Company

*  Humeanz Medica] Plan, inc.

¢ Medica HealthCare Plang, Inc.

¢ Molina Healthcare of Fiorida

¢ Neighborhood Health Partnership, Ine,

¢ Optimum HealthCare, Inc.

«  Preferred Care Partners, Ine.

¢ Preferred Medical Play, inc.

¢ Simply Healthcare Plans, Inc. d/b/a Clear Health Alliance
¢ Sunshine State Health Plan, Inec.

¢ The Public Health Trust of Dade County d/b/a IV Healh Pian
¢ Ultimate Health Plans, Inc.

*  UniledHealthcars of Florida, Ine,
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© WellCare of Florida, Inc.

204



Case 1:18-cv-23165-RNS Document 1-1 Entered on FLSD Docket 08/03/2018 Page 205 of
210

IN THE COUNTY COURT OF THE
11th JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CASE NO.: 2015-017104-CA-01
MSPA RECOVERY, LLC,
a Florida profit corporation,

Plaintiff,
V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant,
/

AGREED ORDER

THIS CAUSE came before the Court July 10, 2017 for telephonic hearing® on the
Defendant’s Motion to Dismiss the Third Amended Complaint and the Plaintiff’s Motion to
Compel Better Interrogatory Answers. Based on the agreement of the parties and to further
judicial efficiency, the Court orders and adjudges:

1 Because Plaintiff has expressed an intent to file a motion for leave to file an
Amended Complaint, Defendant agrees that its motion to dismiss the pending complaint is moot.
Plaintiff has until July 24, 2017 to file its motion for leave to file its Fourth Amended
Complaint.

2. Plaintiff’s Motion to Compel Better Answers to Interrogatories is denied without
prejudice to renew at an appropriate time given the Court’s stay of discovery in its Class Action
Scheduling Order dated March 15, 2016.

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 07/10/17.

P

BARBARA ARECES
CIRCUIT COURT JUDGE

! Parties agreed to cancel hearing but appeared telephonically at the request of the Court.

112140737.1
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No Further Judicial Action Required on THIS
MOTION
CLERK TO RECLOSE CASE IE POST
JUDGMENT

The parties served with this Order are indicated in the accompanying 11th Circuit email
confirmation which includes all emails provided by the submitter. The movant shall
IMMEDIATELY serve a true and correct copy of this Order, by mail, facsimile, email or
hand-delivery, to all parties/counsel of record for whom service is not indicated by the
accompanying 11th Circuit confirmation, and file proof of service with the Clerk of
Court.

Signed original order sent electronically to the Clerk of Courts for filing in the Court file.
Copies furnished to:

serve@msprecovery.com; breid@carltonfields.com; mallen@carltonfields.com

112140737.1
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IN THE CIRCUIT COURT IN OF THE 11%
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CASE NO.: 15-17104-CA-01
MSPA CLAIMS 1, LLC,

Plaintiff,
V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.
/

AGREED ORDER ON PLAINTIFF’S UNOPPOSED
MOTION FOR LEAVE TO FILE FOURTH AMENDED COMPLAINT

This cause came before the Court upon Plaintiff’s Unopposed Motion for Leave to File its
Fourth Amended Complaint. The Court, upon consideration of the Motion and being otherwise
advised in its premises, it is:

ORDERED and ADJUDGED as follows:

1. Plaintiff’s Motion to file its Fourth Amended Complaint is GRANTED.

2. Plaintiff has ten (10) days from the date of this order to file its Fourth Amended

Complaint.
3. Defendant has thirty (30) days thereafter to file its response.

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 08/04/17.

P

BARBARA ARECES
CIRCUIT COURT JUDGE

Copies furnished to:
All Counsel of Record
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No Further Judicial Action Required on THIS
MOTION
CLERK TO RECLOSE CASE IF POST
JUDGMENT

The parties served with this Order are indicated in the accompanying 11th Circuit email
confirmation which includes all emails provided by the submitter. The movant shall
IMMEDIATELY serve a true and correct copy of this Order, by mail, facsimile, email or
hand-delivery, to all parties/counsel of record for whom service is not indicated by the
accompanying 11th Circuit confirmation, and file proof of service with the Clerk of Court.

Signed original order sent electronically to the Clerk of Courts for filing in the Court file.
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IN THE CIRCUIT COURT OF THE 11™"
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION

CASE NO. 2015-17104-CA-23
MSPA CLAIMS 1, LLC,

Plaintiff,
V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.
/

AGREED ORDER ON PLAINTIFFS’ CORRECTED AMENDED
MOTION FOR LEAVE TO AMEND COMPLAINT!

THIS CAUSE came before the Court on Plaintiff’s Corrected Amended Motion for Leave
to Amend Complaint (“Corrected Amended Motion™), filed March 16, 2018. The parties have
stipulated to the filing of the Fourth Amended Complaint attached to the Corrected Amended
Motion. Based on the agreement of the parties, it is

ORDERED AND ADJUDGED as follows:

1. Plaintiff’s Corrected Amended Motion for Leave to Amend Complaint is granted.

2. Plaintiff has ten (10) days from the date this Order to file its Fourth Amended Complaint.

3. Defendant shall respond to the Fourth Amended Complaint within thirty (30) days
thereafter.

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on 06/27/18.

===

BARBARA ARECES
CIRCUIT COURT JUDGE

1 On August 4, 2017, this Court entered an Agreed Order on Plaintiff’s Unopposed Motion for Leave to File Fourth
Amended Complaint. Due to an electronic glitch in the delivery system, the order was never received by the Clerk’s
Office. This order supersedes the August 4, 2017 order. The Clerk has been provided with a copy of the August 4,
2017 order to correct the record.
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No Further Judicial Action Required on THIS
CLERK TO RECLOSE CASE IF POST
JUDGMENT

The parties served with this Order are indicated in the accompanying 11th Circuit email
confirmation which includes all emails provided by the submitter. The movant shall
IMMEDIATELY serve a true and correct copy of this Order, by mail, facsimile, email or
hand-delivery, to all parties/counsel of record for whom service is not indicated by the
accompanying 11th Circuit confirmation, and file proof of service with the Clerk of Court.

Signed original order sent electronically to the Clerk of Courts for filing in the Court file.

Copies furnished to:
serve(@msprecovery.com; breid@carltonfields.com; mallen@carltonfields.com
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_UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
MSPA CLAIMS 1, LLC, a Florida Limited Liability )
Company, MSP RECOVERY CLAIMS, SERIES )
LLC, a Delaware entity, and SERIES 16-05-456,a )
series of MSP RECOVERY CLAIMS, SERIES )
LLC, )
) CaseNo.:
Plaintiffs, )
)
v. )
)
STATE FARM MUTUAL AUTOMOBILE )
INSURANCE COMPANY )
)
)
)
)
)
)
)
)

Defendant.

DECLARATION OF KRISTY STAPLETON

I, Kristy Stapleton, under penalty of perjury, declare and state as follows:

L. I am over the age of 21 and am competent to make this Declaration.

2. I am employed by State Farm Mutual Automobile Insurance Company ("State
Farm Mutual") as an Assistant Vice President-Accounting at State Farm Mutual's corporate
headquarters in Bloomington, Illinois. I have been employed by State Farm Mutual for over
35 years in various accounting functions and I oversee the department that prepares and files
the Annual Statements and related filings for State Farm Mutual and its property and casualty
affiliates. I have personal knowledge of the matters stated herein and, if called as a witness,
could competently testify thereto,

3. State Farm Mutual is a mutual insurance company §rganized under the laws of
Illinois with its home office in Bloomington, Illinois. State Farm Mutual is licensed to éonduct

business and does conduct business in all 50 states and the District of Columbia.
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4, State Farm Mutuél's books and records are maintained in its home office, its
directors are elected primarily at its home office, and its Board of Directors meetings are held
primarily at its home office.

5. State Farm Mutual's principal officers are located at its home office and its
federal income tax returns and state premium tax returns are filed from its home office.

6. State Farm Mutual's functional departments are headquartered at its home
office, including its Property and Casualty (“P&C”) Actuarial Department, which drafts its
policy forms, its P&C Underwriting Department, which creates its underwriting standards, its
P&C Claims Department, its Human Resources Department, its Systems Department; and its
Administrative Services Department, among others.

I declare under penalty of perjury under the laws of the United States that the foregoing
is true and correct.

Kristy Stapleton
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