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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JAY MINERLEY and TIM SINGLETON,
~ Individually and as Class Representatives, .
No. 1:13-¢v-01377-JHR-KMW
Plaintiffs, .
CIVIL ACTION
V.

AETNA, INC., AETNA HEALTH, INC,

(aNJ Corp.), AETNA HEALTH
INSURANCE CO., AETNA LIFE D
INSURANCE CO., and THE RAWLINGS
COMPANY, LLC, ’

Defendants.

FIRST AMENDED CLASS ACTION COMPLAINT

Plaintiffs, Jay Minerley and Tiﬁl Singletoﬁ, mdividually and as class
representatives for all similarly situated individuals who are covered by non-
ERISA pre-empted health insurance policies, excluding non-ERISA governmental
and church plans, and have had liens, subrogation and/or repayment demands
asserted by Defendants, Aema, Inc., Aetna Health, Inc. (é NJ ,corp.), Aetna Health
Insurance Co., Aetna Life Insurance Co. (collectively “Aetna”) and The Rawlings
Company LLC (“Rawlings”), (hereinafter collectively referred to as

| “Defendants”), as against their personal injury recoveries, by ana through their

undersigned counsel, bring this Complaint and alleges as follows:
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INTRODUCTION

1. Plaintiffs, and all other similarly situated members of the class they
seek to represent, were covered by non-ERISA pre-empted health insurance plans,
excluding non-ERISA governmental and church plans, issued by Aetna and |
sustained personal injuries for which they sought recovery and have had li¢ns,
subrogation demands and/or repayment demands asserted against them by the
Defendants. The Defendants violated New Jersey’s anti-subrogation laws (N J SA
2A:15-97 and N.J.A.C. 11:4-42.10) by asserting liens, subrogation demands and/or
demands for repayment from Plamtiffs’ personal injury recoveries.. As a
consequence, the Plaintiffs, and other members of the cléss they seek to represent,
are entitled to recover from the Defendants their actual damages, frebie damages,
punifive damages, attorney fees, interest, costs and other equitable relief. |

PARTIES
2.‘ Pléintifﬁ Jay Minerley, is an adult individual, sui juris, who ‘was
injured in a motor vehicle accident in Morris County, New Jersey. |
3. Pléintiff, Tim Singleton, is an adult, sui juris, who was insured under a

policy of health insurance issued in and subj ect to the laws of New J ersey.
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4. Plaintiffs; and other similarly situated members of the proposed class
they seek to represent, were covered by non-ERISA pre-emptéd health insuraﬁée
plans, excluding non-ERISA governmental and ‘church élans, issued by Aetna in,
and subject to the laws of, the State of New Jersey and sustained personal injuries

 for which they soughf recovery and have had liens, subrogation demands and/or
repayment demands asserted against them by the Defendanté.
5. Plaintiffs bring this action on their own behalf and, pursﬁant‘ Rule
4:32, on behalf of all other bersons similarly situated.

6 Aetna, Inc. 1s a Corporation duly authorized and licensed to issue

fnsurance policies and conduct business in the State of New Jersey, and in fact
conducts business in Atlantic County and throughout all of New Jersey.

7. Aetna Health, Inc. is a New Jersey corporation duly authotized and
licensed to issue insurance policiesA and conduct business in the State of New
Jersey, and in fact, conducts‘ business in Atlantic County and throughout all of New
Jersey.

| 8. Aetna Health Insurance Company is a corporation duly authorizéd and
licensed to issue insurance policies and conduét bﬁsiness in the Sfate of New
Jersey, and m fact conducts business in Atlantic County and throughout all of New

Jersey.
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9. Aetna Life Insurance Company is a corporation duly authorized and
licensed to issue insurance policies and conduct business in the State of Now'
Jersey, and 1n fact conducts business in Atlantic County and throughout all of New
Jeréey.

| 10. Rawlings is a limited liability company duly authorized to conduct
business in the State of N}ewA Jersey, and in fact, conducts businoss in Atlantic
County and throughout all of Now Jersey. |

FACTUAL ALLEGATIONS

11.  Aetna specializes in offering a broad range of health insurance

V - products and related services.

12. Rawlings specializes 1n healthcare subrogation oewices. At all times
relevant hereto, Ranings acted as an agexit and servant on behalf of Aetna.

13.  Based on _the specializod health insutanoe serﬁces and ptoducts they

offer in New Jersey, Defendants knew or should have known that health insurance

liens, subrogation and reimbursement are prohibited under New Jersey law.

14.  On or about May 20, 2010, plaintiff Jay Minerley was involtzed In a

motor vehicle accident in Morris County, New Jersey, wherein he sustained serious
mjuries and receivéd benefits under a health insurance policy issued in and subj ect

to the laws of New Jersey.
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15.  On or about December 4, 2006, plamtiff Tim Singleton was involved
in a motor vehicle accident in which he sustained serious injuries' and received
benefits under a health insurance policy‘ 1ssued in and squect to the laws of New
Jersey.

| 16‘, - As a result of the injuries sustained in the above referenced accidents,
Plaintiffs sought and received medical beneﬁts through non-ERISA pre-empted
health insurance policies issued to them by Defendant Aetna.

17. Plamtiffs filed civil lawsuits against the respective tortfeasors
involved 1n each motor vehicle accident, assertinvg that such tortfeasors caused the
motor vehicle accidents and were thus liable to Plaintiffs for theirr resulting

damages.

18. Rawlings, acting as an agent for Aetna, has asserted, and continues to

assert, a hien, subrogation claim and/or demand for reimbursement for the benefits
which Aetna paid as against Plaintiffs’ personal injury recoveries.
19.  Plamtiff Jay Minerley has made payment to Defendants in response to

the Defendant’s lien, subrogation and/or repayment demands. -

20.  The Defendants actions were part of a purposeful practice and plan to

collect mbney from insureds when such lien, subrogation claim and/or repayment

demand was known to be unlawful.

1
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21. The Defendants’ actions were pursuant to a common policy and
practice with respect to the Plaintiffs and as to all other class members.

CLASS ALLEGATIONS

22. Plaintiffs, on behalf of themselves and the members of thé Class,
repeat and re-allege the allegaﬁons} of the preceding paragfaphs as though fully
| restated herein. |
L DEFINITION OF THE CLASS
23. Plamntiffs, and the other similérly situated individﬁals,»'constitute a

class within the meaning of Rule 4:32 of the Rules Governing the Courts of the

State of New Jersey.

24. The Class is defined as all of those individuals v;fho had health
insurance coverage through non—ERISA pre—empted plans, excluding non—ERISA
governmental and church plans, issued by Aetna in and subject to the laws of New
Jersey and against Whom Aetna‘directly, or indirectly through its agent, Rawlings,
has asserted liens, subrogation demands and/or demands for repayment from their

personal injury recoveries. !
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. NUMEROSITY
25.  The Class is so numerous as to render joinder of all members
impracticable as Aetna is one of the largest health insurers in the U.S., with over

100,000 members in the State of New Jersey alone. The identities of a majority of

the Class members are presently unknown but are ascertainable through
appropriate disco{fery_ |
oL EXISTENCE AND PREDOMINANCE OF COMMON ISSUES
.' 26v. Cdmmon questions of law and fact ére applicable to all members of
“the Class.
27.  The common questions of law and fact arise from and concern the
following facts and actions:

a. all Class members are. covered by non-ERISA pre-empted health
insurance plans, excluding non-ERISA governmental and church
plans, issued by Aetna under and subject to the laws of the State of
New J ersey;

b. all Class members received health benefits from Aetna as a result of

personal injuries they sustained; and
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'c. the Defendants asserted liens, subrogation‘ claims  and/or
;eimbursement demands to all of the Class' members in violation of
New J ersey’s ant1-subrogation laws.

28.  The questions of law and fact cbmmpn to the members of the Class, as
above noted, predominate over any questions afféctihg’ only individual members,
and thus, this class action is superior to other available methods for the fair and
| efficient adjudication of this controversy. |
Iv. TYPICALITY

| 29.  Plaintiffs’ claims are typical of the claims of other members of the
Class. All such claims arise out of the Defendants’ wrongful assertion of liens,
subrogation claims and/dr reimbursement demands against the personal injury
recovéries of Pléintiﬁ?s and the proposed Class “members. Plaintiffs and the
proposed Class. members have suffered a common injury ‘arising out of the
Defendants’ common course of vconduct as alleged herein.
V. ADEQUATE REPRESENTATION
30.“ | Plaintiffs will fairly and adéquately protect and represent the interests
of the Ciass and have no interest antagonistic to, or in conflict Witﬁ, those of other

Class members.
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31. Plainﬁffs have the time and resources to prosecute this action and
have retained qualified counsel Who have had extensive experience m matters
involving the rights of insureds and federal court Iitigation. Pléintiffs mtend to
prosecute this action vigorpusly for the benefit of the Class. | |
VL.~ SUPERIORITY

32. A class action is superior toz other available methods for a fair and
efficient adjudication of this controversy because individual joinder of all members
of the Class is impracticél. Furthermore, damages suffered by members of the

Class may be relatively small when compared to the expeﬁse and burden of

individual litigation, which would make it difficult or impossible for individual

members of the Class to obtain relief. The interests vo‘f judicial economy‘ favor

adjudicating the claims of the Class on a classwide basis rather than an individual

basis.

VI RISKS OF INCONSISTENT OR VARYING ADJUDICATION

v33. Class treatment is proper in this proceeding in order to avoid
inconsistent or varying adjudications with respect to individual Class members.
Separate actions by mmdividual members of the Class would create a risk that

adjudication of disputed issues of law or fact as to some of the former non-

barg'aining. unit employees would be binding upon other Class members not party
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to the adjudication, or would otherwise substantially impair or impede their ability

to protect their interests.
34. Pursuant> to R. 4:32, the Class meets aH tﬁe requirements for class A
certification. |
| COUNT 1
Named Plaintiffs v. Agtna
Violation of N.J.S.A. 2A:15-97 and N.J.A.C. 11:4-42.10
35. ) Plaintiffs, on behalf of themselves and other persons similarly

situatéd, repeat and re-allege the allegations of the preceding pafagraphs as if fully

restated herein.

36. © Rawlings, acting as an agent for Aetna, has asserted, and continues to
assert, a lien, subrogatipn claim and/or demand for reﬁayment for the benefits
Which Actna paid as against Plaintiffs’ pérsonal Ijury recoveries.

37. In asserting such liens, subrogation _claim. and/or demand for

~ repayment, Rawlings acted at the direction and behest, and with the permission and
consent, of Aetna.

38. In asserting such liens, subrogation claim and/or '. demand for

repayment, Rawlings acted within the course and scope of its retention by, and

agency of, Aetna.
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39. Pursuant to N.J.S.A. 2A:15-97 and N.JA.C. 11:4-42.10, health
msurers are prohibited from asseﬁiﬁg lien, subrogation and/or reimbursement
claims.

,40.. Defendants’ assertion of liens, subrqgétion claimé and/or demands for
repayment as against Plaintiffs’ personal injury recove;ies 1s a violation of N.J.S.A.
2A:15-97 and N.J.A.C. 11:4-42.10.

41.  As a result of Defendants’ violation of N.J.SA. 2A:15-97 and
NJAC. 11:4—42.10, Plaintiffs are entitled to declaratory, injunctive and monetary
relief. | |

COUNT II
Named Plaintiffs v. Aetna
Breaéh of Contract

42. Plaintiffs, on behalf of themselves and other persons similarly
situafed, repeat and re-allege the allegations of the preceding paragraphs as if fuliy
restated herein.

43. NJSA 2A:1597 and NJAC. 11:4-42.10 were in‘full'force and
effect at the time of iésue or renewal of the health insurance policies issued by
Aetna to Plaintiffs and, as such, the policies were amended by operation of law to

“conform with said statute and code.
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44. Pursuant to N.J.S.A. 2A:15-97 and N.JA.C. 11:4-42.10, health
msurers are prohibited from including subrogation, liens and/or reimburseinent
provisions in their policies.

45.  Defendants” assertion of liens, subrogation claims and/or repayment

demands as against Plaintiffs’ personal injury recoveries is a breach of the

insurance policy contracts Aetna entered into with Plaintiffs.
46. Asa resﬁlt of Aetna’s breach of its contracts, Plaintiffs are entitled to
declaratory, injunctive and monetary relief.
COUNT 111
N#med Plaintiffs v. Aetna

Breach of Duty of Good Faith and Fair Dealing

47.  Plaintiffs, on behalf of themselves and other persons similarly

situated, repeat and re—allége the allegations of the preceding paragraphs as if fully
restated herein.

48. At all times relevant hereto, Aetna was an insurer of Plamntiffs and,
accordingly, owed a special duty of gOOd faith and fair dealing tov Plaintiffs as its
insureds,

49. Atall tirﬁes relevant hereto, Aetna knew, or should héve known, that
New Jersey law prohibits liens, subro gatioﬁ claims and reimbursement demands by

health msurers.
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50. Aetna’s wfongful assertion of liens, subrogation claims and/or
repayment demands as against Plaintiffs’ personal injury recoveries was é breacil
of Aetna’s du‘;y of good faith and.fair dealing.

51. Plaintiffs have suffered damages as a reéult of Aetna’s breach of
Aetné’s duty éf good faith and fair dealing.

52. As aresult of Aetna’s breach of its duty of good faith and fair dealiﬁg,
Plaintiffs are entitled to declaratory, injunctive ahd monetary relief.

'COUNT 1V

Named Plaintiffs v. Aetna

Violation of New Jersey Consumer Fraud Act
53. Pléintiffs, on behalf of themselves and other persons similarly
sitﬁated, repeat and re-allege the allegations of the preceding paragraphs as if fuliy
restated herein.

54. The New Jersey Cvonsum'er Fraud Act (“CFA”), N.JSA. 56:8-19,
| prohibits deceptive, fraudulent and unconscionable practices and dealings in the
.marketing or sale of merchandise including insurance policies.

55. At the time of the issue or renewal of Plaintiffs’ health insurance

poliéies; Aetna knew, or should have known, that‘ the inclusion of any policy
provision 'allowing subrogation or reimbursement was a violation of’ New Jersey

 Jaw.
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56. Aetna’s inclusion of lieﬁ, svubrogation and/or reimbursement
provisiens in its health insurance policies covering Plaintiffs was a violation of the
CFA. |

57, Asa result of Aetna’s violation of the CFA, Plaintiffs are entifled to
declaratory, injunctive and monetary relief, including treble damages.
| COUNT V
Named Plaintiffs v. Aetna
Violation of Fiduciary Duty
Restatement (Seeond) ef Torts § 874

58.  Plaintiffs, on behalf of themselves and other persons similarly

situated, repeat and re—allege the allegations of the preceding paragraphs as if fully
- restated herein.

59. At all times relevant hereto, Aetna Wae an insurer of Plaintiffs and,
accordingly, had a fiduciary duty to Plaintiffs as its insureds.
| : 60. Pursuant to Section 874(a) of the Restatement (Second) of Torts, a
beneﬁciéry in a fiduciary relationship is entitled to tort damages for harm caused

by the fiduciary’s breach of a duty arising out of that relationship.
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' 61. Aetna’s inclusion ' of lien, subrogétion and/or reimbursement
provisions in its health insurance policies‘ covering Plaintiffs, and its assertion of
liens, subrogation and/or repayment demands as against Plaintiffs” personal injury
recoveries, was a violation of its ﬁduciary duty to Plaintiffs.

62. As a result of Aetna’s violation of its ﬁduciéry duty, Plaintiffs are |
entitled to declaratory, injunctive and monetary relief, inchiding punitive damages.
COUNT VI
Named Plaintiffs v. Aetna

Directing or Permitting Conduct of Another

Restatement (Secohd) of Torts § 877
63. Plamtiffs, on behalf of themselves and éther persons similarly
- situated, repeat and re-allege the allegations of the preceding paragraphs as if fully
restated herein. |
64. Pursuant to Section 877 of the Restatement _(Seqond) of Torts, a
person is subject to liability if he orders or induces the tortious conduct of another,

if he knows or should know of circumstances that would make the conduct tortious

if it were his own.
65. At all times relevant hereto, Aetna knew, or should have known, that
New Jersey law prohibits liens, subrogation claims and reimbursement demands by

health insurers.
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66. Despite such knowledge, Aetna retained, hired, authorized, induced
and allowed Rawlings to assert liens, s‘ubr(v)gationv claims and/or repayment
demands on Behalf of Aefna, as against Plaintiffs’ persbhal injﬁry recoveries.
| 67. As a result of Aetna’s conduct, Plaintiffs are éntitled' to declaratory,
mjunctive and monetéry relief, inclﬁding pﬁﬁitive dama gés.
COUNTY VII
Named Plaintiffs v. Aetna
Bad Faith

68. Plaintiffs, on behalf of themselves and other persons similarly

situated, repeat and re-allege the allegations of the preceding paragrapﬁs as if fully
restafed_ herein.

69. Aetna has asserted and continues to assert ﬁens, subrogation claims
and/or demands for reimbursement for benefits which it paid, as against Pllamtiﬁ:"s’
personal injury recplven'es.

70. - Aetna’s assertion of liens, demands for subrogation and/br

reimbursement as against Plaintiffs’ personal injury recoveries is in violation of

- New Jersey’s Anti—Subro gation law.
71.  Aetna knew, or should have known, that its assertion of such liens

and/or demands for subrogation and/or reimbursement were unlawful.
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72.  Aetna purposefully chose to make such assertion of liens, demands for
subrogation and/or reimbursemént despite its knowledge that such conduct was
unlawful.

73.  Aetna engagedvin a course of conduct to misrepresent policy benefits
and to misrepresent material facts or policy provisions. |

74.  Aetna engaged in a course of conduct in which it failed to disclose
pertinént benefits, coverages, terms or other conditions or provisions of its
insurance policies.

75. Aetna purposefully ob}tained and/or attempted to obtain Plaintiffs’

- property through deception. |

76‘. Aetna’s conduct was purposefully and specifically designed to thaiﬁ
monies from ifs insureds for its own financial benefit and proﬁt.‘

77.  As a result of Aetna’s conduct, Plaintiffs are entitled to declaratory,v
injunctive and monetary relief, including punitive damages.

COUNT VIII

Named Plaintiffs v. Aetna
Acting in Concert - Restatement (Second) of Torts § 876
78, Plaintiffs, on behalf of themselves and other persdns similarly
situated; repeat and re-allege the allegations of the preceding paragraphs as if fully

restated herein.

[
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79.  Pursuant fo Sekction 876 of the Resfatement (Second) of Torts, a party
is subject to liability if it doeé a tortious act n vconc'ert with, or pursuant to a
commoﬁ design with, another, or if it knows that the other’s conduct constitutes a
breach of duty and gives substantial assistance or encomageﬁent to the other.

80. At all times relevant hereto, Aetna knew, or should have known, that
Aetna’s inclusion of subrogation or reimbursement provisions in its health
insurance policies covering Plaintiffs, and its assertipn of liens, subrogation
demands and/or repayment demands as ag_aiﬁst Plaintiffs’ persdnal mjury

recoveries, was in violation of New Jersey law.

81. In asserting liens, subrogation demands and/or demands for
repayment as against Plaintiffs’ personal injury recoveries, Aetna acted in concert

with, and pursuant to a common design with, Rawlings.

82.  Pursuant to Section 876 of the Restatement (Second) of Tort‘s, Aetna
is liable to Plaintiffs for its assertion of liens, subrogétion demands and/or demands
for repayment as against their persoﬁal mjury recoyeries.

83, As a result of Aetna’s conduct, Plaintiffs are entitled to declaratory,

injunctive and monetary relief, including punitive damages.
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COUNT IX
Plaintiff Jay Minerley v. Aetna

Intentional Misrepreséntaﬁon

1561

84. Plamtff Jay Miﬁerley, on behalf of himself and other persons

similarly situated, repeats and re-alleges the allegations of the preceding

paragraphs as if fully restated herein.
85.  Aetna represented to Plaintiff Jay Minerley that it was entitled to
lien, subrogation and/or reimbursement from his personal injury recoveries.

86. At all times relevant hereto, Aetna knew, or should have known, th

a

at

. New Jersey law prohibits liens, subrogation claims and/or reimbursement demands

by health insurers. -

87. Aetna’s wrongful assertion of liens, subrogation claims and/or

‘repayment demands as against Plaintiff Jay Minerley’s personal injury recovery

was an intentional misrepresentation of fact.

88. Plaintiff Jay Minerley relied to his detriment on Aetna’s intentional

misrepresentation of fact contained in its lien notices and subrogation and

repayment demands.

89. As aresult of Aetna’s intentional misrepresentation of fact, Plaintiff

Jay Minerley is entitled to deciaratory, injunctive and monetary relief, mcluding

punitive damages.
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COUNT X
Plaintiff Jay Minerley v. Aetna
Conversion
-90.  Plaintiff, Jay' Minerley, on behalf of himself and other persons

similarly situated, repeats and re-alleges the allegations of the preceding
paragraphs as if fully restatéd herein. . |
| 91. Plaintiff Jay Minerley possessed property in the fomi of compensation
recéived for injuries suffered.

92.  Plaintiff Jay Minerley had a right to immediate possession and use of |

the compensation he received for such injuries.

93. Aetna’s wrongful assertion of liens, subrogation claims and/or
repayment demands as against Plaintiff Jay Minerley’s personal injury recovery
was an unlawful interference with his right to immediate possession and use of the
compénsation received.

94. As'a r_esult of Aetna’s uﬁléwﬁll interfergnce ‘with - Plaintiff Jay

. Minerley’s compensation, he is entitled to dec]a;atOry, injunctive and monetary |

relief.
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COUNT XI
Plaintiff Jay Minerley v. Aetna
Violation of N.J.S.A. 2C:20-4 (Theft by Deception)

95 . Plaintiff - Jay Minerley, on behalf of himself and other peréons
similarly situated, repeats and re-alleges the allegations of the préceding
paragraphs as if fully restated herein.

96. . Aetna purposefully obtained property of Plaintiff Jay. Minerley
through deception. |

97.  Aetna created or feinforced a false impressién.

98. Aetna failed to correct a false impression which it previously created
or reinforced, or which it knew to be influencing Plaintiff Jay Minerley to whom it -
stood in a fiduciary or confidential reiationsbip. | |

99. As a result of Aetna’s conduct, Plaintiff Jay Minerley is entitled to |
declaratory, injunctive and monetary religf, including punitive damages.

| COUNT X11

Plaintiff Jay Minérley v. Aetna
Unjust Enrichment

100. Plamtiff Jay Minerley, on behalf of himself and othef persons

similarly situatéd, fepeats and re—allegés the allegations of the preceding

paragraphs as if fully restated herein.
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101. As a result of the wrongful collection of monies by Defendants, Aetna
has benefitted at the expense of Plaintiff J ay Minerley, as well as. other persons
similarly situated. |

102. As a result of the Wrongful collection of monies by Defendants, Aetna
has been enriched at the expense of Plaintiff Jay Minerley, as well as other persons
similarly situated.

103. As a result of the wrongful collection of mom'és by . Defendants,
Aetna’s enrichmenf at the expense of Plaintiff Jay Minerlé‘y, and other persons
similarly situated, was unjust‘.

104. As a result of Aetna’s unjust enric]‘jment,‘ Plaintiff Jay Minerley is
entitled .to declaratory, injunctive and monetary relief, |

COUNT XHI

Plaintiff Tim Singleton v. Aetna
Violation of N.J.S.A. 2C 20-4 (Attempted Theft by Deception)
105. Plaintiff Tim Singleton, on behalf of himself and other persons

similarly situated, repeats and re-alleges the allegations of the preceding

paragraphs as if fully restated herein.
106. Aetna attempted to purposefully obtain property of Plaintiff Tim -
Singleton through deception.

107. Aetna created or reinforced a false impression.
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108. Aetna failed to correct a false impression which it previously creéted
or reinforced, or which it knew to be inﬂuencing‘ Plamtiff Tim Singleton to whom
it stood in a fiduciary or confidential relationship.

109. As a result of Aetna’s conduct, Plaintiff Tim Singleton is entitled to
declaratory, injunctive and monetary relief, including punitive damages.

- COUNT XIV

Named Plaintiffs v. Rawlings
Violation of N.J.S.A. 2A:15-97 and N.J.A.C. 11:4-42.10

110. Plaintiffs, on behalf of themselves and other persons similariy_

. situated, repeat and re-allege the allegations of the preceding paragraphs as if fully
resﬁted herein. |

111. 'Rawling_s, acting as an agent for Aetna, has asserted, and continues to
assert, a lien, suBrogatio'n claim and/or demand for rebaymeﬁt for the benefits
which Aetna paid as against Plaintiffs’ personai 1NJury recoveries.

112. In asserting such ‘lien.s, subrogétion claim and/or demand for
repayment, Rawlings acted at the direction and béhes’f> and with the permission and
consent, of Aetna.

113. In asserting such liens, subrogatién claim and/or demaﬁd‘ for
repéyment, Rawlings écted within the course and scope of its retention by, and

agency of, Aetna.
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114. Pursuant to N.JSA. 2A:1597 and NJA.C. 11:4-4210, health
insurers are prohibited from asserting lien, subrogation and/or reimbursement
claims.

| 115. Defendants’ 'assertion of liens, subrogation claims and/or demands for
repaymetit as against Plaintiffs’ personalhinjury recoveries 1s a violation of N.J SA.
2A:15-97 and N.JA.C. 11:4-42.10.

116. As a result of Defendants’ violation of N.JS.A. 2A:15-97 and

N.JA.C. 11:4-42.10, Plaintiffs are entitled to declaratory, injunctive and monetary

relief.

COUNT XV
Named Plaintiffs v. Rawlings

“Acting in Concert - Restatement (Second) of Torts § 876

117. Plaintiffs, on behalf of themselves and other persons simﬂarly

~ situated, repeat and re—allege the allegations of the preéeding paragraphs as if ﬁﬂly
restated herein. |

118. Pursuant to Section 876 of the Restatement (Second) of Torts, a party

is subject to liability if it does a tortious act in concert with, or pursuant to a

common design with, anothef, or if it knows that the other’s conduct constitutes a

breach of duty and gives substantial assistance or encouragement to the other.
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119. At all times relevant hereto, Rawlings knew, or should have known,
that Aetna’s inclusion of subrogation or reimbursement provisions in its health
insurance policies covering Plaintiffs, and its assertion of liens, subrogation
demands and/or repayment demands as against Plaintiffs’ personal injury
recoveries, was in violation of New Jersey law.

120. In asserting liens, subrogation demands and/or demands for
repayment as against Plaintiffs’ persoﬁal ihjury recox}eries, Rawlings acted in
concertAwith, and pursuant to a common design with, Aetna.

121. Pursuant to Section 876 of the Reétatement (Second) of Torts;
Rawlings is liable to Plaintiffs for its assertion of liens, subrogation demands
and/or demands for repayment as against their personal injury recoveries.

122. As aresult of Rawlings conduct, Plaintiffs are entitléd t'o.declaratory,
11 unctix}e anci monetary relief, including punitive damages‘.

COUNT XVI

Pléinﬁff Jay Mineriey v. Rawlings
Unjust Enrichment
123. Plamntiff Jay Minerley, én behalf of himself and other persons
similarly situated, repeats and re-alleges the allegations of the preceding

paragraphs as if fully restated herein.
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‘124.‘ As a re‘sult of the wrQngfuI collection of monies by Defendants,
Rawlings has benefitted at the exbense of Plaintiff Jay Minerley, as well as other |
persons similarly situated. |

125. As a result of the wrongful collection of monies by Defendants,
Rawlings has been enriched at the expense of Plaintiff Jay Minerley, as well as
other persons similarly situated. |

126. As a result of the wrohgful collection of monies by Defeﬁdants,
Rawlings’ emichment at the expense of Plaintiff Jay Minerley, and other persons

“similarly situated, was unjust. | | |

127. As a result of Rawlings’ unjust enrichment, Plaintiff Jay Minerley is

entitled to-declaratory, injunctive and monetary relief.

COUNT XVl
Plaintiff Jay Nﬁnerléy v. Rawlings
Intentional Misrepresentation
128. Plaintiff Jay Minerley, on behalf of himself and other persons
éimilarly situated, repeats and re-alleges the allegations of the preceding
paragraphs as if fully restated herein.
129.. Rawlings repreéented to Plaintiff Jay Minervleyvthat he was subject to a

lien, subrogation and/or reimbursement from his personal injury recovery.
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130. At all times relevant hereto, Rawlings knew, orvshould have known,
that New Jersey law prohibits liens, subrogation claims and/or reimbursement
demands bby health insurers.

'131. Rawlings’ wrongful assertion of liens, subrogation claims and]or .
repayment demands as against‘Plaintiff Jay Mjnerlefs personal injury recevery
was an inte’ntional misrepresentetion of fact.

132. Plaintiff J ayAMi'nerley relied to his detriment on Rawlings’ intentional
misrepresentation of fact contained in its lien notices and subregation aﬁd |

repayment demands.

133, As aresult of Rawlings’ intentional mistepresentation of fact, Plaintiff
Jay Minerley is entitled to declaratory, injunctive and monetary relief, including

punitive damages.

COUNT XVIII

Plaintiff Jay Minerley v. Rawlings
~ Conversion
134. Plaintiff Jay Minerley, on behalf of himself and other persons

similarly situated;, repeats and re-alleges the allegations of the preceding

‘paragraphs as if fully restated herein.
135. Plaintiff Jay Minerley possessed property in the form of compensation '

received for injuries suffered.
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136. Plaintiff Jay Minerley had a right to immediate possession and use of {
~ the compensation he received for such injuries. !
137. Rawlings’ wrongful assertion of iiens, subrogation claims and/or
repayment demands as against Plaintiff Jay Minerley’s personal injury recovery
was an unlawful interference \ﬁth his ri»ght to immediate possession and use of the
| compensatioﬁ received.
138. As a result of Rawlingé’ unlawful interference with Plaintiff ‘Jayv'
Minerley’s coﬁpensation, he ié entitled to declaratory, injunctive aﬁd monetary

relief.

COUNT XIX

Plaintiff Jay Minerley v. Rawlings
Violation of N.J.S.A. 2C:20-4 (Theft by Deception)

139. Plaintiff Jay Minerley, on Behalf of himself and other persons
similarly situated, repeats and re-alleges the allegatibns of the preceding
paragraphs as if fully restated herein. |

140. Rawlings purposefully obtained property of Plaintiff Jay Minerley

through deception.

141. Rawlings created or reinforced a false impression.
142. As a result of Rawlings’ conduct, Plaintiff Jay Minerley 1s entitled to

- declaratory, injunctive and monetary relief, including punitive damages.
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COUNT XX
Plaintiff Tim Singleton v. Rawlings
Violation of N.J.S.A. 2C 20-4 (Attempted Theft by Deception)

143. Plantiff Tim Singleton, on behalf of himself and other persons

similarly situated, repeats and re-alleges the allegations of the preceding
paragraphs as if fully restated herein. |

144, Rawlings attempted to purposefully obtain préperty of Plaintiff Tim
Singleton through deception.

145. Rawlings created or reinforced a false impréssion.

146. As aresult of Rawlings’ conduct, Plaintiff Tim Singleton is entitled to
declaratory, injunctive and monetary relief, including punitive damages.

COUNT XXI

Other Similarly Situated Individuals v. Aetna and Rawlings

Violation of N.J.S.A. 2A:15-97 and N.J.A.C. 11:4-42.10
147. Plaintiffs, on behalf of themselves -and other persons similarly
situated, repeat and re-allege the allegations of the preceding paragraphs as if fully

restated herein.
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~ 148. Defendants, acting pursuant to a common policy and practice, have
wrongfully assertéd liens, subrogation claims and/or demands for repayment as
against personal injury recoveries of other similarly situated individuals who
received medical benefits through non-ERISA pre-empted health insurance
policies issued by Aetna.

149. Pursuant to R. 4:32, Plaintiffs assert the claims ‘raised in this
proceeding on‘ behalf of each of the Other Simﬂarly Situated Individuals, for them
or théif benefit.

150. Each of the Other Similaﬂy Situated Individuals is‘similarly situated
to the ﬁamed Plaintiffs in respect to their rights under N.J.S.A. 2A:15-97. |

| 151. Defendants’ assertion of liens, subrogation clamls and/or demands for
repayment' as against the Other Similarly Situated Individuals’ personal injury
recoveries is a violation of N.J.S.A. 2A:15-97 and NJA.C. 11:4-42.10. |

152. As a result of Defendants’ violation of N.J.S.A. 2A:15-97 and
N.JA.C. 11:4—42.10, the Other Similarly Situated Individuals are entiﬂed to

declaratory, injunctive and monetary relief:
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COUNT XXII

Other Similarly Situated Individuals v. Aetna
| Breach of Contract

153. Plaintiffs, on behalf of themseives and other persons similarly
sifuated,v repeat and re-allege thé allegations of the preceding paragraphs as if fully
restated herein. |

154. N.J.S.A.‘ 2A:15-97 and N.JAC. 11:4-42.1(5 were in full force and
effect at the ‘timé of issue or renewal of the health msurance policies issued by
Aetna to all Other Similarly Situated Individuals and, as such, the policies were

| amended by operation of law to conform with said statute and code. |

155. Pursuant to N.J.S.A. 2A:15-97 and N.JAC. 11:4-42.10, ‘heaﬁh
insurers are prohibited from including lien, subrogation and/or reimbursenaent
provisions in their policies.

156. Defendants’ assertion of liens, subrogation claims and/or repayment
demands as against all Other Similarly Situated Individuals’ personal injury
recoveries is a breach of the insurance policy contracts Aetna entered into with
Plaintiffs and the Other Similarly Situated Individuals.

157. As a result of Aetna’s breach of its respective contracts, all Other
Similarly Situated Individuals are entitled to declaratory, Injunctive and- monetary

relief.
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COUNT XXIII

Other Similarly Situated Individuals v. Aetna
‘Breach of Duty of Good Faith and Fair Dealing

158. Plamtiffs, on behalf of themselves and other persons similarly
situated, repeat and re-allege the allegations of the preceding paragraphs as if fully
restated herein.

159, At a_ﬂ timeé relevant hereto, Aetna was insurer of all Other Similarly
Situated individuals and, accordingly, owed a special duty of good faith and fair
dealing to such Other Similarly Situated Individuals as its insureds.

160. At all times relevant hereto, Defendants knew, or should have knoWn,
that New Jersey law prohibits liens, subrogation claims and reimbursement
demands by health insurers.

161. Defendants” wrongful assertion of liens, subrogation claims and/or
demands for repayment as agaihst the _Othér Similarly Situated Individuals; ,
personal injury recoveries was 'a'breach of Aetna’s duty of good faith and fair
dealing.

162. The ther Simﬂarly‘Situated Individuals relied to their detriment on
Defendants’ intentional, mi’sleading assertions contained m its lien v,notices‘a.nd

subrogation demands.
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163. As aresult of Aetna’s breach of its duty of good faith and fair dealing,
the Other Similarly Situated Individuals are entitled to declaratory, injunctive and
monetary relief.

COUNT XX1V

Other Similarly Situated Individuals v. Aetna
Intentional Misrépresentation
' 164. Plaintiffs, on behalf of themselves -and other persons similarly
sifuated, repeat and re-allege the allegations of the preceding péragraphs as if fully
restated herein. | | | |

165. Aetna represented to the Other Similarly Situated Individuals that it

was entitled to a lien, subrogation or reimbursement from their perSonal mjury

recoveries.

166.. At all vtimes reievant hereto, Aetna}knew, or should have known, that»
New Jersey law prohibits liens, subrogation clairhs and reimbursement demands by
health insurers. |

167. Aetna’s wrongful asSeftion of liens, subrogation claims and/or

demands for repayment as against the Other Similarly Situated Individuals’

personal injury recoveries was an intentional misrepresentation of fact.
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| 168. The Other Similarly Situated Indis/iduals reiied to their detriment on
Aetna’s intentional misrepresentation of fact csntained m its iien notices,
subro gatidn demands and/or repayment demands.

169. As aresult of Aetna’s intentional misrepresentation of fact, the Other
Similarly Situated Individuals are entitled fo deslaratory, injunctive and monetary
relief, iﬁcluding punitive ‘damages.

COUNT XXV

Other Similarly Situated Individqals v. Aetna
Conversion

170. Plaintiffs, on behalf of themselves and other persons similarly
situated, repeat and re-allege the allegations of the preceding paragraphs as if fully
restated flérein.

171. The Other Similarly S'itue‘ltédb Individuals possessed property in the
‘formv‘of compensation received for injuries suffered.

172. The Other Similarly Situated Individuals had a right to immediate
possession and use of the compen_sation they received for such mjuries.

173. Aetna’s wrongful assertion of liens and/or subrogation claims as -
against the Other Similarly Situated Individuals® personal injury recoveries was an
unlawful interference with such individuals’ right to immediate possession and use

of the compensation received..
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174. As a result of Aetna’s unlawful interference with the Other Similarly
Situated Individuals’ compensation, such individuals are entitled to declaratory,
mnjunctive and monetary relief.

COUNT XXVI

Other Similarly Situated Individuals v. Aetna
Violatidn of New Jersey Consumer Fraud Act
175. Plaintiffs, on behalf of themselves and other persons similarly
situated, repeaf and re-allege the allegations of the preceding paragrabhs as if fully
restated herein. o
l76.l The New Jersey Con’sumér Fraud Act (*“CFA™), N.J.S.A. 56:8-19,

prohibits deceptive, fraudulent and unconscionable practices and dealings in the

marketing or sale of merchandise including insurance policies.
177. At the time of the issue or renewal of the Other Similarly Situated
Individuals’ health insurance policies, Aetna knew, or should have known, that the
Vinclusion of any policy provision allowing liens, subrogatioﬁ or reimbursement
was é violation of New Jersey law. |

178. Aetna’s inclusion of hen,A Subrogation and/or reimbursement

provisions in its health insurance policies covering the Other Similarly Situated

Individuals was a violation of the CFA.
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179. As a result of Aetna’s violation of the CFA, the Other Similarly
Situated Individuals are entitled to monetary damages, including treble damages.

COUNT XXVII

~ Other Similarly Situated Individuals v. A‘etnab '
| Violation of Fiduciary Duty |
Restatemelit (Sécmid) of »Torts § 874
180. | Plaintiffs, on behalf of themselves and other persons similarly
':situated, repeat and re-allege the ‘allegaﬁons of the preceding paragraphs as if fully
restated herein. |
181. At all ﬁmes relevant hereto, Aetna was an msurer of the Other
Similarly Situated Individuals and, accordingly, had a fiduciary duty to such Other
‘Similarly Situated Individuals as its insureds. |
182. Pursuant to Section 874(a) of the Restatement (Second) of Torts, a
" beneficiary in a fiduciary relationship is entitled to tort damages for harm caused
by the ﬁduciary’s breach of a duty arising out of that relationship.
183. Aetna’s inclusion of lien, subrogation and/or reimbursémenf
}provisions _in‘its health insurance policies covéﬁng the Other Similarly Situated
Individuals, and its assértion of liens, subrogation and/or repaymént demaﬁ‘ds as
against sﬁch Other Similarly Situated Indixﬁdualé’ persoﬁal Injury recoveries, was a

~violation of its fiduciary duty.
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184. As a result of Aetna’s violation of its fiduciary duty, the Other
Similarly Situated Individuals are entitled to declaratory, mjunctive and monetary
relief, including punitive damages.

'COUNT XXVIII -

Othér Similarly Situated Individuals v. Aetna
Directing or Pei'mitting Conduct of Another
Restatement (Second) of Torts § 877
185. Plaintiffs, on behalf of themselves and other persons similarly
| situated, repeat and re-alle ge the allegations of the preceding paragraphs as if fully
restated herein.

186. Pursuant to Section 877 of the Restatement (Secdnd) of Toﬂé, a
person is subject to liability if he order.s. or induces the tortioué conduct of another,
if he knows or shouldlknow of circumétances that would make ‘the conduct torﬁ'ousl
if it Wére his owﬁ. |

187. At all times relevant hereto, Aetna knew, or should have known, that
New Jersey léw prohibits liens, subrogation claims and reimbufsément demands by

health msurers.
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- 188. Despite such knowledge, Aetna retained, hired, authorized, induced
and allowed Rawlings to assert liens, subrogaﬁon claims and/qr demands for
répaymént on behalf of Aetna, as against the Other Similarly Situated Individuals’
personal injury recoveries.

189. As a result of Aetna’s conduct, the Other Similarly Situated

Individuals are entitled to declaratory, injunctive and monetary relief, including
punitive damages.

COUNT XXIX

Other Similarly Situated Individuals v. Aetna

Bad Faith

190. Plantiffs, on behalf of themselves and other persons similarly

- situated, repeat and re-allege the allegations of the preceding paragraphs as if fully
restated herein. |
191. Aetna has asserted and continues to assert liens, subrogétion claims
and/or demands for reimbursement for beneﬁfs which it paid, as agéinst ‘the Other
Similarly Situated Individuals® personal injury recoveries.

192, Aetna’s assertion of liens, subrogation claims and/or reimbursement

as against the Other Similarly Situated Individuals’ personal injury recoveries is in

violation of New Jersey’s Anti-Subrogation law.
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193. Aetna knew, or should have known, that its assertion of such Liens,
subrogation claims and/or reimbursement were unlawful.
| 194. Aetna purposefully chose to make such assgrtion of liens, subrogation
claims and/or repayment deﬁnands despite its knowledge that such conduct was
unlawful. |
195. Aetna engaged in a course of conduct to misrepresent policy benefits
and to misrepresent material facts or policy provisions.
196. Aetna engaged 1n a course of conduct in which it failed to disclose
| pertinent benefits, coverages, terms or ofher condifions or provisions of its
msurance policies.
197. Aetna purposefully obtained and/or attempted to obtain the Other
Similarly Situated Individuals’ property ‘dﬁou gh deceptibn.
198. Aefna’s conduct was purposefully and specifically designed to obtain
monies from its insureds for its own financial benefit and profit.
199. As a result of Aetna’s éondubt, the Other Similarly ‘Situated
Individualé are entitled to declératory, injunctive and monetary relief, inckluding v

punitive damages.
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C‘OUNT XXX

Other Similarly Situated In’dividuals v. Rawlings
Acting in Concert - Restatement (Second) of Torts § 876

200. Plaintiffs, on behalf of themselves and other persons similarly
situated, repeat and re-allege the allegations of the preceding paragraphs as if fully
restated herein.

201. Pursuant to Section 876 of the Restatement (Second) of Torts, a party

- is subject to liability if it does a tortious act in concert with, or pursuant to a
common design with, another, or if it knows that the other’s conduct constitutes a
breach of duty and gives suBstantial assistance or encourageineﬁt to the other.

202. At vallv times relevant hereto, Rawlings knew, or should have known,
that Aetna’s inclusion of lien, subrogation or reimbursement provisions in its
health insurance policies covering Other'Similar'ly Situated Individuals, and its
assertion of liens, subrogation claims and/or demands for rebayment as against
sﬁch’ Other Similarly Situated Individuals® personal injury | recoveries, was in
violation of New Jersey law.

203. In asserting liens, subrogation claims and/or demands for repayment

~ as against the Other Similarly Situated Individuals® personal injury recoveries, on
behalf of Aetna, Rawlings abted n }concert with, and pursuant to a conimoﬁ design

with, Aetna.
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204. Pursuant to Section 876 of the Restatement (Second) of Tofts,
Rawlings is liable to the Other Similarly Situated Individuals for its assertion of
liens and/or subrogation demands as against their personal injury recoveries.

205. As a result of Rawlings’ eonduct, the Other Similarly Situated
Individuals are entitled to declaratory, injﬁnctive and monetary relief, including
punitive damages:

COUNT XXXI

Other Similarly Situated Indivi.d‘uals}v. Aetna
Violation of N.J.S.A. 2C:20—4 (Theft by Deception)

206. Plaintiff Jay Minerley, on behalf of himself and other persons
similarly situated, repeats and re-alleges the allegations of the preceding
paragraphs as if fully restated herein. |

207. Aetna purposefully obtained property of Other Similarly Situated
Individuals through deception.

208. Aetna created or reinforced a false impression.

209. Aetna failed to correct a false impression which it previously created
~or reinforced, or which it knew to be influencing the Other Similarly Situated

Individuals to whom it stood in a fiduciary or confidential relationship.
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210. As a result of Aetna’s conduct, the Other Similarly Situated
Individuals are entitled to declaratory, injunctive and monetary relief, including:
punitive damages.

COUNT XXXITI

Other Similarly Situated Individuals v. Aetna
Unjust Enrichment
| 211. Plaintiff Jay Minerley, on behalf of ﬁiﬁlself and other persons
similarly situated, repeéts ~and re-alleges the allegations of the preceding
paragraphs as if fully restatéd herein.
212, As aresult of the wrongful coﬂecﬁon of monies by Defendants, Aetna
has benefitted at the expense of the Other Similarly Situated Individuals.
213. As a result of the wrongful collection of monies by Défendants, Aetna
has been enriched at the expense of the Other Similarly Situated Indmduals
214, As a result of the wrongful collectxon of monies by Defendants
Aetna’s enrichment at the expense of the Other Similarly Situated Individuals was
unjust. | |
215. As aresult of Aetna’s.unjﬁst enrichment, the bther Similarly Situated

Individuals are entitled to declaratory, imjunctive and monetary relief. -
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COUNT XXXII

Other Similarly Situated Individuals v. Aetna

~ Violation of N.J.S.A. 2C 20-4 (Attempted Theft by Deception) |

216. Plaintiff Tim Singleton, on behalf of himself and other persons
similarly .situated, repeats and re-alleges the allegations of the preceding
paragraphs as if fully festated‘herein.

217. Aetna attempted to purposefully obtain property of Other Similarly
Situated Individuals through deception.

218. Aetna created or reinforced a false impression.

219. Aetna failed tb correct a false impression which it previously created
or reinforced, or which it knew to be influencing the Other Similarly Situated

Individuals to whom it stood in a fiduciary or confidential relationship.

220. As a result of Aetna’s conduct, the Other Similarly Situated
Individuals are entitled to declaratory, injunctive and monetary relief, inclﬁding
. punitive damages.

WHEREFORE, Piaintiffs respectfully request the following relief:

a. Certification that Plaintiffs, Jay Minerley and Tim Singleton, together
with the Other Similarly Situated Individuals, constitute a single class

and that the undersigned counSel be appointed as Class Counsel;
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b. Judgment finding that Defendants’ conduct was a violation of New
Jersey law and prohibiting any such further conduct; |

c Award of Damageé in favor of each named Plaintiff and each Other
Similarly Situated Individual,‘ equal to the sum of the lien, subrogation :

| claim or reimbursement collected by Defendants and any other césts

mcurred relative to such lien, subrogation claim» and/or repayment
demand; |

d Award of Treble Damages in favpr of named Plaintiff and each Other
Sifnilaﬂy Situated Individual pursuant to the New Jersey Consumer
Fraud Act;

e. Punitive damages under the Counts according the same as authorized

and appropriate damages;

f. All interest as allowed by law on the amounts owed under the
preceding paragraphs;
g Reasonable attorneys’ fees and costs; and

h. Such other and further relief as this Court may deem just and proper.
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JURY DEMAND

PLEASE TAKE NOTICE that the plaintiffs hereby demand a trial by jury
on all issues so triable. ’

KLEHR HARRISON HARVEY
BRANZBURG LLP

s/ Charles A. Ercole
Charles A. Ercole, Esq.
Cananne P. Torrissi, Esq. ,
457 Haddonfield Road, Suite 510
Cherry Hill, NJ 08002
Phone: (609) 486-7900
Fax: (856) 486-4875
Email: cercole@klehr.com;
Email: ctornissi@klehr.com

-and-

Charles Kannebecker, Esq.

104 West High Street

Milford, PA 18337

Telephone: (570)296-6471
Kannebecker@wskllawfirm.com

Dated: May 28, 2013 V Counsel for Plaintiffs




