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IN THE UNITED STATES DISTRICT COURT EASTERN DTS2 SoRsAs
FOR THE EASTERN DISTRICT OF ARKANSAS FEB 08 2017
WESTERN DIVISION
JAMES W. M K, CLERK
MARIAN J. MENSIE, on behalf of herself ) By. %’c —
and on behalf of all others similarly situated, )
)
Plaintiff, :
; Case No. 4117 cv- 85 - DPM
V. )
) JURY TRIAL REQUESTED
TOYOTA MOTOR CREDIT CORPORATION, )
) This case assigned to District Judge ﬁ&;‘“_ﬂ_
Defendant. )

and to Magistrate Judge ﬁa;

COMPLAINT - CLASS ACTION

Plaintiff Marian J. Mensie, by and through the undersigned counsel, on her own behalf and as
a representative of a class of persons similarly situated, for her causes of action against Defendant

Toyota Motor Credit Corporation, states and alleges as follows:

PARTIES
1. Plaintiff Marian J. Mensie is, and at all times herein referenced was, an individual
residing in Pulaski County, Arkansas.
2. Defendant Toyota Motor Credit Corporation (“TMCC?”) is, and at all times herein

referenced was, a California company registered to transact business within the State of Arkansas,
transacting substantial business in Arkansas, with its principal place of business located at 19001 S.
Western Ave., Torrance, California 90609, and available for service of process via The Corporation
Company, 124 West Capitol Ave., Suite 1900, Little Rock, Arkansas 72201.

3. According to SEC filings, TMCC, is financial services firm with $114.7 billion in
assets. It also purports to be one of the largest consumer finance companies in the United States.

JURISDICTION AND VENUE

4. Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1332 because:
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a. This is a civil action filed pursuant to Fed. R. Civ. P. 23 brought by one or
more representative persons as a class action;

b. The amount in controversy of all class members in the aggregate exceeds the
sum or value of $5,000,000.00, exclusive of interest and costs;

c. Many members of the putative class are citizens of States other than
California, which is the State of TMCC’s residence, and

d. All other factual conditions precedent necessary to empower this Court with
subject matter jurisdiction and personal jurisdiction have been satisfied.

5. Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because a substantial part
of the events or omissions giving rise to the claim occurred in this District, Plaintiff resides in this
District, TMCC transacts a substantial amount of business in this District, and TMCC otherwise has
sufficient contacts with this District to justify it being fairly brought into this District.

FACTUAL ALLEGATIONS WITH RESPECT TO ALL COUNTS

6. This class action arises from TMCC’s systemic breach of its standard form contract
related to “gap” protection for vehicle financing.

7. TMCC provides financing to consumers so they can purchase vehicles from auto
dealers, such as Toyota. TMCC is a lender.

8. When a consumer purchases a vehicle from an auto dealer, the consumer and dealer
enter into a retail installment contract (“RIC”) that governs the financing arrangement for the vehicle,

which the dealer then assigns to TMCC.
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9. RICs generally provide that the borrower will make periodic payments to the lender
for a specified term, and also set forth the principal, interest rate, total amount financed and the
various charges built into the financing plan.

10.  TMCC also offers vehicle purchasers the option to purchase “gap” protection in
exchange for a specified payment.

11.  Gap protection has been generally described as a contract “designed to cover the
difference between what your insurance carrier will pay and what you actually owe on the car if you
have an accident and the car is totaled,” or “the difference between what you owe on your car and
what your car insurance company is willing to pay for it — without any maximum payout
stipulation.”

12.  Like these general descriptions, TMCC describes gap protection as a product that,
“will waive or pay the deficiency balance (minus certain fees and charges) between the amount still
due on your finance or lease contract and your auto insurance settlement” if the customer experiences
a total vehicle loss due to damage or theft.’

13.  According to TMCC, gap protection is designed to “help protect you from coming out
of pocket to pay expenses you may face with a total loss.™

14.  Unlike true gap insurance policies sold by insurance companies, TMCC’s gap
protection comes in the form of a written standardized contract addendum to the RIC (hereinafter

referred to as the “GAP Contract”).

1 Webpage of the Arkansas Attorney General, available at: http://arkansasag.gov/programs/consumer-protection/my-
vehicle/gap-insurance.

2 Webpage of Allstate Insurance, available at: http://www.esurance.com/insurance-coverages/gap-insurance.

3 See TMCC Guaranteed Auto Protection Brochure, a copy of which is attached hereto as Exhibit 1.

4 See TMCC’s “Guaranteed Auto Protection” webpage, a copy of which is attached hereto as Exhibit 2, and is
available at:
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15.  Pursuant to the terms of the GAP Contract, TMCC agrees to waive a borrower’s
remaining liability to TMCC for any balance owed under the RIC that is over and above the Value of
the Vehicle as determined by the physical damage insurance company.

16. Pursuant to the terms of the GAP Contract, Ms. Mensie “will be responsible for any
portion of a Deficiency Balance that results from the Amount Financed or Capitalized Cost that
exceeded 150% of the Retail Value of the Vehicle.”

17. On June 28, 2014, Plaintiff Marian J. Mensie purchased a new Toyota RAV4 vehicle
that was financed through TMCC for a total amount financed of approximately $41,900.00. A copy
of Ms. Mensie’s RIC with TMCC is attached hereto as Exhibit 3.

18.  Inaddition to the cost of the vehicle, Ms. Mensie also paid a separate and additional
charge of $695.00 for a GAP Contract with TMCC. Ms. Mensie’s GAP contract is attached hereto as
Exhibit 4.

19. On April 25, 2015, Ms. Mensie’ vehicle was involved in an auto accident. Her
primary auto insurance carrier deemed Ms. Mensie’s vehicle a total loss and paid TMCC, the lien
holder for Ms. Mensie’s vehicle, $24,431.45 as the value of Ms. Mensie’s vehicle at the time of the
accident.

20. At that time, Ms. Mensie still owed TMCC approximately $38,100 for her vehicle
under the RIC. TMCC refunded Ms. Mensie approximately $4,000 for the unused portion of a
Mechanical Repair Agreement and a Prepaid Maintenance Agreement. Thus, there existed an
approximate $10,000 “gap” between the $34,100 Ms. Mensie owed TMCC under her RIC and her

“the actual cash settlement” from American Family in the amount of $24,431.45.

https://www.toyotafinancial.com/pub/w/planning_center/vehicle protection plans/guaranteed auto protection.

4
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21.  Contrary to the terms of the GAP Contract, TMCC did not waive Ms. Mensie’s
liability for the $10,000 “gap.” Instead, TMCC waived $7,997.48 and notified Ms. Mensie that she
was liable to TMCC for the remaining $2,328.42 owed under the RIC. See Exhibit 5.

22.  TMCC'’s refusal to waive the full amount of the “gap” on Ms. Mensie’s vehicle is
contrary to the express terms of the GAP Contract.

23. TMCC'’s refusal to waive the full amount of the “gap” on Ms. Mensie’s vehicle has
caused her pecuniary damage.

24.  Upon information and belief, TMCC’s interpretation and construction of Ms.
Mensie’s GAP Contract is uniform and consistent with how TMCC has interpreted and construed all
other GAP Contracts it sold to class members.

25.  The GAP Contract was drafted, prepared, promulgated and sold by TMCC and as
such, any and all ambiguities in the GAP Contract must be construed against TMCC.

CLASS ACTION ALLEGATIONS

26.  Unless otherwise specifically stated herein, and pursuant to Fed.R.Civ.P. 23(b)(3),
this action is instituted by Plaintiff on behalf of herself and all other persons that purchased an
TMCC GAP Contract on or after July 1, 2009. Plaintiff also seeks a subclass of Arkansas persons
that purchased a GAP Contract on or after July 1, 2009.

27.  Upon information and belief, the class referenced above includes thousands of
putative class members residing throughout the United States and therefore, the class is so numerous
that joinder of all members of the class would be impractical.

28.  The claims for relief asserted herein on behalf of Plaintiff and the putative class

members present questions of law and fact common to the class, including:

5



Case 4:17-cv-00085-DPM Document 1 Filed 02/08/17 Page 6 of 26

a. Whether TMCC breached its GAP Contract by virtue of the manner in which it
waived, and refused to fully waive, borrower liability in situations involving a total
loss;

b. Whether TMCC breached the duty of good faith and fair dealing implied within the
TMCC GAP Contract by virtue of the manner in which it waived, and refused to fully
waive, borrower liability in situations involving a total loss;

c. Whether TMCC violated the Arkansas Deceptive Trade Practices Act (ADTPA) by
virtue of the manner in which it waived, and refused to fully waive, borrower liability
in situations involving a total loss;

d. Whether TMCC'’s acts and omissions have caused damage to Plaintiff and the class,
and

e. Whether injunctive relief is warranted to prevent TMCC from causing future harm.

29.  The claims of Plaintiff are typical of the claims of the putative class and the putative
subclass in that:

a. Plaintiff and the putative class members entered into the exact same standardized,
written, form GAP Contract, which contained the same or substantially similar terms
and conditions, and which was prepared solely by TMCC;

b. TMCC’s interpretation and construction of its GAP Contract is consistent among
Plaintiff and all putative class members; and

c. The facts common to Plaintiff and the putative class members give rise to the same

claims asserted in this Complaint, including but not limited to the fact that TMCC
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refuses to fully waive borrower liability for the “gap” in situations involving a total
loss.

30.  Plaintiff, as a representative for the putative class, will fairly and adequately protect
the interests of the putative class because:

a. Plaintiff has knowledge regarding the facts and circumstances that give rise to her
claims and the claims of the putative class members;

b. Plaintiff is strongly interested and highly motivated to assert and protect her own
rights and the rights of the putative class in a vigorous fashion; and

c. Plaintiff has retained class counsel with substantial experience and expertise in class
actions, commercial litigation and business litigation and which have the necessary
and requisite resources. These law firms will vigorously assert and protect the
interests of the putative class members.

31.  The questions of law and/or fact common to Plaintiff and the putative class members
predominate over any questions affecting only individual members of the class, and a class action as
asserted herein is superior to other available methods for the fair and efficient adjudication of this
controversy, in that, among other elements:

a. The interests of Plaintiff and the interests of individual class members in controlling
the prosecution of separate actions are outweighed by the advantages of adjudicating
the common issues of fact and law by means of a class action;

b. Upon information and belief, there are no pending certified class actions concerning
the controversy at issue or the claims asserted in this case applicable to Plaintiff, or

the putative class members set forth herein;
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c. Concentrating litigation of these claims in this forum is desirable because it will
prevent and avoid a duplication of effort and the possibility of inconsistent results,
and this forum represents an appropriate forum to settle the controversy based on the
location of Plaintiff, the nationwide spread of putative class members, the fact that
TMCC does substantial business in this jurisdiction, and the availability of witnesses
and evidence; and

d. Any difficulties that may be encountered in management of the class are greatly
outweighed by the difficulties of handling multiple actions by individual class
members; this class action is a superior method because it furthers judicial economy
and efficiency and is in the best interests of Plaintiff and the putative class members.

COUNTI
BREACH OF CONTRACT

Plaintiff Marian J. Mensie, for Count I of this Complaint, states and alleges as follows:

32.  To the extent they are not inconsistent, Plaintiff incorporates by reference the
allegations set forth above as if more fully set forth herein.

33.  Pursuant to the express terms of the GAP Contracts held by Plaintiff and the class
members, TMCC was required to waive a borrower’s liability for the “gap” between the amount
owed under an RIC and the actual cash settlement received from the borrower’s primary auto
insurance company in situations involving a total loss.

34.  Plaintiff and the class members agreed to, and did, pay a premium for their GAP
Contracts.

35.  Plaintiffs and the class members fully performed their obligations under the GAP

Contracts.
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36.  TMCC failed to perform and materially breached the GAP Contracts of Plaintiff and
the class members by not waiving the “gap” between the amount owed under an RIC and the actual
cash settlement received from the primary auto insurance company, in situations involving a total
loss.

37. As a direct and proximate result of TMCC’s breach of the GAP Contracts of Plaintiff
and the class members, Plaintiff and the class members have suffered pecuniary damages.

COUNTII
ARKANSAS DECEPTIVE TRADE PRACTICES ACT

Plaintiff Marian J. Mensie, for Count II of this Complaint, states and alleges as follows:

38.  To the extent they are not inconsistent, Plaintiff incorporates by reference the
allegations set forth above as if more fully set forth herein.

39, The Arkansas Deceptive Trade Practices Act, §4-88-101, ef seq., was enacted to
prohibit, and protect persons from, deceptive, fraudulent and unfair practices.

40. Section 4-88-107, Ark. Code Ann. provides in relevant part: “(a) Deceptive and
unconscionable trade practices made unlawful and prohibited by this chapter include, but are not
limited to, the following: (1) Knowingly making a false representation as to the characteristics,
ingredients, uses, benefits, alterations, source, sponsorship, approval, or certification of goods or
services or as to whether goods are original or new or of a particular standard, quality, grade, style, or
model . .. (10) Engaging in any other unconscionable, false, or deceptive act or practice in business,
commerce, or trade.” Section 4-88-108, Ark. Code Ann. Provides: “When utilized in connection with
the sale or advertisement of any goods, services, or charitable solicitation, the following shall be

unlawful: (1) The act, use, or employment by any person of any deception, fraud, or false pretense; or
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(2) The concealment, suppression, or omission of any material fact with intent that others rely upon
the concealment, suppression, or omission.”

41.  The acts and practices engaged in by TMCC, as set forth herein, constitute unfair,
deceptive and/or fraudulent business practices in violation of Chapter 4-88-101, et. seq., Ark. Code
Ann.

42.  Inrefusing to waive the “gap” between the amount owed under an RIC and the actual
cash settlement received from the primary auto insurance company, TMCC employed deception,
fraud, false pretenses, false promises, misrepresentations, unfair practices and omitted, concealed and
suppressed material information and failed to inform Plaintiff and the class members of material
facts in violation of Sections 4-88-107 and 108, Ark. Code Ann.

43.  TMCC'’s unfair and deceptive acts and practices occurred in the course of conduct
involving trade or commerce.

44.  The aforesaid violations of the Arkansas Deceptive Trade Practices Act have caused
Plaintiffs and the class members a substantial and ascertainable loss of money and/or property and
other damages.

45, TMCC’s conduct was wanton, willful, outrageous, and in reckless indifference to the
rights of Plaintiff and the class members and, therefore, warrants the imposition of punitive damages
and/or penalties.

46.  Plaintiff has been forced to hire attorneys to enforce her rights under the Arkansas
Deceptive Trade Practices Act, and an award of attorney fees is warranted.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury as to all issues stated herein, and all issues so triable.

10
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Respectfully submitted, V

i
|

\\J\f\N\ji
Michael B. Phillips AR # 06255
Brandon K. Moffitt AR # 06148
MOFFITT & PHILLIPS,|PLLC

204 Executive Court, Sufte 100

Little Rock, AR 72205

Telephone: (501) 255-7406

Fax: (866) 460-5744
mphillips@moffittandphillips.com
bmoffitt@moftittandphillips.com

Robert A. Horn MO # 28176
Joseph A. Kronawitter MO # 49280
HORN AYLWARD & BANDY, LLC
2600 Grand Boulevard, Suite 1100

Kansas City, Missouri 64108

Telephone: (816) 421-0700

Fax: (816) 421-0899

rhorn@hab-law.com
jkronawitter@hab-law.com

LAW OFFICES OF BRIAN TIMOTHY MEYERS
Brian Timothy Meyers MO # 32636

Brian C. McCart MO # 61852

1125 Grand Blvd., Suite 1610

Kansas City, MO 64106

Telephone: (816) 842-0006

Fax: (816) 842-6623

btmeyers@btm-law.com

bmccart@btm-law.com

Attorneys for Plaintiffs
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Find Dealer 4 Coverage is subject to exclusions and limitations set forth in the Agreement.
(http://www.toyota.com/dealers/) Note: The benefits stated here are subject to change or may vary slightly based upon the purchase date of the Agreement.

Dealer Visit Checklist

(http://www.sc.toyotafinancial.com/welg(gfaséetiglﬁapé gtssé/j,nsurance/shopping_checklist_general.pdf)

Ready to file a claim?

Apply for credit online Which Toyota fits my budget? Vehicle Service Agreements

A/
Jc

4

it's never been easier to fill out our We make it easy to see which )
online application. Toyotas fit your finances. Make taking care of your vehicle
simple
Go Go 1
{/pub/w/apply_for_credit) {/pub/w/reverse_estimator) {(/pub/w/planning_center/vehicle_pt

Egr‘\:t_aActHyls:ﬂPl{ti/y{gligtpmer_se,rlv_ivz;gllgo'ntact_us) Sitem§p g/pub/w/siterrjgp)_ \Glossary (/pub/w/planning_center/gtossary) FAQs (/pub/w/fags)

‘http://privacy.truste.com/privacy-seal/Toyota- Financial-Services/validation?rid =9df91dc9-9d 76-4c68-bd5f- 76f5e 1bla713)
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OPTIONAL GUARANTEED ASSET PROTECTION (GAP) X \ {CONTRACT AMENDMENT

THIS IS AN AMENDMENT TO THE RETAIL INSTALLMENT SALES CONTRACT ORLEASE CONTRACT \REFERRED OMS THE “CONTRACT") BETWEEN THE
DEALER AND YOU, THE CUSTOMER, LISTED BELOW AND COVERS ONLY THE ORIGINAL\CONTR FOR THE RURCHASE/LEASE QF THE VEHICLE.

AMENDMENT NUMBER: /X 713892 )
INFORMATION SCHEDULE

VEHICLE
VIN. it
2T3WFREVIEW102895

Pre-Owned
(Previously Titled)

Make Model » Trim Level » Year Odometer
TOY RAV4 @14 TSRS

Name oo " Street
MARIAN J MENSIE . . 743 WEST 16TH

City ~State .- . - - - . Zip-Code Telephone
NOR ROCK AR 72114 = SRR - (501)619-5755

DEALER
Dealer # Name . . Street - .
Fi183% LANDERS TOYOTA 1.0825 COLONEL GLENN RD
City State v o Zip Code Telephone
LITTLE ROCK AR. 72204 o v L ST (501)558-0242

LIENHOLDER
Name i ST ) Telephone L
TOYOTA MOTOR CREDIT CORPORATION PO BOX 105386 ATLANTA 30348 (800)553-8839
Contract Information and GAP Charge
Type of Contract: Retall Installment Sales Contfact : | Retail Instatlment Satos Contfact o T Leaée
XXD {Conventional Loan) |:](Other Loan— Defetred, Balloon, etc.) - D ‘
Date of Contract:36/28/2014 Date of First Paymentp7/ 28/2014 APR: 4.35
Amount Financed or Balloon Amount or
Capitalized Cost: § 41911.9@ Residual Value: $ N/A Total of Payments: $ 48691 .44

L (May hot exceed $100,000 including
- : »  Balloon Amount.or Residual Value)
Contract Term: 84 ) ‘ )
(Retail Installment Sales Contract Term may not exceed 84 Months) . - . GAP Charge: $ 695.00
(Lease Term may not exceed 60 Months) ' B

IMPORTANT INFORMATION REGARDING OPTIONAL GAP. PLEASE READ.

|. KEY INFORMATION

1. You might not need GAP depending on how much of a down payment.(including trada-in value) You made on Your.Vehicle, the term of Your Contract, the make of Vehicle
and other considerations.

You may purchase GAP only at the time You sign Your Contract to purchase or lease the Velilcie from the Dealer.

GAP Charge is not regulated by any governmental entity. It is Your responsibility to determine whether the cost for GAP is reasonable in relation to tha protections it affords
You and Your family. You may also wish to consult an insurance agent to determine whether alternative programs or products are available and at what cost.

In cases of Transfer of Equity (See Section 1} - DEFINITIONS), GAP is transferable.

GAP coverage may decrease over the term of the Contract.

GAP coverage terminates if You prepay or refinance the Contract to which this Amendment refers. You are entitled to a refund of the GAP Charge as outlined in the
CANCELLATION PROVISIONS, as of the date of the prepayment or refinance.

GAP coverage terminates upon the expiration of any redemption period following the repossession or surrender of Your Vehicte.

You are not required to purchase GAP to obtain credit or financing. Naither.the extension of cregdit, the terms of credit; nor-the terms of the related motor vehicle sale or
lease, may be conditioned upon the purchase of GAP. It is completely voluntary and optional.

9. GAP is not a substitute for nor does it provide any insurance coverage for You or the Vehicle, such as collision, comprehensive, bodily injury, properjy damage or liability.
10. Extensions, Holiday or Deferred Payments, which are not part of the scheduled Contract payments, are considered late payments

11. GAP does not provide any benefit for lost cash down payment, trade equity or finance cnarges after the Date-of Loss.

12. There is no GAP payment in the event that there is no Deficiency Balance. ) .

oN cos wn

1l. GAP CONTRACT AMENDMENT ' RN ‘
If You purchase optional GAP and pay the GAP Charge shown above, Your Contract with the Dealer is amended by addinq the following and subject to the provlslons on the
following page:
“If the Insurance Company. providing physical damage. Goverage on the Vehicle descrmed above determmes that the Vehicle is a Total Loss, then You will be responsible for
paying only the following to the Lienhalder You make payments to under the Contract: {
1. A) The Value of the Vehicle as determined by the physical damage insuranch cpmpany on the Date of Loss or the NADA Retail Value of the Vehicle, whichever is
greatet plus any physical damage insurance deductible over $1,000 which reduces that settlement or
) If there is no physncal damage tnsurance in eﬂect on the Date ot Loss, the average retail.price ,t;thtt .elttcle on the Date of Loss based on a current edition of the
NADA Used. Vehif ‘ 3¢ i ) i i b, & KLV il il Gte
You will also be responsm e or any early termination fees, late or deferred payments and charges, finance c aroes after the Dale of Loss and refundable portions of
any cancelable add-ons such as service cohtracts, credit life insurance. of pre-paid J:tenanoe agreements,
2. In addition to the above, You will be responsible for any porticn ¢f'a Det etongf e that results from the Amount Financed ot-capltalized Cost that exceeded
150% of the Retail Value of the Vohtcto
CANCELLATION PROVISIONS 't"
Tn cancal GAP at anv tima. or inthe avent of the-earlv termination.of .Your-loan-with tlw mmmmu must provide written notice of this canceliation or earlv termination
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1il. DEFINITIONS

Administrator means Automotive Warranty Services, Inc., P.O. Box 802747, Chicago, lllinois, 60680-2747, (877) 394-1206, www.mrclaims.net.

Amount Financed means the total “amount financed” in the original retail instaliment sales contract.

Balloon Amount or Residual Value means the amount payable as a lump sum at the termination of the original retail installment sales contract or lease contract.

Capitalized Cost means the total “adjusted capitalized cost” in the original iease contract. :

Date of Contract means the date You sign the Contract to purchase or lease Your Vehicle and the effective date of coverage as indicated within the

INFORMATION SCHEDULE.

Date of Loss means the date on which Your Vehicle is reported stolen or incurs physical damage that is severe enough to constitute a Total Loss.

Deficiency Balance means the amount obtained by subtracting the Value of the Vehicle (less Your physical damage insurance deductible up to $1,000 if

applicable), from the amount You owe Your Lienholder based on the early termination provisions of Your Contract due to the Total Loss of Your Vehicle.

éienho(l:er means any entity that purchases or accepts assignment of the original Contract. Lienholder does not include an entity that pays-off the original

ontra

Retail Value means Manufacturer’s Suggested Retail Price for new Vehicles and the NADA Retail Value for pre-owned Vehicles as of the Date of comract

Total Loss means because of theft of or accidental damage to Your Vehicle, one of the following occurs:

1) Your Vehicle is declared a Total Loss, or is declared stolen and not recovered within thirty (30) days of the date of the theft, by Your physical damage
insurance carrier, or

2) no physical damage insurance is in force and Your Vehicle is stolen and not recovered within thirty (30) days of the date of the theft, or

3) no physical damage insurance is in force and the total cost to repair Your Vehicle as a result of an accident is greater than or equal to its cash vaiue
immediately before the accident as determined by the NADA Used Vehicle Price Guide as of the Date of Loss.

Transfer of Equity means that You are seiling Your Vehicle to a person who assumes the obligation to pay payments to the Lienholder who purchases or accepts

assignment of the original Contract. Transfer of Equity does not apply to refinancing.

Value of the Vehicle means the value on the Date of Loss as determined by the physical damage insurance carrier in the event of a Total Lass and does not

include towing charges, rental fees, storage charges, administrative fees, salvage value or any prior damage deductions. If no physical damage insurance is in

force on the Date of Loss, the Value of the Vehicle shali be determined using the current edition of the NADA Used Vehicle Price Guide.

Vehicle means the vehicle indicated within the INFORMATION SCHEDULE.

We, Us and Our mean the Dealer indicated within the INFORMATION SCHEDULE that provided the original financing for Your Vehicle, or any entity who

subsequently purchases or accepts assignment of the original Contract.

You and Your mean the Customer indicated within the INFORMATION SCHEBULE who financed or leased the Vehicle or an individual to whom this Amendment

is transferred in cases of Transfer of Equity.

IV. ASSIGNMENT

We agree to assign any and all rights under this Amendment to any assignee of the Contract covered by this Amendment. All holders and assignees of this
consumer credit transaction are subject to all claims and defenses, which You could assert against Us resulting from Your purchase of Guaranteed Asset
Protection. The Assignee agrees, by acceptance of the Amendment to the Contract by assignment, to waive Your liability covered by this Amendment.

V. EXCLUSIONS

This Amendment does not apply:

If the Vehicle to which this Amendment refers is refinanced.

When the Date of Loss occurs prior to the Date of Gontract or after the original Contract term.

When the Date of Loss occurs during or after repossession or confiscation of Your Vehicle.

To any loss arising from fraud, material misrepresentation of fact or falsification of documents by You or the Lienholder.

To theft or damage to Your Vehicle that does not constitute a Total Loss.

To any losses that occur outside the continental United States of America, Alaska, Hawaii and Canada.

To any single pay retail installment sales contract or other Contract for which scheduled payments are made less frequently than once every two (2) months

from the point when the first scheduled payment is due.

To any retail installment sales contract with a term greater than 84 months or lease contract with a term greater than 60 months.

To any Contract with a Total of Payments exceeding $100,000, including the Balloon Amount or Residual Value.

0. To Vehicles used for carrying goods or passengers for compensation, municipal or military vehicles or any truck or van weighing over 12,500 lbs. G.V.W.R.
This does not include share the expense car pools.

11. To any Total Loss to Yaur Vehicle resuiting from You being under the influence of alcohol or drugs as established by the police report, breathalyzer test
or an official blood test.

No ;AW

Se®

V1. LIMIT OF LIABILITY
Our limit of liability under this Amendment shall be as stated on the front of this form under Section II. GAP CONTRACT AMENDMENT.

VIl. NOTIFICATION OF LOSS

What You must do if Your Vehicle is declared a Total Loss:

Within ninety (90) days after Your Vehicle is stolen or declared a Tolal Loss, or within ninety (90) days after receiving Your insurance company’s settlement or
within ninety (90) days from the date the Lienholder notifies You of any Deficiency Balance owing, whichever happens later, You must send the Administratar
named in Section Iil. DEFINITIONS, the following information:

1. A copy of Your insurance company’s settlement with You showing all additions and deductions for the settlement amount and a copy of Yaur insurance
company's check. If You do not have physical damage insurance, a copy of the police theft or accident report that identifies Your Vehicle by its vehicle
identification number (VIN) must be submitted.

A copy of this GAP Amendment.

An entire copy, front and back, of the original Contract.

A copy of Your insurance company’s Declaration Page, listing the coverage, deductible and agent’s phone number.

The name and address of the Lienholder and Your account number with the Lienholder.

The pay-off balance of Your Contract as calculated by the Lienholder at the Date of Loss.

A history of Your Contract showing all payments made, late charges and fees.

A copy of refund checks and/or authorized canceltation forms confirming the refund amount for any credit insurance, mechanical repair coverage or other
similar products that were purchased and included in the financing or lease of the Covered Vehicle. (Contact the Dealer that sold You the coverage.)

For new Vehicles only, if available, a copy of the window sticker or Vehicle invoice showing the Manufacturer's Suggested Retail Price. (Contact the Dealer
that sold or leased You the Vehicle.)

If it is impossible to file proof of loss within such ninety (90) day period, proof must be filed as soon as possible, but in no event later than one year from the
date proof was due as indicated above.

@ eNOOAWN

Vill. LENDER REQUIREMENTS

If Your Vehicle is financed with Toyota Motor Credit Corporation (TMCC), Section V. EXCLUSION #10 is deleted in its entirety and replaced by the following:
To Vehicles used for competitive driving, taxi or livery, snowplowing, or used for hire to the public or used to transport people for hire, to Vehicles used for
municipal or professional emergency or poiice services or to Vehicles used to tow a trailer whose weight exceeds the manufacturer’s recommendations for that
vehicle.

TO REGISTER YOUR GAP CONTRACT FOR SELF-SERVICE, VISIT US AT:
- www.mrclaims.net
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PO Box 802747 Automotive Warranty Services, Inc. g EXHIBIT
Chicago, IL 60680-2747
Toll-Free: 877-394-1206 Total Loss Department % i‘
EXPLANATION OF PAYMENT %
— GAPCLAIM
CUSTOMER DATA
1. Customer's Name MARIAN MENSIE
2. Loan Account Number 023-6368873
3. Contract Number ZX713892
4. Vehicle-(Year,Make and Model) 2014 Toyota RAV4
5. Odometer Reading: At Purchase: 0 At Loss: 24,693
6. Vehicle Identification Number 2T3WFREVIEW102895
7. Purchase Date 6/28/2014
8. First Payment Due Date 7/28/2014
9. Loss Type/Date of Loss Type: COLLISION 4/25/2015
10. Last Scheduled Payment Before Date of Loss 3/28/2015
11. Number of Days to Date of Loss 28
LOAN TERMS ]
Financed Amount $41,911.90
Finance Charge 4.35% $6,779.54
Total of Payments $48,691.44
Payment Schedule Term: 84 Month Payment: $579.66
MAXIMUM ALLOWED AMOUNT FINANCED I
Retail Value at Purchase(NADA Official Used Car Guide) $26,235.00
Percentage Limit(Per Contract Amendment) 50.00 % $13,117.50
Maximum Allowed Amount Financed $39,352.50
BUYER/LESSEE RESPONSIBILITY I
Amount Financed © $41,911.90
Less Maximum Allowed Amount Financed $39,352.50
Buyer/Lessee Responsibilty at Date of Sale $2,559.40
GAP BENEFIT CALCULATION ]
Contractual Pay-off Balance at Date of Loss (See Comments 1-3) $38,129.79
Less Insurance Settlement $24 43145
Less Mechanical Repair Agreement Fee(Dealer's Refund Amt) $2,197.10
Less Prepaid Maintenance Agreement(Dealer's Refund Amt) $1,175.34
GAP Benefit Calculation - $10,325.90
PAYMENT TYPE Initial Payment
GAP BENEFIT CALCULATION $10,325.90
Less Buyer/Lessee Responsibility at Date of Loss (See Comment 4) $2,328.42
GAP Benefit Payable $7,997.48
CLAIM COMMENTS
1. The pay-off balance is based on 9 scheduled payments, having been made on time (as required by the finance
contract) by the Date of Loss,
2. Interest from the Date of Loss to the present is not covered.
3. Any late fees and/or interest resulting from late or missed payments are not covered.
4, The customel; is resﬁonslble for any portion of the deficiency balance that results from the amount financed that
exceeded 150% of the Retall Value of the vehicle. The Buyer/Lessee Resgonslbillty at Date c:f Sale $2559.40 has
been anortized ( $2328.42 ) to reflect the amortizing loan balance (which represents 0.9098% of the Amount Financed).
8. The GAP Payment will be mailed to the Lien Holder.

Date: 4/28/16




Date:

Case 4:17-cv-00085-DPM Document 1 Filed 02/08/17 Page 25 of 26 1

Important Questions and Answers

To help you better understand your GAP benefit, we have prepared answers to the most
frequently asked Questions:

1. When will I receive credit for the GAP Payment on my loan? We mailed a check to your
lender in the amount of the GAP Benefit Payable on the same date we mailed the enclosed
Explanation of Payment to you. You should allow 10-working days for the credit to appear
on your loan account,

2. Why was the GAP Benefit less than the pay-off balance calculated by the creditor?
The GAP payment was calculated based on the number of contractual payments that should
have been made prior to the date of loss. In other words, our calculation of the pay-off
balance assumes that all payments have been made and that each has been paid on time.
This is what is meant by the term "Contractual Pay-off Balance at Date of Loss" on the
enclosed Explanation of Payment. Be advised that the GAP Amendment specifically excludes
any late payments and charges.

3. Why did you deduct for Credit Insurance and Mechanical Repair that was included
in my loan? Credit Life, Credit Disability and Mechanical Repair charges are refundable.
In other words, these are charges that are used-up by the passage of time. You are entitled
to a refund of the unused (unearned) portion of the original charge. To obtain this refund,
you will need to contact the dealer or credit union that sold you the coverage. They will
prepare the paperwork needed for the refund and will submit the refund to your lender for
- credit to your loan account.

To receive credit for the used (earned) portion of these charges, you must submit a copy
of the refund document for each coverage. We consider a copy of the refund check, a
cancellation form or a statement showing the refund calculation on the seller's letterhead
as acceptable documentation. We reserve the right to verify the accuracy of any refund.
Upon receipt of the refund document, we will review your claim and, if appropriate, make
a supplementary payment to the lender.

Send the required documentation to the GAP Claims Department, Automotive Warranty
Service, Inc., P.O. Box 802747, Chicago, Illinois 60680-2747.

4. Why didn't you pay interest after the Date of Loss? Your GAP contract amended your
loan contract so that in the event of a total loss, your lender agreed to accept your physical
damage insurer's settlement, as of the Date of Loss, as full settlement of your loan account,
Your GAP contract pays any resulting termination deficiency with the exception of;

¢+ Deductible over a specified amount

+ Late payments and/or charges

+ Refundable portions of any cancelable contracts that were included in your loan (such
as mechanical repair, credit life insurance or prepaid maintenance)

+ Interest occurring after the Date of Loss

However, we did pay the interest due from the date of your last contractually due payment
to the date your vehicle became a total loss.

4/28/16
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Customer/Lessee Responsibility Explanation

To help you better understand your GAP benefit, we have prepared answers to the most
frequently ask questions:

1. Why was my GAP benefit paid based on the Customer/Lessee Responsibility provision?

Your contract states the following: "In addition to the above, You will be responsibile for
any portion of a Deficiency Balance that results from the Amount Financed that exceeded
150% of the Retail Value of the Vehicle." This provision limits the amount of negative
equity that can be included in the loan covered by the Contract Amendment.

The limit is determined by multiplying the vehicle's retail value on the date of purchase by
50% and adding the resulting amount to the Amount Financed to establish a "Maximum
Allowed Amount Financed." When the Amount Financed exceeds the "Maximum Allowed
Amount Financed" you are responsible for the difference (which is referred to the "Buyer/
Lessee Responsibility" on the attached Explanation of Payment).

. How did you determine the Retail Value of my vehicle on the date of purchase? Retail

value is determined as follows:
+ New Vehicles: Manufacturer Suggested Retail Price less any rebates.
¢+ Used Vehicles: NADA Retail Book Price as of the date of purchase (See note below)

NOTE: We understand that the price you paid for the vehicle may be substantially greater
than the NADA Retail Book Price. The price the dealer asks for the vehicle is based on

the dealer's judgment of the market and may be greater or less than the NADA Retail Book
Value. In some cases, the dealer will adjust the selling price to allow you to refinance
negative equity on the vehicle you are trading. The Contract Amendment specifically provides
that the retail price is based on the NCDA Retail Book Value as is a nationally accepted
standard for determining the retail value of a used vehicle.
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