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Telephone: (973) 656-1600 
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Attorneys for Defendants  

 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY 

 

ANIBAL MEJIAS, DENNIS MINTER, 

JERRY FULLER, and JOSE PENA, on behalf 

of themselves and those similarly situated,  

Plaintiffs, 

                        v. 

GOYA FOODS, INC., ROBERT I. UNANUE, 
FRANCISCO R. UNANUE, JOSEPH PEREZ, 
PETER UNANUE, DAVID KINKELA, 
REBECCA RODRIGUEZ, CARLOS G. 
ORTIZ, MIGUEL A LUGO, JR., CONRAD 
COLON, JOHN DOES 1 - 10 (said names 
being fictitious, real names unknown), ABC 
COMPANIES 1 - 10 (said names being 
fictitious, real names unknown), 
 

Defendants. 
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CIVIL ACTION NO. _____ 

NOTICE OF REMOVAL UNDER THE 

CLASS ACTION FAIRNESS ACT 

 

TO: THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

 

PLEASE TAKE NOTICE THAT, pursuant to the Class Action Fairness Act (“CAFA”), 

Defendant Goya Foods, Inc. (“GFI”) removes to the United States District Court for the District 

of New Jersey the above-captioned action originally filed as Docket No. MER-L-001401-19 in the 

Superior Court of New Jersey, Law Division, Mercer County (the “State-Court Action”). Removal 

is proper on the following grounds: 
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I. BACKGROUND  

 A. Plaintiff Anibal Mejias filed the State-Court action.  

1. On July 18, 2019, Mejias filed the State-Court Action. According to the complaint, 

a copy of which is attached as Exhibit A, Mejias resides at 4408 North 6th Street, Philadelphia, 

Pennsylvania and formerly contracted with GFI to deliver its food products in South Carolina. 

(Compl. ¶ 4.) 

2. Mejias named GFI and several individuals as Defendants. GFI manufactures and 

sells food products and has its principal place of business at 350 County Road, Jersey City, New 

Jersey. (Id. ¶¶ 8, 9.) The individual Defendants—for which Mejias did not provide any residency-

related information—are GFI’s officers. (Id. ¶¶ 11-19.)   

3. The thrust of the original complaint was that Defendants misclassified as 

independent contractors Mejias and other similarly-situated delivery drivers. (Id. ¶ 2.) As a result 

of this purported misclassification, Mejias asserted the following causes of action: (i) violation of 

the New Jersey Wage Payment Law (“NJWPL”), N.J.S.A. 34:11-4.1, et seq., for making improper 

deductions from drivers’ wages (e.g., money for truck insurance) (id. ¶¶ 74-78); (ii) breach of 

contract because such deductions are against New Jersey public policy (id. ¶¶ 79-82); (iii) violation 

of New Jersey’s RICO Act (“NJRICO”), N.J.S.A. 2C:41-1, et seq. (id. ¶¶ 83-92); and (iv) unjust 

enrichment based on the money that Defendants allegedly withheld for returned or damaged goods 

that were previously delivered (id. ¶¶ 93-96).  

4. Mejias alleged his claims on behalf of the following putative nationwide class going 

back six years:  

All truck drivers of Defendants who were designated as independent contractors or 

owner operators and from whom Defendants unlawfully withheld wages . . . by 

deducting costs and fees associates with drivers’ leasing vehicles, for fuel and 

maintenance costs, insurance, trailer rentals and other equipment, administrative 
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fees, returned and damages products, and other deductions not allowed by 

governing law. 

 

(Id. ¶ 33.)  

B. Defendants moved for partial dismissal and change of venue before answering.   

 

5. On August 22, 2019, Defendants moved to (i) dismiss all claims against the 

individual Defendants; (ii) dismiss the NJRICO claim; (iii) dismiss the unjust enrichment claim; 

and (iv) transfer venue to Hudson County, New Jersey to adjudicate the remaining NJWPL and 

breach of contract claims against GFI. A copy of Defendants’ motion is attached as Exhibit B.  

6. Plaintiffs filed their opposition to Defendants’ motion on September 5 and 

Defendants submitted their reply four days later. Copies of the opposition and reply briefs are 

attached as Exhibits C and D.  

7. On October 7, the court denied Defendants’ motion to transfer venue. On October 

18, the court dismissed the unjust enrichment claim, but otherwise denied Defendants’ motion to 

dismiss. Copies of the Court’s orders are attached as Exhibits E and F.  

8. On October 28, Defendants filed their answer, a copy of which is attached as 

Exhibit G.   

C. Plaintiffs filed an amended complaint.  

 

9. On April 8, 2020, Mejias filed a motion to amend. The court granted Mejias’ 

request on May 8. Three days later, Plaintiffs filed the amended complaint. Copies of Mejias’ 

motion, the court’s order, and the amended complaint are attached as Exhibits H, I, and J.  

10. The amended complaint again alleges that Mejias resides at 4408 North 6th Street, 

Philadelphia, Pennsylvania and formerly contracted with GFI to deliver its food products in South 

Carolina. (Am. Compl. ¶ 4.)  
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11. In addition to Mejias, the amended complaint includes three new named Plaintiffs: 

Dennis Minter, who resides in New Jersey and formerly contracted with GFI to deliver its food 

products in that state; Jerry Fuller, who resides in New Jersey and formerly contracted with GFI 

to deliver its food products in that state, Pennsylvania, Maryland, and Delaware; and Jose Pena, 

who resides in New Jersey and formerly contracted with GFI to deliver its food products in that 

state, Maryland, and Delaware. (Id. ¶¶ 4, 6, 8, 9.)  

12. Plaintiffs name the same ten Defendants. (Id. ¶¶ 13, 15-23.) And, as in the original 

complaint, they allege that GFI has its principal place of business at 350 County Road, Jersey City, 

New Jersey. (Id. ¶ 13.)  

13. The amended complaint relies on the same underlying independent-contractor 

misclassification theory as the original complaint, but it includes an additional claim for overtime 

under New Jersey law and alternative claims for improper wage deductions under the laws of the 

states of Pennsylvania, Maryland, and South Carolina. (Id. ¶¶ 1, 2.)  

14. Plaintiffs assert two putative nationwide classes: (i) a wage deduction class like that 

alleged in the original complaint, which includes independent-contractor drivers across the U.S. 

between July 18, 2013, and the present; and (ii) an overtime class that includes independent-

contractor drivers across the U.S. who were not paid overtime between July 18, 2017, and the 

present. (Id. ¶¶ 33, 34.)  

15. In the alternative, Plaintiffs allege several putative state-specific classes: 

 a New Jersey wage deduction class that includes independent-contractor drivers 

who performed work in that state between July 18, 2013, and the present;  

 

 a New Jersey overtime class that includes independent-contractor drivers who 

performed work in that state between July 18, 2017, and the present;  

 

 a Pennsylvania wage deduction class that includes independent-contractor drivers 

who performed work in that state between July 18, 2016, and the present;  
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 a Maryland wage deduction class that includes independent-contractor drivers who 

performed work in that state between July 18, 2016, and the present; and 

 

 a South Carolina wage deduction class that includes independent-contractor drivers 

who performed work in that state between July 18, 2016, and the present. 

 

(Id. ¶¶ 35-39.) 

 

16. In addition to bringing the same claims for violation of the NJWPL (on behalf of 

the nationwide and the alternate New Jersey wage deduction classes), breach of contract (on behalf 

of all classes), and violation of NJRICO (on behalf of the nationwide wage deduction class) (id. 

¶¶ 105-09, 120-32), Plaintiffs allege the following causes of action:     

 violation of the New Jersey Wage and Hour Law, N.J.S.A. 34:11-56a, et seq., for 

failure to pay overtime (on behalf of the nationwide and the alternate New Jersey 

overtime classes) (id. ¶¶ 110-19); 

 

 violation of the Pennsylvania Wage Payment and Collection Law, 43 P.S. § 260.1, 

et seq., for making improper deductions from drivers’ wages (on behalf of the 

alternate Pennsylvania wage deduction class) (id. ¶¶ 133-42); 

 

 violation of the Maryland Wage Payment and Collection Law, Md. Code Ann., 

Lab. & Empl. § 3-501, et seq., for making improper deductions from drivers’ wages 

(on behalf of the alternate Maryland wage deduction class) (id. ¶¶ 143-50); and 

 

 violation of the South Carolina Payment of Wages Act, S.C. Code. § 41-10-10, et 

seq., for making improper deductions from drivers’ wages (on behalf of the 

alternate South Carolina wage deduction class) (id. ¶¶ 151-61). 

 

D. The parties agreed to a stay pending mediation.  

17. On March 18, 2020, the court issued an order referring the case to mediation. On 

May 15, the parties filed a stipulation and proposed consent order to stay the case pending 

mediation. The court entered the consent order on May 18. Copies of the referral order, stipulation, 

and consent order are attached as Exhibits K, L, and M.1 

                                                 
1 Affidavits of service from the State-Court Action are attached as Exhibit N. Motions for 

admission pro hac vice and associated orders are attached as Exhibit O. A copy of the docket is 

attached as Exhibit P.  
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18. In preparation for mediation, the parties each submitted a mediation statement 

setting forth their respective positions on liability and damages. Plaintiffs submitted their statement 

on August 13. GFI submitted its statement on August 14. (See Declaration of Margaret Santen 

(“Santen Decl.”) ¶¶ 4-6.)   

19. On August 18, the parties attended mediation, but did not settle their dispute. (Id.   

¶ 3.)  

20. On September 3, the stay was lifted.  

II. JURISDICTION UNDER CAFA 

 

21. This Court has original jurisdiction over this putative class action under CAFA, 

codified in pertinent part at 28 U.S.C. §§ 1332(d) and 1453(b), because (1) the number of members 

of all proposed classes in the aggregate is at least 100, (2) the citizenship of at least one proposed 

class member is diverse from that of at least one Defendant, and (3) the amount in controversy 

exceeds $5 million, exclusive of interest and costs. 

A. The putative classes consist of at least 100 members.  

 

22. 28 U.S.C. § 1332(d)(5)(B) requires that the number of members of all proposed 

classes in the aggregate be at least 100.  

23. Plaintiffs allege that the proposed “Nationwide Wage Deduction Class” consists of 

“[a]ll truck drivers of Defendants who were designated as independent contractors or owner 

operators and from whom Defendants unlawfully withheld wages . . . between July 18, 2013, and 

the present.” (Am. Compl. ¶ 33.) 

24. As reflected in the following table, which shows the location of the GFI warehouses 

that the putative class members use(d), Defendants’ counsel has reviewed relevant corporate 
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records and determined that the putative “Nationwide Wage Deduction Class,” as defined in the 

amended complaint, has 276 members2: 

State of Warehouse Number of Putative Class Members 

Illinois 12 

Massachusetts 44 

New York 13 

Texas 58 

Virginia3  12 

New Jersey  137 

Total  276 

 

(See Declaration of Marie Reed (“Reed Decl.”) ¶¶ 4-6.)   

 

25. Because this putative class consists of at least 100 proposed members, the 

requirement of 28 U.S.C. § 1332(d)(5)(B) is satisfied.  

B. The citizenship of at least one putative class member is different from the 

citizenship of at least one Defendant. 

 

26. Under 28 U.S.C. § 1332(d)(2)(A), “[t]he district courts shall have original 

jurisdiction of any civil action in which the matter . . . is a class action in which . . . any member 

of a class of plaintiffs is a citizen of a State different from any defendant[.]”  

27. A corporation is a citizen of “every State and foreign state by which it has been 

incorporated and of the State or foreign state where it has its principal place of business[.]” 28 

U.S.C. § 1332(c)(1). GFI is a New Jersey corporation with its principal place of business at 350 

County Road, Jersey City, New Jersey (constituting the location of the company’s center of 

                                                 
2 GFI is relying on Plaintiffs’ putative class definitions only for purposes of this notice and reserves 

its right to challenge the definitions and class certification at the appropriate time. GFI disputes 

Plaintiffs’ contention that there were “unlawfully withheld wages . . . and fees[.]” (Am. Compl.     

¶¶ 33). 

3 Mejias used the warehouse in Virginia.  
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direction, control, and coordination, i.e., its “nerve center”). (See Reed Decl. ¶ 3 & Ex. 1; Am. 

Compl. ¶ 13.) Thus, GFI is a citizen of New Jersey. 

28. Mejias is not a citizen of New Jersey. Indeed, Plaintiffs do not allege any 

connection between Mejias and New Jersey. Instead, they allege that he resides in Pennsylvania 

and previously contracted with GFI to deliver products in South Carolina. (See Am. Compl. ¶ 4.)  

29. Accordingly, the minimal diversity requirement of 28 U.S.C. § 1332(d)(2)(A) is 

satisfied because there is diversity of citizenship between Mejias and GFI. 

C. The amount in controversy exceeds $5 million, exclusive of interest and costs. 

 

30. Under 28 U.S.C. § 1332(d)(2), “[t]he district courts shall have original jurisdiction 

of any civil action in which the matter in controversy exceeds the sum or value of $5,000,000, 

exclusive of interest and costs[.]” The claims of individual class members are aggregated when 

determining whether CAFA’s $5 million jurisdictional threshold is met. See 28 U.S.C.                          

§ 1332(d)(6).   

31. As discussed above, on August 13, Plaintiffs submitted a mediation statement 

setting forth their position on liability and damages. Plaintiffs’ mediation statement calculated total 

potential damages well in excess of $5 million.4 (Santen Decl. ¶ 5.)  

32. This is the first time that Plaintiffs provided information that the aggregate damages 

sought exceed $5 million. See, e.g., Munoz v. J.C. Penney Corp., 2009 WL 975846, at *4 (C.D. 

Cal. Apr. 9, 2009) (noting that courts have “upheld the use of settlement letters in showing a 

sufficient amount in controversy for purposes of removal”); Molina v. Lexmark Int’l, Inc., 2008 

WL 4447678, at *8 (C.D. Cal. Sept. 30, 2008) (“[P]arties in Lexmark’s position frequently rely on 

                                                 
4 If necessary, GFI will provide Plaintiffs’ mediation statement, including their damages analysis, 

to the Court for in-camera review.  
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information obtained during mediation to support removal of a state action to federal court.”) 

(emphasis added); Mitchell v. Western Union, 2007 WL 4440885, at *1 n.2 (D.N.J. Dec. 18, 2007) 

(“Since Plaintiff’s Complaint is open-ended with respect to the amount in controversy, the Court 

must perform an independent appraisal of the value of the claim, taking into account the petition 

for removal and other evidence, including plaintiff’s settlement demands, to determine whether 

plaintiff’s claims meet the amount in controversy requirement.”) (emphasis added; quotation 

marks and citations omitted).    

33. Because the potential amount in controversy exceeds $5 million, exclusive of 

interest and costs, 28 U.S.C. § 1332(d)(2) has been satisfied. 

III. TIMELINESS OF REMOVAL  

 

34. Defendants may remove a case to federal court “within 30 days after the receipt        

. . . of a copy of the initial pleading[.]” 28 U.S.C. 1446(b)(1). “[I]f the case stated by the initial 

pleading is not removable,” Defendants may also remove a case to federal court within 30 days of 

receiving an “amended pleading, motion, order or other paper from which it may first be 

ascertained that the case is one which is or has become removable.” 28 U.S.C. § 1446(b)(3) 

(emphasis added).  

35. In either scenario, “the triggering event focuses solely upon the defendant’s receipt 

of a litigation document” from plaintiffs “demonstrating sufficient jurisdictional facts . . .  

supporting removal.” Portillo v. Nat’l Freight, Inc., 169 F. Supp. 3d 585, 593 (D.N.J. 2016). 

“[T]hat is, the scope of the defendant’s knowledge, at the initial pleading or otherwise, plays no 

role in triggering the 30-day removal clock.” Id. See also id. at 596 (“28 U.S.C. § 1446(b) . . . 

imposes a time limit on such removal only where the plaintiff’s initial pleading or subsequent 

Case 3:20-cv-12365-BRM-TJB   Document 1   Filed 09/04/20   Page 9 of 12 PageID: 9



 

10 

document sufficiently demonstrates removability.”) (emphasis in original). Notably, Defendants 

have no “duty to investigate or supply facts outside those provided by” Plaintiffs. Id. at 596. 

36. Neither the original complaint nor the amended complaint provided enough 

information to support removal. For example, neither contained a sufficient allegation of damages 

(or the size of the putative classes).  

37. As discussed above, it was not until August 13 that Plaintiffs first provided a 

“paper” (i.e., their mediation statement) stating that the potential amount in controversy exceeded 

$5 million. See, e.g., Molina, 2008 WL 4447678, at *4 (“A document reflecting a settlement 

demand in excess of the jurisdictional minimum constitutes ‘other paper’ sufficient to provide 

notice that a case is removable and starts the thirty day window under § 1446(b).”)  (collecting 

cases).  

38. GFI therefore timely removed because it filed this notice within 30 days of 

receiving from Plaintiffs an “other paper from which it may first be ascertained that the case is one 

which is or has become removable.” 28 U.S.C. § 1446(b)(3).  

39. GFI has served a copy of this notice, including exhibits, on Plaintiffs, through their 

counsel, and will file a copy of the notice in the State-Court Action in accordance with 28 U.S.C. 

§ 1446(d). A copy of the notice of the notice of removal that will be filed in the State-Court Action 

is attached as Exhibit Q.  

 

WHEREFORE, GFI removes the above-captioned action now pending against it in the 

Superior Court of New Jersey, Law Division, Mercer County to the United States District Court 

for the District of New Jersey. 
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Dated: September 4, 2020 

           Morristown, New Jersey 

OGLETREE, DEAKINS, NASH, SMOAK 

& STEWART, P.C. 

 

/s Ryan T. Warden    

Ryan T. Warden  

10 Madison Avenue, Ste. 400 

Morristown, NJ 07960 

Telephone: (973) 656-1600 

Facsimile: (973) 656-1611 

Email: Ryan.warden@ogletree.com 

   

Attorneys for Defendants  
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CERTIFICATE OF SERVICE 

 

I hereby certify that on September 4, 2020 I caused a copy of the foregoing notice of 

removal with attached exhibits and declarations pursuant to Local Civil Rule 11.2 to be served 

upon Plaintiffs’ below counsel via email, and on will on September 8, 2020, serve same via 

overnight mail: 

 

David E. Cassidy 

Yelena Kofman-Delgado 

VLASAC SHMARUK 

485B Route 1 South, Suite 120 

Iselin, NJ 08830 

Tel: (732) 494-3600 

dcassidy@vslaws.com 

ykofman@vslaws.com 

 

Shanon J. Carson 

Alexandra K. Piazza  

BERGER MONTAGUE PC 

1818 Market St., Suite 3600 

Philadelphia, PA 19103 

Telephone: (215) 875-3000 

scarson@bm.net  

apiazza@bm.net 

 

Attorneys for Plaintiffs 

 

 

/s Ryan T. Warden    

Ryan T. Warden  

 
 
 

44127309.1 
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Ryan T. Warden (I.D. No. 044322006) 
Fotini Karamboulis (I.D. No. 029562013) 
OGLETREE, DEAKINS, NASH,    
SMOAK & STEWART, P.C.  
10 Madison Avenue, Suite 400 
Morristown, New Jersey 07960 
Telephone: (973) 656-1600 
Facsimile: (973) 656-1611 
Email: Ryan.warden@ogletree.com 

Fotini.karamboulis@ogletree.com  
 
Attorneys for Defendants  
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
ANIBAL MEJIAS, DENNIS MINTER, 
JERRY FULLER, and JOSE PENA, on behalf 
of themselves and those similarly situated,  

Plaintiffs, 

                        v. 

GOYA FOODS, INC., ROBERT I. UNANUE, 
FRANCISCO R. UNANUE, JOSEPH PEREZ, 
PETER UNANUE, DAVID KINKELA, 
REBECCA RODRIGUEZ, CARLOS G. 
ORTIZ, MIGUEL A LUGO, JR., CONRAD 
COLON, JOHN DOES 1 - 10 (said names 
being fictitious, real names unknown), ABC 
COMPANIES 1 - 10 (said names being 
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CLASS ACTION FAIRNESS ACT 

 
 
 

EXHIBIT A 
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VLASAC & SHMARUK, LLC 

David E. Cassidy, Esq. 

N.J. Atty ID# 024061996 

John M. Vlasac, Jr., Esq. 

N.J. Atty ID# 020042000 

485 B Route 1 South, Suite 120 

Iselin, New Jersey 08830 

(732) 494-3600 

Attorneys for Plaintiffs 

             

ANIBAL MEJIAS, on behalf of himself and 

those similarly situated, 

 

 Plaintiff, 

 

 vs. 

 

GOYA FOODS, INC., ROBERT I. 

UNANUE, FRANCISCO R. UNANUE, 

JOSEPH PEREZ, PETER UNANUE, 

DAVID KINKELA, REBECCA 

RODRIGUEZ, CARLOS G. ORTIZ, 

MIGUEL A LUGO, JR., CONRAD 

COLON, JOHN DOES 1 - 10 (said names 

being fictitious, real names unknown), ABC 

COMPANIES 1 - 10 (said names being 

fictitious, real names unknown),  

 

 Defendant(s) 

SUPERIOR COURT OF NEW JERSEY  

LAW DIVISION – MERCER COUNTY 

 

Docket Number:  MER-L- 

 

 

CIVIL ACTION 

 

 

COMPLAINT WITH JURY DEMAND 

 

INDIVIDUAL AND CLASS ACTION COMPLAINT 

 Plaintiff, ANIBAL MEJIAS (hereinafter “Plaintiff”), on behalf of himself and those 

similarly situated, by and through the undersigned counsel, hereby complains as follows against 

Defendants GOYA FOODS, INC., (“Goya”), ROBERT I. UNANUE, FRANCISCO R. 

UNANUE, JOSEPH PEREZ, PETER UNANUE, DAVID KINKELA, REBECCA 

RODRIGUEZ, CARLOS G. ORTIZ, MIGUEL A LUGO, JR., CONRAD COLON,  JOHN 

DOES 1-10 (said names being fictitious, real names unknown), and ABC COMPANIES 1-10 

MER-L-001401-19   07/18/2019 12:14:04 PM  Pg 1 of 21 Trans ID: LCV20191249533 
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 (said names being fictitious, real names unknown), (hereinafter collectively referred to as 

“Defendants”).  

INTRODUCTION 

1. Plaintiff brings this action to redress Defendants’ violations of the New Jersey 

Wage Payment Law (hereinafter “NJWPL”), N.J.S.A. 34:11-4.1, et seq., the New Jersey Civil 

RICO Act, N.J.S.A. 2C:41-1, et seq., and the common law of New Jersey.  

2. Plaintiff asserts Defendants unlawfully designated Plaintiff and those similarly 

situated to him as independent contractors and Defendants used that improper classification to 

unlawfully deduct wages from their pay. Specifically, Defendants unlawfully withheld wages 

from Plaintiff and those similarly situated by deducting costs and fees associated with drivers’ 

leasing of vehicles, for fuel and maintenance costs, insurance, trailer rentals and other equipment, 

administrative fees, returned and damaged products, and other deductions not allowed by 

governing law. These wage deductions violate the New Jersey Wage Payment Law (hereinafter 

“NJWPL”), N.J.S.A. 34:11-4.1, et seq., the New Jersey Civil RICO Act, N.J.S.A. 2C:41-1, et seq. 

and the common law of New Jersey.  

3. As a result of Defendants’ unlawful actions, Plaintiff and those similarly situated 

are owed wages and other damages.  

PARTIES 

4. Plaintiff, Mr. ANIBAL Mejias, is an adult individual residing at 4408 North 6th 

Street, Philadelphia, PA 10140. Plaintiff was an employee of Defendant Goya working as a truck 

driver in the State of South Carolina from in or around May 2018 until on or about May 2019.  

5. Plaintiff signed a form agreement labeled Independent Contractor’s Service 

Agreement dated May 2018 (the “Agreement”).   
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 6. Defendants told Plaintiff they utilized the Agreement as a standard independent 

contractor agreement for truck drivers with the common policies and practices at issue in this 

action.  The Agreement is used to misclassify employees as independent contractors when in fact 

they are not independent contractors in practice. 

7. The Agreement purports to cover the terms and conditions of Plaintiff’s 

employment and, upon information and belief, is the same in all material respects set forth in this 

Complaint as agreements executed by other misclassified truck drivers. 

8. Defendant Goya is a company doing business in New Jersey and throughout the 

United States manufacturing and selling and delivering food products under the Goya brand name.   

9. Defendant Goya has its principal place of business located at 350 County Road, in 

the City of Jersey City, in the State of New Jersey and has multiple facilities throughout the United 

States.  

10. Defendant Goya is an employer of Plaintiff, as defined by the NJWPL.   

11. Defendant, Robert I. Unanue is an adult individual and an officer of Defendant 

Goya. 

12. Defendant, Francisco R. Unanue is an adult individual and an officer of 

Defendant Goya. 

13. Defendant, Joseph Perez is an adult individual and an officer of Defendant Goya. 

14. Defendant, Peter Unanue is an adult individual and an officer of Defendant 

Goya. 

15. Defendant, David Kinkela is an adult individual and an officer of Defendant 

Goya. 
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 16. Defendant, Rebecca Rodriguez is an adult individual and an officer of Defendant 

Goya. 

17. Defendant, Carlos G. Ortiz is an adult individual and an officer of Defendant 

Goya. 

18. Defendant, Miguel A. Lugo, Jr. is an adult individual and an officer of Defendant 

Goya. 

19. Defendant, Conrad Colon is an adult individual and an officer of Defendant 

Goya. 

20. Defendant John Does 1-10 (said names being fictitious, real names unknown) are 

all unknown employees of Goya Foods., Inc. are additional officers and owners of Defendant 

Goya. 

21. Defendant ABC Companies 1-10 (said names being fictitious, real names 

unknown) are all unknown business entities associated with Defendant who employ truck drivers 

delivering Goya products as independent contractors or owner operators. 

22. At all times relevant herein, Defendants acted by and through their agents, servants, 

and employees, each of whom acted at all times relevant herein in the course and scope of their 

employment with and for Defendants.   

JURISDICTION AND VENUE 

23. This Court has jurisdiction over this matter as the Agreement has a choice of law 

and choice of venue provision designating New Jersey law as the governing law and New Jersey 

as the venue for any litigation between the parties.  Specifically, the Agreement states in Section 

12:  

 

(e) New Jersey Law and Jurisdiction. This Agreement shall be governed by and construed 

in accordance with the laws of the State of New Jersey both as to interpretation and performance, 
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 without regard to New Jersey's conflict-of-law rules, and any dispute arising under this 

Agreement or relating to the relationship created by this Agreement shall be subject to the 

exclusive jurisdiction of the federal or state courts of New Jersey.  

24. This Court has personal jurisdiction over Defendants as they conduct substantial 

business in New Jersey and their principal place of business is located in New Jersey.  

25. Venue is proper in Mercer County under R. 4:3-2(b) as Defendants conduct 

substantial business throughout Mercer County and Defendant Goya’s registered agent is 

located in Mercer County.    

 

CLASS ACTION ALLEGATIONS 

26. The foregoing paragraphs are incorporated herein as if set forth in their entirety.  

27. Pursuant to Rule 4:32 of the New Jersey Rules of Civil Procedure, Plaintiff brings 

his claim for relief to redress Defendants’ violations of the NJWPL, the NJRICO, and the common 

law of New Jersey on behalf of himself and those similarly situated.  

28. Defendant misclassified Plaintiff and all those similarly situated as 

independent contractors instead of employees under the standard articulated pursuant to the 

New Jersey Wage Payment Law, N.J.S.A. 34:11-4.1 et seq., and New Jersey Supreme Court 

precedent. 

29. Plaintiff seeks to represent a class of all those similarly situated who worked or 

work for Defendants as truck drivers and who were subject to the unlawful policies of Defendants 

within the past six (6) years.  

30. Defendant Goya employs truck drivers throughout the United States and utilizes 

the independent contractor or owner operator classification regularly to satisfy its delivery needs, 

as further pled herein.   
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 31. Due to Defendant Goya using this classification of truck drivers under an 

Agreement with a New Jersey choice of law and venue provision and the drivers being scattered 

across the United States, it is impracticable to bring or join individual claims.   The members 

within the Class are scattered throughout the United States and so numerous that joinder of all 

members is impractical in satisfaction of New Jersey Court Rule 4:32-1(a)(1). 

32. Plaintiff does not know the exact size of the class, as such information is in the 

exclusive control of Defendants.  

33. Plaintiff seeks to certify the following classes defined as: 

 All truck drivers of Defendants who were designated as independent contractors or 

owner operators and from whom Defendants unlawfully withheld wages from by deducting 

costs and fees associates with drivers’ leasing vehicles, for fuel and maintenance costs, 

insurance, trailer rentals and other equipment, administrative fees, returned and damages 

products, and other deductions not allowed by governing law.  To the extent revealed by 

discovery and investigation, there may be additional appropriate classes and/or subclasses 

from the above class definition which is broader and/or narrower in time or scope. 

 

34. Excluded from the Class are Defendants’ officers, directors, agents, employees and 

members of their immediate families; and the judicial officers to whom this case is assigned, their 

staff, and the members of their immediate families. 

35. There are common questions of law and fact that affect the rights of every member 

of the Class, and the types of relief south are common to every member of the respective Class.  

The same conduct by Defendants has injured each respective Class Member.  Common questions 

of law and/or fact common to the respective Classes include, but are not limited to: 

a. Whether Defendants improperly classified its independent contractor truck drivers; 

b. Whether Defendants unlawfully deducted wages from the Class Members through 

this misclassification scheme; 
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 c. Whether Defendants breached the Agreement with Class Members by maintaining 

wage deduction clauses in violation of public policy under the governing law of 

said Agreements. 

36. These questions of law and/or fact are common to the Class and predominate over 

any questions affecting only individual class members.   

37. The claims of Plaintiff are typical of the claims of their respective Class as required 

by New Jersey Court Rule 4:32-1(a)(3), in that all claims are based upon the same factual and 

legal theories.  It is the same conduct by each Defendant that has injured each member of the 

Class. 

38. Plaintiff will fairly and adequately represent and protect the interests of the Class, 

as required by New Jersey Court Rule 4:32-1(a)(4).  Plaintiff will fairly and adequately protect 

the interests of the those similarly situated because Plaintiff’s interests are coincident with, and 

not antagonistic to, those of the Class.  

39. Plaintiffs have retained counsel with substantial experience in the handling of wage 

and hour class actions in New Jersey.  Plaintiffs and their counsel are committed to the vigorous 

prosecution of this action on behalf of the classes and have the financial resources to do so.  

Neither Plaintiff nor counsel has any interest adverse to those of the Class. 

40. Plaintiff’s claims are typical of the claims of the those similarly situated because 

Plaintiff, like all those similarly situated, were/are employees of the Defendants under common 

policies and practices who were, within the last six (6) years, misclassified as independent 

contractors and from whom Defendants unlawfully deducted wages from their pay.  

41. Class certification is appropriate pursuant to New Jersey Court Rule 4:32-1(b)(1) 

because the prosecution of separate actions by individual members of the Class would create a 

risk of inconsistent or varying adjudications that would establish incompatible standards of 
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 conduct for Defendants and/or because adjudications respecting individual members of the Class 

would, as a practical matter, be dispositive of the interests of the other members or would risk 

substantially impairing or impending their ability to prosecute their interests. 

42. A class action is superior to other available methods for the fair and efficient 

adjudication of the controversy under New Jersey Court Rule 4:32-1(b)(3).   

43. Absent a class action, most members of the Class likely would find the cost of 

litigating their claims to be prohibitive, and will have no effective remedy at law, especially due 

to Defendants’ use of a broad choice of law and venue provision thereby making it very difficult 

for individual class members to even seek redress.  

44. The class treatment of common questions of law and fact is also superior to multiple 

individual actions or piecemeal litigation in that it conserves the resources of the courts and the 

litigants and promotes consistency and efficiency of adjudication. 

45. Maintenance of this action as a class action is a fair and efficient method for 

adjudication of this controversy. It would be impracticable and undesirable for each member of 

each putative class who has suffered harm to bring a separate action. In addition, the maintenance 

of separate actions would place a substantial and unnecessary burden on the courts and could 

result in inconsistent adjudications, while a single class action can determine, with judicial 

economy, the rights of all putative class members. 

46. Class certification is also appropriate because this Court can designate particular 

claims or issues for class-wide treatment and may designate one or more subclasses pursuant to 

New Jersey Court Rule 4:32-2(d). 

47. No unusual difficulties are likely to be encountered in the management of this 

action as a class action. 
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 FACTUAL BACKGROUND 

48. The foregoing paragraphs are incorporated herein as if set forth in their entirety.  

49. Goya owns and operates approximately 14 U.S. distribution centers throughout the 

United States.  

50. Goya ships its products to different grocery stores throughout the United States, 

many of them located in the State of New Jersey, for retail sale. In areas where it doesn’t have a 

physical presence, it works with third-party distributors but otherwise it ships directly to retailers.  

51. Goya employs more than 4,000 workers worldwide.   

52. More than 500 Goya salespeople regularly visit stores and take orders and 

merchandise Goya Foods, Inc. products for retail sale throughout the United States. When a Goya 

salesperson visits a store, they place an order on their handheld devices, and these orders are 

processed overnight for next-day delivery.  Sales Orders are picked, loaded, and delivered to 

stores on a next-day basis.  

53. Goya delivers straight to its customers’ stores, which range from big box retailers 

to neighborhood bodegas. Goya uses both traditional w-2 employees and it designates some truck 

driver employees as alleged independent contractors, also known as owner operators, to make its 

deliveries.  Upon information and belief, Goya uses approximately 190 truck drivers for its 

delivery operations.  

54. All orders are filled from inventory in distribution centers and delivered by Goya 

by truck driver Goya hires. The Goya truck drivers, such as the Plaintiff, are misclassified as 

owner operators/independent contractors but in reality are employees of Goya. 

55. Truck driver delivery employees such as the Plaintiff are an integral part of Goya’s 

business model.   
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 56. Truck driver delivery employees are not performing activities outside Goya’s 

normal course of business or even outside its normal place of business as goods are produced and 

shipped directly to customers via an integrated chain of commerce. Goods are not distributed to 

a third-party site for delivery but rather flow continuously form Goya to the customers. 

57. Goya’s truck drivers such as Plaintiff and those similarly situated make multiple 

direct customer stops per day, which are exclusively directed by Goya via delivery tickets, and 

these employees do not deliver to other customers. Goya knows this due to the volume of product 

and number of stops it assigns to each misclassified driver. 

58. Goya’s truck drivers are provided a loaded trailer each night with delivery 

instructions with quantities and locations and truck drivers exercise no meaningful control over 

their deliveries.   

59. Goya provided Plaintiff and those similarly situated an XRS handheld device to 

plug into the trucks to track location, hours and mileage.  These devices generate DOT required 

reports that a true independent contractor would be required to supply independent of the 

company provided device.  Upon information and belief, these same devices were also used for 

traditional w-2 truck driving employees.   

60. Plaintiff and those similarly situated did not utilize vehicles for other clients.  

61. Goya maintained a dispatcher who directed and controlled deliveries and the truck 

drivers at all times and who would regularly communicate with Plaintiff and those similarly 

situated.  Upon information and belief, the same dispatcher dispatched traditional w-2 truck 

drivers and the employees mis-designated as independent contractor truck drivers like Plaintiff.  

62. Plaintiff and those similarly situated were even required to get pre-approval for 

days off via the dispatcher.  
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 63. During Plaintiff’s employment, Goya required Plaintiff to return his truck to a 

trucking yard each day, and his vehicle would be fueled and loaded over night for next day 

deliveries, with written instructions what and where to deliver.   

64. Defendants attempted designation of drivers as independent contractors was a 

fraudulent fiction to hide the true employee status of these workers.  Indeed, Defendants directed 

and controlled important aspects of their employment including deliveries and their schedule of 

work yet Defendants deducted money normally considered business expenses from the drivers’ 

weekly paychecks ostensibly for payment for the truck leases and other costs and fees associated 

with deliveries of their product.   

65. Defendants denied Plaintiff and those similarly situated other benefits such as paid 

time off, vacation pay, holiday pay and similar compensation benefits due to employees. 

66. Defendants paid Plaintiff and those similarly situated “commissions,” which were 

based upon a percentage of delivered product assigned and provided to them to deliver each day.   

67. Incentive pay was also given to Plaintiff and those similarly situated so long as the 

total amount of returns from a given day did not exceed a certain percentage of the product 

actually delivered.     

68. Defendants, however, required Plaintiff and those similarly situated to pay for 

normal business expenses and costs that Defendants should have been paying.  

69. The Agreement states: “[Plaintiff[ Contractor shall be responsible for paying all 

operating expenses and costs of operating the Equipment, including all expenses for fuel, oil, and 

repairs to the Equipment; . . . .” 

70. The Agreement further created an unlawful “Reserve” account to secure its 

interests.  The Agreement specifically states: “[Plaintff] Contractor authorizes Carrier to deduct 

ten (10%) percent of Contractor's weekly commissions due Contractor from Carrier [Defendant 
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 Goya] under Section 3 of the Agreement (the "Reserve"). Carrier shall deposit the Reserve in an 

interest bearing account at such rates as Carrier, in its sole discretion, may secure from time to 

time for credit to Contractor. Interest shall accrue weekly and be calculated on the closing balance 

of the Reserve at the end of the week. From time to time, Contractor may (1) elect to discontinue 

further deductions at anytime provided the Reserve has a minimum balance of Four Thousand 

($4,000) Dollars and (2) request the disbursement to Contractor of any excess over Four Thousand 

($4,000) Dollars. Within seventy-five (75) days of the termination of the Agreement (or as soon 

as practicable thereafter) Carrier will pay to Contractor, after deducting all amounts due and 

owing Carrier under the Agreement, the balance of any monies held in the Reserve.” 

71. These deductions were itemized in each pay period (weekly) in the drivers’ “Driver 

Commission Report” and the “Driver Commission Statement.”   

72. Defendants unlawfully deducted from Plaintiff’s paycheck, each week, the following:  

a. $125.00 for trailer rental; 

b. $150.00 for truck insurance; 

c. $23.94 for Helpers Workmen’s Compensation insurance; 

d.  $580.73 for truck lease; 

e.  $250.00 for equipment;   

f. Fuel costs averaging approximately $400.00 - $500.00;   

g. A $2.50 for “professional fee” to administer the unlawful deductions; 

h. Approximately $276.64 to maintain the “Reserve” account in case Plaintiff could not work 

and pay the fees Defendants required; and,  

i. Rejected goods at the time of delivery or Returns and damaged goods that were previously 

delivered by the Plaintiff.   
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 73. The Agreement, the general policies and practices, the commission reports and 

statements, and the amounts identified above are representative of the proposed Class. 

FIRST COUNT 

Violations of the New Jersey Wage Payment Law 

(Unlawful Deductions – ALL DEFENDANTS) 

 

74. The foregoing paragraphs are incorporated herein as if set forth in their entirety.  

75. At all times relevant herein, Defendants stand/stood in an Employer/Employee 

relationship with the Plaintiff and those similarly situated.  

76. At all times relevant herein, Defendants are/were responsible for paying wages to 

Plaintiff and those similarly situated.  

77. Defendants violated the NJWPL by withholding wages for illegal deductions from 

Plaintiff’s and those similarly situated.  

78. As a result of Defendants’ uniform policies and practices described above, Plaintiff 

was illegally deprived of regular wages earned, in such amounts to be determined at trial, and is 

entitled to recovery of such total unpaid amounts, pre and post-judgment interest, and other 

compensation pursuant to N.J.S.A. 34:11-4.1 et seq.  

WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  
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 c) A declaratory judgment that Defendants’ wage practices alleged herein violate the 

New Jersey Wage Payment Law (“NJWPL”), N.J.S.A. 34:11-4.1 et seq.; 

An Order for injunctive relief ordering Defendants to comply with the NJWPL and 

end all of the illegal wage practices alleged herein; 

d) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS as Class representative and the undersigned counsel as Class 

Counsel; 

e) Judgment for damages for all unpaid regular wages to which Plaintiff and members 

of the Class are lawfully entitled under the NJWPL, N.J.S.A. 34:11-4.1 et seq.; 

f) Incentive Award for the lead Plaintiff; 

g) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

h) Any and all other equitable relief which this Court deems fit.  

 

SECOND COUNT 

BREACH OF CONTRACT 

(Failure to Pay Wages Due  - DEFENDANT GOYA FOODS) 

 

79. The foregoing paragraphs are incorporated herein as if set forth in their entirety. 

80. By misclassifying Plaintiff and those similarly situated as independent contractors 

and by unlawfully requiring Plaintiff and those similarly situated to pay for costs and for the returns 

of unwanted or damaged goods, Defendants breached the Agreement because such deductions are 

against New Jersey public policy and hence were unenforceable agreements deducting monies 

owed to Plaintiff and those similarly situated. 

MER-L-001401-19   07/18/2019 12:14:04 PM  Pg 14 of 21 Trans ID: LCV20191249533 
Case 3:20-cv-12365-BRM-TJB   Document 1-1   Filed 09/04/20   Page 15 of 137 PageID: 27



 

 81. As a result, Defendants breached their contract with Plaintiff and those similarly 

situated by deducting wages pursuant to clauses in the Agreement that were are unenforceable a 

in violation of New Jersey public policy as set forth in the NJWPL.    

82. Plaintiff and those similarly situated have suffered damages and the monies 

improperly deducted under the Agreement must be returned to Plaintiff and those similarly situated 

as void against public policy.   

 WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  

c) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS  as Class representative and the undersigned counsel as Class 

Counsel; 

d) Incentive Award for the lead Plaintiff; 

e) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

f) Any and all other equitable relief which this Court deems fit.  
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THIRD COUNT 

NJRICO 

(ALL DEFENDANTS) 

 

83. The foregoing paragraphs are incorporated herein.  

84. Defendants are a group of persons associated for the common purpose of carrying 

out the fraudulent scheme described in this Complaint; as a result, Defendants and their officers, 

agents, and employees constitute an enterprise within the meaning of RICO.  

85. During all relevant times this enterprise was engaged in and its activities affected 

trade and commerce.  

86. The enterprise had a pattern of racketeering activity consisting of the commission 

of continuing acts of mail and wire fraud as described in this Complaint.  

87. Defendants conspired to defraud Plaintiff and those similarly situated to mislead 

them to believe they were independent contractors.  

88. In doing so, Defendants created a contract with weekly unlawful deductions from 

wages as set forth, including for return of their goods, which were occurred in relation to deliveries.  

Defendants did this, in part, to avoid paying taxes and to avoid liability to third parties. 

89. The scheme is fraudulent in nature and required weekly acts of mail fraud and theft 

of wages to accomplish by transferring money labeled as commission but not wages for the 

purpose of avoiding subsidiary taxation to the enterprise, and for the purpose of avoiding paying 

other emoluments of employment by the enterprise. In effectuating these predicate acts, 

Defendants used both the mail and wires for the purpose of executing this scheme in violation of 

18 U.S.C. §§ 1341 and 1343.  

90. Defendants even created an unlawful “Reserve” account to secure any monies they 

unlawfully required Plaintiff and those similarly situated to pay .    
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 91. Defendants also misrepresented to Plaintiff and those similarly situated that it 

deducted money(s) for a lawful purpose when it withheld wages when in fact all such wages were 

withheld solely to benefit Defendants and not for any legal purpose.  

92. Defendants used their enterprise and a weekly pattern of unlawful predicates acts 

to accomplish depriving Plaintiff and those similarly situated of wages owed to them in violation 

of the New Jersey Civil RICO Act, N.J.S.A. 2C:41-1, et seq. 

WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  

c) Treble and other damages as allowed for by statute; 

d) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS  as Class representative and the undersigned counsel as Class 

Counsel; 

e) Incentive Award for the lead Plaintiff; 

f) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

g) Any and all other equitable relief which this Court deems fit.  
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 FOURTH COUNT 

Unjust Enrichment 

(Failure to Pay Wages Due – DEFENDANT GOYA FOODS) 

 

93. The foregoing paragraphs are incorporated herein as if set forth in their entirety. 

94. By misclassifying Plaintiff and Those similarly situated as independent contractors 

and by unlawfully requiring Plaintiff and those similarly situated to pay for returned or damaged 

goods that were previously delivered.   

95. Defendants also withheld money for return or damaged goods previously delivered, 

which is not provided for anywhere in the Agreement, which unjustly enriched the Defendants. 

96. As a result of Defendants’ conduct, Plaintiff and those similarly situated have 

suffered damages and the improperly withhold monies should be returned.    

WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  

c) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS as Class representative and the undersigned counsel as Class 

Counsel; 

d) Incentive Award for the lead Plaintiff; 
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 e) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

f) Any and all other equitable relief which this Court deems fit.  

 

JURY DEMAND 

Plaintiff hereby demands trial by jury on all issues. 

 

NOTICE OF DESIGNATION OF TRIAL COUNSEL 

 PLEASE TAKE NOTICE that pursuant to the Rules of the Court, John M. Vlasac, Jr., Esq. 

and David E. Cassidy, Esq. are hereby designated as trial counsel of the within matter. 

 

DEMAND TO PRESERVE EVIDENCE 

All Defendants are hereby directed to preserve all physical and electronic information 

pertaining in any way to Plaintiffs' and Those similarly situated' employment, to Plaintiffs' and 

Those similarly situated' cause of action and/or prayers for relief, and to any defenses to same, 

including, but not limited to, electronic data storage, closed circuit TV footage, digital images, 

computer images, cache memory, searchable data, emails, spread sheets, employment files, 

memos, text messages, any and all online social or work related websites, entries on social 

networking sites (including, but not limited to, Facebook, Twitter, MySpace, etc.), and any other 

information and/or data and/or things and/or documents which may be relevant to any claim or 

defense in this litigation. 
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                                       DEMAND FOR INSURANCE DISCOVERY 

Pursuant to R. 4:18, plaintiff hereby demands that the defendants, produce the following 

documents for inspection and copying at the office of John M. Vlasac, Jr., Esquire, Vlasac & 

Shmaruk, 485B Route 1 South, Iselin, New Jersey, within the time provided by R. 4:18-1(b): 

1.         On the date of the incident, indicate whether the defendants had a liability insurance 

policy and, if so, set forth the name of the insurance company, the policy number, the effective 

date, the policy limits and attach a copy of the declarations page. 

2.         On the date of the incident, indicate whether the defendants had any excess 

coverage including a personal liability catastrophe umbrella and, if so, set forth the name of the 

insurance company, the policy number, the effective date, the policy limits and attach a copy of 

the declarations page. 

 
 

 VLASAC & SHMARUK, LLC 
 Attorney for the Plaintiffs 
 

 
_/s/ David E. Cassidy, Esq.___________________

 DAVID E. CASSIDY, ESQ. 
Dated:  July 18, 2019 
 
 
 

CERTIFICATION 
 

I certify that the within matter is not the subject of any other pending court or arbitration 

proceeding. 

 
 VLASAC & SHMARUK, LLC 
 Attorney for the Plaintiffs 
 

 
_/s/ David E. Cassidy, Esq.___________________

 DAVID E. CASSIDY, ESQ. 
Dated:  July 18, 2019 
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CERTIFICATION PURSUANT TO R. 4:5-1 

 

 I, DAVID E. CASSIDY, hereby certify as follows: 

 1. I am attorney at law of the State of New Jersey and am a member of the firm and 

as such, I am fully familiar with same. 

 2. To the best of my knowledge, confirmation and belief, there is no other action 

pending about the subject matter of this Complaint in the Superior Court of New Jersey, Law 

Division, Mercer County.  Additionally, other than pled herein as a Class Action, there are no other 

persons known to me who should be added as parties to this matter, nor are there any other actions 

contemplated. 

 3. I do hereby certify that the foregoing statements made by me are true to the best of 

my knowledge.  I am aware that if any of the foregoing statements made by me are willfully false, 

I am subject to punishment. 

 VLASAC & SHMARUK, LLC 
 Attorney for the Plaintiffs 
 

 
_/s/ David E. Cassidy, Esq.___________________ 

 DAVID E. CASSIDY, ESQ. 
Dated: July 18, 2019 
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I. PRELIMINARY STATEMENT 

Defendants Goya Foods, Inc. (“GFI”) and Robert I. Unanue, Francisco R. Unanue, 

Joseph Perez, Peter Unanue, David Kinkela, Rebecca Rodriguez, Carlos G. Ortiz, Miguel A. 

Lugo, Jr., Conrad Colon (the “Individual Defendants,” and collectively with GFI, “Defendants”), 

through their attorneys Ogletree, Deakins, Nash, Smoak & Stewart, P.C., respectfully submit this 

memorandum of law in support of their motion, pursuant to New Jersey Court Rule 4:6-2(e) and 

4:3-3(a)(3) et seq., requesting: (i) dismissal with prejudice of Plaintiff’s Complaint against the 

Individual Defendants; (ii) dismissal with prejudice of Plaintiff’s New Jersey RICO claims 

against all Defendants; (iii) dismissal with prejudice of Plaintiff’s unjust enrichment claim; and 

(iv) to transfer venue to Hudson County to resolve Plaintiff’s remaining wage payment and 

breach of contract claims against GFI. 

From May 2018 to June 2019, Plaintiff performed independent truck driving services for 

GFI, and as such he was properly and legally treated as an independent contractor. In a flagrant 

abuse of process, and with no apparent purpose other than to badger the Individual Defendants, 

Plaintiff asserts a boilerplate, unsubstantiated, and baseless claim against various GFI officers 

alleging improper pay deductions under the New Jersey Wage Payment Law (the “WPL”), 

N.J.S.A. § 34:11-4.1 et seq. As a matter of law, Plaintiff – who was properly classified and, in 

fact, performed services as an independent contractor – has no basis to allege violations under 

provisions of a wage payment law that does not apply to independent contractors.  

Plaintiff’s WPL claim against the Individual Defendants is wholly premature given that 

he has not and cannot establish liability under the WPL against GFI, and he cannot prove any 

risk that GFI will renege on its salary obligations. Further, even assuming arguendo that Plaintiff 

had alleged any facts permitting application of the WPL against GFI – which Plaintiff did not do, 

and he cannot do – he fails to identify a single alleged act by any Individual Defendant to permit 
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extension of the WPL to impose individual liability. The absence of any supporting factual 

allegations compels that Plaintiff has named the Individual Defendants for the sole purpose of 

harassment, and his WPL claim against the Individual Defendants should be dismissed. 

Moreover, Plaintiff’s throwaway claim under the New Jersey Racketeering Influenced 

and Corrupt Organizations Act (“NJRICO”), N.J.S.A. § 2C:41-1 et seq., is similarly baseless. 

Plaintiff makes no effort to assert the requisite factual allegations to support a claim under 

NJRICO – let alone with particularity as he is required to do. Critically, Plaintiff has not alleged 

(and he cannot allege) any fraudulent misrepresentations or omissions of fact by any of the 

Individual Defendants or by GFI. Again, Plaintiff’s decision to include a moribund NJRICO 

claim is solely to harass GFI and the Individual Defendants. 

Plaintiff’s claim for unjust enrichment is similarly deficient as a matter of law. The claim 

is entirely duplicative of his breach of contract claim, and in fact Plaintiff’s Independent 

Contractor Service Agreement – which Plaintiff relies upon and incorporates by reference into 

his Complaint – controls Plaintiff’s status as an independent contractor. Because Plaintiff pleads 

the existence of a valid contract, the Independent Contractor Service Agreement binds the parties 

and governs the same subject matter as Plaintiff’s alleged unjust enrichment claim. For that 

reason, Plaintiff is barred as a matter of law from alleging unjust enrichment.  

As for Plaintiff’s remaining WPL claim and breach of contract claim against GFI, the 

proper venue is Hudson County for the convenience of parties and witnesses in the interest of 

justice. Plaintiff has no connection to this Mercer County venue. He resides in Pennsylvania, and 

he performed services for GFI in South Carolina. Further, GFI maintains its principal place of 

business in Hudson County, and none of the Individual Defendants reside in Mercer County. As 
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such, this Court should not be burdened with adjudicating a controversy that has absolutely no 

connection whatsoever to Mercer County. 

II. BACKGROUND1 

A. The Parties 

 Plaintiff resides in Philadelphia, Pennsylvania. (Compl., ¶ 4.)2 From May 2018 to June 

2019 (incorrectly identified as May 2019 in the Complaint), Plaintiff performed services for GFI 

as a truck driver in South Carolina. (Id.) 

 GFI is a privately-held Delaware corporation, with its principal place of business and 

headquarters in Jersey City, County of Hudson. See https://www.goya.com/en/contact-us. GFI is 

a leading producer and distributor of Latino food products, offering over 2,500 high-quality and 

affordable food products from the Caribbean, Mexico, Spain, Central and South America. The 

Individual Defendants serve in officer roles at GFI. 

B. The Facts as Alleged by Plaintiff 

Plaintiff alleges that, beginning in May 2018, he performed truck driving services for GFI 

in South Carolina pursuant to an Independent Contractor Service Agreement entered into by 

Plaintiff and GFI. (Compl., ¶¶ 4-5.) Plaintiff alleges that “Defendants unlawfully withheld 

wages” by deducting costs and fees from his pay. (Id., ¶ 2.) Plaintiff thus asserts statutory claims 

under the WPL (First Count) and NJRICO (Third Count) against all Defendants, and common 

law claims for breach of contract (Second Count) and unjust enrichment (Fourth Count) against 

GFI only. (Id., ¶¶ 74-96.) 

                                                 
1  Defendants vehemently deny the allegations in the Complaint, including that they 

violated any applicable law, and expressly reserve and do not waive all applicable defenses.  

Defendants describe Plaintiff’s purported allegations herein solely so that the Court may resolve 

the foregoing motion. 
2  Plaintiff’s Complaint is enclosed herein as Exhibit A to the Certification of Fotini 

Karamboulis, Esq.  
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In support of his First Count under the WPL, Plaintiff asserts in conclusory and 

boilerplate fashion that “Defendants violated the NJWPL by withholding wages for illegal 

deductions” from Plaintiff by requiring him “to pay for normal business expenses and costs that 

Defendants should have been paying.” (Id., ¶¶ 68, 77.) Yet, Plaintiff’s allegations regarding the 

Individual Defendants – in their entirety – consist of merely identifying each person as an “adult 

individual” and “officer of [GFI].” (Id., ¶¶ 11-19.) Nowhere in his Complaint does Plaintiff 

identify any alleged conduct – let alone a single alleged act – by any of the Individual 

Defendants that gives rise to his claims. 

 Plaintiff’s Second Count for breach of contract relies upon the Independent Contractor 

Service Agreement. Plaintiff asserts that GFI breached the agreement because wage deductions 

“are against New Jersey public policy and hence were unenforceable.” (Id., ¶ 80-81.)  

In support of his Third Count under NJRICO, Plaintiff alleges, again in conclusory 

fashion, that Defendants engaged in “racketeering activity consistent with the commission of 

continuing acts of mail and wire fraud,” “conspired to defraud Plaintiff” to mislead him to 

believe that he was an independent contractor, “transferr[ed] money labeled as commission” that 

allegedly should have been wages, and misrepresented that GFI “deducted money(s) for a lawful 

purpose when it withheld wages” for various expenses. (Id., ¶¶ 86-91.) Yet, Plaintiff identifies no 

purported misrepresentations of fact by Defendants (nor can he), and identifies no specific act by 

any of the Individual Defendants (nor can he), which is fatal to his NJRICO claim.  

Plaintiff’s Fourth Count for unjust enrichment is duplicative of his Second Count for 

breach of contract insofar as he asserts that GFI “unlawfully required Plaintiff . . . to pay for 

returned or damaged goods that were previously delivered.” (Id., ¶ 94.) In fact, Plaintiff’s unjust 

enrichment claim relies upon his Independent Contractor Service Agreement to assert that such 
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deductions were “not provided for anywhere in the Agreement.” (Id., ¶ 95.) To the extent that 

Plaintiff’s Independent Contractor Service Agreement governs the same subject matter as his 

unjust enrichment claim, and Plaintiff has asserted a breach of contract claim, his Fourth Count 

is deficient as a matter of law.  

C. Procedural History 

 On July 18, 2019, Plaintiff filed his Complaint. On July 22, 2019, Plaintiff served his 

Summons and Complaint upon all Defendants by personal service at GFI’s principal place of 

business in Jersey City, New Jersey (Hudson County). Defendants file the instant motion 

concurrently with GFI’s Answer to the Complaint. This is Defendants’ first motion in this action. 

III. ARGUMENT 

A. Applicable Standard for Dismissal 

 Rule 4:6-2(e) permits dismissal of a plaintiff’s complaint for failure to state a claim upon 

which relief can be granted. A plaintiff’s “complaint may be dismissed for failure to state a claim 

if it fails ‘to articulate a legal basis entitling plaintiff to relief.” DeBenedetto v. Denny’s, Inc., 421 

N.J. Super. 312, 318 (Law Div. 2010). The motion must be evaluated in light of the legal 

sufficiency of the facts alleged on the face of the complaint. Printing Mart-Morristown v. Sharp 

Electronics Corp., 116 N.J. 739, 746 (1989); Rieder v. State Dept. of Transp., 221 N.J. Super. 

547, 552 (App. Div. 1987). If the factual allegations are “palpably insufficient” to support a 

claim upon which relief can be granted, then dismissal is appropriate. Frederick v. Smith, 416 

N.J. Super 594, 597 (N.J. Super. Ct. App. Div. 2010). Under this standard, partial dismissal is 

warranted under Rule 4:6-2(e) of Plaintiff’s WPL claim against the Individual Defendants, 

NJRICO claim against all Defendants, and unjust enrichment claim against GFI. 
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B. Plaintiff’s WPL Claim (Count One) Against the Individual Defendants Should Be 

Dismissed for Failure to State a Claim for Relief 

Plaintiff’s attempt to harass the Individual Defendants should not be permitted to stand. 

Although the WPL permits personal liability of corporate officers, N.J.S.A. § 34:11-4.1(a), such 

liability is only available where a plaintiff has established liability against a corporation and that 

corporation reneges on its salary obligations. Mulford v. Computer Leasing, Inc., 334 N.J. Super. 

385, 399 (Law Div. 1999). Plaintiff has not alleged, and he cannot allege, any facts to show that 

GFI was his “employer,” that GFI is liable for purported salary obligations, or that GFI is unable 

to satisfy any judgment (which Defendants maintain will never come to pass). At the very least, 

Plaintiff’s attempt to name the Individual Defendants, who have no connection to this case 

except for their role as corporate officers for GFI, is premature and the Individual Defendants 

should be dismissed from the Complaint. 

Further, under the New Jersey Wage Payment Law, only an “employer” may be held 

liable for violations of the wage payment and deduction requirements of the WPL. N.J.S.A. §§ 

34:11-4.2, 4.4, 4.10. The term “employer” may include officers and agents who “hav[e] the 

management of such corporation.” Id. § 34:11-4.1; Kaplan v. GreenPoint Global, 2014 U.S. 

Dist. LEXIS 135140, *22 (D.N.J. Sept. 25, 2014).  

 While the WPL does not define “management” of the corporation, New Jersey courts 

weigh discrete factors when determining whether individuals qualify as “managers” under the 

state’s wage and hour law, N.J.S.A. § 34:11-56a et seq. Specifically, New Jersey courts consider 

the degree to which the individual participates in: 

 Interviewing job candidates; 

 Selecting candidates for hire; 

 Setting or adjusting employees’ rates of pay; 

 Setting or adjusting employees’ hours of work; 
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 Directing the work of employees; 

 Maintaining production or sales records for use in supervision or control; 

 Appraising employees' productivity and efficiency for the purpose of recommending 

promotions or other changes in status; 

 Handling employee complaints and grievances; 

 Disciplining employees; 

 Planning the work; 

 Determining the techniques to be used; 

 Apportioning the work among the employees; 

 Determining the type of materials, supplies, machinery, equipment or tools to be used; 

 Determining the type of merchandise to be bought, stocked and sold; 

 Controlling the flow and distribution of materials or merchandise and supplies; 

 Providing for the safety and security of the employees or the property; 

 Planning and controlling the budget; and 

 Monitoring or implementing legal compliance measures. 

See Hearn v. Rite Aid Corp., 2012 N.J. Super. Unpub. LEXIS 643, *9-10 (Superior Ct. App. 

Div., March 27, 2012). 

Here, Plaintiff has not alleged a single fact establishing any of the factors above for any 

Individual Defendant. Nor does Plaintiff allege any meaningful interaction with any Individual 

Defendant to support his claims. Plaintiff instead merely recites the alleged positions held by the 

Individual Defendants within GFI, (Compl., ¶¶ 11-19), with no further allegations as to their 

purported roles in “having the management of such corporation.” N.J.S.A. §§ 34:11-4.1. Absent 

any allegations of relevant management activities consistent with New Jersey law, Plaintiff’s 

claims against the Individual Defendants under the WPL must be dismissed as a matter of law 

for failure to state a claim upon which relief can be granted. 
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C. Plaintiff’s NJRICO Claim (Count Three) Against all Defendants Should Be 

Dismissed for Failure to State a Claim for Relief 

Plaintiff’s mere invocation of the NJRICO without any factual assertions to support such 

a claim, let alone any factual assertions pled with specificity as he is required to do, is deficient 

as a matter of law. To prove a violation of NJRICO, a plaintiff must establish: 

(1) The existence of an enterprise;  

(2) That the enterprise engaged in or its activities affected trade or commerce;  

(3) That defendant was employed by, or associated with the enterprise;  

(4) That he or she participated in the affairs of the enterprise;  

(5) That he or she participated through a pattern of racketeering activity; and 

(6) Injury resulting from the violation. 

Shan Indus., LLC v. Tyco Int'l (US), Inc., 2005 U.S. Dist. LEXIS 37983, *46-47 (D.N.J. Sept. 9, 

2005). A “pattern of racketeering activity” requires further proof that (1) the defendants engaged 

in at least two incidents of racketeering conduct, and (2) a showing that the incidents of 

racketeering activity embrace criminal conduct that has either the same or similar purposes, 

results, participants or victims, or methods of commission, or are otherwise interrelated by 

distinguishing characteristics and are not isolated incidents. Id. (citing N.J.S.A. § 2C:41-1(d)).  

NJRICO includes among “racketeering activity” any conduct defined as racketeering 

activity under the federal RICO statute, 18 U.S.C. § 1961(1). N.J.S.A. § 2C:41-1(a)(2). This 

includes mail and wire fraud, which is the predicate racketeering activity alleged by Plaintiff in 

his Complaint. (Compl., ¶ 86); Myrus Hack, LLC v. McDonald's Corp., 2009 U.S. Dist. LEXIS 

25765, *18-19 (D.N.J. 2009). 

The mail fraud and wire fraud statutes contain the same substantive elements: (1) the 

existence of a scheme to defraud; (2) the use of the mails (18 U.S.C. § 1341) or interstate wires 

MER-L-001401-19   08/22/2019 6:08:24 PM  Pg 15 of 22 Trans ID: LCV20191501808 
Case 3:20-cv-12365-BRM-TJB   Document 1-1   Filed 09/04/20   Page 39 of 137 PageID: 51



9 

(18 U.S.C. § 1343) in furtherance of the fraudulent scheme; and (3) culpable participation by the 

defendants. United States v. Pearlstein, 576 F.2d 531, 534 (3d Cir. 1978) (mail fraud); United 

States v. Alsugair, 256 F. Supp. 2d 306, 314 (3d Cir. 2019) (“The mail and wire fraud statutes 

share the same relevant language, and the same legal analysis applies to both statutes”). The 

element of fraud requires the plaintiff to establish: (1) a material misrepresentation of a presently 

existing or past fact; (2) knowledge or belief by the defendant of its falsity; (3) an intention that 

the other person rely on it; (4) reasonable reliance thereon by the other person; and (5) resulting 

damages. Myrus Hack, LLC., 2009 U.S. Dist. LEXIS 25765 at *18. These allegations of fraud be 

pled with specificity. Lum v. Bank of Am., 361 F.3d 217, 223-24 (3d Cir. 2004). To do so, the 

plaintiff must plead with particularity “the circumstances of the alleged fraud,” including the 

“date, place or time of the fraud, or through alternative means of injecting precision and some 

measure of substantiation into their allegations of fraud.” Id. (citations omitted).  

Therefore, to establish “racketeering activity” by virtue of mail and wire fraud violations 

for purposes of Plaintiff’s NJRICO claims as asserted in the Complaint, Plaintiff would have to 

allege – with specificity – fraudulent misrepresentations or omissions of fact as part of a scheme 

to defraud. Plaintiff’s Complaint fails to do so, and he cannot allege any facts to meet this high 

burden. Instead, the sole alleged “misrepresentations” identified by Plaintiff are GFI’s legal 

classification of his payment as commissions, Plaintiff’s “reserve” account, and GFI’s 

deductions of money for lawfully stated purposes. (Compl., ¶¶ 89-91.) As a matter of law, these 

purported acts cannot be a predicate misrepresentation of fact for purposes of establishing fraud 

under NJRICO.  
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The law does not, and has never, extended NJRICO liability to alleged erroneous legal 

conclusions. In fact, doing so would create NJRICO liability for every alleged statutory wage 

payment violation. As described above, no authority supports this misapplication of the NJRICO.  

On the contrary, courts have repeatedly denied claims predicated on mail or wire fraud 

where the allegations of a fraudulent scheme merely alleged statutory violations. See, e.g., 

Danielsen v. Burnside-Ott Aviation Training Ctr., 746 F. Supp. 170, 176 (D.C. Cir. 1990) (no 

mail or wire fraud where claims were based solely on alleged labor law violations); Choimbol v. 

Fairfield Resorts, Inc., 2006 U.S. Dist. LEXIS 68225, *28 (E.D. Va. Sept. 11, 2006) (dismissing 

RICO claim based on violations of FLSA; “But for the proscriptions of the FLSA, the 

Defendants conduct would not constitute the fraudulent scheme Plaintiffs allege. The FLSA 

provides direct relief for such violations.”); Kilper v. City of Arnold, 2009 U.S. Dist. LEXIS 

63471, *69-71 (E.D. Mo. July 23, 2009) (city’s alleged violation of state or federal law 

insufficient as predicate RICO offense; “otherwise, a RICO claim would exist in any instance 

when a party challenged the validity of a legislative provision and the implementation of that 

provision.”); Sluka v. Estate of Herink, 1996 U.S. Dist. LEXIS 20330, *13 (E.D.N.Y. Feb. 9, 

1996) (“the mere failure to comply with state law” does not constitute mail or wire fraud). 

Plaintiff’s attempted abuse of the NJRICO statute should not be permitted to stand.  

Moreover, Plaintiff includes no specific “date, place or time” or other “measure of 

substantiation” of the alleged fraud, including who made any purported misrepresentations, as 

required under New Jersey law to satisfy the heightened pleading standard. Lum, 361 F.3d at 

223-224; see also Franks v. Food Ingredients Int'l, Inc., 2010 U.S. Dist. LEXIS 77280, *20, 

2010 WL 3046416 (“Plaintiffs have failed to describe a single incident of fraud with any amount 

of detail or particularity. The Amended Complaint does not identify which Defendant made 
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which alleged fraudulent representation, when, or in what manner.”); Drobny v. JP Morgan 

Chase Bank, 929 F. Supp. 2d 839, 849 (N.D. Il. 2013) (failure to allege fraud with particularity 

where plaintiffs “d[id] not allege when the false documents were transmitted, who mailed or 

wired them, or why they believe that person had an intent to defraud” and the complaint 

“includes nothing beyond ‘loose references’ to serving misleading documents by mail.”). 

Significantly, Plaintiff does not identify a single statement or action by any individual 

Defendant, let alone any fraudulent conduct. Once again, this compels the conclusion that 

Plaintiff has asserted these claims for the sole purpose of harassing GFI and its individual 

officers. 

For each of these reasons, Plaintiff’s claims under NJRICO must be dismissed in their 

entirety against all Defendants for failure to state a claim. 

D. Plaintiff’s Unjust Enrichment Claim (Count Four) Against GFI Should Be 

Dismissed Because He Relies Upon His Independent Contractor Service Agreement, 

and the Claim Is Duplicative of His Breach of Contract Claim (Count Two) 

Similar to his WPL claims against the Individual Defendants and his NJRICO claim 

against all Defendants, Plaintiff’s unjust enrichment claim against GFI fails as a matter of law. 

Under New Jersey law, “[a] quasi-contract claim cannot exist when there is an enforceable 

agreement between parties.” MK Strategies, LLC v. Ann Taylor Stores Corp., 567 F. Supp. 2d 

729, 733–34 (D.N.J. 2008) (citing Callano v. Oakwood Park Homes Corp., 91 N.J. Super. 105, 

219 (App. Div. 1966)). Where a plaintiff pleads the existence of a valid contract, “the express 

contract binds the parties, and the court has no grounds from which to find an implied promise 

concerning the same subject matter.” Bowen v. Bank of Am., No. 14-3531, 2015 WL 5542489, at 

*5 (D.N.J. Sept. 18, 2015); see also Ribble Co,, Inc. v. Burkert Fluid Control Sys., No. 15-61732, 

016 WL 6886869, at *5 (D.N.J. Nov. 22, 2016) (dismissing unjust enrichment claim concerning 

the same conduct that forms basis of breach of contract claim where plaintiff admitted and relied 
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upon existence of valid contract); Saccomanno v. Honeywell, No. BER-C-73-07, 2007 WL 

5745989, at *4 (Superior Ct., Bergen Cty., June 18, 2007) (dismissing unjust enrichment claim 

that duplicated breach of contract claim where plaintiff admitted existence of valid and binding 

contract).  

Plaintiff admits that his independent contractor status is governed by the Independent 

Contractor Service Agreement that he entered into with GFI in May 2018. (Compl., ¶¶ 5-7.) In 

fact, Plaintiff asserts a separate claim for breach of contract (Count Two), and he even relies 

upon the Independent Contractor Service Agreement as a basis for recovery under his unjust 

enrichment claim. (Id., ¶ 95) (“Defendants also withheld money for return or damaged goods 

previously delivered, which is not provided for anywhere in the Agreement, which unjustly 

enriched the Defendants.”) (emphasis added). As such, Plaintiff’s unjust enrichment claim is 

wholly governed by the Independent Contractor Service Agreement and is the same subject 

matter as his breach of contract claim. Under well-established New Jersey law, Plaintiff’s Count 

Four for unjust enrichment should be dismissed as a matter of law because it is duplicative of his 

breach of contract claim and is governed by the terms of the Independent Contractor Service 

Agreement. 

E. Venue Should Be Transferred to Hudson County for the Convenience of the Parties 

and the Witnesses 

Pursuant to Rule 4:3-3(a)(3), Defendants request to transfer venue of this action to 

Hudson County to resolve Plaintiff’s remaining WPL and breach of contract claims against GFI. 

A motion to change venue under Rule 4:3-3(a)(3) may be granted “for the convenience of parties 

and witnesses in the interest of justice.” As the Chancery Division has explained (and the 

Appellate Division has affirmed): 

[V]enue requirements are not jurisdictional . . . . Rather, they are 

rules of practice designed to place litigation at a location 
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convenient to the parties and witnesses . . . . Accordingly, an action 

may be transferred from one venue to another where the 

convenience of parties and witnesses is not served by the strict 

application of the venue rules. 

 

State v. Middlesex Co. Bd. of Chosen Freeholders, 206 N.J. Super. 414, 420 (Ch. Div. 1985), 

(citing Doyley v. Schroeter, 191 N.J. Super. 120, 123-24 (Law Div. 1983)), aff’d 208 N.J. Super. 

342 (App. Div. 1986); see also Engel v. Gosper, 71 N.J. Super. 573 (N.J. Super. Law Div. 1962) 

(transfer of venue to Ocean County proper where defendants had right to have personal injury 

action tried in Ocean County, the case had significant contacts with Ocean County, and for the 

convenience of defendants); Diodate v. Camden Cty. Park Comm’n, 136 N.J. Super. 324, 327-

328 (App. Div. 1975) (same). The interest of justices requires a transfer where the majority of 

witnesses and documents are located in the transferee jurisdiction. See, e.g., Ricoh Co., Ltd. v. 

Honeywell, Inc., 817 F. Supp. 473 (D.N.J. 1993) (interpreting federal counterpart to R. 4:3-3). 

This is especially so where, as here, the “central facts of a lawsuit” occur outside of the 

plaintiff’s selected forum. Id. at 481. 

Plaintiff is a resident of Philadelphia, Pennsylvania who performed services for GFI in 

South Carolina, and he has no connection whatsoever to this forum. By stark contrast, GFI and 

any relevant witnesses within New Jersey are located in Hudson County. Plaintiff does not allege 

that any of the underlying events occurred in – or that any parties or witnesses reside in – Mercer 

County. The records that the parties would use in support of their claims and defenses are located 

in Hudson County; none are located in Mercer County. In short, all of the relevant factors, such 

as ease of access to sources of proof (personnel files, computers, and other records) and 

availability of witnesses mandate transferring venue to Hudson County. This Court and its 

potential jury pool should not be burdened with adjudicating a controversy that has no 

connection whatsoever to this venue. 
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Moreover, while ordinarily a plaintiff’s choice of forum is given deference, a plaintiff’s 

selection of a forum other than his or her home forum is not accorded the same deference. 

Mowrey v. Duriron, Co., Inc., 260 N.J. Super. 402, 412 (1992) (citing Piper Aircraft Co. v. 

Reyno, 454 U.S. 235, 256, n. 24 (1981)). Indeed, “the presumption in favor of plaintiff’s choice 

is only a strong one where plaintiff is a resident who has chosen his home forum.” Mandell v. 

Bell Atlantic Nynex Mobile, 315 N.J. Super. 273, 281-82 (Law Div. 1997). Because Plaintiff is a 

resident of Philadelphia, and he has no connection to this forum, his preference to lay venue in 

Mercer County, inconvenient as it is, does not warrant deference. 

Finally, it is clear that one of the purposes of R. 4:3-3(a)(3) is to diminish the danger of a 

plaintiff selecting an inconvenient forum as a means of forum shopping or vexing, harassing or 

oppressing a defendant. In the instant case, it would be absurd to allow an out-of-state plaintiff to 

bring this case in an arbitrary, more distant courthouse in Mercer County, rather than in the 

convenient, logical, and local forum in Hudson County. Transfer is mandated in the interest of 

justice for this additional reason as well. 

Accordingly, Defendants respectfully request, for the convenience of parties and 

witnesses in the interest of justice, that the Court transfer the venue of this action to Hudson 

County.  

IV. CONCLUSION 

For the reasons set forth above, Defendants respectfully request that the Court issue an 

order: (i) dismissing Plaintiff’s Complaint in its entirety as against the Individual Defendants, 

with prejudice; (ii) dismissing Plaintiff’s NJRICO claims against all Defendants, with prejudice; 

(iii) dismissing Plaintiff’s unjust enrichment claim against GFI, with prejudice; (iv) transferring 

the venue of this action to Hudson County to adjudicate Plaintiff’s remaining WPL and breach of 
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contract claims against GFI; and (v) granting such other and further relief as the Court deems just 

and proper. 

Dated: August 22, 2019 

Morristown, New Jersey 

OGLETREE, DEAKINS, NASH, SMOAK & 

STEWART, P.C. 

 

By ____________________________ 

   Aaron Warshaw (pro hac vice pending) 

   Daniel M. Bernstein (pro hac vice pending) 

599 Lexington Avenue, 17th Floor 

New York, New York 10022 

 

   Fotini Karamboulis 

10 Madison Avenue, Suite 400 

Morristown, New Jersey 07960  

 

Attorneys for Defendants  

 
 

39611069.4 
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Fotini Karamboulis, Esq. (I.D. #029562013)
OGLETREE, DEAKINS, NASH, 
SMOAK & STEWART, P.C.
10 Madison Avenue, Suite 400
Morristown, New Jersey 07960
(973) 656-1600
Attorneys for Defendants

ANIBAL MEJIAS, on behalf of himself and those 
similarly situated, 

Plaintiff,

v.

GOYA FOODS, INC., ROBERT I. UNANUE, 
FRANCISCO R. UNANUE, JOSEPH PEREZ, 
PETER UNANUE, DAVID KINKELA, REBECCA 
RODRIGUEZ, CARLOS G. ORTIZ, MIGUEL A 
LUGO, JR., CONRAD COLON, JOHN DOES 1 - 
10 (said names being fictitious, real names 
unknown), ABC COMPANIES 1 - 10 (said names 
being fictitious, real names unknown),

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:

SUPERIOR COURT OF NEW 
JERSEY
LAW DIVISION : MERCER 
COUNTY
DOCKET NO.: MID-L-001401-19

Civil Action

ORDER

TO: David E. Cassidy, Esq.
John M. Vlasac, Jr., Esq.
485 B Route 1 South, Suite 120
Iselin, New Jersey 08830
Attorneys for Plaintiff

COUNSELOR:

THIS MATTER having come before the Court, upon the application of Ogletree, 

Deakins, Nash, Smoak & Stewart, P.C., attorneys for Defendants Goya Foods, Inc. (“GFI”), Robert 

I. Unanue, Francisco R. Unanue, Joseph Perez, Peter Unanue, David Kinkela, Rebecca Rodriguez, 

Carlos G. Ortiz, Miguel A. Lugo, Jr., and Conrad Colon, for an Order granting Defendants’ motion 

for partial dismissal of Plaintiff’s complaint and to change venue to Hudson County; and the Court 

having reviewed the papers submitted in support of the motion and those submitted in opposition 
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thereto, if any; and having heard the oral arguments of the parties (if any); and for good cause 

shown;

IT IS on this _______ day of ____________________ 2019,

ORDERED, that Defendants’ Motion is GRANTED and JUDGMENT IS ENTERED in 

favor of Defendants and against Plaintiff, and thereby: (i) dismissing Plaintiff’s Complaint in its 

entirety as against the Individual Defendants, with prejudice; (ii) dismissing Plaintiff’s New Jersey 

Racketeering Influenced and Corrupt Organizations Act claims against all Defendants, with 

prejudice; (iii) dismissing Plaintiff’s unjust enrichment claim against GFI, with prejudice; (iv) 

transferring the venue of this action to Hudson County to adjudicate Plaintiff’s remaining New 

Jersey Wage Payment Law and breach of contract claims against GFI; and (v) granting such other 

and further relief as the Court deems just and proper; it is

FURTHER ORDERED that a copy of this Order shall be served on all parties within 

_____________ days of the date of receipt of this Order.

J.S.C.

Opposed ____
Unopposed ____

39662781.1
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VLASAC & SHMARUK, LLC 

David E. Cassidy, Esq. 

N.J. Atty ID# 024061996 

John M. Vlasac, Jr., Esq. 

N.J. Atty ID# 020042000 

485 B Route 1 South, Suite 120 

Iselin, New Jersey 08830 

(732) 494-3600 

Attorneys for Plaintiffs 

             

ANIBAL MEJIAS, on behalf of himself and 

those similarly situated, 

 

 Plaintiff, 

 

 vs. 

 

GOYA FOODS, INC., ROBERT I. 

UNANUE, FRANCISCO R. UNANUE, 

JOSEPH PEREZ, PETER UNANUE, 

DAVID KINKELA, REBECCA 

RODRIGUEZ, CARLOS G. ORTIZ, 

MIGUEL A LUGO, JR., CONRAD 

COLON, JOHN DOES 1 - 10 (said names 

being fictitious, real names unknown), ABC 

COMPANIES 1 - 10 (said names being 

fictitious, real names unknown),  

 

 Defendant(s) 

SUPERIOR COURT OF NEW JERSEY  

LAW DIVISION – MERCER COUNTY 

 

Docket Number:  MER-L- 

 

 

CIVIL ACTION 

 

 

COMPLAINT WITH JURY DEMAND 

 

INDIVIDUAL AND CLASS ACTION COMPLAINT 

 Plaintiff, ANIBAL MEJIAS (hereinafter “Plaintiff”), on behalf of himself and those 

similarly situated, by and through the undersigned counsel, hereby complains as follows against 

Defendants GOYA FOODS, INC., (“Goya”), ROBERT I. UNANUE, FRANCISCO R. 

UNANUE, JOSEPH PEREZ, PETER UNANUE, DAVID KINKELA, REBECCA 

RODRIGUEZ, CARLOS G. ORTIZ, MIGUEL A LUGO, JR., CONRAD COLON,  JOHN 

DOES 1-10 (said names being fictitious, real names unknown), and ABC COMPANIES 1-10 
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 (said names being fictitious, real names unknown), (hereinafter collectively referred to as 

“Defendants”).  

INTRODUCTION 

1. Plaintiff brings this action to redress Defendants’ violations of the New Jersey 

Wage Payment Law (hereinafter “NJWPL”), N.J.S.A. 34:11-4.1, et seq., the New Jersey Civil 

RICO Act, N.J.S.A. 2C:41-1, et seq., and the common law of New Jersey.  

2. Plaintiff asserts Defendants unlawfully designated Plaintiff and those similarly 

situated to him as independent contractors and Defendants used that improper classification to 

unlawfully deduct wages from their pay. Specifically, Defendants unlawfully withheld wages 

from Plaintiff and those similarly situated by deducting costs and fees associated with drivers’ 

leasing of vehicles, for fuel and maintenance costs, insurance, trailer rentals and other equipment, 

administrative fees, returned and damaged products, and other deductions not allowed by 

governing law. These wage deductions violate the New Jersey Wage Payment Law (hereinafter 

“NJWPL”), N.J.S.A. 34:11-4.1, et seq., the New Jersey Civil RICO Act, N.J.S.A. 2C:41-1, et seq. 

and the common law of New Jersey.  

3. As a result of Defendants’ unlawful actions, Plaintiff and those similarly situated 

are owed wages and other damages.  

PARTIES 

4. Plaintiff, Mr. ANIBAL Mejias, is an adult individual residing at 4408 North 6th 

Street, Philadelphia, PA 10140. Plaintiff was an employee of Defendant Goya working as a truck 

driver in the State of South Carolina from in or around May 2018 until on or about May 2019.  

5. Plaintiff signed a form agreement labeled Independent Contractor’s Service 

Agreement dated May 2018 (the “Agreement”).   
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 6. Defendants told Plaintiff they utilized the Agreement as a standard independent 

contractor agreement for truck drivers with the common policies and practices at issue in this 

action.  The Agreement is used to misclassify employees as independent contractors when in fact 

they are not independent contractors in practice. 

7. The Agreement purports to cover the terms and conditions of Plaintiff’s 

employment and, upon information and belief, is the same in all material respects set forth in this 

Complaint as agreements executed by other misclassified truck drivers. 

8. Defendant Goya is a company doing business in New Jersey and throughout the 

United States manufacturing and selling and delivering food products under the Goya brand name.   

9. Defendant Goya has its principal place of business located at 350 County Road, in 

the City of Jersey City, in the State of New Jersey and has multiple facilities throughout the United 

States.  

10. Defendant Goya is an employer of Plaintiff, as defined by the NJWPL.   

11. Defendant, Robert I. Unanue is an adult individual and an officer of Defendant 

Goya. 

12. Defendant, Francisco R. Unanue is an adult individual and an officer of 

Defendant Goya. 

13. Defendant, Joseph Perez is an adult individual and an officer of Defendant Goya. 

14. Defendant, Peter Unanue is an adult individual and an officer of Defendant 

Goya. 

15. Defendant, David Kinkela is an adult individual and an officer of Defendant 

Goya. 

MER-L-001401-19   07/18/2019 12:14:04 PM  Pg 3 of 21 Trans ID: LCV20191249533 MER-L-001401-19   08/22/2019 6:08:24 PM  Pg 6 of 25 Trans ID: LCV20191501808 
Case 3:20-cv-12365-BRM-TJB   Document 1-1   Filed 09/04/20   Page 54 of 137 PageID: 66



 

 16. Defendant, Rebecca Rodriguez is an adult individual and an officer of Defendant 

Goya. 

17. Defendant, Carlos G. Ortiz is an adult individual and an officer of Defendant 

Goya. 

18. Defendant, Miguel A. Lugo, Jr. is an adult individual and an officer of Defendant 

Goya. 

19. Defendant, Conrad Colon is an adult individual and an officer of Defendant 

Goya. 

20. Defendant John Does 1-10 (said names being fictitious, real names unknown) are 

all unknown employees of Goya Foods., Inc. are additional officers and owners of Defendant 

Goya. 

21. Defendant ABC Companies 1-10 (said names being fictitious, real names 

unknown) are all unknown business entities associated with Defendant who employ truck drivers 

delivering Goya products as independent contractors or owner operators. 

22. At all times relevant herein, Defendants acted by and through their agents, servants, 

and employees, each of whom acted at all times relevant herein in the course and scope of their 

employment with and for Defendants.   

JURISDICTION AND VENUE 

23. This Court has jurisdiction over this matter as the Agreement has a choice of law 

and choice of venue provision designating New Jersey law as the governing law and New Jersey 

as the venue for any litigation between the parties.  Specifically, the Agreement states in Section 

12:  

 

(e) New Jersey Law and Jurisdiction. This Agreement shall be governed by and construed 

in accordance with the laws of the State of New Jersey both as to interpretation and performance, 
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 without regard to New Jersey's conflict-of-law rules, and any dispute arising under this 

Agreement or relating to the relationship created by this Agreement shall be subject to the 

exclusive jurisdiction of the federal or state courts of New Jersey.  

24. This Court has personal jurisdiction over Defendants as they conduct substantial 

business in New Jersey and their principal place of business is located in New Jersey.  

25. Venue is proper in Mercer County under R. 4:3-2(b) as Defendants conduct 

substantial business throughout Mercer County and Defendant Goya’s registered agent is 

located in Mercer County.    

 

CLASS ACTION ALLEGATIONS 

26. The foregoing paragraphs are incorporated herein as if set forth in their entirety.  

27. Pursuant to Rule 4:32 of the New Jersey Rules of Civil Procedure, Plaintiff brings 

his claim for relief to redress Defendants’ violations of the NJWPL, the NJRICO, and the common 

law of New Jersey on behalf of himself and those similarly situated.  

28. Defendant misclassified Plaintiff and all those similarly situated as 

independent contractors instead of employees under the standard articulated pursuant to the 

New Jersey Wage Payment Law, N.J.S.A. 34:11-4.1 et seq., and New Jersey Supreme Court 

precedent. 

29. Plaintiff seeks to represent a class of all those similarly situated who worked or 

work for Defendants as truck drivers and who were subject to the unlawful policies of Defendants 

within the past six (6) years.  

30. Defendant Goya employs truck drivers throughout the United States and utilizes 

the independent contractor or owner operator classification regularly to satisfy its delivery needs, 

as further pled herein.   
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 31. Due to Defendant Goya using this classification of truck drivers under an 

Agreement with a New Jersey choice of law and venue provision and the drivers being scattered 

across the United States, it is impracticable to bring or join individual claims.   The members 

within the Class are scattered throughout the United States and so numerous that joinder of all 

members is impractical in satisfaction of New Jersey Court Rule 4:32-1(a)(1). 

32. Plaintiff does not know the exact size of the class, as such information is in the 

exclusive control of Defendants.  

33. Plaintiff seeks to certify the following classes defined as: 

 All truck drivers of Defendants who were designated as independent contractors or 

owner operators and from whom Defendants unlawfully withheld wages from by deducting 

costs and fees associates with drivers’ leasing vehicles, for fuel and maintenance costs, 

insurance, trailer rentals and other equipment, administrative fees, returned and damages 

products, and other deductions not allowed by governing law.  To the extent revealed by 

discovery and investigation, there may be additional appropriate classes and/or subclasses 

from the above class definition which is broader and/or narrower in time or scope. 

 

34. Excluded from the Class are Defendants’ officers, directors, agents, employees and 

members of their immediate families; and the judicial officers to whom this case is assigned, their 

staff, and the members of their immediate families. 

35. There are common questions of law and fact that affect the rights of every member 

of the Class, and the types of relief south are common to every member of the respective Class.  

The same conduct by Defendants has injured each respective Class Member.  Common questions 

of law and/or fact common to the respective Classes include, but are not limited to: 

a. Whether Defendants improperly classified its independent contractor truck drivers; 

b. Whether Defendants unlawfully deducted wages from the Class Members through 

this misclassification scheme; 
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 c. Whether Defendants breached the Agreement with Class Members by maintaining 

wage deduction clauses in violation of public policy under the governing law of 

said Agreements. 

36. These questions of law and/or fact are common to the Class and predominate over 

any questions affecting only individual class members.   

37. The claims of Plaintiff are typical of the claims of their respective Class as required 

by New Jersey Court Rule 4:32-1(a)(3), in that all claims are based upon the same factual and 

legal theories.  It is the same conduct by each Defendant that has injured each member of the 

Class. 

38. Plaintiff will fairly and adequately represent and protect the interests of the Class, 

as required by New Jersey Court Rule 4:32-1(a)(4).  Plaintiff will fairly and adequately protect 

the interests of the those similarly situated because Plaintiff’s interests are coincident with, and 

not antagonistic to, those of the Class.  

39. Plaintiffs have retained counsel with substantial experience in the handling of wage 

and hour class actions in New Jersey.  Plaintiffs and their counsel are committed to the vigorous 

prosecution of this action on behalf of the classes and have the financial resources to do so.  

Neither Plaintiff nor counsel has any interest adverse to those of the Class. 

40. Plaintiff’s claims are typical of the claims of the those similarly situated because 

Plaintiff, like all those similarly situated, were/are employees of the Defendants under common 

policies and practices who were, within the last six (6) years, misclassified as independent 

contractors and from whom Defendants unlawfully deducted wages from their pay.  

41. Class certification is appropriate pursuant to New Jersey Court Rule 4:32-1(b)(1) 

because the prosecution of separate actions by individual members of the Class would create a 

risk of inconsistent or varying adjudications that would establish incompatible standards of 
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 conduct for Defendants and/or because adjudications respecting individual members of the Class 

would, as a practical matter, be dispositive of the interests of the other members or would risk 

substantially impairing or impending their ability to prosecute their interests. 

42. A class action is superior to other available methods for the fair and efficient 

adjudication of the controversy under New Jersey Court Rule 4:32-1(b)(3).   

43. Absent a class action, most members of the Class likely would find the cost of 

litigating their claims to be prohibitive, and will have no effective remedy at law, especially due 

to Defendants’ use of a broad choice of law and venue provision thereby making it very difficult 

for individual class members to even seek redress.  

44. The class treatment of common questions of law and fact is also superior to multiple 

individual actions or piecemeal litigation in that it conserves the resources of the courts and the 

litigants and promotes consistency and efficiency of adjudication. 

45. Maintenance of this action as a class action is a fair and efficient method for 

adjudication of this controversy. It would be impracticable and undesirable for each member of 

each putative class who has suffered harm to bring a separate action. In addition, the maintenance 

of separate actions would place a substantial and unnecessary burden on the courts and could 

result in inconsistent adjudications, while a single class action can determine, with judicial 

economy, the rights of all putative class members. 

46. Class certification is also appropriate because this Court can designate particular 

claims or issues for class-wide treatment and may designate one or more subclasses pursuant to 

New Jersey Court Rule 4:32-2(d). 

47. No unusual difficulties are likely to be encountered in the management of this 

action as a class action. 

 

MER-L-001401-19   07/18/2019 12:14:04 PM  Pg 8 of 21 Trans ID: LCV20191249533 MER-L-001401-19   08/22/2019 6:08:24 PM  Pg 11 of 25 Trans ID: LCV20191501808 
Case 3:20-cv-12365-BRM-TJB   Document 1-1   Filed 09/04/20   Page 59 of 137 PageID: 71



 

 FACTUAL BACKGROUND 

48. The foregoing paragraphs are incorporated herein as if set forth in their entirety.  

49. Goya owns and operates approximately 14 U.S. distribution centers throughout the 

United States.  

50. Goya ships its products to different grocery stores throughout the United States, 

many of them located in the State of New Jersey, for retail sale. In areas where it doesn’t have a 

physical presence, it works with third-party distributors but otherwise it ships directly to retailers.  

51. Goya employs more than 4,000 workers worldwide.   

52. More than 500 Goya salespeople regularly visit stores and take orders and 

merchandise Goya Foods, Inc. products for retail sale throughout the United States. When a Goya 

salesperson visits a store, they place an order on their handheld devices, and these orders are 

processed overnight for next-day delivery.  Sales Orders are picked, loaded, and delivered to 

stores on a next-day basis.  

53. Goya delivers straight to its customers’ stores, which range from big box retailers 

to neighborhood bodegas. Goya uses both traditional w-2 employees and it designates some truck 

driver employees as alleged independent contractors, also known as owner operators, to make its 

deliveries.  Upon information and belief, Goya uses approximately 190 truck drivers for its 

delivery operations.  

54. All orders are filled from inventory in distribution centers and delivered by Goya 

by truck driver Goya hires. The Goya truck drivers, such as the Plaintiff, are misclassified as 

owner operators/independent contractors but in reality are employees of Goya. 

55. Truck driver delivery employees such as the Plaintiff are an integral part of Goya’s 

business model.   
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 56. Truck driver delivery employees are not performing activities outside Goya’s 

normal course of business or even outside its normal place of business as goods are produced and 

shipped directly to customers via an integrated chain of commerce. Goods are not distributed to 

a third-party site for delivery but rather flow continuously form Goya to the customers. 

57. Goya’s truck drivers such as Plaintiff and those similarly situated make multiple 

direct customer stops per day, which are exclusively directed by Goya via delivery tickets, and 

these employees do not deliver to other customers. Goya knows this due to the volume of product 

and number of stops it assigns to each misclassified driver. 

58. Goya’s truck drivers are provided a loaded trailer each night with delivery 

instructions with quantities and locations and truck drivers exercise no meaningful control over 

their deliveries.   

59. Goya provided Plaintiff and those similarly situated an XRS handheld device to 

plug into the trucks to track location, hours and mileage.  These devices generate DOT required 

reports that a true independent contractor would be required to supply independent of the 

company provided device.  Upon information and belief, these same devices were also used for 

traditional w-2 truck driving employees.   

60. Plaintiff and those similarly situated did not utilize vehicles for other clients.  

61. Goya maintained a dispatcher who directed and controlled deliveries and the truck 

drivers at all times and who would regularly communicate with Plaintiff and those similarly 

situated.  Upon information and belief, the same dispatcher dispatched traditional w-2 truck 

drivers and the employees mis-designated as independent contractor truck drivers like Plaintiff.  

62. Plaintiff and those similarly situated were even required to get pre-approval for 

days off via the dispatcher.  
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 63. During Plaintiff’s employment, Goya required Plaintiff to return his truck to a 

trucking yard each day, and his vehicle would be fueled and loaded over night for next day 

deliveries, with written instructions what and where to deliver.   

64. Defendants attempted designation of drivers as independent contractors was a 

fraudulent fiction to hide the true employee status of these workers.  Indeed, Defendants directed 

and controlled important aspects of their employment including deliveries and their schedule of 

work yet Defendants deducted money normally considered business expenses from the drivers’ 

weekly paychecks ostensibly for payment for the truck leases and other costs and fees associated 

with deliveries of their product.   

65. Defendants denied Plaintiff and those similarly situated other benefits such as paid 

time off, vacation pay, holiday pay and similar compensation benefits due to employees. 

66. Defendants paid Plaintiff and those similarly situated “commissions,” which were 

based upon a percentage of delivered product assigned and provided to them to deliver each day.   

67. Incentive pay was also given to Plaintiff and those similarly situated so long as the 

total amount of returns from a given day did not exceed a certain percentage of the product 

actually delivered.     

68. Defendants, however, required Plaintiff and those similarly situated to pay for 

normal business expenses and costs that Defendants should have been paying.  

69. The Agreement states: “[Plaintiff[ Contractor shall be responsible for paying all 

operating expenses and costs of operating the Equipment, including all expenses for fuel, oil, and 

repairs to the Equipment; . . . .” 

70. The Agreement further created an unlawful “Reserve” account to secure its 

interests.  The Agreement specifically states: “[Plaintff] Contractor authorizes Carrier to deduct 

ten (10%) percent of Contractor's weekly commissions due Contractor from Carrier [Defendant 
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 Goya] under Section 3 of the Agreement (the "Reserve"). Carrier shall deposit the Reserve in an 

interest bearing account at such rates as Carrier, in its sole discretion, may secure from time to 

time for credit to Contractor. Interest shall accrue weekly and be calculated on the closing balance 

of the Reserve at the end of the week. From time to time, Contractor may (1) elect to discontinue 

further deductions at anytime provided the Reserve has a minimum balance of Four Thousand 

($4,000) Dollars and (2) request the disbursement to Contractor of any excess over Four Thousand 

($4,000) Dollars. Within seventy-five (75) days of the termination of the Agreement (or as soon 

as practicable thereafter) Carrier will pay to Contractor, after deducting all amounts due and 

owing Carrier under the Agreement, the balance of any monies held in the Reserve.” 

71. These deductions were itemized in each pay period (weekly) in the drivers’ “Driver 

Commission Report” and the “Driver Commission Statement.”   

72. Defendants unlawfully deducted from Plaintiff’s paycheck, each week, the following:  

a. $125.00 for trailer rental; 

b. $150.00 for truck insurance; 

c. $23.94 for Helpers Workmen’s Compensation insurance; 

d.  $580.73 for truck lease; 

e.  $250.00 for equipment;   

f. Fuel costs averaging approximately $400.00 - $500.00;   

g. A $2.50 for “professional fee” to administer the unlawful deductions; 

h. Approximately $276.64 to maintain the “Reserve” account in case Plaintiff could not work 

and pay the fees Defendants required; and,  

i. Rejected goods at the time of delivery or Returns and damaged goods that were previously 

delivered by the Plaintiff.   
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 73. The Agreement, the general policies and practices, the commission reports and 

statements, and the amounts identified above are representative of the proposed Class. 

FIRST COUNT 

Violations of the New Jersey Wage Payment Law 

(Unlawful Deductions – ALL DEFENDANTS) 

 

74. The foregoing paragraphs are incorporated herein as if set forth in their entirety.  

75. At all times relevant herein, Defendants stand/stood in an Employer/Employee 

relationship with the Plaintiff and those similarly situated.  

76. At all times relevant herein, Defendants are/were responsible for paying wages to 

Plaintiff and those similarly situated.  

77. Defendants violated the NJWPL by withholding wages for illegal deductions from 

Plaintiff’s and those similarly situated.  

78. As a result of Defendants’ uniform policies and practices described above, Plaintiff 

was illegally deprived of regular wages earned, in such amounts to be determined at trial, and is 

entitled to recovery of such total unpaid amounts, pre and post-judgment interest, and other 

compensation pursuant to N.J.S.A. 34:11-4.1 et seq.  

WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  
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 c) A declaratory judgment that Defendants’ wage practices alleged herein violate the 

New Jersey Wage Payment Law (“NJWPL”), N.J.S.A. 34:11-4.1 et seq.; 

An Order for injunctive relief ordering Defendants to comply with the NJWPL and 

end all of the illegal wage practices alleged herein; 

d) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS as Class representative and the undersigned counsel as Class 

Counsel; 

e) Judgment for damages for all unpaid regular wages to which Plaintiff and members 

of the Class are lawfully entitled under the NJWPL, N.J.S.A. 34:11-4.1 et seq.; 

f) Incentive Award for the lead Plaintiff; 

g) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

h) Any and all other equitable relief which this Court deems fit.  

 

SECOND COUNT 

BREACH OF CONTRACT 

(Failure to Pay Wages Due  - DEFENDANT GOYA FOODS) 

 

79. The foregoing paragraphs are incorporated herein as if set forth in their entirety. 

80. By misclassifying Plaintiff and those similarly situated as independent contractors 

and by unlawfully requiring Plaintiff and those similarly situated to pay for costs and for the returns 

of unwanted or damaged goods, Defendants breached the Agreement because such deductions are 

against New Jersey public policy and hence were unenforceable agreements deducting monies 

owed to Plaintiff and those similarly situated. 
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 81. As a result, Defendants breached their contract with Plaintiff and those similarly 

situated by deducting wages pursuant to clauses in the Agreement that were are unenforceable a 

in violation of New Jersey public policy as set forth in the NJWPL.    

82. Plaintiff and those similarly situated have suffered damages and the monies 

improperly deducted under the Agreement must be returned to Plaintiff and those similarly situated 

as void against public policy.   

 WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  

c) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS  as Class representative and the undersigned counsel as Class 

Counsel; 

d) Incentive Award for the lead Plaintiff; 

e) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

f) Any and all other equitable relief which this Court deems fit.  
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THIRD COUNT 

NJRICO 

(ALL DEFENDANTS) 

 

83. The foregoing paragraphs are incorporated herein.  

84. Defendants are a group of persons associated for the common purpose of carrying 

out the fraudulent scheme described in this Complaint; as a result, Defendants and their officers, 

agents, and employees constitute an enterprise within the meaning of RICO.  

85. During all relevant times this enterprise was engaged in and its activities affected 

trade and commerce.  

86. The enterprise had a pattern of racketeering activity consisting of the commission 

of continuing acts of mail and wire fraud as described in this Complaint.  

87. Defendants conspired to defraud Plaintiff and those similarly situated to mislead 

them to believe they were independent contractors.  

88. In doing so, Defendants created a contract with weekly unlawful deductions from 

wages as set forth, including for return of their goods, which were occurred in relation to deliveries.  

Defendants did this, in part, to avoid paying taxes and to avoid liability to third parties. 

89. The scheme is fraudulent in nature and required weekly acts of mail fraud and theft 

of wages to accomplish by transferring money labeled as commission but not wages for the 

purpose of avoiding subsidiary taxation to the enterprise, and for the purpose of avoiding paying 

other emoluments of employment by the enterprise. In effectuating these predicate acts, 

Defendants used both the mail and wires for the purpose of executing this scheme in violation of 

18 U.S.C. §§ 1341 and 1343.  

90. Defendants even created an unlawful “Reserve” account to secure any monies they 

unlawfully required Plaintiff and those similarly situated to pay .    
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 91. Defendants also misrepresented to Plaintiff and those similarly situated that it 

deducted money(s) for a lawful purpose when it withheld wages when in fact all such wages were 

withheld solely to benefit Defendants and not for any legal purpose.  

92. Defendants used their enterprise and a weekly pattern of unlawful predicates acts 

to accomplish depriving Plaintiff and those similarly situated of wages owed to them in violation 

of the New Jersey Civil RICO Act, N.J.S.A. 2C:41-1, et seq. 

WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  

c) Treble and other damages as allowed for by statute; 

d) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS  as Class representative and the undersigned counsel as Class 

Counsel; 

e) Incentive Award for the lead Plaintiff; 

f) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

g) Any and all other equitable relief which this Court deems fit.  
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 FOURTH COUNT 

Unjust Enrichment 

(Failure to Pay Wages Due – DEFENDANT GOYA FOODS) 

 

93. The foregoing paragraphs are incorporated herein as if set forth in their entirety. 

94. By misclassifying Plaintiff and Those similarly situated as independent contractors 

and by unlawfully requiring Plaintiff and those similarly situated to pay for returned or damaged 

goods that were previously delivered.   

95. Defendants also withheld money for return or damaged goods previously delivered, 

which is not provided for anywhere in the Agreement, which unjustly enriched the Defendants. 

96. As a result of Defendants’ conduct, Plaintiff and those similarly situated have 

suffered damages and the improperly withhold monies should be returned.    

WHEREFORE, Plaintiff prays that this Court enter an Order providing that: 

a) Defendants are to be prohibited from continuing to maintain their policies, 

practices, or customs in violation of the state laws and principles of equity;  

b) Defendants are to compensate, reimburse, and make Plaintiff and those similarly 

situated whole for any and all pay and benefits they would have received had it not 

been for Defendants’ illegal actions, including, but not limited to, lost past earnings. 

Plaintiff and those similarly situated should be accorded those benefits illegally 

withheld by Defendants;  

c) An Order certifying this action as a Class Action, designating the lead Plaintiff 

ANIBAL MEJIAS as Class representative and the undersigned counsel as Class 

Counsel; 

d) Incentive Award for the lead Plaintiff; 
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 e) An Order directing Defendants to pay Plaintiff and members of the putative Class 

pre and post-judgment interest, reasonable attorney’s fees and all costs connected 

with this action; and,  

f) Any and all other equitable relief which this Court deems fit.  

 

JURY DEMAND 

Plaintiff hereby demands trial by jury on all issues. 

 

NOTICE OF DESIGNATION OF TRIAL COUNSEL 

 PLEASE TAKE NOTICE that pursuant to the Rules of the Court, John M. Vlasac, Jr., Esq. 

and David E. Cassidy, Esq. are hereby designated as trial counsel of the within matter. 

 

DEMAND TO PRESERVE EVIDENCE 

All Defendants are hereby directed to preserve all physical and electronic information 

pertaining in any way to Plaintiffs' and Those similarly situated' employment, to Plaintiffs' and 

Those similarly situated' cause of action and/or prayers for relief, and to any defenses to same, 

including, but not limited to, electronic data storage, closed circuit TV footage, digital images, 

computer images, cache memory, searchable data, emails, spread sheets, employment files, 

memos, text messages, any and all online social or work related websites, entries on social 

networking sites (including, but not limited to, Facebook, Twitter, MySpace, etc.), and any other 

information and/or data and/or things and/or documents which may be relevant to any claim or 

defense in this litigation. 
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                                       DEMAND FOR INSURANCE DISCOVERY 

Pursuant to R. 4:18, plaintiff hereby demands that the defendants, produce the following 

documents for inspection and copying at the office of John M. Vlasac, Jr., Esquire, Vlasac & 

Shmaruk, 485B Route 1 South, Iselin, New Jersey, within the time provided by R. 4:18-1(b): 

1.         On the date of the incident, indicate whether the defendants had a liability insurance 

policy and, if so, set forth the name of the insurance company, the policy number, the effective 

date, the policy limits and attach a copy of the declarations page. 

2.         On the date of the incident, indicate whether the defendants had any excess 

coverage including a personal liability catastrophe umbrella and, if so, set forth the name of the 

insurance company, the policy number, the effective date, the policy limits and attach a copy of 

the declarations page. 

 
 

 VLASAC & SHMARUK, LLC 
 Attorney for the Plaintiffs 
 

 
_/s/ David E. Cassidy, Esq.___________________

 DAVID E. CASSIDY, ESQ. 
Dated:  July 18, 2019 
 
 
 

CERTIFICATION 
 

I certify that the within matter is not the subject of any other pending court or arbitration 

proceeding. 

 
 VLASAC & SHMARUK, LLC 
 Attorney for the Plaintiffs 
 

 
_/s/ David E. Cassidy, Esq.___________________

 DAVID E. CASSIDY, ESQ. 
Dated:  July 18, 2019 
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 I, DAVID E. CASSIDY, hereby certify as follows: 

 1. I am attorney at law of the State of New Jersey and am a member of the firm and 

as such, I am fully familiar with same. 

 2. To the best of my knowledge, confirmation and belief, there is no other action 

pending about the subject matter of this Complaint in the Superior Court of New Jersey, Law 

Division, Mercer County.  Additionally, other than pled herein as a Class Action, there are no other 

persons known to me who should be added as parties to this matter, nor are there any other actions 

contemplated. 

 3. I do hereby certify that the foregoing statements made by me are true to the best of 

my knowledge.  I am aware that if any of the foregoing statements made by me are willfully false, 

I am subject to punishment. 

 VLASAC & SHMARUK, LLC 
 Attorney for the Plaintiffs 
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PRELIMINARY STATEMENT 
 

 Plaintiff, ANIBAL MEJIAS (hereinafter “Plaintiff”), on behalf of himself and those 

similarly situated, brings this action against Defendants, GOYA FOODS, INC., (“Goya”), 

ROBERT I. UNANUE, FRANCISCO R. UNANUE, JOSEPH PEREZ, PETER UNANUE, 

DAVID KINKELA, REBECCA RODRIGUEZ, CARLOS G. ORTIZ, MIGUEL A LUGO, JR., 

CONRAD COLON,  JOHN DOES 1-10 (said names being fictitious, real names unknown), and 

ABC COMPANIES 1-10 (said names being fictitious, real names unknown), (collectively 

referred to as “Defendants”),  to redress Defendants’ violations of the New Jersey Wage Payment 

Law (hereinafter “NJWPL”), N.J.S.A. 34:11-4.1, et seq., the New Jersey Civil RICO Act, 

N.J.S.A. 2C:41-1, et seq., and the common law of New Jersey.  

 Defendants employed Plaintiff as a truck driver in the State of South Carolina from in or 

around May 2018 until his termination of employment on or about May 2019. Plaintiff performed 

work under a form agreement labeled Independent Contractor’s Service Agreement dated May 

2018 (the “Agreement”). Defendants told Plaintiff they utilized the Agreement as a standard 

independent contractor agreement for truck drivers with the common policies and practices at 

issue in this action.  The Agreement is used to misclassify employees as independent contractors 

when in fact they are employees, not independent contractors, in every way.  The Agreement 

purports to cover the terms and conditions of Plaintiff’s employment and is used as an artifice to  

improperly classify truck drivers so Defendants can unlawfully deduct wages from their pay and 

not pay taxes. Specifically, Defendants unlawfully withheld wages from Plaintiff and those 

similarly situated by deducting costs and fees associated with drivers’ leasing of vehicles, for fuel 

and maintenance costs, insurance, trailer rentals and other equipment, administrative fees, 

returned and damaged products, and other deductions not allowed by governing law. These wage 
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deductions violate the NJWPL, N.J.S.A. 34:11-4.1, et seq., the New Jersey Civil RICO Act, 

N.J.S.A. 2C:41-1, et seq., and the common law of New Jersey.  

 Defendants seek to dismiss the corporate officers as named Defendants, and also seek 

dismissal of Counts II and III of Plaintiff’s Complaint as a matter of law.  Defendants also ask 

this Court to transfer venue to Hudson County for their convenience.  As shown below, 

Defendants cannot prevail on any of these bases. Corporate officers are personally liable for 

unpaid wages under N.J. Stat. § 34:11-4.1.  Plaintiff has also set forth specific allegations 

demonstrating he is entitled to pursue his claims of under N.J.S.A. 2C:41-2(c), the New Jersey 

Racketeer Influenced and Corrupt Organizations Act, and for unjust enrichment.  And finally, 

Defendants’ application for change of venue is without basis and must be denied. 
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LEGAL ARGUMENT 
 

I. Corporate Officers of an Employer are personally liable for unpaid wages under 

N.J. Stat. § 34:11-4.1. 

 

The WPL is a “remedial statute” that is “liberally construed” . . . “to further its remedial 

purpose.” Hargrove v. Sleepy’s, LLC, 220 N.J. 289, 106 A.3d 449 (2015).  The WPL holds 

individual officers of an employer personally liable for the failure to pay the wages of employees 

even if they are a “figurehead” officer or director with no direct managerial activity.  See, 

Mulford v. Computer Leasing, Inc., 334 N.J. Super. 385, 759 A.2d 887 (1999).  

The WPL defines an employer, in relevant part, as "any individual ... [or] corporation... 

employing any person in this State." N.J.S.A. 34:11-4.1(a). The applicable statute states: “[f]or 

the purposes of this Act, the officers of a corporation and any agents having the management of 

such corporation shall be deemed to be the employers of the employees of the corporation. Id 

(emphasis added); see also, Teleki v. Talk Marketing Enterprises, Inc., 2012 WL 2283044 (App. 

Div. 2012).   

A plain language reading of the definition of an employer under the WPL shows it 

includes three classes of culpable parties: 1) the corporate entity; 2) all officers; and 3) other 

agents or personnel who manage the activities of the corporation.  The initial sentence of the  

“employer” definition includes any “individual, partnership, association, joint stock company, 

trust, corporation …or successor of any of the same, employing any person in this 

State.” (emphasis added). The statute then goes on to provide a second sentence that declares for 

purposes of the act, “the officers of a corporation and any agents having the management of such 

corporation shall be deemed to be the employers of the employees of the corporation.” 

(emphasis added).  This text establishes that individual corporate “officers of a corporation” are 
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liable for the non-payment of wages and so are “any agents having the management of such 

corporation.” These are two distinct classes of liable parties in addition to the corporate entity.   

The last antecedent rule of construction supports this reading.  The last antecedent rule of 

construction is a doctrine of interpretation of a statute, by which "[r]eferential and qualifying 

phrases, where no contrary intention appears, refer solely to the last antecedent." J. Sutherland, 

Statutes and Statutory Construction, § 420 (1891) (footnote citations omitted).  This modifying 

phrase applies only to the last antecedent phrase, absent any contrary intent. Morella v. Grand 

Union /New Jersey Self-Insurers Guardian Association, 391 N.J. Super. 231, 917 A.2d 826 (App. 

Div. 2007), citing State v. Santomauro, 261 N.J. Super. 339, 618 A.2d 917 (App. Div. 1993).    

Here, the limiting language “having the management of such corporation” only applies to 

agents, not corporate officers. Defendants ask this Court to extend that limiting language without 

any support for such a restriction.  Defendants argue corporate officer liability only exists if 

corporate officers engage in active managerial duties by citing to Hearn v. Rite Aid Corp., No. 

A-2009-10T1, 2012 WL 996603, at *1 (App. Div. 2012).   Hearn has no bearing on this case. In 

Hearn, Plaintiff —the putative representative of a class composed of assistant managers (ASMs) 

employed at Rite Aid pharmacies—asserted that she and the class members were improperly 

denied overtime. In assessing the merits of the claim, the Appellate Division had to determine if 

plaintiff and the other ASMs were exempt managers or non-exempt hourly employees. The court 

cited to the federal regulations and the factors to make this determination but that case has 

absolutely nothing to do with individual liability for unlawful wage deductions. Reliance by this 

Court on this irrelevant and non-precedential case would be gross error. 
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The Mulford decision is instructive.  In Mulford, an employee who failed to receive 

commission payments sued not only his employer, but its shareholders, directors, and 

officers.  The court held the statute intended to impose personal liability on the officers and 

directors for unpaid wages.  The court specifically determined under New Jersey law that there 

can be no figurehead directors and that all corporate directors, regardless of their actual 

functions, are deemed responsible for managing the business and affairs of a corporation, and, 

therefore, constitute employers under New Jersey’s wage statute. Id. In a small acknowledgment 

of the corporation’s primary responsibility for wages, the Mulford court concluded that the 

judgment against the officers and directors for more than $800,000 in unpaid commissions and 

interest would only be enforced to the extent the corporation failed to pay the judgment within 11 

days. Id. This secondary liability holding though does not affect the personal liability that results 

from the plain language of the statute as the court also noted these individuals were jointly and 

severally liable.  

In the matter at hand, the individual defendants are all officers of the corporation and 

therefore personally liable without regard to any other fact or factor. To suggest otherwise 

overlooks the plain language of the statue and Mulford. The definition of an employer includes 

all officers and agents or personnel who manage the activities of the corporation as there are no 

“figurehead directors” in New Jersey.    

Defendants also cite Kaplan v. GreenPoint Global, 2014 U.S. Dist. LEXIS 135140, *22 

(D.N.J. Sept. 25, 2014). In Kaplan, however, the district court specifically held “[g]enuine issues 

of material fact exist as to how much Greenpoint agreed to pay Kaplan for her services and 

whether she received the agreed upon amount. There are also genuine issues of material fact as 

to whether any unpaid amount constitutes “wages” under the statute. And, contrary to 
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Defendants' assertions, Sharma can be held personally liable under the statute. Accordingly, the 

Court will deny Defendants' motion for summary judgment on this claim.” Kaplan at *8. That 

case actually supports Plaintiff’s position here.  

II. Plaintiff has plead sufficient facts to state a claim for relief under the New Jersey 

Racketeer Influenced and Corrupt Organizations Act, N.J.S.A. 2C:41-2(c),  

(hereinafter “RICO”). 

 

Defendants claim that the claim brought under N.J.S.A. 2C:41-2(c), the New Jersey 

Racketeer Influenced and Corrupt Organizations Act (hereinafter “RICO”), should be dismissed 

for failure to provide specificity about mail and wire fraud. This contention by Defendants, 

however, is incorrect. Plaintiffs have plead sufficient facts to state a claim for relief under RICO 

and, therefore, Plaintiffs are entitled to relief under the act.    

To begin, Defendants fail to acknowledge the appropriate standard.  When a motion is 

brought pursuant to R. 4:6-2(e), the complaint must be searched in depth and with liberality to 

determine if a cause of action can be gleaned even from an obscure statement. Printing Mart v. 

Sharp Electronics, 116 N.J. 739, 746 (1989). Every reasonable inference is therefore accorded 

the plaintiff and the motion granted only in rare instances and without prejudice. Moreover, a 

complaint should not be dismissed under this rule where a cause of action is suggested by the 

facts and a theory of actionability may be articulated by amendment of the complaint. Id. 

However, if the complaint states no basis for relief and discovery would not provide one, 

dismissal of the complaint is appropriate. Energy Rec. v. Dept. of Env. Prot., 320 N.J. Super. 59, 

64 (App. Div. 1999), aff’d o.b. 170 N.J. 246 (2001). 

Here, the Complaint filed in this matter contains many specific facts detailing the 

predicate acts of wire and mail fraud. The specificity is set forth in the complaint as relates to the 

intent of the scheme to avoid paying benefits and taxes in utilizing mail and wire fraud to send 
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money improperly labeled as non-wages to drivers throughout the United States. This scheme 

resulted in Defendants not having to pay benefits and taxes associated with wages. This is 

separate aside from the unlawful deduction set forth under NJWPHL. Plaintiff has adequately 

pled the requirement of mail and wire fraud as referenced but he weekly transmittal of weekly 

money improperly labeled as non-wages and the corresponding commission paperwork.  The 

Complaint lists the type of conduct at issue and the dates (weekly). 

The elements of wire fraud under 18 U.S.C. § 1343 parallel those of the mail fraud 

statute, but via use of an interstate telephone call or electronic communication made in 

furtherance of the scheme. United States v. Frey, 42 F.3d 795, 797 (3d Cir. 1994) (wire fraud is 

identical to mail fraud statute except that it speaks of communications transmitted by wire); see 

also United States v. Profit, 49 F.3d 404, 406 n. 1 (8th Cir.) (the four essential elements of the 

crime of wire fraud are: (1) that the defendant voluntarily and intentionally devised or 

participated in a scheme to defraud another out of money; (2) that the defendant did so with the 

intent to defraud; (3) that it was reasonably foreseeable that interstate wire communications 

would be used; and (4) that interstate wire communications were in fact used) (citing Manual of 

Model Criminal Jury Instructions for the District Courts of the Eighth Circuit 6.18.1341 (West 

1994)), cert. denied, 115 S.Ct. 2289 (1995). 

Plaintiff signed a form agreement labeled Independent Contractor’s Service Agreement 

dated May 2018 (the “Agreement”). (See Defendants’ Exhibit A, Plaintiff’s Complaint, 

Paragraph 5).  Defendants subsequently told Plaintiff they utilized the Agreement as a standard 

independent contractor agreement for truck drivers with the common policies and practices at 

issue in this action.  (See Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 6).  The 

Agreement is used to misclassify employees as independent contractors when in fact they are not 
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independent contractors in practice. (Id.).   The Agreement purports to cover the terms and 

conditions of Plaintiff’s employment. (See Defendants’ Exhibit A, Plaintiff’s Complaint, 

Paragraph 7).   

Defendants attempted designation of drivers as independent contractors was a fraudulent 

fiction to hide the true employee status of these workers. (See Defendants’ Exhibit A, 

Plaintiff’s Complaint, Paragraph 64).  Indeed, Defendants directed and controlled important 

aspects of their employment including deliveries and their schedule of work yet Defendants 

deducted money normally considered business expenses from the drivers’ weekly paychecks 

ostensibly for payment for the truck leases and other costs and fees associated with deliveries of 

their product.  (Id.).  This conduct was not the full extent of Defendants’ dishonest and illegal 

conduct. Defendants denied Plaintiff and those similarly situated other benefits such as paid time 

off, vacation pay, holiday pay and similar compensation benefits due to employees. (See 

Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 65).  Defendants also required 

Plaintiff and those similarly situated to pay for normal business expenses and costs that 

Defendants should have been paying. (See Defendants’ Exhibit A, Plaintiff’s Complaint, 

Paragraph 68).  Based on the terms set forth in the Agreement, “[Plaintiff] Contractor shall be 

responsible for paying all operating expenses and costs of operating the Equipment, including all 

expenses for fuel, oil, and repairs to the Equipment. . . . ” (See Defendants’ Exhibit A, 

Plaintiff’s Complaint, Paragraph 69).   

Furthermore, the Agreement also created an unlawful “Reserve” account to secure its 

interests.  The Agreement specifically states: “[Plaintiff] Contractor authorizes Carrier to deduct 

ten (10%) percent of Contractor's weekly commissions due Contractor from Carrier [Defendant 

Goya] under Section 3 of the Agreement (the “Reserve”). Carrier shall deposit the Reserve in an 
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interest-bearing account at such rates as Carrier, in its sole discretion, may secure from time to 

time for credit to Contractor. Interest shall accrue weekly and be calculated on the closing 

balance of the Reserve at the end of the week. From time to time, Contractor may (1) elect to 

discontinue further deductions at any time provided the Reserve has a minimum balance of Four 

Thousand ($4,000) Dollars and (2) request the disbursement to Contractor of any excess over 

Four Thousand ($4,000) Dollars. Within seventy-five (75) days of the termination of the 

Agreement (or as soon as practicable thereafter) Carrier will pay to Contractor, after deducting 

all amounts due and owing Carrier under the Agreement, the balance of any monies held in the 

Reserve.” (See Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 70).   

These deductions were itemized in each pay period (weekly) in the drivers’ “Driver 

Commission Report” and the “Driver Commission Statement.” (See Defendants’ Exhibit A, 

Plaintiff’s Complaint, Paragraph 71).   Defendants unlawfully deducted from Plaintiff’s 

paycheck, each week, the following: 

a. $125.00 for trailer rental; 

b. $150.00 for truck insurance; 

c. $23.94 for Helpers Workmen’s Compensation insurance; 

d. $580.73 for truck lease; 

e. $250.00 for equipment;   

f. Fuel costs averaging approximately $400.00 - $500.00;   

g. A $2.50 for “professional fee” to administer the unlawful deductions; 

h. Approximately $276.64 to maintain the “Reserve” account in case Plaintiff could not 

work and pay the fees Defendants required; and 
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i. Rejected goods at the time of delivery or Returns and damaged goods that were 

previously delivered by the Plaintiff.  

(See Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 72).   

Finally, Defendants conspired to defraud Plaintiff and those similarly situated to mislead 

them to believe they were independent contractors. (See Defendants’ Exhibit A, Plaintiff’s 

Complaint, Paragraph 87).   In doing so, Defendants created a contract with weekly unlawful 

deductions from wages as set forth, including for return of their goods, which were occurred in 

relation to deliveries. (See Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 88).  

Defendants did this, in part, to avoid paying taxes and to avoid liability to third parties. 

The scheme is fraudulent in nature and required weekly acts of mail and wire fraud by 

transferring money labeled as commission but not wages for the purpose of avoiding subsidiary 

taxation to the enterprise, and for the purpose of avoiding paying other emoluments of 

employment by the enterprise. (See Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 

89).  In effectuating these predicate acts, Defendants used both the mail and wires for the 

purpose of executing this scheme in violation of 18 U.S.C. §§ 1341 and 1343. (See Same).  

Defendants even created an unlawful “Reserve” account to secure any monies they unlawfully 

required Plaintiff and those similarly situated to pay. (See Defendants’ Exhibit A, Plaintiff’s 

Complaint, Paragraph 90).   Defendants also misrepresented to Plaintiff and those similarly 

situated that it deducted money(s) for a lawful purpose when it withheld wages when in fact all 

such wages were withheld solely to benefit Defendants and not for any legal purpose. (See 

Defendants’ Exhibit A, Plaintiff’s Complaint, Paragraph 91).  In the end, the conduct of 

Defendants clearly overcame the requirements of RICO and, therefore, Plaintiff is entitled to 

recovery under the statutory construct.  
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 Snyder v. Dietz & Watson Inc., 2013 WL 395875 (D.N.J. 2013),  is directly on point to 

the matter at hand. In Snyder, a putative class action, plaintiff, Richard Snyder, was a former 

delivery driver for defendant Dietz & Watson. Plaintiff claimed Dietz & Watson, and its 

president and vice president, also defendants, violated RICO and the New Jersey Wage Payment 

Law ("NJWPL") by misrepresenting that deductions from drivers' paychecks to account for 

shortages were lawful and placed in an escrow account, when instead such withholdings were 

unlawful and used by defendants for their own benefit. Plaintiff contended that in the spring of 

2000, when he was first given a permanent driving route, a Dietz & Watson employee, Louisa 

Bergey, told him that a certain amount of money would be deducted from his paycheck and 

placed in an escrow account in order to cover any shortages in the money collected from 

customers. Mr. Snyder claimed he was advised that once any shortages were paid to the 

defendants, the remaining funds would be returned to him. In February 2005, this policy was 

included in the collective bargaining agreement defendants entered into with the drivers' union. 

Subsequently, in 2007, Mr. Snyder was advised via telephone by Ms. Bergey that she would 

begin to prospectively deduct $75 per pay period because he did not have sufficient funds in his 

escrow account. This $75 deduction was marked on each of his paychecks as going to "Drivers 

Escro."  

In Snyder, plaintiff Snyder claimed that not only were defendants' deductions unlawful, 

defendants: (1) knew they were unlawful; (2) knowingly misrepresented the propriety of taking 

the deductions; (3) never put the money in escrow and instead used the money for themselves; 

and (4) perpetrated this scheme on many other drivers, and these actions violated RICO and 

NJWPL, and such claims should be vindicated through a class action, much like the one in the 

matter at hand.  Plaintiff went on to claim, “an allegation that an employer deprived an employee 
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of an economic benefit, such as wages and seniority, can constitute a crime under the mail fraud 

statute.” Snyder, citing U.S. v. Boffa, 688 F.2d 919, 929 (3d Cir.1982). “This is because a 

contract between employer and employee, and not the NLRA, is the source of those benefits, and 

“[a]lthough they may have been obtained as a result of employees' exercise of rights guaranteed 

by ... the NLRA, these benefits are contractual, not statutory, in nature.” Id. Like Boffa explains, 

a plaintiff's right to his earnings is an economic benefit conferred to him by virtue of his 

employment with defendants, and the scheme to defraud him of that benefit through the mail and 

wire can constitute predicate acts to support a RICO claim.  

For all the above reasons, Plaintiff has adequately plead an NJRICO claim.  

III. Plaintiff’s claim for unjust enrichment and breach of contract should not be 

dismissed as Plaintiff has a right to litigate both claims. 
 

Defendants further claim that Plaintiff’s Unjust Enrichment Claim should be dismissed 

due to Plaintiff’s Breach of Contract alternative theory of recovery.  At this point in the 

litigation, however, dismissal of Plaintiff’s claim is premature and Plaintiff has a right to litigate 

both claims and conduct discovery into those matters as asserted. R. 4:5-2 provides that: “Relief 

in the alternative or of several different types may be demanded.” 

Under New Jersey law, to state a claim for unjust enrichment, a plaintiff must allege that: 

(1) a defendant received a benefit from the plaintiff; (2) retention of the benefit by the defendant 

without payment would be unjust; (3) plaintiff expected remuneration from defendant at the time 

he performed or conferred a benefit on defendant; and (4) the failure of remuneration enriched 

the defendant beyond its contractual rights. VRG Corp. v. GKN Realty Co.,135 N.J. 539, 554, 

641 A.2d 519 (1994). An unjust enrichment claim also requires a “direct relationship” between 

the parties or a mistake on the part of the party conferring the benefit. Premier Pork LLC v. 

Westin, Inc., 2008 WL 724352, at *14–15 (D.N.J. 2008). In the matter at hand, Plaintiff has set 
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forth each of these requirements at length and shown that an unjust enrichment claim can be 

sustained.  

IV. Defendants’ request to change Venue is without basis and must be denied. 

 

Defendants complain that the venue should be changed, for their convenience. Such 

complaint is clearly not a basis for changing venue. 

Under R. 4:3-2(a)(3), a Plaintiff is entitled to place venue of an action in any county where 

any of the parties reside at the time the action is commenced. Under subsection (b) of this Rule, a 

corporate party is deemed to reside in the county where its registered agent is located or in any 

county where it conducts business. Hence, the Corporate Defendant does in fact “reside” in Mercer 

County for purposes of this Rule, as its registered agent is in Mercer County. (See Designation of 

Registered Agent, attached hereto as Exhibit 1).  

It has been consistently noted that the Venue Rule is mandatory. Engel v. Gosper, 71 N.J. 

Super. 573 (Law Div. 1962); Diodato v. Camden Cty. Park Com'n., 136 N.J. Super. 324 (App. 

Div. 1975). It is only in a rare case where a claim of inconvenience will be accepted as a basis for 

transferring venue. Weed v. Smith, 15 N.J. Super. 250 (App. Div. 1951) Plaintiff’s choice of venue 

will ordinarily not be disturbed. Id. 

Here, Defendant, Goya Foods, Inc. has a registered agent in Mercer County and was served 

in Mercer County. (See Affidavit of Service, attached hereto as Exhibit 2). Hence, the venue of 

this action in Mercer County complies with the mandate of this Rule. 

An application to transfer venue is governed by R. 4:3-2(a), which dictates that venue may 

be transferred if: (1) Venue has not been laid in accordance with R. 4:3-2; (2) Substantial doubt 

exists that a fair and impartial trial can be achieved in the venue where the matter has been laid; 

(3) The convenience of the parties or in the interest of justice dictate that a transfer occur. 
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It is clear that none of the grounds stipulated under R. 4:3-3(a) exist. First, venue has been 

laid in accordance with R. 4:3-2. Second, there is no claim that a fair and impartial trial is not 

achievable in Mercer County. Third, defendant cannot claim that it would be inconvenient for the 

matter to be tried in Mercer County when Goya does business all over the state of New Jersey, 

including a specific location in Pedricktown, New Jersey in Salem County. (See, 

https://www.goya.com/en/contact-us).  Fourth, Defendants overlook the convenience of the 

Plaintiff.  While Defendants service all of New Jersey and have picked their registered agent to 

reside in Mercer County, along with the fact they have a facility in Salem County, they simply 

ignore Plaintiff’s residence as a factor, which defeats their motion to transfer the action for 

convenience on its own.  Indeed, Mercer is the best venue for this action in light of these facts.   

In sum, Defendants have made no showing that the Venue Rule was violated. Thus, 

Defendants have not shown there is a reason to change venue. It would be improper to disturb 

Plaintiff’s proper establishment of venue in this action. Mercer County is the proper forum for the 

adjudication of this matter. Defendants, and their counsel, have no basis for their application and 

it must, as a result, be denied. 

V. Conclusion 
 

Ultimately, it is abundantly clear that Plaintiff has laid forth sufficient evidence to prove 

that: (1) corporate officers are personally liable for unpaid wages under N.J. Stat. § 34:11-4.1; (2) 

Plaintiff can sustain a claim for relief under N.J.S.A. 2C:41-2(c), the New Jersey Racketeer 

Influenced and Corrupt Organizations Act; (3) Plaintiff should be afforded the opportunity to 

litigate and conduct discovery on both a claim for unjust enrichment and breach of contract; and 

(4) Defendants’ application for change of venue is without basis and must be denied. Therefore, 
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based on the foregoing, Plaintiff respectfully requests this Honorable Court to deny Defendants’ 

Motion for Partial Dismissal of Plaintiff’s Complaint and to Change Venue to Hudson County. 

 

Respectfully Submitted, 

    LAW OFFICES OF VLASAC & SHMARUK, LLC 

   Attorneys for Plaintiffs 

 

By:     /S/David E. Cassidy, Esq.    . 

               David E. Cassidy, Esq. 

DATED: September 5, 2019 
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 CERTIFICATION OF MAILING 

 

 I hereby certify that the within Opposition to Defendant’s Notice of Motion to Dismiss was 

forwarded to the Motions Clerk at Mercer County Superior Courthouse, located at 175 S. Broad 

Street, Trenton, New Jersey via efile with a courtesy copy being forwarded lawyers service for 

filing; and a copy being forwarded via efile and lawyer service to counsel for the following 

defendants, all within the time and in the manner prescribed by the Rules of Court:  

 

 Fotini Karamboulis, Esq. 

 Ogletree, Deakins, Nash,  

 Smoak & Stewart, P.C. 

 10 Madison Avenue, Suite 400 

 Morristown, NJ 07960 

 

 

Respectfully Submitted, 

    LAW OFFICES OF VLASAC & SHMARUK, LLC 

   Attorneys for Plaintiffs 

 

By:     /S/David E. Cassidy, Esq.    . 

               David E. Cassidy, Esq. 

DATED: September 5, 2019 
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Ryan T. Warden (I.D. No. 044322006) 
Fotini Karamboulis (I.D. No. 029562013) 
OGLETREE, DEAKINS, NASH,    
SMOAK & STEWART, P.C.  
10 Madison Avenue, Suite 400 
Morristown, New Jersey 07960 
Telephone: (973) 656-1600 
Facsimile: (973) 656-1611 
Email: Ryan.warden@ogletree.com 

Fotini.karamboulis@ogletree.com  
 
Attorneys for Defendants  
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
ANIBAL MEJIAS, DENNIS MINTER, 
JERRY FULLER, and JOSE PENA, on behalf 
of themselves and those similarly situated,  

Plaintiffs, 

                        v. 

GOYA FOODS, INC., ROBERT I. UNANUE, 
FRANCISCO R. UNANUE, JOSEPH PEREZ, 
PETER UNANUE, DAVID KINKELA, 
REBECCA RODRIGUEZ, CARLOS G. 
ORTIZ, MIGUEL A LUGO, JR., CONRAD 
COLON, JOHN DOES 1 - 10 (said names 
being fictitious, real names unknown), ABC 
COMPANIES 1 - 10 (said names being 
fictitious, real names unknown), 
 

Defendants. 
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CIVIL ACTION NO. _____ 

NOTICE OF REMOVAL UNDER THE 
CLASS ACTION FAIRNESS ACT 
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