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MORRIS, NICHOLS, ARSHT & TUNNELL LLP
Donna L. Culver

Joseph C. Barsalona II

1201 North Market Street

Wilmington, DE 19899-1347

Telephone: (302) 658-9200

Proposed Counsel for Derek C. Abbott, Esg., as Chapter 11 Trustee
to Tough Mudder Inc. and Tough Mudder Event Production Incorporated

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

REBECCA MCKINNON, CLAIRE LARBEY,
DANIEL PARKE, IRENE CARIAS,

JAKE RABOY, JAMES MCGUINNES,
NICOLA PORTER-SMITH, and

JOHN LITTLE, on behalf of themselves and Case No.:
all others similarly situated,

Plaintiffs,
V.
TOUGH MUDDER INCORPORATED and
TOUGH MUDDER EVENT PRODUCTION
INCORPORATED,

Defendants.

NOTICE OF REMOVAL

Derek C. Abbott, the chapter 11 trustee (the “Trustee”) for Tough Mudder

Incorporated (“Tough Mudder”) and Tough Mudder Event Production Incorporated (“TM

Events” and, together with Tough Mudder, the “Debtors”), by and through his undersigned
counsel, hereby gives notice of the removal of the action styled McKinnon et al. v. Tough
Mudder, Inc. et al. from the Supreme Court of the State of New York, County of New York,

Index No. 655092/2020 to this Court, pursuant to 28 U.S.C. §§ 1334 and 1452(a), and Fed. R.
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Bankr. P. Rule 9027 (the “Bankruptcy Rules”). In support of this Notice of Removal, the

Trustee respectfully states as follows:

BACKGROUND

1. On January 7, 2020 (the “Petition Date”), Valley Builders LLC,
Trademarc Associates, Inc., and David Watkins Homes Inc. filed involuntary petitions under
chapter 11 of the United States Bankruptcy Code against Tough Mudder and TM Events in the

United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”).

2. On January 21, 2020, the Bankruptcy Court entered the Order Directing
the Appointment of a Chapter 11 Trustee [D.I. 18].! The Court entered an order approving the
appointment of the Trustee on January 30, 2020 [D.I. 24], and the Trustee accepted his
appointment on January 31, 2020 [D.I. 25]. Since that time, the Trustee has managed the
Debtors’ affairs pursuant to section 1106 of the Bankruptcy Code.

3. On February 13, 2020, Plaintiffs Rebecca McKinnon, Claire Larbey,
Daniel Parker, Irene Carias, Jake Raboy, James McGuinness, Nicola Porter-Smith and John
Little, on behalf of themselves and all others similarly situated (“Plaintiffs”) filed a putative
Class Action Complaint (the “Complaint”), captioned Rebecca McKinnon et al. v. Tough

Mudder Inc. et al., Index No. 650992/2020 (the “State Court Action”) in the Supreme Court of

the State of New York, County of New York (the “New York State Court”). Plaintiffs’

Complaint alleges violations of the New York Worker Adjustment and Retraining Notification

Act, New York Labor Law § 860-a, et seq. (the “New York WARN Act”), arising from the

termination of their employment on February 3, 2020.

Docket item references in this Motion are to the docket maintained in the chapter 11 case of Tough
Mudder, Inc., Del. Bankr., Case No. 20-10036 (CSS). No order of joint administration has been requested
or entered in these cases to date.

S0
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GROUNDS FOR REMOVAL

4. Removal of the Action is proper pursuant to 28 U.S.C. §§ 1334 and
1452(a).

5. Section 1452(a), which governs the removal of civil actions related to a
bankruptcy case, such as the State Court Action, provides:

A party may remove any claim or cause of action in a civil action

... to the district court for the district where such civil action is

pending, if such district court has jurisdiction of such claim or
cause of action under section 1334 of this title.

28 U.S.C. § 1452(a).

6. Section 1334, in turn, provides that District Courts shall have original
jurisdiction of all civil proceedings “arising under title 11, or arising in or related to cases under
title 11.” 28 U.S.C. 1334(b).

A. The Court Has Original Jurisdiction Over The State Court Action
As It Is A Core Proceeding Under 28 U.S.C. § 157(b)(2).

7. 28 U.S.C. § 157(b)(2) of the United States Code provides a non-exclusive
list of core proceedings, which are largely synonymous with matters “arising in” a bankruptcy
case under 28 U.S.C. § 1334(b), including:

(A) matters concerning administration of the estate;

(B) allowance or disallowance of claims against the
estate or exemptions from property of the estate and estimate of
claims or interests for the purposes of confirming a plan under
chapter 11, 12, or 13 of title 11 but not the liquidation or
estimation of contingent or unliquidated personal injury tort or
wrongful death claims against the estate for purposes of
distribution in a case under title 11.

See In re Mega-C Power Corp., 2010 WL 6467668 *7 (9 Cir. BAP, June 29, 2010) (noting that
a core proceeding under 157(b)(2) was one which the court had jurisdiction over under 28 U.S.C.

§1334(b)); Marotta Gund Budd & Dzera LLC v. Costa, 340 B.R. 661, 667 (D.N.H. 2006) (noting

-3-



Case 1:20-cv-00390-UNA Document 1 Filed 03/03/20 Page 4 of 8 PagelD #: 4

that “claims subject to ‘arising in’ jurisdiction consist primarily of those proceedings peculiar to
bankruptcy cases and denominated as core by section 157(b)(2)”).

8. The matters raised in the State Court Action directly implicate the
administration of the Debtors’ bankruptcy estates under 28 U.S.C. § 157(b)(2)(A), and is,
therefore, a core proceeding as it could affect the amount of the Debtors’ assets available for
distribution to other creditors. See In re Great Atl. & Pac. Tea Co., Inc., 467 B.R. 44, 58
(S.D.N.Y. 2012) (“Appellant’s claims relate to ‘matters concerning the administration of the
estate,” making them core under the Bankruptcy Code.”), aff'd sub nom. 508 F. App'x 63 (2d Cir.
2013). Likewise, the State Court Action is a core matter under 28 U.S.C. § 157(b)(2)(B), as it
involves the allowance or disallowance of a claim against the Debtors’ estates. See In re Saint
Vincent's Catholic Med. Centers of New York, 445 B.R. 264, 269 (Bankr. S.D.N.Y. 2011) (noting
that, by filing a proof of claim, the filer “necessarily became a party under the court’s core
jurisdiction” under § 157(b)(2)(B)), aff’d sub nom. 581 F. App’x 41 (2d Cir. 2014). In short, the
State Court Action is a core matter “arising in” a case under title 11 and the Court has original
jurisdiction over the State Court Action under 28 U.S.C. 1452(a).

B. The Court Also Has “Related To” Jurisdiction Over The State
Court Action.

0. Even if the State Court Action is not a core proceeding (which it is), the
issues raised therein are clearly “related to” the proceedings in the Delaware Bankruptcy Court,
thus satisfying the “related to” prong of jurisdiction under 28 U.S.C. 1334(b) and providing this
Court with original jurisdiction under 28 U.S.C. § 1452(a). A matter is “related to” a bankruptcy
proceeding if “the outcome of the proceeding could conceivably have any effect on the estate

being administered in bankruptcy.” Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d. Cir. 1984)
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(overruled on other grounds by Things Remembered, Inc. v. Petrarca, 516 U.S. 124, 134-35, 116
S. Ct. 494 (1995)).

10.  In enacting section 1334(b), “Congress intended to grant comprehensive
jurisdiction to the bankruptcy courts so that they might deal efficiently and expeditiously with all
matters connected with the bankruptcy estate.” Celotex Corp. v. Edwards, 514 U.S. 300, 308
(1995). Jurisdiction over a proceeding that is “related to” a bankruptcy case, such as the State
Court Action is to the Debtors’ pending bankruptcy case, is the “broadest of the potential paths
to bankruptcy jurisdiction.” Binder v. Price Waterhouse & Co. (In re Resorts Int’l, Inc.), 372
F.3d 154, 163 (3d Cir. 2004); see also SPV OSUS, Ltd. v. UBS AG, 882 F.3d 333, 340 (2d Cir.
2018) (“While ‘related-to’ jurisdiction is not limitless, it is fairly capacious ... .” (internal
citations omitted)); Coen v. Stutz (In re CDC Corp.), 610 F. App’x 918, 921 (11th Cir. 2015)
(“This ‘related to’ jurisdiction is ‘extremely broad.” (quotation omitted)); Boston Regional Med.
Ctr., Inc. v. Reynolds (In re Boston Regional Med. Ctr., Inc.), 410 F.3d 100, 106 (1st Cir. 2005)
(“The statutory grant of ‘related to’ jurisdiction is quite broad.”); Sasson v. Sokoloff (In re
Sasson), 424 F.3d 864, 868 (9th Cir. 2005) (“A bankruptcy court’s ‘related to’ jurisdiction is
very broad, including nearly every matter directly or indirectly related to the bankruptcy.”
(internal quotations omitted)); Internal Revenue Serv. v. Prescription Home Health Care, Inc. (In
re Prescription Home Health Care, Inc.), 316 F.3d 542, 547 (5th Cir. 2002) (“‘Related to’
jurisdiction has been defined quite broadly.”); Lindsey v. O’Brien, Tanski, Tanzer & Young
Health Care Providers (In re Dow Corning), 86 F.3d 482, 489 (6th Cir. 1996) (“[T]he emphatic
terms in which the jurisdictional grant is described in the legislative history, and extraordinarily
broad wording of the grant itself, leave us with no doubt that Congress intended to grant district

courts broad jurisdiction in bankruptcy cases.”); Coffey v. Anderson (In re PSLJ, Inc.), 873 F.2d
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1440 (table) (4th Cir. 1989) (“We have recognized that a bankruptcy court has broad jurisdiction
over proceedings arising in or related to a title 11 case.”).

11.  An action is “related to” a bankruptcy case where its outcome “could
conceivably have any effect on the estate being administered in bankruptcy.” Pacor, Inc. v.
Higgins, 743 F.2d 984, 994 (3d Cir 1994). An action satisfies the “conceivable effect” test “if
the outcome could alter the debtor’s rights, liabilities, options, or freedom of action (either
positively or negatively) and which in any way impacts upon the handling and administration of
the bankrupt estate.” 1d. The Third Circuit has further clarified that such effects on the
bankruptcy estate must be the product of the related action itself, “without the intervention of yet
another lawsuit.” See In re Federal-Mogul Glob., Inc., 300 F.3d 368, 382 (3d Cir. 2002).2

12. Plaintiffs’ Complaint arises in, arises under, or is otherwise related to the
Debtors’ Chapter 11 Cases and is therefore removable under 28 U.S.C. § 1452(a) because it
seeks damages arising from the post-petition termination of Plaintiffs’ employment with the
Debtors, the recovery of which would diminish the Debtors’ bankruptcy estate. In the
Complaint, the Plaintiffs assert claims to recover monetary damages from the Debtors, which
constitute “claims” within the meaning of § 101(5) of the Bankruptcy Code. Plaintiffs’ claims

for money damages from the Debtors would necessarily have an effect on the Debtors’ estates,

2 Because the Debtors’ bankruptcy case is currently pending before the Delaware Bankruptcy Court, the

Debtors rely principally on the Third Circuit’s interpretation of section 1334(b)’s analysis of “related to”
jurisdiction. However, the “any conceivable effect” test developed by the Third Circuit in Pacor has been
endorsed by the United States Supreme Court and adopted by the vast majority of circuits “with little or no
variation.” Celotex, 514 U.S. at 308 n.6 (collecting cases); see also, e.g., SPV OSUS, Ltd., 882 F.3d at 340;
Estate of Jackson v. Schron (In re Fundamental Long Term Care, Inc.), 873 F.3d 1325, 1336-37 (11th Cir.
2017); Fire Eagle L.L.C. v. Bischoff (In re Spillman Dev. Grp., Ltd.), 710 F.3d 299, 304 (5th Cir. 2013);
Waldman v. Stone, 698 F.3d 910, 916 (6th Cir. 2012); Love v. Federal Deposit Ins. Corp. (In re George
Love Farming, LC), 420 F. App’x 788, 792 n.2 (10th Cir. 2011); GAF Holdings, LLC v. Rinaldi (In re
Farmland Indus., Inc.), 567 F.3d 1010, 1019 (8th Cir. 2009); Valley Historic Ltd. P’ship v. Bank of N.Y.,
486 F.3d 831, 836 (4th Cir. 2007); Boston Regional Med. Ctr., Inc., 410 F.3d at 106; Dunmore v. United
States, 358 F.3d 1107, 1113 (9th Cir. 2004). Although the Seventh Circuit has articulated a slightly
different test for “related to” jurisdiction, a recent decision from that circuit indicates close alignment with
the Pacor test. See Bush v. United States, 939 F.3d 839, 846 (7th Cir. 2019) (“[T]he related-to jurisdiction
must be assessed at the outset of the dispute, and it is satisfied when the resolution has a potential effect on
other creditors.”).

-6-
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such that the claim is “related to” the Chapter 11 Cases. Because this Court has original
jurisdiction over the State Court Action pursuant to 28 U.S.C. § 1334(b), removal of the State
Court Action is proper under 28 U.S.C. § 1452(a).”

THE PROCEDURAL REQUIREMENTS FOR REMOVAL ARE SATISFIED

13. In accordance with Bankruptcy Rule 9027(a)(1), attached to this Notice of
Removal as Exhibit A is a copy of the State Court Action case file, including all process,
pleadings, and orders that have been filed, or entered by the New York State Court, in the State
Court Action.

14.  Removal of the Action is timely pursuant to Bankruptcy Rule 9027(a)(3).
As the State Court Action was commenced following the commencement of the Debtors’
bankruptcy cases, a notice of removal may be filed within the “shorter of (A) 30 days after
receipt, through service or otherwise, of a copy of the initial pleading setting forth the claim or
cause of action sought to be removed, or (B) 30 days after receipt of the summons if the initial
pleading has been filed with the court but not served with the summons.” Fed. R. Bankr. P.
9027(a)(3). This Notice of Removal is being filed within thirty (30) days after service of the
State Court Action sought to be removed as reflected Affidavit of Service included in Exhibit A.

15. Venue in this Court is proper pursuant to Bankruptcy Rule 9027(a)(1).
The New York State Court is located in the district and division of this Court.

16. For purposes of Bankruptcy Rule 9027(a)(1), upon removal of the Action
to the District Court, the Trustee, on behalf of the Debtors, does not consent to the entry of final
orders or judgment by this Court. Through the Debtors’ Motion to Transfer Venue to the United
States Bankruptcy Court for the District of Delaware filed contemporaneously herewith, the
Debtors seek to transfer venue of this action to the Bankruptcy Court where their chapter 11

bankruptcy cases are pending.
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Promptly after the filing of this Notice of Removal, the Trustee, on behalf

of the Debtors, will serve on counsel to the parties to the State Court Action and file with the

clerk of the New York State Court a copy of this Notice of Removal in accordance with

Bankruptcy Rules 9027(b) and (c).

The Debtors reserve the right to amend or supplement this Notice of

Removal or to present additional arguments in support of their entitlement to remove the State

Court Action.

March 3, 2020

13557104.2

MORRIS, NICHOLS, ARSHT & TUNNELL LLP

Is/ Joseph C. Barsalona Il

Donna L. Culver

Joseph C. Barsalona II

1201 North Market Street

P.O. Box 1347

Wilmington, DE 19801

Telephone: (302) 658-9200

Facsimile: (302) 658-3989

Email: dculver@mnat.com
jbarsalona@mnat.com

Proposed Counsel for Derek C. Abbott, Esq., as
Chapter 11 Trustee to Tough Mudder Inc. and
Tough Mudder Event Production Incorporated
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(State Court Case File)
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NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 02/13/2020
SUPREME COURT FOR THE STATE OF NEW YORK Index No.:
COUNTY OF NEW YORK
X
REBECCA MCKINNON,
CLAIRE LARBEY,
DANIEL PARKE, Plaintiffs Designate:
IRENE CARIAS, NEW YORK COUNTY
JAKE RABOY, As the Place of Trial
JAMES MCGUINNESS,
NICOLA PORTER-SMITH, and
JOHN LITTLE, on behalf of themselves and all others SUMMONS

similarly situated,
Plaintiffs,
-against-
TOUGH MUDDER INCORPORATED and
TOUGH MUDDER EVENT PRODUCTIO
INCORPORATED, -

Defendants.

To the above-named Defendants:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve a copy
of your answer, or, if the complaint is not served with this summons, to serve a notice of appearance,
on the plaintiff’s attorney within 20 days after the service of this summons, exclusive of the day of
service (or within 30 days after the service is complete if this summons is not personally delivered to
you within the State of New York); and in case of your failure to appear or answer, judgment will be
taken against you by default for the relief demanded in the complaint.

Dated: New York, New York
February 13, 2020

DEREK SMITH LAW GROUP, PLLC
Attorneys for Plaintiffs

By: /sl
Danilo Bandovic, Esq.
1 Penn Plaza, Ste. 4905
New York, NY 10119
(212) 587-0760

Danilo@dereksmithlaw.com
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TOUGH MUDDER INCORPORATED
**+4+VIA SECRETARY OF STATE****

TOUGH MUDDER EVENT PRODUCTION INCORPORATED
**#*%*VIA SECRETARY OF STATE****
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NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 02/13/2020

SUPREME COURT FOR THE STATE OF NEW YORK

COUNTY OF NEW YORK
X

REBECCA MCKINNON,

CLAIRE LARBEY, Case No.:
DANIEL PARKE,

IRENE CARIAS,

JAKE RABOY, CLASS ACTION
JAMES MCGUINNESS, COMPLAINT
NICOLA PORTER-SMITH, and

JOHN LITTLE, on behalf of themselves and all others

similarly situated,

Plaintiffs,
-against-

TOUGH MUDDER INCORPORATED and
TOUGH MUDDER EVENT PRODUCTION
INCORPORATED,

Defendants.
X

Plaintiffs, REBECCA MCKINNON, CLAIRE LARBEY, DANIEL PARKE, IRENE
CARIAS, JAKE RABOY, JAMES MCGUINNESS, NICOLA PORTER-SMITH, and JOHN
LITTLE, on behalf of themselves and all others similarly situated, by and through their attorneys
DEREK SMITH LAW GROUP, PLLC, complaining of the Defendants TOUGH MUDDER
INCORPORATED and TOUGH MUDDER EVENT PRODUCTION INCORPORATED, allege

upon information and belief as follows:

NATURE OF CLAIM
1. Defendant TOUGH MUDDER INCORPORATED is the parent company of TOUGH

MUDDER EVENT PRODUCTION INCORPORATED.
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10.

At all times material, Defendants TOUGH MUDDER INCORPORATED and TOUGH
MUDDER EVENT PRODUCTION INCORPORATED (both jointly hereinafter referred to
as “TM”) acted as a “single” and “joint” employer, and employed at least fifty-one (51)
employees.

TM terminated approximately all of its employees located within its 15 MetroTech Center,
Brooklyn, New York (hereinafter “Metrotech”) address without providing the requisite ninety
days’ notice, in violation of Labor Law §§860-a, et. seq. (hereinafter referred to as "New York
State WARN").

Pursuant to Labor Law §§860-a, et. seq. the terminations constituted a mass layoff
triggering New York State WARN’s 90-day statutory requirement.

This class action is brought by employees of TM on behalf of themselves and all similarly
situated who have been terminated.

TM is a company that manages endurance racing events in which participants attempt obstacle
courses through tough terrain.

TM was founded by William Dean and Guy Livingstone in 2010.

This class action seeks to make the plaintiff class whole by requesting monetary compensation

for the duration of the statutory notice period.

JURISDICTION AND VENUE

This Court has jurisdiction over the action pursuant as the claims arise under New York Labor
Law §§860-a.
Venue is proper in New York County pursuant to CPLR § 503 because at least one of the

Plaintiffs resides within New York County.
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THE PARTIES

Plaintiff

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

Plaintiff, REBECCA MCKINNON (hereinafter “MCKINNON”), is a former employee of
TM and resides in Wyckoff, New Jersey.

MCKINNON was terminated on February 3, 2020 along with all other TM employees.
MCKINNON received no warning of the mass layoff or of her termination in particular.
Plaintiff, CLAIRE LARBEY (hereinafter “LARBEY™), is a former employee of TM and
resides in Brooklyn, New York, County of Kings.

LARBEY was terminated on February 3, 2020 along with all other TM employees.
LARBEY received no warning of the mass layoff or of her termination in particular.
Plaintiff, DANIEL PARKE (hereinafter “PARKE”), is a former employee of TM and resides
in Brooklyn, New York, County of Kings.

PARKE was terminated on February 3, 2020 along with all other TM employees.

PARKE received no warning of the mass layoff or of his termination in particular.

Plaintiff, IRENE CARIAS (hereinafter “CARIAS”), is a former employee of TM and resides
in New Port Richey, Florida.

CARIAS was terminated on February 3, 2020 along with all other TM employees.

CARIAS received no warning of the mass layoff or of her termination in particular.

Plaintiff, JAKE RABOY (hereinafter “RABOY™), is a former employee of TM and resides in
New York, New York, County of New York.

RABOY was terminated on February 3, 2020 along with all other TM employees.

RABOY received no warning of the mass layoff or of his termination in particular.

Plaintiff, JAMES MCGUINNESS (hereinafter “MCGUINNESS”), is a former employee of

5 of 9
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217.

28.

29.

30.

31.

32.

33.

34.

TM and resides in Brooklyn, New York, County of Kings.

MCGUINNESS was terminated on February 3, 2020 along with all other TM employees.
MCGUINNESS received no warning of the mass layoff or of his termination in particular.
Plaintiff, NICOLA PORTER-SMITH (hereinafter “PORTER-SMITH”), is a former
employee of TM and resides in New York, New York, County of New York.
PORTER-SMITH was terminated on February 3, 2020 along with all other TM employees.
PORTER-SMITH received no warning of the mass layoff or of his termination in particular.
Plaintiff, JOHN LITTLE (hereinafter “LITTLE”), is a former employee of TM and resides in
Port Jervis, New York.

LITTLE was terminated on February 3, 2020 along with all other TM employees.

LITTLE received no warning of the mass layoff or of his termination in particular.

Defendant

35.

36.

37.

38.

At all times material, Defendant TOUGH MUDDER INCORPORATED is a foreign business
corporation organized under the laws of the State of Delaware that does business in the State
of New York.

At all times material, Defendant TOUGH MUDDER EVENT PRODUCTION is a foreign
business corporation organized under the laws of the State of Delaware that does business in
the State of New York.

At all times material, TM was a covered employer under New York WARN Act because it
employed at least fifty (50) employees.

At all times material, TM was a covered employer under New York WARN Act because all of
its employees in New York in aggregate completed at least two thousand (2,000) hours of

work per week.
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CLASS ACTION CLAIMS

39. Plaintiffs bring this class action pursuant to NY CPLR § 906 on behalf of all terminated TM
employees who were terminated as part of a mass layoff that occurred on or about February 3,
2020.

40. Plaintiffs reserve the right to amend the definitions of the class based on discovery or legal
developments.

41. Plaintiffs are members of the class they seek to represent.

42. The members of the class are so numerous that a joinder of all members is impracticable.

43, As of the filing of this complaint, there are at least 40 members of the class.

44. There are questions of law and fact common to the class, and these questions predominate
over any questions affecting only individual members. Common questions include, among
others: Whether TM violated New York State WARN by failing to provide ninety days
written notice of the mass layoff that occurred on February 3, 2020, to its employees.

45. The representative plaintiffs' claims are typical of the claims of the class.

46. The plaintiffs will fairly and adequately represent and protect the interests of the members of
the class.

47. There are no conflicts between any of the members of the class.

48. Plaintiffs’ chosen counsel is highly experienced in employment litigation in all different
varieties of employment litigation including complex litigations.

49. Class certification is appropriate pursuant to NY CPLR § 906 because defendants acted and/or
refused to act on grounds common to the entire class and the class, as a consequence, suffered

the same adverse action and same financial impact
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50.

51.

52.

53.

54.

55.

56.

57.

58.

Class certification is also appropriate pursuant to NY CPLR § 906 because common questions
of law and fact predominate over any questions affecting only individual members.

The damages at issue are easily calculated and are common to the entire class.

PLAINTIFFS' CLAIMS
On or about February 3, 2020, without warning of any kind, TM terminated Plaintiffs
effective immediately.
On or about February 3, 2020, without any warning of any kind, TM terminated every
member of the class.
The obligation of the employer to provide the state statutory notice or pay ninety days’
compensation to employees who are terminated pursuant to a plant closing or lay-off is in no
manner diminished in the event a terminated employee is fortunate enough to find or be
offered alternative employment within the statutory notice period.
TM failed to provide any portion of the requisite statutory notice prior to implementing the

mass layoff that resulted in the terminations of all members of the class.

FIRST CAUSE OF ACTION
VIOLATION OF NY WARN ACT
(Against Both Defendants)

Plaintiffs repeat and reallege each and every allegation contained in the above paragraphs of
the complaint with the same force and effect as if separately alleged and reiterated herein.
Defendants failed to provide ninety days’ notice of the mass layoff as required by New York
State WARN.

Plaintiffs request the relief as hereinafter provided.
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PRAYER FOR RELIEF

Certification of the case as a class action on behalf of the proposed class;
Designation of plaintiffs as the representatives of the class;

Designation of representative plaintiffs' counsel of record as class counsel;
Back pay in the amount of ninety days' pay for each plaintiff class member;
Compensation for lost benefits and all costs associated with the loss of benefits;
Cost incurred herein;

Reasonable attorneys' fees;

Pre-judgment and post-judgment interest as provided by law; and

Such further relief as the Court deems just and proper.

JURY DEMAND

Plaintiff requests a jury trial on all issues to be tried.

Respectfully submitted,
DEREK SMITH LAW GROUP, PLLC.

Dated: February 13, 2020

New York, New York

By: /s/
Danilo Bandovic, Esq.
1 Penn Plaza, Suite 4905
New York, New York 10119
Telephone: (212) 587-0760
Attorneys for Plaintiffs and the
Putative Class
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NYSCEF DOC. NO. 2 RECEIVED NYSCEF: 02/18/2020

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

REBECCA MCKINNON, ET AL,

Plaintiff, Index No.: 650992/2020
Date Filed: 02/13/2020

-against-
AFFIDAVIT OF SERVICE

TOUGH MUDDER INCORPORATED and
TOUGH MUDDER EVENT PRODUCTION
INCORPORATED,

Defendants.

State of New York)
SS.:
County of Albany)

Jeffrey Teitel, being duly sworn, deposes and says that deponent is over the age of eighteen years,
is employed by the attorney service, TEITEL SERVICE BUREAU INC,, and is not a party to this
action.

That on the 14" day of February, 2020 at the office of the Secretary of State of New York in the
City of Albany he served the annexed Summons and Class Action Complaint on TOUGH
MUDDER INCORPORATED by delivering and leaving with 7Oy  oueh¢rs

a clerk in the office of the Secretary of State, of the State of New York, personally atthe Office of
the Secretary of State of the State of New York, 2 true copies thereof and that at the time of
making such service, Deponent paid said Secretary of State a fee of $40.00 Dollars. That said
service was pursuant to section 306 of the Business Corporation Law.

Deponent further states that he knew the person so served as foresaid to be a clerk in the Office of
the Secretary of State of New York, duly authorized to accept such service on behalf of saxd
defendant.

Deponent further states that he describes the person actually served as follows:

Sex Skin Color  Hair Color  Age Height Weight

_ Male X White  Light ~20-30 57-5°5” X 100-150

X Female __Black ___Medium __31-40 566 __151-200

" Other  Dark 4150 61765 200-250

~51-60 T 66+ 250+
#61-70

Sworn to before me this 14" day of Q{‘?L/\,

February, 2020 g!/ Jeffrey Teitel

Hilary Teitel

Notary Public, State of New York
Qualified in Albany County

No. 01TE5049179

Commission Expires September 11,2021
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NYSCEF bOC. NO. 2 RECEIVED NYSCEF: 02/18/2020

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

REBECCA MCKINNON, ET AL.,

Plaintiff, Index No.: 650992/2020
Date Filed: 02/13/2020

-against-
AFFIDAVIT OF SERVICE

TOUGH MUDDER INCORPORATED and
TOUGH MUDDER EVENT PRODUCTION
INCORPORATED,

Defendants.

State of New York)
SS.:
County of Albany)

Jeffrey Teitel, being duly sworn, deposes and says that deponent is over the age of eighteen years,
is employed by the attorney service, TEITEL SERVICE BUREAU INC., and is not a party to this
action.

That on the 14" day of February, 2020 at the office of the Secretary of State of New York in the
City of Albany he served the annexed Summons and Class Action Complaint on TOUGH
MUDDER EVENT PRODUCTION INCORPORATED by delivering and leaving with
Nangy Pous 2ty . aclerk in the office of the Secretary of State, of the State of New
York, gersonallyat the Office of the Secretary of State of the State of New York, 2 true copies
thereof and that at the time of making such service, Deponent paid said Secretary of State a fee of
$40.00 Dollars. That said service was pursuant to section 306 of the Business Corporation Law.

Deponent further states that he knew the person so served as foresaid to be a clerk in the Office of
the Secretary of State of New York, duly authorized to accept such service on behalf of said
defendant.

Deponent further states that he describes the person actually served as follows:

Sex Skin Color  Hair Color  Age Height Weight
__ Male A White __Light 2030 IR _4100-150
A Female __Black __ Medium __31-40 __5%"-6 __151-200
__Other _ Dark ~41-50 6'17-6°5" __200-250
~51-60 660+ 250+
T 61-70
Sworn to before me this 14" day of Ay
February, 2020 y yjﬁffl“ey Teitel
dé(é’t(id/@'ijﬁt/
Hilary Teitel

Notary Public, State of New York
Qualified in Albany County
No. 01TE5049179

Commission Expires September 11, 2021
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