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KENNETH L. MCELWEE (KM-6307) 
ATTORNEY AT LAW 

88 EAsT MAIN ST. , SUITE 315 
MENDHAM, NJ 07945 
TEL. (267) 880-6920 
FAX (267) 880-6884 
Attorney for Plaintiff 
ANDREW A. McELWEE, JR., In His 
Capacity as Attorney-in-Fact 
For Grace McElwee and All Others 
Similarly Situated) 

ANDREW A. McELWEE, JR., (In his 
Capacity as Attorney-in-Fact for 
Grace L. McElwee, and on behalf 
Of all those similarly situated),) 

) 

Plaintiffs, ) 
) 

v. ) 
) 

) 

) 

JOHN HANCOCK LIFE INSURANCE ) 
COMPANY (USA), ) 

) 
Defendant. ) ________________________________ ) 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION; SOMERSET 
COUNTY 
Docket No . SOM-L-83-15 

Civil Action 

SECOND AMENDED CLASS ACTION 
COMPLAINT AND DEMAND FOR 
TRIAL BY JURY 

Plaintiff, Andrew A. McElwee, Jr., in his capacity as the 

attorney-in-fact for Grace L. McElwee, alleges as follows: 

The ·Parties 

1. Andrew A. McElwee, Jr., is the son and attorney-in-fact 

for his 89-year old mother, Grace L. McElwee, who resides at 

9000 Fellowship Road, Apartment 204, Basking Ridge, New Jersey. 

Grace L. McElwee is no longer mentally or physically able to 

handle her affairs and plaintiff has power of attorney over her 

financial and other affairs. 
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2. John Hancock Life Insurance Company (USA) (hereinafter 

"John Hancock") is a corporation of the Corrunonwealth of 

Massachusetts, having its principal place of business located at 

601 Congress Street, Boston Massachusetts 02117. John Hancock 

is licensed by the New Jersey Department of Banking and 

Insurance to do business in this State and has its New Jersey 

office located at 90 Matawan Road, Suite 103, Matawan, New 

Jersey 07747. 

Venue 

3. Venue is properly laid in Somerset County since 

John Hancock regularly does business in the County of Somerset, 

State of New Jersey and is registered as a licensed insurer by 

the New Jersey Department of Banking and Insurance. 

4. Venue is properly laid in Somerset County since Grace 

L. McElwee, plaintiff's legal principal and the beneficiary of 

the instant litigation, is a resident of Basking Ridge, Somerset 

County, New Jersey. 

THE FACTS 

Continuing Care Retirement Communities 

5. Grace McElwee resides in a continuing care retirement 

community (hereinafter "CCRC"). 

6. CCRCs offer retirement accommodations and specified 

health care services to people of retirement age. 

7. CCRCs typically have three levels of accorrunodations for 

retirees: (a) Independent Living, (b) Assisted Living and (c) 
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Skilled Nursing. [When discussed collectively, "Assisted 

Living" and "Skilled Nursing" shall be collectively referred to 

herein as "Dependent Living"] . 

8. Nearly all retirees who choose to live at CCRCs do so 

initially as members of the CCRC's Independent Living community 

where no healthcare services are provided. 

9. However, if a member of a CCRC's Independent Living 

community becomes cognitively impaired or otherwise becomes in 

need of substantial assistance with the activities of daily 

living, he is transferred to a Dependent Living facility in the 

CCRC. 

10. Typically, CCRCs have two types of Dependent Living 

facilities called "Assisted Living" and "Skilled Nursing". 

11. As the name suggests, "Assisted Living" is available 

for those who are substantially cognitively impaired and/or 

require monitoring and/or substantial assistance in conducting 

some of the activities of daily living but who are not in need 

of round-the-clock monitoring or nursing care. This level of 

Dependent Care is commonly referred to as "Custodial Care". 

12. In the event that a CCRC resident becomes wholly 

dependent upon others for undertaking the activities of daily 

living, that resident is transferred to the CCRC's Skilled 

Nursing facility where accommodations and specified healthcare 

services are provided to the Skilled Nursing resident. 
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13. CCRC Skilled Nursing facilities offer accommodations 

and round-the-clock nursing and/or rehabilitative care for those 

who require 24-hour per day monitoring and substantial 

assistance. This level of care is commonly referred to as 

"Nursing Care". [When discussed together, "Custodial Care" and 

"Nursing Care" shall be collectively referred to herein as 

"Dependent Care"] . 

14. CCRCs offer three industry-standard contracts: (1} 

the "Extensive Agreement", (2) the "Modified Agreement" and the 

(3) the "Fee for Services Agreement". 

15. This litigation concerns only the "Extensive 

Agreement". Statistically, approximately 77% of all CCRC 

contracts nationally are Extensive Agreements. 

16. When entering into an Extensive Agreement, a resident 

pays for accommodations and residential services and receives a 

promise from the CCRC that it will provide an unlimited amount 

of Dependent Car Care with just cost of living increases. 

17. Pursuant to the Extensive Agreement model, a CCRC 

resident also prepays for his or her Dependent Care costs (in 

the event that he or she must be transferred from Independent 

Living) by advancing an enormous entrance fee, the average 

nationally being $249,857.00 based on 2012 statistics. 

18. Pursuant to the Extensive Agreement model, a CCRC 

resident also prepays for his or her Dependent Care costs by 

making a hefty monthly payment to the CCRC for the duration of 
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the resident's stay, regardless of whether or not that person is 

later transferred to a Dependent Living facility. Based upon 

2012 statistics, the national average monthly fee paid to a CCRC 

under the Extensive Agreement model is $4,326.00. 

19. When a CCRC resident transfers from Independent Living 

to either an Assisted Living or Skilled Nursing facility, the 

CCRC will, pursuant to its Extensive Agreement, present a bill 

to that resident for the full monthly amount of actual charges 

for Dependent Nursing Care as if he had entered that CCRC's 

Dependent Care facility from the outside as a non-CCRC resident. 

20. However, each month, the CCRC (1) will deduct the 

monthly payment made by the resident under the Extensive 

Agreement from its actual charges for Dependent Care, and (2) 

will not seek to collect from the resident that portion of the 

actual Dependent Care charges that exceed the resident's monthly 

payment under his Extensive Agreement. 

21. Thus, for example, assume that an Independent Living 

resident is transferred to Assisted Living. Assume further that 

that his CCRC actually charges $9,000.00 per month for Custodial 

Care provided in its Assisted Living program and that the 

Assisted Living resident pays $4,000.00 per month to his CCRC 

pursuant to an Extended Agreement. In that situation, the CCRC 

applies a $4,000.00 monthly credit against the $9,000.00 

actually charged to the resident for Custodial Care provided 

during that month. This leaves a monthly balance of actual 

charges for Custodial Care in the amount of $5,000.00. 

22. Because the resident had prepaid for the CCRC's costs 

for Custodial Care when he advanced to the CCRC an average of a 

quarter of million dollars entrance fee and paid, and continues 
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to pay, hefty monthly fees in the average amount of $4,326.00, 

the CCRC will not seek to collect this $5,000.00 balance of the 

$9,000.00 of actual charges for Custodial Care. 

Long Term Care Insurance 

23. Long term care insurance policies are offered 

nationally for which issuers collect large premiums, typically 

in the amount of many thousands of dollars per year. 

24. In fundamental terms, and subject to various policy 

exclusions and limitations, the issuer of a long term care 

insurance policy promises to reimburse a policy holder for 

actual charges for Dependent Care in the event that the policy 

holder is deemed "qualified" to receive such long term care 

benefits. 

25. In fundamental terms, and subject to various policy 

exclusions and exceptions, before an insured may be deemed 

"qualified" to receive long term care benefits, he must first be 

deemed by the insurer to be contractually "eligible" to receive 

Dependent Care. 

26. Upon the expiration of a specified period of time 

after the insured is first deemed to be "eligible" to receive 

Dependent Care under the policy, the insured then becomes 

"qualified" to receive long term care benefits. 

27. This waiting period (starting from the date on which 

an insurer deems a policy holder to be "eligible" to receive 

Dependent Care through the date on which he is deemed to be 

"qualified" to receive long care benefits under the policy) is 

known as the "Elimination Period". 
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Grace McElwee's Purchase of John 
Hancock's Long Ter.m Care Insurance Policy 

29. On January 10, 2002, when Grace L. McElwee was 76-year 

old, she contracted with John Hancock to purchase a long-term 

care insurance policy [hereinafter the "Policy"] in the event 

that she required long term care. 

30. Since purchasing her Policy, Grace L. McElwee has paid 

John Hancock premiums in excess of $83,000.00. 

Grace McElwee's CCRC 

31. In 2012, Grace McElwee entered into an Extensive 

Agreement by which she became an Independent Living member of a 

CCRC located in Basking Ridge, New Jersey, called "Fellowshi 

Village". 

32. Pursuant to that Extensive Agreement, Grace McElwee 

tendered a $250, 000. 00 entrance fee to Fellowship Village as 

prepayment for costs for Dependent Care in the event that she 

needed to be transferred from Independent Living to one of 

Fellowship Village's Dependent Care facilities. 

33. Pursuant to that Extensive Agreement, Grace McElwee 

agreed to make a large monthly payment to Fellowship Village fo 

the duration of her stay there as prepayment for Fellowshi 

Village's costs for Dependent Care in the event that she neede 

to be transferred to a Dependent Living facility. Currently, 
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that monthly payment under Grace McElwee's Extensive Agreement 

with Fellowship Village is $4,521.00. 

34. In October of 2013, Grace McElwee fell and suffered 

injuries that required her to receive Nursing Care. At about 

the same time, Grace McElwee became substantively cognitively 

impaired and in need of Custodial Care in Fellowship Village's 

Assisted Living facility. 

35. John Hancock deemed Grace McElwee "eligiblen to 

receive Dependent Care at Fellowship Village on November 6, 

2013, when she was transferred to Skilled Nursing within 

Fellowship Village. 

36. One hundred days thereafter, i.e., on February 27, 

2014, John Hancock deemed Grace McElwee to be "qualified" to 

receive reimbursement for Fellowship Village's actual charges 

for Custodial Care (subject to certain limitations and 

exceptions under the policy). In other words, John Hancock 

determined that Grace McElwee had satisfied the Policy's 

"Elimination Periodn requirement. 

37. Since December of 2013, Grace McElwee has been 

confined in Fellowship Village's Assisted Living facility where 

she receives Custodial Care. 

38. Under the Policy, John Hancock is required to pay 

Grace McElwee for actual charges for Dependent Care(subject to 

certain exclusions and limitations set forth in the Policy) 
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received by her after the expiration of the "Elimination 

Period". 

39. John Hancock's duty to reimburse Grace McElwee for 

actual charges for Dependent Care is not unlimited. First, John 

Hancock's duty to pay for the actual charges of Dependent Care 

is subject to certain policy limitations and exclusions as to 

specified items that might be charged by a CCRC. Second, the 

Policy provides that Grace McElwee is limited to a maximum per 

diem amount of benefits, which is currently $310.00. 

40. Currently, Fellowship Village charges Grace McElwee 

for Custodial Care at the rate of $280.00 per day, making the 

monthly actual charges of Custodial Care $8,516.67, which 

Fellowship Village rounds off to $8,517.00. 

41. John Hancock admits that, if Grace McElwee had entered 

Fellowship Village's Assisted Living program as a non-CCRC 

member, she would be currently entitled to reimbursement for the 

amount of Fellowship Village's actual charges for Custodial Care 

(i.e., $8,517.00 less deductions for certain limitations and 

, exclusions under the Policy) . 

42. However, John Hancock refuses to reimburse Grace 

McElwee for the full $8,517.00 actually charged by Fellowship 

Village for Custodial Care, and it has agreed to reimburse her 

only for her monthly $4,521.00 payment that she makes pursuant 

to Fellowship Village's Extensive Agreement. 
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43. Because John Hancock refuses to pay more than 

$4,521.00 per month in long term care benefits, this leaves a 

balance of actual charges for Custodial Care in the amount of 

$3,996.00--an amount that Fellowship Village does not seek to 

collect from Grace McElwee because she had prepaid for Custodial 

Care costs as explained in 11 17, 18, 22, 32 and 33 above. 

44. This amount that the CCRC does not seek to collect 

(which is calculated as the difference between (a) the monthly 

amount of actual charges by a CCRC for Dependent Care [as 

adjusted by certain contractual limitations and exclusions] and 

(b) the resident's monthly payment to that CCRC) represents an 

improper subsidy exacted by John Hancock from its elderly, often 

cognitively impaired insureds. [Hereinafter this improper 

subsidy exacted by John Hancock shall be referred to as the 

"Unconscionable Subsidy from the Elderlyu]. 

45. In Grace McElwee's case, the total monthly 

Unconscionable Subsidy from the Elderly exacted by John Hancock 

is currently $3,996.00 

46. John Hancock disingenuously argues that it is entitled 

to an Unconscionable Subsidy from the Elderly as to actual 

charges for Grace McElwee's Custodial Care because Fellowship 

Village, like all CCRCs operating under Extensive Agreements, 

does not require its residents to pay for the cost of Dependent 

Care on an on-going, monthly basis. 

47. John Hancock has intentionally ignored the fact that 

Fellowship Village does not seek to collect this $3,996.00 
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Dependent Care (subject to certain limitations and exclusions 

set forth in the Policy) . 

59. By virtue of the foregoing and by taking an 

Unconscionable Subsidy from the Elderly, John Hancock has 

breached the express terms of its Policy with Grace McElwee and 

the Plaintiff Class. 

60. By virtue of the foregoing and by taking an 

Unconscionable Subsidy from the Elderly, John Hancock has 

breached the Policy's implied covenant of good faith and fair 

dealing as to both Grace McElwee and the Plaintiff Class. 

61. Grace McElwee and the plaintiff Class have suffered 

compensatory damages as a result of John Hancock's breach of the 

expressed terms and implied covenants of its Policy, which 

damages are measured as the amount of the Unconscionable Subsidy 

from the Elderly exacted by John Hancock times the number of 

months that John Hancock improperly exacted said unconscionable 

subsidies. 

WHEREFORE, plaintiff Grace McElwee and all others similarly 

situated demand judgment in their favor and against defendant 

John Hancock Life Insurance Company (USA) as follows: 

For Compensatory damages up to the full amount of the 
Policy' (s) benefit limits; 

For consequential damages; 

Reasonable attorney's fees and costs of suit; 

For pre-judgment and post-judgment interest thereon, and 
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