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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF WEST VIRGINIA

ELECTRONICALLY
CHARLES P. MCDANIEL, ) FILED
on behalf of himself and all individuals similarly ) 12/15/2020
situated, ) U.S. DISTRICT COURT
) Northern District of WV
Plaintiffs, )
) 5:20-CV-257 (Bailey)
V. ) Case No.
)
MARK CURRY, AMERICAN WEB LOAN, )
INC. AWL, INC., RED STONE, INC., MEDLEY)
OPPORTUNITY FUND II LP, and MEDLEY )
CAPITAL CORPORATION, )
)
Defendants. )
NOTICE OF REMOVAL

PLEASE TAKE NOTICE that pursuant to 28 U.S.C. §§ 1332, 1441, 1446, and 1453, as
well as the Class Action Fairness Act of 2005 (“CAFA”), Defendant Mark Curry (“Curry”)
removes the above-captioned action, Charles P. McDaniel v. Mark Curry, American Web Loan,
Inc., AWL, Inc., Red Stone, Inc., Medley Opportunity Fund Il LP, and Medley Capital
Corporation, Case No. 20-C-169 REW (the “State Court Action”), from the Circuit Court of
Ohio County, West Virginia (the “Ohio County Circuit Court”) to the United States District
Court for the Northern District of West Virginia. Curry expressly reserves all its affirmative
defenses, rights, and remedies.

BACKGROUND

1. On August 7, 2020, Plaintiff Charles P. McDaniel filed the State Court Action.
Plaintiff brings the State Court Action both individually and on behalf of a putative class of
similarly situated individuals and entities (the “Class”). On October 22, 2020, Plaintiff filed an

Amended Class Action Complaint.
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2. The State Court Action is a putative, West Virginia class action lawsuit involving
short-term loans that Defendant American Web Loan—a lending company established under the
laws of the federally recognized Otoe-Missouria Tribe of Indians located in Oklahoma—
extended to Plaintiff and the putative class members. See Am. Compl. 99 2, 13, 35. Plaintiff
alleges that these loans were made through a “rent-a-tribe”” enterprise and challenges the legality
of the loans under West Virginia’s usury law. Id. § 6. As to Curry, Plaintiff alleges that he
“created and operated” the “rent-a-tribe enterprise.” Id. q 2.

3. The Amended Complaint alleges five state law claims for relief: usury and
unlicensed lender claims arising under the West Virginia Consumer Credit and Protection Act
(“WVCCPA”), usury claims arising under West Virginia Code § 47-6-6, illegal fees under the
WVCCPA, unjust enrichment, and joint venture and/or civil conspiracy. Id. 9 103—143.

4. Plaintiff, on behalf of himself and the putative Class, seeks class relief including
“statutory penalties, cancellation of debt, return of all payments made on class member loans,
actual damages, attorneys fees, and other damages allowable by law.” Id. § 8. This includes four
times all interest agreed to be paid by class members. /d. q 120.

5. Venue is proper in this Court because the action is being removed from the Circuit
Court of Ohio County, West Virginia, which lies within the Northern District of West Virginia.
See 28 U.S.C. §§ 1441(a) and 1446(a).

6. This Notice of Removal is timely filed because thirty days have not elapsed from
Curry’s receipt of Plaintiff’s Summons and/or Complaint. See 28 U.S.C. § 1446(b). Plaintiff did
not serve Curry with the original complaint. Curry (through counsel) accepted service of the

Amended Complaint on December 9, 2020.
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7. A written notice attaching a copy of this Notice of Removal is being served on
Plaintiff and filed with the Clerk of the Ohio County Circuit Court. See 28 U.S.C. § 1446(d).
8. True and correct copies of all process, pleadings, and orders filed in the State Court

Action are attached hereto, as required by 28 U.S.C. § 1446:

e EXHIBIT A: A true and correct copy of the state court docket sheet.
e EXHIBIT B: A true and correct copy of the Class Action Complaint.
e EXHIBIT C: A true and correct copy of the Amended Class Action Complaint.

e EXHIBIT D: A true and correct copy of the state court Civil Cover Sheet, other
correspondence and process documents.

e EXHIBIT E: A true and correct copy of the Notice of Filing Notice of Removal to
Circuit Clerk of Ohio County, West Virginia.

BASIS FOR REMOVAL
0. The Court has subject matter jurisdiction over this action pursuant to CAFA. 28
U.S.C. §§ 1332(d), 1453.
10. CAFA grants district courts original jurisdiction over putative class actions in

which: (i) the putative class consists of at least 100 proposed class members; (ii) the amount in
controversy exceeds $5 million in the aggregate, exclusive of interest and costs; and (iii) any
member of the putative class of Plaintiffs is a citizen of a State different from that of any Defendant
(so-called minimal diversity). 28 U.S.C. §§ 1332(d)(2), (5)(b), (6).

11. As the party invoking federal jurisdiction, Defendant “has the burden of alleging in
his notice of removal . . . the court’s jurisdiction over the subject matter.” Stawn v. AT&T Mobility
LLC, 530 F.3d 293, 296 (4th Cir. 2008). When filing a notice of removal, Defendant “need only
allege federal jurisdiction with a short plain statement.” Id. at 297. As set forth below, this action

satisfies each of the requirements for original jurisdiction under CAFA.
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12. Covered Class Action. Plaintiff brought this action “on his own behalf and on

behalf of all other similarly situated individuals pursuant to Rule 23 of the West Virginia Rules of
Civil Procedure.” Am. Compl. § 99. Without conceding that there is any merit to the class
allegations or claims, Curry acknowledges that this action meets the CAFA definition of a class
action, which is “any civil action filed under [R]ule 23 of the Federal Rules of Civil Procedure or
similar State statute or rule of judicial procedure authorizing an action to be brought by 1 or more
representative persons as a class action.” 28 U.S.C. §§ 1332(d)(1)(B), 1453(a).

13. Class Action Consisting of More than 100 Members. Plaintiff defines the class as

“[a]ll persons with a West Virginia address who received a loan from Defendants within four years
of the filing of this action through the date of class certification.” Am. Compl. § 99. Defendant
AWL, Inc. entered into loan agreements with more than 100 individuals with West Virginia
addresses in the four years prior to the filing of this action and, thus, the requirement of 28 U.S.C.
§ 1332(d)(5) is satisfied.
14. Diversity. The required diversity of citizenship under CAFA is satisfied because
“any member of a class of plaintiffs is a citizen of a State different from any defendant.” 28 U.S.C.
§ 1332(d)(2)(A).
a. Plaintiff is a natural person and resident of Ohio County, West Virginia. Am.
Comp. 9 11. As such, Plaintiff is a citizen of West Virginia for diversity
purposes.
b. Curry is a natural person and resident of Puerto Rico. /d. 4 12. As such, Curry
is a citizen of Puerto Rico for diversity purposes.

15. Amount in Controversy. Under CAFA, the claims of the individual class members

are aggregated to determine if the amount in controversy exceeds the required “sum or value of
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$5,000,000, exclusive of interest and costs.” 28 U.S.C. §§ 1332(d)(2), (d)(6). A removing
defendant’s initial burden with respect to CAFA’s $5,000,000 amount in controversy requirement
is to present a plausible allegation of the amount at stake in its notice of removal. See Dart
Cherokee Basin Operating Co., LLC v. Owens, 574 U.S. 81, 87-88 (2014).

a. This action satisfies the amount in controversy requirement of 28 U.S.C. §
1332(d)(2) because the amount at stake exceeds $5,000,000, exclusive of
interest and costs. Plaintiff seeks to recover “all payments made on class
member loans,” Am. Compl. q 8, as well as “four times all interest agreed to be
paid by class members,” id. § 120.

b. Curry disputes that it he liable to Plaintiff or the putative Class, or that Plaintiff
or the putative Class suffered any injury or incurred damages in any amount
whatsoever as a result of his conduct. But for purposes of satisfying the
jurisdictional prerequisites of CAFA, the amount in controversy as described
by Plaintiff exceeds $5 million.

16. By filing this Notice of Removal, Curry does not waive any jurisdictional objection

or other defense that is or may be available to him.

CONCLUSION

Curry hereby removes the above-styled and captioned cause pending in the Ohio County
Circuit Court to this Court under 28 U.S.C. § 1332 and 1441 and requests that further proceedings
be conducted in the Northern District of West Virginia, as provided by law.

DATED: December 15, 2020
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Respectfully Submitted,
MARK CURRY

/s/ Steven R. Ruby

Steven R. Ruby (WVSB No. 10752)

Raymond S. Franks IT (WVSB No. 6523)
CAREY DOUGLAS KESSLER & RUBY PLLC
901 Chase Tower, 707 Virginia Street, East

P.O. Box 913

Charleston, WV 25323

Telephone: (304) 345-1234

Facsimile: (304) 342-1105

sruby@cdkrlaw.com

rsfranks@cdkrlaw.com

Simon A. Latcovich (pro hac forthcoming)
WILLIAMS & CONNOLLY LLP

725 Twelfth Street, N.W.

Washington, DC 20005

Telephone: (202) 434-5000

Facsimile: (202) 434-5029

Email: slatcovich@wc.com

Attorneys for Mark Curry
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 15" day of December 2020, true and correct
copies of Mark Curry’s “Notice of Removal” and the exhibits thereto, were filed with the Court
via CM/ECF, and that a true and correct copy of this document was served upon all counsel of
record, as indicated below, via e-mail, CM/ECF system, facsimile, and/or certified mail (return
receipt requested):

Jason E. Causey

BORDAS & BORDAS, PLLC

1358 National Road

Wheeling, WV 26003

Telephone: (304) 242-8410

Facsimile: (304) 242-3936
jason(@bordaslaw.com

Bren J. Pomponio

MOUNTAIN STATE JUSTICE, INC.
1217 Quarrier Street

Charleston, WV 23501

Telephone: (304) 344-3144

Facsimile: (304) 344-3145
bren@msjlaw.org

Counsel for Plaintiff

/s/ Steven R. Ruby
Steven R. Ruby (WVSB No. 10752)
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EXHIBIT B
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IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

CHARLES P. MCDANIEL,
on behalf of himself and all individuals
similarly situated,

Plaintiffs,

V. ; _ . CaseNo; 20-C- f' q
prld

‘AWL, INC., RED STONE, INC., MEDLEY

OPPORTUNITY FUND II LP, and MEDLEY

1_CAPITAL CORPORATION,

| Defendants.

CLASS ACTION COMPLAINT

COMES NOW Plaintiff Charles P. McDaniel (“Plaintiff”), on behalf of himself and all

_individua!s similarly situated, by counsel, and for their Class Action Complaint against
Defendants, they allege as follows:

INTRODUCTION

L. Most states have enacted usury laws that limit the amount of interest that a
;company may charge on a loan. To evade these laws, payday lenders originated their loan
.products in the name of national banks, who were exempt from state interest-rate caps under
the National Bank Act. See 12 U.S.C. § 85. Under these arrangements, the bank served as a
conduit for the loans in exchange for a fee, but the payday lender funded, serviced, and collected
the'loans—a tactic known as “rent-a-bank.” When state and federal regulators began cracking

down on these rent-a-bank arrangements, see, e.g., CashCall, Inc. v. Morrisey, No. 12-1274,

2014 WL 2404300 (W. Va. May 30, 2014), the payday lenders developed a solution—they

|
adapted the structure to use Native American tribal entities as the conduit to ostensibly cloak

(=
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the éloans in tribal sovereign immunity.! Hence, the new structure has been dubbed “rent-a-tribe”
ilending.

48 This case involves a rent-a-tribe enterprise created and operated by Defendant
Ma|rk Curry (“Curry”)—an entrepreneur with no lineage to the Otoe-Missouria Tribe.? For the
past several years, Curry’s companies, namely the MacFarlane Group, Inc., made millions of
dollars through loans issued in the name of Defendant American Web Loan—an entity formed
under the laws of the Oto:-Missouria Tribe for the dual purpose of avoiding state and federal
laws and concealing the role of Curry’s companies. Although American Web Loan is held out
as the “lender” of the internet loans, the Otoe-Missouria Tribe had minimal involvement in the

operations and received a mere 1% of the net profits from the loans.

3 On the other hand, Curry’s companies, namely the MacFarlane Group, reaped

nearly all the profits; provided the infrastructure to market, fund, and collect the loans; and
controlled the tribal companies’ bank accounts. In other words, Curry and the MacFarlane
Group were the de facto lenders and controlled the day-to-day operations of American Web

Loan. Consumer Fin. Prot. Bureau v. CashCall, Inc., No. CV157522JFWRAOX, 2016 WL

4820635, at *6 (C.D. Cal. Aug. 31, 2016) (finding a rent-a-tribe operator was the “true lender”

under the circumstances). Curry participated in and oversaw the illegal lending enterprise

rendering him personally liable. Consumer Fin. Prot. Bureau v. CashCall, Inc., No.

I See, e.g., Nathalie Martin & Joshua Schwartz, The Alliance Between Payday Lenders and
Tribes: Are Both Tribal Sovereignty and Consumer Protection at Risk?, 69 Wash. & Lee L.
Rev. 751, 785 (2012) (providing background on payday loans and describing the rent-a-tribe
model as “the most recent incarnation of payday lending companies regulation-avoidance”).

2 The Otoe-Missouria Tribe of Indians is a federally recognized Native American tribe
headquartered in Red Rock, Oklahoma. The Tribe has approximately 3,000 enrolled members,
the majority of which live off-reservation.
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FV1507522JFWRA03(, 2018 WL 485963, at *11 (C.D. Cal. Jan. 19, 2018) (finding the
-E;Jreéident and chief executive officer of a rent-a-tribe lending business liable for a $10.2 million-
dollar judgment because “he directly participated in and had the ability to control” the deceptive
acts).

| - 4. Faced with mounting pfessure against similar rent-a-tribe ventures and a cease
and desist issued to the Otoe-Missouria Tribe by the State of New York, Curry “sold” the
MacFarlane Group to Defendant Red Stone, Inc.—a company owned by the Otoe-Missouria
I[Tribe—in an attempt to shield MacFarlane Group’s illegal business practices. The sale was
completed through a merger of the MacFarlane Group with Red Stone so the Defendants could
claim—albeit in contradiction to state law—that MacFarlane was now “an arm of the tribe”

and, thus, protected by tribal immunity for its pre-merger misconduct. Nev. Rev. Stat. Ann. §

92A.250(1)(d) (establishing that when “a merger takes effect” the “surviving entity has all of

‘the liabilities of each other constituent entity[.]”).> Even though the key entities were

3 Plaintiff anticipates that American Web Loan and Red Stone will claim to be “an arm of the
tribe” and thus protected by tribal immunity. Although the doctrine of tribal sovereign immunity
protects the tribe itself, it does not automatically extend to economic subdivisions of a tribe,
and the Court must determine whether these entities are “analogous to a governmental agency,
which should benefit from sovereign immunity” or whether they are more like a “commercial
business enterprise, instituted for the purpose of generating profits for [their] private owners.”
Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 1173, 1184
| (10th Cir. 2010) (citing Gavle v. Little Six, Inc., 555 N.W.2d 284, 293 (Minn.1996)). In addition
to the allegations alleged in this Complaint concerning the creation, purpose, and structure of
the rent-a-tribe enterprise, American Web Loan is not entitled to sovereign immunity because
99% of the profits of the scheme went to non-tribal participants and the companies were
established for the sole purpose of evading state usury laws. Further, Red Stone simply absorbed
a Nevada company, MacFarlane Group, for the purpose of avoiding legal responsibility.
Sommerlath v. Cherokee Nation Distributors, Inc., 686 F.3d 1144, 1149-50 (10th Cir. 2012)
| (explaining that sovereign immunity “is inapplicable to entities which are legally distinct from
their members and which voluntarily subject themselves to the authority of another sovereign
which allows them to be sued.”) Red Stone’s purchase of the MacFarlane Group “voluntarily
subject[ed] [itself] to the authority of another sovereign,” and it should be treated like any other

3
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r!eor'-ganized and renamed, however, the rent-a-tribe venture continues to operate in the same.
Enanner—with nominal involvement of and benefit to the Otoe-Missouria Tribe.

i 3 Through a series of agreements with the MacFarlane Group and American Web
ioan, Defendants Medley Capital Corporation and Medley Opportunity Fund II, L.P. (“Medley
iDefendants”) provided the capital used to make the high—interest_ loans to consumers through

the rent-a-tribe enterprise and, in return, generated large profits from its investment in the

scheme. Upon information and belief, Medley Defendants reinvested those profits to expand

|the: portfolios of American Web Loan—resulting in the unlawful collection of debt from West
;Virginia consumers.
6. This lawsuit challenges the legality of the rent-a-tribe loans and seeks to enforce

West Virginia’s longstanding public policy against usurious loans. Based on Defendants’

|c:on;duct, Plaintiff alleges élaims arising under both common law and state statutory law
fgoveming the amount of interest that may lawfully be charged. Defendants received millions
Eof dollars derived from the collection of unlawful debt. Further, Defendants acquired and
maintained interests in the rent-a-tribe enterprise, actively participated in the scheme, and
:conspired with each other and others to repeatedly violate state lending statutes resulting in the
collection of an unlawful debt from Plaintiff and the class members. Accordingly, Plaintiff
seeks individual and class relief under W.Va. Code § 47-6-6 and the common law. Once this

Complaint is amended following the expiration of the cure per.iod,4 Plaintiff will further seek

individual and class relief under the West Virginia Consumer Credit and Protection Act, W.Va.

.?foreign limited liability company or domestic corporation. /d. at 1154 (Gorsuch, J., concurring).

Accordingly, neither American Web Loan nor Red Stone qualify as arms of the tribe.

4 The applicable cure notices are attached collectively as Exhibit A.
4
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]

(;;'Jod'e § 46A-5-101, et. seq., which further prohibits usurious contracts and provides separate
z!md substantial remedies to West Virginia consumers.

7. As referenced in the above paragraph, Plaintiff following the expiration of the
c!:ure period will assert claims for violations of West Virginia’s primary consumer protection
Iaws. The collection of usurious debt is, in and of itself, an unfair or unconscionable debt
collection practice in violation of W.Va. Code § 46A-2;128.. Plaintiff alleges as further
nlslescribed below that other lending and debt collection practices committed by Defendants were
5:51150 contrary to West Virginia’s consumer laws. Accordingly, Plaintiff intends to seek
individual and class relief including statutory penalties, cancellation of debt, return of all
payments made on class member loans, actual damages, attorney’s fees, and other damages

allowable by law.

JURISDICTION

8. This court has subject matter jurisdiction. pursuant to W.Va. § 51-2-2(b)
inasmuch as the amount in controversy, excluding interest, exceeds $7,500.
9. Venue is proper pursuant to W.Va. § 56-1-1(a)(1) inasmuch as the cause of
laction arose in this county.
PARTIES
10.  Plaintiff is a natural person and resident of Ohio Couﬂty, West Virginia.
11. . Defendant Mark Curry (“Curry”) is a natural person and -resident of Puerto Rico.

Curry was the founder and chief executive officer of the MacFarlane Group, which Curry

created to make and collect the usurious loans described herein. As explained below, Curry was

'the architect of the rent-a-tribe lending scheme and had direct personal involvement in the
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c:reation and day-to-day operations of the illegal enterprise. Curry is also personally liable under

1§!Ievada’s dissolution laws. Nev. Rev. Stat. Ann. § 92A.250(1)(c).
: 12.  Defendant American Web Loan, Inc. (“American Web Loan”) purports to be a

cforporation formed under the laws of the Otoe-Missouri Tribe of Indians (“Otoe-Missouri

Tribe” or “Tribe”) doing business as an internet lending website under the domain name

Tribe formed American Web Loan under tribal law and allowed it to falsely claim that it was

, .americanwebloan.com. In return for a small fraction of the revenue, the Otoe-Missouri

operated by the Tribe. At all times relevant hereto, the Tribe did not participate in the day-to-
day operations of American Web Loan, did not fund the loans or handle the servicing or
collection of the loans, and received a nominal percentage of the proceeds from the loans.

13.  Defendant AWL, Inc. (“AWL”) is a corporation formed under the laws of the

L?toe—Missouri Tribe. AWL is a special purpose corporation formed to allow non-tribal .
xfnembers to hold a security interest in AWL.I According to an October 11, 2016, District of

éolumbia UCC filing, three entities hold a security interest in the assets of Defendant AWL,

Inc. (excluding certain tribal trust property and equity interests in tribal entities): First Infinity

Holdings, Inc. (Attn: Mark Curry); First Mountain Holdings, Inc. (Attn: Mark Curry); and First

CM Holdings, Inc. (Attn: Mark Curry).

14.  Defendant Red Stone, Inc. (“Red Stone™), is a corporation formed under the laws

_ of the Otoe-Missouri Tribe. Due to several governmental enforcement actions against rent-a

Fribe enterprises, Curry sold MacFarlane Group to Red Stone in an attempt to shield MacFarlane

|
Group’s illegal business practices. Red Stone is the “surviving entity” of the merger between

j.Red Stone and the MacFarlane Group.
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15.  Defendant Medley Opportunity Fund II, LP (the “Medley Fund”) is a Delaware

limited partnership with a principal place of business located at 375 Park Avenue, 33rd Floor,

I\Elew York, New York 10152. Medley Fund played an integral role in the rent-a-tribe enterprise

as a pooled investment fund created to raise and provide the capital to fund the millions of

- dollars of illegal loans made to consumers. The enterprise used the money from Medley Fund.

to make the illegal loans to consumers and, in return, the enterprise returned profits to Medley

and its investors.
|
16.  Defendant Medley Capital Corporation (“Medley Capital”) is a Delaware
Corporation with a principal place of business located at 375 Park Avenue, 33rd Floor, New

York, New York 10152. Medley Capital is an investment management company specializing

in “lending directly to privately-held middle market companies,” such as MacFarlane Group

and American Web Loan. Medley Capital is the corporate parent and controlling entity of the
Medley Fund.

FACTUAL BACKGROUND

A. Statutory and Regulatory Background

i

! 17.  “The purpose of usury laws, from time immemorial, has been to protect
desperately poor people from the consequences of their own desperation. Law-making

authorities in almost all civilizations have recognized that the crush of financial burdens causes

improvident loans”. See, e.g., Schneider v. Phelps, 359 N.E.2d 1361, 1365 (N.Y. 1977).

18. “[P]rohibitiéns against usury have been an integral part of the public policy and

statutory law of this State since its proclamation.” Carper v. Kanawha Banking & Trust Co.,

people to agree to almost any conditions of the lender and to consent to even the most -
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1;57 W. Va. 477,492,207 S.E.2d 897 (1974). Even before West Virginia’s statehood, Virginia
proactively legislated against usurious contracts.

-19.  “[TThe usury statute is based upon a public policy to protect distressed debtors
firom usurious lenders. This statute is necessarily harsh.” Hall v. Mortgage Secﬁr:‘ty C o}-p. of
Jlmerica—, 119 W. Va. 140, 149, 192 S.E.2d 145 (1937) (emphasis added).

20.  To engage in business in West Virginia, a nonresident company must first be
registered with the secretary of state. W. Va. § 31D-1 5;1501.
21.  West Virginia’s general usury statute, W. Va. Code § 47-6-5, provides that.
‘parties may contract in writing for the payment of interest for [a] loan or forbearance or money

not to exceed $8 upon $100 for a year.”

22.  None of Defendants are licensed as regulated consumer lenders under W. Va.

Fode § 46A-4-101 et seq. Consequently, under W. Va. Code § 46A-3-104(d), the maximum
:egal rate of interest Defendants may charge for loans in West Virginia is 8%.

23.  If a person violates the applicable interest rate cap, West Virginia law imposes
severe consequences, including statutory penalties. W. Va. Code § 47-6-6; W. Va. Code § 46A-
5-101.

24,  The foregoing statutes are designed to protect consumers from predatory
|1enders, who have sought to evade state lending laws like West Virginia’s by éntering into
ventures with Native American tribes “so they can use tribal immunity as a shield for conduct

of questionable legality.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 825 (2014)

(Scalia, J., dissenting) (citing Martin & Schwartz, supra, 69 Wash. & Lee L. Rev. at 758-759).
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|

B. . Overview of tribal lending.

[' 25.  Ina“payday” loan, a consumer who can’t afford to wait until payday receives a

cash advance and, in exchange, the lender subtracts a larger a.moﬁnt from the consmnér’s
- p:aycheck. Consumers renew the loans when they are unable to pay them off, creating a cycle
of mounting debt.
26.  Over the past decade, payday lending has become “one of the fastest growing

segments of the consumer credit industry,” and as of 2005 “there were more payday-loan stores

r
in the United States than McDonald’s, Burger King, Sears, J.C. Penney, and Target stores

combined.” Martin & Schwartz, supra, 69 Wash. & Lee L. Rev. at 759 (quoting Karen E.
Francis, Note, Rollover, Rollover: A Behavioral Law and Economics Analysis of the Payday
I .
Loan Industry, 88 Tex. L. Rev. 611, 611-12 (2010)).

27. It is no secret that “internet payday lenders have a weak history of complying

\Ivith state laws.” Id. at 764. Prior to the rent-a-tribe business model, some payday lenders
t|antered into partnerships with national banks to avoid compliance with state laws.’

28.  Beginning in 2005, federal regulators began cracking down on rent-a-bank
arrangements, and they were nearly eliminated by 2010—largely by the assessment of penalties
and fines against participating banks. See, e.g., Creola Johnson, Americﬁ's_Fz’rst Consumer
Financial Watchdog Is on A Leash: Can the CFPB Use Its Authority to Declare Payday-Loan

Practices Unfair, Abusive, and Deceptive?, 61 Cath. U. L. Rev. 381, 399 n. 16 (2012).

5 See, e.g., Jean Ann Fox & Edmund Mierzwinkski, Consumer Fed'n of Am. & U.S. Pub.
Interest Research Grp., Rent-a-Bank Payday Lending: How Banks Help Payday Lenders Evade
State Consumer Protection at 17-22 (2001), available at
www.consumerfed.org/pdfs/paydayreport.pdf
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29.  In response to the crackdown on rent-a-bank arrangement, several payday

lenders reincarnated the lending model through associations with Native American tribes to

. avoid state laws. Id.; see also Martin & Schwartz, supra at 1.

\ 30.  “In these partnerships, online payday lenders register businesses on Native -
!Lmerican- lands and claim to be exempt from lawsuits and state usury caps under tribal
sovereign immunity. Using this doctrine, lenders argue that because their businesses are located
on or headquartered within the borders of a Native American reservation, they are bound by the
liaws of that reservation. only, not the laws of the state in which the reservation is located or the
state in which the borrower resides.” Id.

C. © Curry Establishes a Rent-a-Tribe Enterprise to Avoid Usury Laws.

31.  Curry is the architect of the rent-a-tribe lending enterprise described herein—

one of the few yet to be criminally convicted for his role in this type of lending scheme.®

32.  Curry is the former president, chief executive officer, and majority shareholder
of MacFarlari_e Group, as well as several other companies who participated in the rent—a_—tribc
enterprise.

33.  As early as 2009, Curry recognized the exorbitant profits he could achieve by-

not complying with state usury laws.

f See The United States Attorney’s Office, Southern District of New York, Scott Tucker
ﬁentenced To More Than 16 Years In Prison For Running $3.5 Billion Unlawful Internet
Payday Lending Enterprise (Jan. 8, 2018), https://www.justice.gov/usao-sdny/pr/scott-tucker-
scntenced -more-16-years-prison-running-35-billion-unlawful-internet-payday; The United
ﬁtates Attorney’s Office, Eastern District of Pennsylvania, Two Men Found Guilty of
Racketeering ~ Conspiracy in  Payday Lending  Case, Nov. 27, 2017),
https .//www.justice.gov/usao-edpa/pr/two-men-found-guilty-racketeering-conspiracy-payday-

Ilendl ng-case

10
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34.  To that end, Curry established a rent-a-tribe lending model for his company,

i
MacFarlane Group, associating their loans with the Otoe-Missouria Tribe (the “Tribe”), a
federally recognized tribe located in Oklahoma.

35.  Although the Tribe held itself out as the actual lender of the loans issued in the

name of American Web Loan, the Tribe was merely a front, and MacFarlane Group provided

the infrastructure to market, fund, underwrite, and collect the loans, including by providing the

following services: marketing, lead generation, technology platforms, payment processing,

w

ervicing and collection procedures.

36.  The Tribe allowed Curry and the MacFarlane Group to use its name as a front

.and, in return, received a 1% flat fee of the revenue. Zeke Faux, Payday Lenders Find Home

~ on Indian Reservations, Bloomberg News (Noif. 30, 2014) (“The tribe keeps about 1 percent,

according to Charles Moncooyea, who helped strike the deal with Curry in 2010 when he was
t?he tribe’s vice chairman.”).

.- 37.  After accounting for expenses and payments to investors, the remaining profits
were distributed to Curry through the MacFarlane Group. Steve Vockrodt, American Indian
iribe buys Mission-based payday loan servicing firm MacFarlane Group, The Kansas City Star

| ;
(Oct. 27, 2016) (“MacFarlane Group generated more than $100 million in revenue from

“American Web Loan and another website owned by the Otoe-Missouria Tribe, with the tribe
keeping 1 percent.”).
38.  Because of its limited role, the Tribe had no control over the income or expenses

of American Web Loan and, as the tribe’s former vice chairman put it: “we didn’t have any

control at all.” Faux, supra.

11
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%
i :

dfay operations of American Web Loan and nearly all the activities associated with the lending
|

operation occurred off the Otoe-Missouria Reservation, such as the call centers, payment

Upon information and belief, tribal members did not participate in the day-to-

pirocessing, and servicing of the loans.

40.  Moreover, nearly all activities performed on behalf of American Web Loan were
performed by non-tribal officers and employees of MacFarlane Group who were located in
offices off the reservation.

41.  Upon information and belief, the money loaned to Plaintiffs was transferred
from a bank account owned and operated or controlled by MacFarlane Group and Cu&y, and
neither the Tribe nor its officials were allowed to access the accounts.

42. Furthennore, neither American Web Loan nor any other purported tribal entity
Elver accepted consumer payments after the loan agreement was executed. Réther, all payments
went to MacFarlane Group, who then kicked back, at most, the 1% flat fee to the Tribe.

43.  Defendants’ business relationship with the Tribe was nothing more than an

attempt to mislead consumers and regulators by an illusion that Defendants were protected by

tribal immunity.

Curry sells the MacFarlane Group to the Otoe-Missouria Tribe.

= ___p___.._.

44.  In August 2013, the New York Department of Financial Services issued a cease
and desist to the Otoe-Missouria Tribe warning it to stop offering its illegal credit products to
New York consumers. Otoe-Missouria Tribe v. N.Y. Dep’t of Fin. Servs., 974 F.Supp.2d 353,
35.65 (S.D.N.Y. 2013), aff’d, 769 F.3d 105 (2d Cir. 2014).

45.  The New York Department of Financial Services also issued warnings to third
parties, such as banks and payment processors, to cease providing electronic banking services
!

12
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tc:' American Web Loan, and these third parties “cut back or cut off entirely their financial
dealings with the Tribes.” /d.

46. .-In response, the Otoe-Missouria Tribe and several others filed a lawsuit in

1
i

August 2013, seeking declaratory relief and a preliminary injunction that tribal businesses were
inherently sovereign nations and not subject to New York law. Id. -
- 47.  The district court denied the Otoe-Missouria Tribe’s request for a preliminary

injunction on September 30, 2013, ﬁnding that the “undisputed facts demonstrate[d]” that the

—

llegal activity was “taking place in New York, off of the Tribes’ lands,” and thus, the loans

- were “subject to the State’s non-discriminatory anti-usury laws.” Id. at 361.

48. The court reasoned, “There is simply no basis... that the Tribes are treated
differently from any other individuals or entities that enter New York to lend to New York
resident.” Id.

49.  The Second Circuit affirmed the decision, 769 F.3d 105, which was a death knell

to the rent-a-tribe business model. See, e.g., Pennsylvania by Shapiro v. Think IFin., Inc., No.
4-CV-7139, 2018 WL 637656, at *3 (E.D. Pa. Jan. 31, 2018) (describing an e-mail from the
Ichief financial officer of another rent-a-tribe venture regarding the impact of the ruling in Otoe-

Missouria).

50. In addition, various lawsuits and government enforcement actions against

-Defendants’ competitors brought negative attention to his sham business model.’

’ See, e.g., In Re CashCall, Inc., 2013 WL 3465250, at *1 (NH Banking Dept. 2013) (“it appears
that Western Sky is nothing more than a front to enable CashCall to evade licensure by state
agencies and to exploit Indian Tribal Sovereign Immunity to shield its deceptive business
practices from prosecution by state and federal regulators.”); Consumer Fin. Protection Bureau
v. CashCall, Inc., No. 1:13-cv-13167 (Mass) (complaint filed on Dec. 16, 2013); In re Moses,

INo. 12-05563-8-RDD, 2013 WL 53873, at *4 (Bankr. E.D.N.C. Jan. 3, 2013).

13
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' 51.  Faced with the loss in Ofoe-Missouria and the mounting pressure against similar
vfentures, Curry developed a solution that allowed him to continue to retain the majority of the

profits, yet create additional layers of protection from liability.

52.  The solution was the sale of the MacFarlane Group to Red Stone, a tribal entity,

in an effort to further insulate the scheme from liability. See Certiﬁce_lte of Ownership and

Merger (Sept. 21, 2016).

i 53.  Upon information and belief, while the MacFarlane Group “merged” with Red
Sitone, it continues to be operated in the same manner and by the same individuals who ran
MacFarlane Group—none of whom are affiliated with the Tribe.

54.  And regardless of the merger Nevada s dissolution laws allow Plaintiffs to bring
these claims against Curry and Red Stone. Nev. Rev. Stat. Ann. § 92A.250(1)(c) (estabhshmg
that when “a merger takes effect” the “owner of a constituent entity remains liable for all the
obligations of such constituent entity existing at the time of the merger to the extent the owner
was liable before the merger[.]”); see also Nev. Rev. Stat. Ann. § 92A.250(1)(d) (establishing

that when “a merger takes effect” the “surviving entity has all of the liabilities of each other

constituent entity[.]”); Nev. Rev. Stét. Ann. § 92A.250(1)(c).
!
l

E. Medley Defendants’ Role in the Enterprise.

55. Medley Capital, through its ownership interest in and control over the Medley
Fund, provi_ded substantial capital to fund the loans to consumers and worked together with the
other entities described herein to systemically perpetrate fraud and to scam consumers.

_!

56. - As explained above, the Medley Fund was created by Medley Capital to allow

investors to purchase interests in the consumer loans originated by the rent-a-tribe scheme.

14
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Upon information and belief, Medley Capital invested and reinvested its own

|
i 57.
niaoney- in the Medley Fund and raised money from third party investors who were issued shares

in the Medley Fund.
| s8.

fund the loans made in the name of American Web Loan. Faux, supra (“Curry, whose payday-

Medley Fund provided the capital to the McFarlane Group, who then used it to

loan websites have been sanctioned by state regulators for the past seven years, is in turn backed
by a New York hedge fund, Medley Opportunity Fund II.”)

! 59.  For example, on or around December ‘201 1, Medley Fund provided MacFarlane
('}roup with at least $30 million dollars and, in return, Medley received a first priority security
lien on all assets of the MacFarlane Group.

60.  The MacFarlane Group used the $30 million-dollar loan to issue loans in the
name of American Web Loan.

i 61. Medley Fund reinvested funds into the American Web Loan enterprise on or

about September 2014. See Uniform Commercial Code Report (Sept. 29, 2014) (attached as

I
' Exhibit 2).

62. Medley Fund continued to invest and provide additional capital to the

MacFarlane Group; and still provides financing for the loans through June 2016.

63.  Upon information and belief, Medley Fund continues to provide financing for

_the loans to date.

i
F. Defendants’ Loans Violated West Virginia’s Usury Laws.

64.  Defendants marketed, initiated, and collected usurious loans in West Virginia.

b
:Curry chose West Virginia as a place where loans and collection efforts would ensue, and he

|
|

15
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I -

participated in and knew of the actions of MacFarlane Group and American Web Loan in West
Virginia.

65.  Curry knew the subject loans were illegal under West Virginia law, but he
| _

p'ursued the scheme ényway through MacFarlane Group and American Web Loan.

66. - In order to qualify for theé loan product, consumers were required  to

electronically sign a form contract created by Curry and MacFarlane Group—not created by
the Tribe.
! 67.  Because they themselves generated the loans, collected the loan payments, and
r|etained 99% of those payments, Defendants had the predominant economic interest in the loans
tlhey marketed, initiated, and collected in West Virginia, including Plaintiff’s loan.
Zi\ccordingly, Defendants—and not the Tribe—are treated as the lender for purposes of West
Virginia’s usﬁry laws. See CashCall, Inc.,2014 WL 2404300, at *14-15.
68.  None of the Defendants were registered with the West Virginia Secretary of
State as required by W.Va. Code § 31D-15-1501. Accordingly, they wer_e not authorized to do
business in the State of West Virginia and, specifically, to engage in consumer lending.
69.  The Defendants do not qualify as “a bank,” “a regulated consumer lender,” or a
Fcredit union” as contemplated by W. Va. Code 46A—3;104(1) and, therefore., are treated as
‘any other lender” for which the maximum finance charge is set forth in W. Va. Code 47-6-5.
70.  According to W..Va. Code § 47-6-5, “[p]arties may contract in writing for the
payment of interest for the loan or forbearance of money at a rate not to exceed $8 upon $100
for a year, and proportionately for a greater or less sum, or for a longer or shorter time, including -

points expressed as a percentage of the loan divided by the number of years of the loan

contract.”

16
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l! Regulated Consumer Lenders are exempt from the general rule set forth in W.
\iLa Code § 47-6-5. A lender seeking to charge a finance charge in excess of 18% per annum
nimst obtain a Regulated Consumer Lender license.

IE k) “Regulated Consumer Lender” means a person authorized to make or take
Jssignments of regulated consumer loans.

73.  “Regulated Consumer Loan” means a consumer loan, including a loan made

pursuant to a revolving loan account, in which the rate of the loan finance charge exceeds

(0]

ighteen percent per year as determined according to the actuarial method, except where the

[t

oan qualifies for federal law preemption from state interest rate limitations, including federal
law bank parity provisions, or where the lender is specifically permitted by state law other than

article four of this chapter to make the loan at that rate without a requirement the lender hold a

r:egulated consumer lender license.

| 74.  None of the Defendants were licensed by the West Virginia Division of
Financial Institutions and not registered as Regulated Consumer Lenders pursuant to W. Va.
Code § 46A-4-101, et seq., and accordingly were not permitted to make loans in which the rate
of the loan finance charge exceeds eighteen percent per year. None of the exceptions to the
requirement that a lender hold a regulated consumer lender license apply to these Defendants.
75.  Even Regulated Consumer Lenders may not charge an interest rate that exceeds
31%. See, W. Va. Code § 46A-4-107.

76. Under the terms of the Defendants’ standard Loan Agreement, the interest rate

a[:harged to putative class members was significantly greater than 8%, 18% or even 31% APR.
f

77.  For example, Defendants charged Plaintiff McDaniel with an APR of over

400%.

17
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‘ 78.  Specifically, on August 9, 2018, Plaintiff obtained a loan in the principal amount
o:f $700, payable in 20 biweekly installments of approximately $189.32 beginning on August
£3, 2018.

, 79.  According to the terms of the loan, the total amount of interest agreed to be paid
over the payment schedule was $3,084 (approximately 4.4 times the amount borrowed).

~ 80.  Plaintiff made the installment payments required under the terms of the loan
through November 29, 2018.

.81. Almost all of the payments made-by Plaintiff during that time were applied to
interest. In fact, despite making payments in the amount of $1,514.56, only $34.95 was actually

applied to the principal.

82.  Defendants received at least $1,514.56 in payments from Plaintiff McDaniel as

E;l result of Defendants’ illegal loan to him—almost all of which Defendants credited as payment

for interest ($1,479.61 applied to interest).

|

r’ 83.  Accordingly, after paying more than double the amount borrowed to the
|

|

Defendants in just 4 months, Plaintiff shockingly still owed $665.05 or 95% of the original loan
amount.
84.  The terms of the loan are outrageous and are plainly offensive to the public

policy and laws of West Virginia and warrant “harsh” consequences for the Defendants.

G., Defendants’ Loans Violated Additional Provisions of West Virginia’s Consumer
Protection Laws. '

85.  “The [West Virginia Consumer Credit Protection Act] is a remedial statute
intended to protect consumers from unfair, illegal and deceptive business practices, and must

ibe liberally construed to accomplish that purpose . . . . It is a comprehensive attempt on the part
i'
I
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oéf the West Virginia Legislature. to extend protection to consumers and persons who obtain
cEredit in state.” Harper v. Jackson Hewitt, Inc., 227 W. Va. 142, 151, 706 S.E.2d 63, 72 (2010).
| 86.  West Virginia Code § 46A-5-108(a) provides in pertinent part that “[n]o action
n;lay be brought pursuant to this article and articles two, three and four of this chapter until the

c‘onsumer has informed the creditor or debt collector in writing and by certified mail, return

—

eceipt requested, to the creditor’s or debt collector’s registered agent identified by the creditor

or debt collector at the office of the West Virginia Secretary of State . . . of the alleged violation

“and the factual basis for the violation and provide the creditor or debt collector forty-five days

from receipt by the agent or at the principal place of business referenced above of the notice of

violation . . . to make a cure offer, which shall be provided to the consumer’s counsel or, if
lerepresented, to the consumer by certified mail, return receipt requested.”

| _
‘ 87.  On or about August 3 and 4, 2020, Plaintiff sent a written notice to Defendants
|

.(!af their violations of the WVCCPA and of Defendants’ opportunity to cure via certified mail,

r:etum receipt requested, to their registered agents or principal places of business and a copy
was provided to their legal counsel.

88.  The Opportunity to Cure notice alleges violations of W. Va. Code 46A-2-115, -
|118, -121, -124, -127, -128, 3-101, -104, -112, -113, and 4-101.

89.  The reference to West Virginia Code §§ 46A-3-101, -104, and 4-101 involve
direct: challenges to the usurious terms and failure to obtain a Regulated Consumer Lender
license as referenced above.

90.  The reference to West Virginia Code §§ 46A-2-115, 3-112 & 113 relates to

separate violations for including provisions that consumers pay excessive and illegal late fees
|

and illegal default fees, such as attorney’s fees, in the consumer loan agreements at issue.

| 19
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‘ 91.  Under W. Va. Code § 46A-2-128(d), it is illegal to collect any charge, fee or
e!xpense, including attorney’s fees, that is not expressly authorized by the loan agreement itself
and by statute or regulation.

i 92.  The Loan Agreement provides that if Defendants retain an attorney to collect
airly amounts due and owing, “you will be required to pay the reasonable fees of such attorney.”
However, no West Virginia statute or regulation authorizes the recovery of attorney fees in
connection with the collection of a debt.

"93.. At the time applicable to Plaintiff’s loan, the maximum amount that could

egally be charged for any delinquency or “late” fee was 5% of the payment that was due and
ci)wing (but not exceeding $30). W. Va. Code § 46A-3-112 & 113. According to the payment
;échedule, Plaintiff could not be charged more than $9.50 for a late fee.
| 94.  Nevertheless, the Loan Agreement provides that a flat fee of $20 will be charged
for any late payment.
| 95. The reference to West Code § 46A-2-121 addresses the overriding
iunconscional:ale nature of the plitative class loans, including the procedures Defendant went
through to offer the loans combined with their unconscionable terms. West Virginia law
pro_hibits the making of consumer loan transactions that are unconscionable at the time made,
or that were induced by unconscionable conduct such as affirmative misrepresentations, active
deceit or concealment of a material fact.

96.  The reference to West Code §§ 46A-2-124, 127 and 128 relate to the illegal

collection of debt. West Virginia law prohibits creditors and debt collectors from making

|fraudulent, deceptive, or misleading representations and from collecting debts by using unfair

20
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oir unconscionable means. In fact, the West Virginia Consumer Credit and Protection Act
n%nandates that debt collection be accomplished by means that are honest, transpai‘ent and fair.

|

! 97. By charging and_.collect-ing interest in excess of the maximum amounts allowed
b.y law, Defendants engaged in unfair, deceptive, misleading or unconscionable debt collection

practices. Defendants did so under the threat of assessment of illegal attomey’s' fees and illegal

l!ate fees and the threat to take an accelerated balance directly from Plaintiff’s bank account.

l 98.  Please note this Complaint does not presently allege a Count or any claims

airising under Chapter 46A of the West Virginia Code.. The cure period set forth in W. Va. Code
§! 46A-5-108 has not yet expired. Accordingly, the references fo Chapter 46A are currently
ii_lformational, reflecting an intention to assert such claims, if not settled, after expiration of the
cure period. There is no active claim under Chapter 46A.

| CLASS ALLEGATIONS

99.. Plaintiff brings this action on his own behalf and on behalf of all other similarly

situated individuals pursuant to Rule 23 of the West Virginia Rules of Civil Procedure. The

class is presently defined as: All persons with a West Virginia address who receiﬁed a loan from
Defendants within fouf years of the filing of this action through the date of class certification,
| 100. The requirements of Rule 23 a:e_satisﬁed as follows:

a) The class is so numerous that joinder of all members is impracticable;

b) There are questions.of law and fact common to all memberslof the class; and

| ¢) The named Plaintiff’s claims are typical of those of the class as a whole.
|

101. The Plaintiff has displayed an interest in vindicating the rights of the class

mémbers, will fairly and adequately protecf and represent the interest of the class, and is *

21
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rff:presented by skillful and knowledgeable counsel. The relief sought by the named Plaintiff
v\f:ill inure to the benefit of the class generally.

| 102. Therefore, the common questions of law and fact predominate over individual
questions, and the class action device is superior to other available methods for the fair and
efficient adjudication of the controversy.

COUNT I: Claims Arising Under W.Va. Code § 47-6-6

103.  Plaintiff realleges and incorporates all of the allegations previously set forth in

aragraphs 1 to 102.

Lo

. 104. Because Defendants had the predominant economic interest in Plaintiff’s loan,
tihey are treated as the lender for purposes of West Virginia’s usury law, W. Va. Code § 47-6-
t?, and are liable for all damages and penalt_ies thereunder.

105. Defendants were not registered as out-of-state entities with the secretary of
state’s office and, therefore, they were not authorized to conduct commercial lending in the
State of West Virginia.

106. Accordingly, the maximum legal rate of interest Defendants could charge for
loans originating in West Virginia was 8% as provided for in W. Va. Code § 47-6-5.

107. The a;mual interest rate charged by Defendants exceeded 400%--an amount far
in excess of the maximum legal rate of 8%.

108. West Virginia Code § 47-6-6 provides, in part, that any contract setting forth a
Irate; of interest in excess of the maximum legal rate “shall be void as to all interest provided for
rin a;ny such contract.”

IOI9. In accordance with W. Va. Code § 47-6-9, Plaintiff and the putative class

members he represents are entitled to restitution of all excessive payments made under the loan.

22
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; '110.  West Virginia Code § 47-6-6 further provides that “the borrower or debtor may,
I
|

in addition, recover from the original lender or creditor or other holder not in due course an
axfnoun't equal to four times all interest agreed to be paid and in any event a minimum of $100.”
111.  According to the terms of Plaintiff’s l_oan, the total amount of interest agreed to
be paid over the life of the loan was $3,084.

| 112.  Consistent with W. Va. Code § 47-6-6, Plaintiff and the putative class members

he represents are entitled to recover four times the amount of interest agreed to be paid, which

for the named Plaintiff computes to $12,336.

COUNT II: Unjust Enrichment

, 113. Plaintiff realleges and incorporates all of the allegations previously set forth in

paragraphs 1 to 112.
|

114.- In West Virginia, if benefits have been received and retained under such

- circumstance that it would be inequitable and unconscionable to permit the party receiving them

to avoid payment therefor, the law requires the party receiving the benefits to pay their
reasonable value.

115. - By charging and collecting interest far in excess of the maximum legal limit, and
Iby violating provisions of West Virginia’s consumer-laws, Defendants acted unjustly,
inequitably, and unconscionably.

116. Under the circumstances, it would be unjust, in;equitable, and unconscionable

for Defendants to retain the benefit of the illegal interest they charged and collected from

Plaintiff and putative class members he represents without requiring them to disgorge that

{benefit or pay its reasonable value.
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117. This court, through the exercise of its equitable power, should compel

I?cfe‘ndants to pay Plaintiff and the putative class members he represents all interest paid to

. them by Plaintiff in excess of the maximum legal limit.

] COUNT III: Joint Venture &/or Civil Conspiracy

‘118.  Plaintiff realleges and incorporates all of the allegations previously set forth in
paragraphs 1 to 117.

|~ 119. Under West Virginia law, a joint venture is an association of two or more
persons to carry out a single business enterprise for profit, for which purpose they combine their

property, money, effects, skill, and knowledge.
|

.120.  As more fully alleged above, Defendants combined their property, money,

effects, skill, and knowledge for.the purpose of carrying out a single business enterprise for
profit—i.e., a payday loan business organized in an attempt to take advantage of Tribal law and
sovereignty in order to evade state usury and consumer laws. There was an express agreement
"among the Defendanté that was written or oral to carry out the single business enterprise and
!Defendants all shared in the profits and losses from the single business enterprise.

121. As members of a joint venture, each Defendant is deemed by law to be an agent
for: the others. Consequently, each Defendant is liable for the tortious acts of the others

committed in furtherance of the joint venture.

122. Under West Virginia law, a civil conspiracy is a combination of two or more

persons by concerted action to accomplish an unlawful purposé or to accomplish some purpose,

i not in itself unlawful, by unlawful means.

123. As more fully alleged above, Defendants combined their efforts and resources

and operated concertedly to accomplish an illegal purpose—i.e., the making of payday loans in

24
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Vi\’est Virginia for which they charged and collected interest in excess of the maximum legal
lii“mit and otherwise violated state consumer laws. Consequently, Defendants engaged in a civil
c:cmspiracy.
i 124. As members of a civil conspiracy, each Defendant is deemed by law to be an
algent for the others. Consequently, each Defendant is liable for the tortious acts of the others
chommitted in furtherance of the conspiracy.
DEMAND FOR RELIEF
125.  Plaintiff, Charles P. McDaniel, and the class of persons Plaintiff represents

cﬁemand the following relief from Defendants: .

(a) Certification of this matter as a class action under Rule 23 of the West Virginia
Rules of Civil Procedure

| (b)  Restitution of all interest paid in excess of the maximum legal limit;

(c) Judgment pursuant to W.Va. Code § 47-6-6 for four times the amount of interest
Iagreed to be paid.

| (d) A declarétion that all class member loans and debts are void as a matter of law
or otherwise unenforceable.

(e)  Plaintiff’s cost of litigation, including attorney’s fees and costs; and

€3) Such other relief as the Court shall deem meet and proper under the attendant

|circumstances.

'THE PLAINTIFF DEMANDS A JURY TRIAL ON ALL ISSUES SO TRIABLE.
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|

IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

CHARLES P. MCDANIEL,
on behalf of himself and all individuals
similarly situated,

Plaintiffs,
V. Case No. 20-C-169 REW
MARK CURRY, AMERICAN WEB LOAN, INC.,
AWL, INC,, RED STONE, INC., MEDLEY
OPPORTUNITY FUND II LP, and MEDLEY
CAPITAL CORPORATION,

Defendants.

AMENDED CLASS ACTION COMPLAINT

COMES NOW Plaintiff Charles P. McDaniel (“Plaintiff”), on behalf of himself and all
individuals similarly situated, by counsel, and for their Amended Class Action Complaint
against Defendants, they allege as follows:

INTRODUCTION

1. Most states have enacted usury laws that limit the ambunt of interest that a
company may charge on a loan. To evade these laws, payday lenders originated their loan
products in the name of national banks, who were exempt from state interest-rate caps under
the National Bank Act. See 12 U.S.C. § 85. Under these arrangements, the bank served as a
conduit for the loans in exchange for a fee, but the payday lender funded, serviced, and collected
the loans—a tactic known as “rent-a-bank.” When state and federal regulators began cracking
down on these rent-a-bank arrangements, see CashCall, Inc. v. Morrissey, No. 12-1274 (W.Va.
May 30, 2014) (memorandum decision), the payday lenders developed a solution—they

adapted the structure to use Native American tribal entities as the conduit to ostensibly cloak
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the loans in tribal sovereign immunity.! Hence, the new structure has been dubbed “rent-a-tribe”
lending.

2. This case involves a rent-a-tribe enterprise created and operated by Defendant
Mark Cuiry (“Curry”)—an entrepreneur with no lineage to the Otoe-Missouria Tribe.? For the
past several years, Curry’s companies, namely the MacFarlane Group, Inc., made millions of
dollars through loans issued in the name of Defendant American Web Loan—an entity formed
under the laws of the Otoe-Missouria Tribe for the dual purpose of avoiding state and federal
laws and concealing the role of Curry’s companies. Although American Web Loan is held out
as the “lender” of the internet loans, the Otoe-Missouria Tribe had minimal involvement in the
operations and received a mere 1% of the net profits from the loans.

3. On the other hand, Curry’s companies, namely the MacFarlane Group, reaped

nearly all the profits; provided the infrastructure to market, fund, and collect the loans; and

controlled the tribal companies’ bank accounts. In other words, Curry and the MacFarlane
Group were the de facto lenders and controlled the day-to-day operations of American Web
Loan. Consumer Fin. Prot. Bureau v. CashCall, Inc., No. CV157522]F WRAOX, 2016 WL
4820635, at *6 (C.D. Cal. Aug. 31, 2016) (finding a rent-a-tribe operator was the “true lender”
under the circumstances). Curry participate& in and oversaw the illegal lending enterprise

rendering him personally liable. /d. at *11 (C.D. Cal. Jan. 19, 2018) (finding the president and

! See, e.g., Nathalie Martin & Joshua Schwartz, The Alliance Between Payday Lenders and
Tribes: Are Both Tribal Sovereignty and Consumer Protection at Risk?, 69 Wash. & Lee L.
Rev. 751, 785 (2012) (providing background on payday loans and describing the rent-a-tribe
model as “the most recent incarnation of payday lending companies regulation-avoidance™).

* The Otoe-Missouria Tribe of Indians is a federally recognized Native American tribe
headquartered in Red Rock, Oklahoma. The Tribe has approximately 3,000 enrolled members,
the majority of which live off-reservation.
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chief executive officer of a rent-a-tribe lending business liable for a $10.2 million-dollar
judgment because “he directly participated in and had the ability to control” the deceptive acts).

4. Faced with mounting pressure against similar rent-a-tribe ventures and a cease
and desist issued to the Otoe-Missouria Tribe by the State of New York, Curry “sold” the
MacFarlane Group to Defendant Red Stone, Inc.—a company owned by the Otoe-Missouria
Tribe-—in an attempt to shield MacFarlane Group’s illegal business practices. The sale was
completed through a merger of the MacFarlane Group with Red Stone so the Defendants could
claim—albeit in contradiction to state law—that MacFarlane was now “an arm of the tribe”
and, thus, protected by tribal immunity for its pre-merger misconduct. Nev. Rev. Stat. Ann. §
92A.250(1)(d) (establishing that when “a merger takes effect” the “surviving entity has all of

the liabilities of each other constituent entity[.]”).> Even though the key entities were

3 Plaintiff anticipates that American Web Loan and Red Stone will claim to be “an arm of the
tribe” and thus protected by tribal immunity. Although the doctrine of tribal sovereign immunity
protects the tribe itself, it does not automatically extend to economic subdivisions of a tribe,
and the Court must determine whether these entities are “analogous to a governmental agency,
which should benefit from sovereign immunity” or whether they are more like a “commercial
business enterprise, instituted for the purpose of generating profits for [their] private owners.”
Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 1173, 1184
(10th Cir. 2010) (citing Gavle v. Little Six, Inc., 555 N.W.2d 284, 293 (Minn.1996)). In addition
to the allegations alleged in this Complaint concerning the creation, purpose, and structure of
the rent-a-tribe enterprise, American Web Loan is not entitled to sovereign immunity because
99% of the profits of the scheme went to non-tribal participants and the companies were.
established for the sole purpose of evading state usury laws. Further, Red Stone simply absorbed
a Nevada company, MacFarlane Group, for the purpose of avoiding legal responsibility.
Sommerlath v. Cherokee Nation Distributors, Inc., 686 F.3d 1144, 1149-50 (10th Cir. 2012)
(explaining that sovereign immunity “is inapplicable to entities which are legally distinet from
their members and which voluntarily subject themselves to the authority of another sovereign
which allows ihem fo be sued.”) Red Stone’s purchase of the MacFarlane Group “voluntarily
subjectfed] [itself] to the authority of another sovereign,” and it should be treated like any other
foreign limited liability company or domestic corporation. fd. at 1154 (Gorsuch, J., concurring).

‘Accordingly, neither American Web Loan nor Red Stone qualify as arms of the tribe.

3




Case

AND

BORDAS

ATTORNEYS, PLLC

1358 National Road
Whaeling, WV 26003
1304-242-8410
f304-242-3936

106 East Main Street

5t Clairsville, OH 43950
t 740-605-8141 .

f 740-695-6999

526 7th Street
Moundsville, WV 26041
t 304-845-5600

f 304-845-5604

One Gateway Center
420 Ft. Duquesne Blvd.
Suite 1800

Pittsburgh, PA 15222

1 412-502-5000
f412-709-6343

bordastaw.com

b:20-cv-00257-JPB Document 1-3 Filed 12/15/20 Page 5 of 28 PagelD #: 42

reorganized and renamed, however, the rent-a-tribe venture continues to operate in the same
manner—with nominal involvement of and benefit to the Otoe-Missouria Tribe.

5. Through a series of agreements with the MacFarlane Group and American Web
Loan, Defendants Medley Capital Corporation and Medley Opportunity Fund II, L.P. (“Medley
Defendants™) provided the capital used to make the high-interest loans to consumers through
the rent-a-tribe enterprise and, in return, generated large profits from its ipvestment in the
scheme. Upon information and belief, Medley Defendants reinvested those profits to expand
the pqrtfolios of American Web Loan—resulting in the unlawful collection of debt from West

Virginia consumers,

6. This lawsuit challenges the legality of the rent-a-tribe loans and seeks to enforce
West Virginia’s longstanding public policy against usurious loans. Based on Defendants’
conduct, Plaintiff alleges claims arising under both common law and state statutory law
governing the amount of interest that méy lawfully be charged. Defendants received millions
of dollars derived from the collection of unlawful debt. Further, Defendants acquired and
maintained interests in the rent-a-tribe enterprise, actively participated in the scheme, and
conspired with each other and_ others to repeatedly violate state lending statutes resulting in the
collection of an unlawful debt from Plaintiff and the class members. Accordingly, Plaintiff
seeks individual and class relief under the West Virginia Consumer Credit and Protection Act,
W.Va. Code § 46A-1-101, et. seq., W.Va. Code § 47-6-6 and the common law.

7. Plaintift has complied with the right to cure provisions of West Virginia Code §

46A-5-108. No cure offer was received.
8. In addition to making illegal loans, the collection of usurious debt is, in and of

itself, an unfair or unconscionable debt collection practice in violation of W.Va. Code § 46A-
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2-128. Plaintiff alleges as further described below that other lending and debt collection
practices committed by Defendants were also contrary to West Virginia’s consumer laws.
Accordingly, Plaintiff seeks individual and class relief including statutory penalties,
cancellation of debt, return of all payments made on class member loans, actual damages,
attorney fees, and other damages allowable by law.,

JURISDICTION

9. This court has subject matter jurisdiction pursuant to W.Va. § 51-2-2(b)
inasmuch as the amount in controversy, excluding interest, exceeds $7,500.

10. 7 Venue is proper pursuant to W.Va. § 56-1-1{a)(1) inasmuch as the cause of
action arose in this county for the named plaintiff.

PARTIES

1. Plaintiff is a natural person and resident of Ohio County, West Virginia.

12. Defendant Mark Curry (“Curry”) is a natural person and resident of Puerto Rico.
Curry was the founder and chief executive officer of the MacFarlane Group, which Curry
created to make and collect the usurious loans described herein. As explained below, Curry was
the architect of the rent-a-tribe lending scheme and had direct personal involvement in the
creation and day-to-day operations of the illegal enterprise. Curry is also personally liable under
Nevada’s dissolution laws. Nev. Rev, Stat. Ann. § 92A.250(1)(c).

13.  Defendant American Web Loan, Inc. (*American Web Loan™) purports to be a
corporation formed under the laws of the Otoe-Missouri Tribe of Indians (“Otoe-Missouri
Tribe” or “Tribe™) doing business as an internet lending website under the domain name
www.americanwebloan.com. In return for a small fraction of the revenue, the Otoe-Missouri

Tribe formed American Web Loan under tribal law and allowed it to falsely claim that it was
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operated by the Tribe. At all times relevant hereto, the Tribe did not participate in the day-to-

day operations of American Web Loan, did not fund the loans or handle the servicing or

- collection of the loans, and received a nominal percentage of the proceeds from the loans.

14.  Defendant AWL, Inc. (“AWL”) is a corporation formed under the laws of the
Otoe-Missouri Tribe.. AWL is a special purpose corporation formed to allow non-tribal
members to hold a security interest in AWL. According to an October 11, 2016, District of
Columbia UCC filing, three entities hold a security interest in the assets of Defendant AWL,
Inc. (excluding certain tribal trust property and equity interests in tribal entities): First Infinity
Holdings, Inc. (Attn: Mark Curry); First Mountain Holdings, Inc. (Atin: Mark Curr-y); and First
CM Holdings, Inc. (Attn: Mark Curry).

15, Defendant Red Stone, Inc, (“Red Stone™), is a corporation formed under the laws
of the Otoe-Missouri Tribe. Due to several governmental enforcement actions against rent-a
tribe enterprises, Curry sold MacFarlane Group to Red Stone in an attempt to shield MacFarlane
Group’s illegal business practices. Red Stone is the “surviving entity” of the merger between
Red Stone and the MacFarlane Group.

16.  Defendant Medley Opportunity Fund I, LP (the “Medley Fund”) is a Delaware
limited partnership with a principal place of business located at 375 Park Avenue, 33rd Floor,
New York, New York 10152. Medley played an integral role in the rent-a-tribe enterprise as a
pooled investment fund created to raise and provide the capital to fund the millions of doltars
of illegal loans made to consumers. The enterprise used the money from Medley to make the
illegal loans to consumers and, in return, the enterprise returned profits to Medley and its

investors,
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17. Defendant Medley Capital Corporation (“Medley Capital™) is a Delaware
Corporation with a principal place of business located at 375 Park Avenue, 33rd Floor, New
York, New York 10152. Medley Capital is an investment management company specializing
in “lending directly to privately-held middle market companies,” sach és MacFarlane Group
and American Web Loan. Medley Capital is the corporate parent and controlling entity of the

Medley Fund. -

FACTUAL BACKGROUND
A. Statutory and Regulatoryr Background

18.  “The purpose of usury laws, from time immemorial, has Ibeen to protect
desperately poor peopie from the consequences of their own desperation. Law-making
authorities in almost all civilizations have recognized that the crush of financial burdens causes
people to agree to almost any conditions of the lender and to consent to even the most
impi‘ovident loans.” See, e.g., Schneider v. Phelps, 359 N.E.2d 1361, 1365 (N.Y. 1977).

19. “[P]rohibitions against usury have been an integral part of the public policy and
statutory law of this State since its proclamation.” Carper v. Kanawha Banking & Trust Co.,
157 W.Va. 477, 492, 207 S.E.2d 897 (1974). Even before West Virginia’s statehood, Virginia
proactively legislated against usurious contracts.

20, “[Tlhe ﬁsury statute is based upon a public policy to protect distressed debtors
from usurious lenders. This statute is necessarily harsh.” Hall v. Mortgage Security Corp. of
America, 119 W.Va, 140, 149, 192 S.E.2d 145 {(1937) (emphasis added).

21.  To engage in business in West Virginia, a nonresident company must first be

registered with the secretary of state, W.Va. § 31D-15-1501.
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22, West Virginia’s general usury statute, W.Va, Code § 47-6-53, provides that
“parties may contract in writing for the payment of interest for [a] loan or forbearance or money
not to exceed $8 upon $100 for a year.”

23.  None of Defendants are licensed as regulated consumer lenders under W.Va.

Code § 46A-4-101 et seq. Consequently, under W.Va. Code § 46A-3-104(d), the maximum
legal rate of interest Defendants may charge for loans in West Virginia is 8%.

24, If a person violates the applicable interest rate cap, West Virginia law imposes
severe consequences, including a statutory penalties. W.Va. Code § 47-6-6; W.Va. Colde §
46A-5-101.

25.  The foregoing statutes are designed to protect consumers from predatory
lenders, who have sought to evade state lending laws like West Virginia’s by entering into
ventures with Native American tribes “so they can use tribal immunity as a shield for conduct
of questionable legality.” Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2052 (2014)
(Scalia, J., dissenting) (citing Martin & Schwartz, supra, 69 Wash. & Lee L. Rev. at 758-759).
B. Overview of tribal lending,

26,  Ina“payday” loan, a consumer who can’t afford to wait until payday receives a
cash advance and, in exchange, the lender suiatracts a larger amount from the consumer’s
paycheck. Consumers renew the loans when they are unable to pay them off, creating a cycle
of mounting debt.

27.  Over the past decade, payday lending has become “one of the fastest growing
segments of the consumer credit industry,” and as 0f 2005 “there were more payday-loan stores
in the United States than McDonald’s, Burger King, Sears, J.C. Penney, and Target stores

combined.” Martin & Schwartz, supra, 69 Wash. & Lee L. Rev. at 759 (quoting Karen E.
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Francis, Note, Rollover, Rollover: A Behavioral Law and Economics Analysis of the Payday
Loan Industry, 88 Tex. L. Rev, 611, 611-12 (2010)).

28. It is no secret that “internet payday lenders have a weak history o_f complying
with state laws.” /d. at 764. Prior to the rent-a-tribe business model, some payday lenders
entered-into partnerships with national banks to avoid compliance with state laws.*
| 29.  Beginning in 2005, federal regulators began cracking down on rent-a-bank
arrangements, and tﬁey were nearly eliminated by 2010—largely by the assessment of penalties
and fines against participating banks. See, e.g., Creola Johnson, America's First Consumer
Financial Waichdog Is on A Leash: Can the CFPB Use Its Authority to Declare Payday-Loan
Practices Unfair, Abusive, and Deéeptive?, 61 Cath. U. L. Rev. 381,- 399 n. 16 (2012).

30.  In response to the crackdown on rent-a-bank arrangement, several payday
lenders reincarnated the lending model through associations with Native American tribes to.
avoid state laws. Id.; see also Martin & Schwartz, supra at 1. |

31 “In tﬁese partnerships, online payday lenders register businesses on Native
American lands and claim to be exempt from lawsuits and state usury caps under tribal
sovereign immunity. Using this doctrine, lenders argue that because their businesses are located
on or headquartered within the borders of a Native American rgservation, they are bound by the
laws of that reservation only, not the laws of the state in which the reservation is located or the

state in which the borrower resides.” Id.

*+ See, e.g., Jean Ann Fox & Edmund Mlerzwinkski, Consumer Fed’n of Am. & U.S. Pub.
Interest Research Grp., Rent-a-Bank Payday Lending: How Banks Help Payday Lenders Evade
State Consumer Protection at 17-22 (2001), available at
www.consumerfed.org/pdfs/paydavreport.pdf
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C. Curry Establishes a Rent-a-Tribe Enterprise to Avoid Usury Laws,

32, Curry is the architect of the rent-a-tribe lending enterprise described herein—

one of the few yet to be criminally convicted for his role in this type of lending scheme.’

33, Cury is the former president, chief executive officer, and majority sharcholder
of MacFarlane Group., as well as several other companies who participated in the renf-a—tribe
enterprise.

34, As early as 2009, Curry recognized the exorbitant profits he could achieve by
not complying with state usury laws,

35, To that end, Curry established a rent-a-tribe lending model for his company,
MacFarlane Group, associating their loans with the Otoe-Missoﬁria Tribe (the “Iribe™), a
federally recognized tribe located in Oklahoma.

36.  Although the Tribe held itself out as the actual lender of the loans issued in the
name of American Web Loan, the Tribe was merely a front, and MacFarlane Group provided
the infrastructure to market, fund, underwrite, and collect the loans, including by providing the
following srervic:es: marketing, lead generation, technology platforms, payment processing,
servicing and collection procedures.

37.  The Tribe allowéd Curry and the MacFarlane_ Group to use its name as a front

and, in return, received a 1% flat fee of the revenue. Zeke Faux, Payday Lenders Find Home

> See The United States Attorney’s Office, Southern District of New York, Scott Tucker
Sentenced To More Than 16 Years In Prison For Running $3.5 Billion Unlawful Internet
Payday Lending Enterprise (Jan. 8, 2018), https://www justice.gov/usao-sdny/pr/scott-tucker-
sentenced-more-16-years-prison-running-35-billion-unlawful-internet-payday; The United
States Attorney’s Office, Eastern District of Pennsylvania, Two Men Found Guilty of
Racketeering  Conspiracy in  Payday Lending Case, (Nov. 27, 2017),
hitps://www justice.gov/usao-edpa/pr/two-men-tound-guilty-racketeering-conspiracy-pavday-
lending-case

10
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on Indian Reservations, Bloomberg News (Nov. 30, 2014} (“The tribe keeps about 1 percent,
according to Charles Moncooyea, who helped strike the deal with Curry in 2010 when he was
the tribe’s vice chairman.™).

38.  After accounting for expenses and payments to investors, the remaining profits
Were distributed to Curry through the MacFarlane Group. Steve Vockrodt, American Indian
tribe buys Mission-based payday loan serviciﬁg Jirm MacFarlane Group, The Kansas City Star
(Oct. 27, 2016)(*MacFarlane Groﬁp generated more than $100 million in revenue from
American Web Loan and another website owned by the Otoe-Missouria Tribe, with the tribe
keeping 1 percent.”).

39. Because of its limited role, the Tribe had no control over the inc‘ome 6r expenses
of American Web Loan and, as the tribe’s former vice chairman put it: “we didn’t have any
control at all.” Faux, supra.

40.  Upon information and belief, tribal members did not participate in the day-to-
day operations of American Web Loan and nearly all the activities associated with the lending
operation occurred off the Otoe-Missouria Reservation, such as the call centers, payment
processing, and servicing of the loans.

41..  Moreover, nearly all activities performed on behalf of American Web Loan were
performed by non-tribal officers and employees of MacFarlane Group who were located in
offices off the reservation.

42, Upon information and belief, the money loaned to Plaintiffs was transferred
from a bank account owned and operated or controlled by MacFarlane Group and Curry, and

neither the Tribe nor its officials were allowed to access the accounts.

Il
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43.  Furthermore, neither American Web Loan nor any other purported tribal entity
ever accepted consumer payments after the loan agreement was executed. Rather, all payments
-went to MacFarlane Group, who then kicked back, at most, the 1% flat fee to the Tribe.

44.  Defendants’ business relationship with the Tribe was nothing more than an
attempt to mislead consumers and regulators by an illusion that Defendants were protected by
tribal immunity.

D. Curry sells the MacFarlane Group to the Otoe-Missouria Tribe.

45.  In August 2013, the New York Department of Financial Services issued a cease
and desist to the Otoe-Missouria Tribe warning it to stop offering its illegal credit products to
New York consumers. Otoe-Missouria Tribe v. N.Y. Dep’t of Fin. Servs., 974 F Supp.2d 353,
356 (S.D.N.Y. 2013), aff’d, 769 F.3d 105 (2d Cir. 2014).

46.  The New York Department of Financial Services also issued warnings to third
parties, such as banks and payment processors, to cease providing electronic banking services
to American Web Loan, and these third parties “cut back or cut off entirely their financial
dealings with the Tribes.” Id. |

47. In response, the Otoe-Missouria Tribe and several others filed a lawsuit in
August 2013, seeking declaratory relief and a preliminary injunction that tribal businesses were
inherently sovereign nations and not subject to New York law. /d.

48.  The district court denied the Otoe-Missouria Tribe’s request for a preliminary
injunction on September 30, 2013, finding that the “undisputed facts demonstrate[d]” that the
illegal activity was “taking place in New York, off of the Tribes’ lands,” and thus, the loans

were “subject to the State’s non-discriminatory anti-usury laws.” /d. at 361.

12
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49.  The court reasoned, “There is simply no basis.., that the Tribes are treated
differently from any other individuals or entities that enter New York to lend to New York
resident.” /d.

50. The Second Circuit affirmed the decision, 769 F.3d 105, which was a death knell
to the rent-a-tribe business model. See, e.g., Pennsylvania by Shapiro v. Think Fin., Inc., No.
14-CV-7139, 2018 WL 637656, at *3 (E.D. Pa, Jan, 31, 2018) (describing an e-mail from the
chief financial officer of another rent-a-tribe venture regarding the impact of the ruling in Oroe-
Missouria).

51.  In addition, various lawsuits and government enforcement actions against
Defendan;s’ competitors brought negative aitention to his sham business model.®

52.  Faced with the loss in Ortoe-Missouria and the mounting pressure against similar
ventures, Curry developed a solution that allowed him to continue to retain the majority of the
profits, yet create additional layers of protection from‘liability. |

53.  The solution was the sale of the MacFarléne Group to Red Stene, a tribal entity,
in an effort to further insulate the scheme from liability. See Certificate of Ownership and
Merger (Sept. 21, 2016). |

54.  Upon information and belief, while the MacFarlane Group “merged” with Red
Stone, it continues to be operated in the same maﬁner and by the same individuals who ran

MacFarlane Group—none of whom are affiliated with the Tribe.

6 See, e.g., In Re CashCall, Inc., 2013 WL 3465250, at *1 (NH Banking Dept. 2013) (“it appears
that Western Sky is nothing more than a front to enable CashCall to evade licensure by state
agencies and to exploit Indian Tribal Sovereign Immunity to shield its deceptive business
practices from prosecution by state and federal regulators.”); Consumer Fin. Protection Bureau
v. CashCall, Inc., No. 1:13-cv-13167 (Mass) (complaint filed on Dec. 16, 2013); In re Moses,
No. 12-05563-8-RDD, 2013 WL 53873, at *4 (Bankr, E.D.N.C. Jan. 3, 2013).

13
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55. Andregardless of the merger, Nevada’s dissolution laws allow Plaintiffs to bring
these claims against Curry and Red Stoné. Nev. Rev. Stat. Ann. § 92A.250(1)(c) (establishing
that when “a merger takes effect” the “owner of a constituent entity remains liable for all the
obligations of such constituent entity existing at the time of the merger to the extent the owner
was liable before the merger[.]”); see also Nev. Rev. Stat. Ann, § 92A.250(1)(d) (establishing
that when “a merger takes effect” the “surviving entity has all of the liabilities of each other
constituent entityf.]”); Nev. Rev. Stat. Ann, §.92A.250(1)(c).

E. Medley’s Role in the Enterprise.

56.  Medley Capital, through its ownership interest in and control over the Medley
Fund, provided substantial capital to fund the loans to consumers and worked together with the
other entities described herein to systemically perpetrate fraud and to scam consumers.

57.  Asexplained above, the Medley Fund was created by Medley Capital to allow
investors to purchase interests in the cénsumer loans originated by the rent-a-tribe scheme.

58.  Upon information and belief, Medley Capital invested and reinvested its own
money in the Medley Fund and raised money from third party investors who were issugd shares
in the Medley Fund.

59.  Medley Fund provided the capital to the McFarlane Group, who then used it to
fund the loans made in the name of American Web Loan. Faux, supra (“Cm‘ry, whose payday-
loan websites have been sanctioned by state regulators for the past seven years, is in turn backed
by a New York hedge fund, Medley Opportunity Fund I1.”)

60.  For example, on or around December 2011, Medley Fund provided MacFarlane
Group with at least $30 million dollars and, in return, Medley received a first priority security

lien on all assets of the MacFarlane Group.

14
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61.  The MacFarlane Group used the $30 million-dollar loan to issuc loans in the
name of American Web Loan.

62.  Medley Fund reinvested funds into the American Web Loan enterprise on or
about September 2014, See Uniform Commercial Code Report (Sept. 29, 2014) (attached as
Exhibit 2).

63.  Medley Fund continued to invest and provide additional éapital to the
MacFarlane Group, and still provided financing for the loans through June 2016.

64.  Upon information and belief, Medley Fund continﬁes to provide ﬁnanc'ing for
the loans to date.

F. Defendants’ Loans Violated West Virginia’s Usury Laws.

65.  Defendants marketed, initiated, and collected usurious loans in West Virginia.
Curry chose West Virginia as a place where loans and collection- efforts would ensue, and he
participated in and knew of the actions of MacFarlane Group and American Web Loan in West
Virginia,

66. Curry knew the subject loans were illegal under West Virginia law, but he
pursued the scheme anyway through MacFarlane Group and American Web Loan.

67. In‘ order to qualify for the loan product, consumers were required to
electronically sign a form contract created by Curry and MacFarlane Group—not created by
the Tribe.

68.  Because they themselves generated the loans, collected the loan payments, and
retained 99% of those payments, Defendants had the predominant economic interest in the loans
they marketed, initiated, and collected in West Virginia, including Plaintiff’s loan.

Accordingly, Defendants—and not the Tribe-—are treated as the lender for purposes of West

5
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Virginia’s usury laws. CashCall, Inc. v. Morrissey, No. 12-1274 (W.Va. May 30, 2014)
(memorandum decision).

69.  None of the Defendants were registered with the secretary of state as required -
by W.Va. Code § 31D-15-1501. Accordingly, they were not authorized to do business in the
State of West Virginia and, specifically, to engage in consumer lending,

70.  The Defendants do not qualify as “a bank,” “a regulated consumer lender,” or a
“credit union” as contemplated by W.Va. Code § 46A-3-104(1) and, therefore, are treated as
“any other lender” for which the maximum finance charge is set forth in W.Va. Code § 47-6-5.

71, Acéording to W.Va. Code § 47-6-5, “[plarties may contract in writing for the
payment of interest for the loan or forbearance of money at a rate not to exceed $8 upon $100

for a year, and proportionately for a greater or less sum, or for a longer or shorter time, including

points expressed as a percentage of the loan divided by the number of years of the loan

contract.”

72.  Regulated Consumer Lenders are exempt from the general rule set forth in
W.Va. Code § 47-6-5. A lender secking to charge a finance charge in excess of 18% per annum
must obtain a Regulated Consumer Lender license.

73.  “Regulated Consumer Lender” means a person authorized to make or take
assignments of regulated consumer loans.

74, “Regulated Consumer Loan” means a consumer loan, including a loan made
pursuant to a revolving loan account, in which the rate of the loan finance charge exceeds
eighteen percent per year as determined according to the actuarial method, except where the
loan qualifies for federal law preemption from state interest rate limitations, including federal

law bank parity provisions, or where the lender is specifically permitted by state law other than

16
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article four of this chapter to make the loan at that rate without a requirement the lender hold a
regulated consumer lender license.

75. . None of the Defendants were registered as Regulated Consumer Lenders under
W.Va. Code § 46A-4-101, ef seq. and accordingly were not permitted to make loans in which
the rate of the loan finance charge exceeds eighteen percent per year. None of the exceptions
to the requirement that a lender hold a regulated consumer lender license apply to these
Defendants.

76. Even Regulated Consumer Lenders may not charge an interest rate that exceeds
31%. See, W.Va. Code § 46A-4-107.

77.  Under the terms of the Defendants’ standard Loan Agreement, the interest rate.
charged to putative class members was significantly greater than 8%, 18% or even 31% APR.

78. For example, Defendants charged Plaintiff McDaniel with an APR of over
500%. |

79.  Specifically, on August 9, 2018, Plaintiff obtained a loan in the principal amount

of $700, payable in 20 biweekly installments of approximaiely $189.32 beginning on August

23,2018.

80.  According to the terms of the loan, the total amount of interest agreed to be paid
over the_ payment schedule was $3,084 (approximately 4.4 times the amount borrowed).

81.  Plaintiff made the installment payments required under the terms of the loan
through November 29, 2018.

82.  Almost all of the payments made by Plaintiff during that ﬁme were applied to
interest. In fact, despite making payments in the amount.of $1,514.56, only $34.95 was actually

applied to the principal.
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83.  Defendants received at least $1,514.56 in payments from Plaintiff McDaniel as
aresult of Defendants’ illegal loan to him—almost all of which Defendants credited as payment
for interest ($1,479.61 applied to interest).

84.  Accordingly, after paying more than double the amount borrowed to the

- Defendants in just 4 months, Plaintiff shockingly still owed $665.05 or 95% of the original loan

amount.
85.  The terms of the loan are outrageous and are plainly offensive to the public
policy and laws of West Virginia and warrant “harsh” consequences for the Defendants.

G. Defendants’ Loans Violated Additional Provisions of West Virginia’s Consumer
Protection Laws.

86,  “The [West Virginia Consumer Credit Protection Act] is a remedial statute
intended to protect consumers from unfair, illegal and deceptive business practices, and must
be liberally construed to accomplish that purpose.... It is a comprehensive attempt on the part
of the West Virginia Legislature to extend protection to consumers and persons who obtain
credit in state.” Harper v. Jackson Hewitt, Inc., 227 W Va. 142,151, 706 S.E.2d 63, 72 (2010).

87. Weét Virginia Code § 46A-5-108(a) provides in pertinent part that “[n]o action
may be brought pursuant to this article and articéles two, three and four of this chapter until the
consumer has informed ‘;he creditor or debt collector in writing and by certified mail, return
receipt requested, to the creditor’s or debt collector’s registered agent identified by the creditor
or debt collector at the office of the West Virginia Secretary of State . . . of the alleged violation
and the factual basis for the violation and provide the creditor or debt collector forty-five days
from receipt by the agent or at the principal plaqe of business referenced above of the notice of
violation . . . to make a cure offer, which shall be provided to the consumer’s counsel or, if

unrepresented, to the consumer by certified mail, return receipt requested.”
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88.  On or about August 3 and 4, 2020, Plaintiff sent a written Right to Cure notice
to Defendants via Certified Mail, Return Receipt Requested, to their registered agents or
principal places of business and a copy was provided to their legal counsel.

89.  The Right to Cure notice alleges violations of W.Va. Code §§ 46A-2-115, 2-
118, 2-121, 2-124, 2-127, 2-128, 3-101, 3-104, 3-112 & 113, and 4-101.

90, The reference to W.Va. Code §§ 46A-3-101, 3-104, and 4-101 involve direct

- challenges to the usurious terms and failure to obtain a Regulated Consumer Lender license as

referenced above.

91.  The reference to West Virginia Code §§ 46A-2-115, 3-112 & 113 relates to
separate violations for including provisions that consumers pay excessive and illegal late fees
and illegal default fees, such as attorney fees, in the consumer loan agreements at issue.

92.  Under W.Va. Code § 46A-2-128(d), it is illegal to collect any charge, fee or
expense, including attorney fees, that is not expressly authorized by the loan agreement itself
and by statute or regulation.

93.  The Loan Agreement provides that if Defendants retain an attorney to collect
any amounts due and owing, “you will be required to pay the reasonable fees of such attorney.”
However, no West Virginia statute or regulation authorizes the recovery of attorney fees in
connection with the collection of a debt.

94. At the time applicable to Plaintiff’s loan, the maximum amount that could

legally be charged for any delinquency or “late” fee was 5% of the payment that was due and

owing, but not exceeding $30. W.Va, Code § 46A-3-112 & 113 (depending on when loans

were made the maximum charge was $15). According to the payment schedule, Plaintiff could

not be charged more than $9.50 for a late fee.
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95.  Nevertheless, the Loan Agreement provides that a flat fee of $20 will be charged
{or any late payment.

96.  The reference to W.Va. Code § 46A-2-121 addresses the overriding
unconscionable nature of the putative class loans, including the procedures Defendant went
through to offer the loans.combined with their unconscionable terms. West Virginia law
prohibits the making of consumer loan transactions that are unconscionable at the time made,
or that were induced by unconscionable conduct such as afﬁﬁnative misrepresentations, active

| deceit or concealment of a material fact.

97.  The reference to W.Va. Code §§ 46A-2-124, 127 and 128 relate to the illegal
collection of debt. West Virginia law prohibits creditors and debt collectors from making
fraudulent, deceptive, orrmisleading representations and from collecting debts by using unfair
or unconscionable means. In fact, the West Virginia Consumer Credit and Protection Act
mandates that debt coﬂectic;n be accomplished by means that are honest, transparent and fair,

95. By charging and collecting interest in excess of the maximum amounts allowed
by law, Defendants engaged in unfair, deceptive, misleading or unconscionable debt collection
practices, Defendants did so under the threat of illegal attorney fees and illegal late fees and
the threat to take an accelerated balance directly from Plaintiff’s bank account.

CLASS ALLEGATIONS

99.  Plaintiff brings this action on his own behalf and on behalf of all other similarly
situated individuals pursuant to Rule 23 of the West Virginia Rules of Civil Procedure. The
class is presently defined as: All persons with a West Virginia address who received a loan from
Defendants within four years of the filing of this action through the date of class certification,

100.  The requirements of Rule 23 are satisfied as follows:
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a) The class is so numerous that joinder of all membefs is impracticable;
'b) There are questionslof law and fact common to all members of the class; and
¢) The named Plaintiff’s claims are typical of those of the class as a whole.

101.  The Plaintiff has displayed an interest in vindicating the rights of the class
members, will fairly and adequately protect and represent the interest of ;che class, and is
represented by skillful and knowledgeable counsel. The relief sought by the named Plaintiff
will inure to the benefit of the class generally.

102, Thereforé, the common questions of law and fact predominate over individual
questions, and the class action device is superior to other available methods for the fair and
efficient adjudication of the controversy.

COUNT I: Usury and Unlicensed Lender Claims Arising Under the WVCCPA

103.  Plaintiff incorporates the preceding paragraphs by reference.

104,  Plaintiff and the class of persons he represents are each a person who falls under
the protection of the WVCCPA and are entitled to the remedies set forth in Article 5 of the
WVCCPA.

105.  Plaintiff and the class of persons he represents are each a “consumer” as defined
by W.Va. Code §46A-2-122(a) as Plaintiff and each member of the class is a natural person
allegedly obligated to pay any debt. | |

106.  Plaintiff’s alleged debt to AWL was incurred primarily for personal, family or
household purposes.

107.  The Defendants are debt collectors as defined by W.Va. Code §46A-2-122(d)
engaging directly or indirectly in debt collection as déﬁned by W.Va. Code §46A-2-122(c)

within the State of West Virginia, including Ohio County, West Virginia.
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108.  The Defendants contracted for and charged Plaintiff and cach member of the
class interest rates that far exceed the. intérest rate permitted by W.Va. Code § 46A-3-104.
109. The Defendants engaged in the making of “regulated consumer loans” to the

Plaintiff and each member of the class without first obtaining a license from the commissioner

-authorizing them to make regulated consumer loans in violation of W.Va. Code § 46A-4-101,

110.  The Defendants violated W.Va. Code § 46A-2-121 by making consumer loans
to the Plaint'iff and each member of the class that were unconscionable at the time made, or that
were induced by unconscionable conduct.

111. By charging and collecting interest in excess of the maximum amounts allowed
by law, Defendants engaged in unfair, deceptive, misleading or unconscionable debt collection
practices in violations of W.Va. Code §§ 46A-2-124, 127 and 128.

112, All of the acts of Defendants complained of herein were “willful” withiﬁ the
meaning of W.Va. Code § 46A-5-105,

COUNT II: Usury Claims Arising Under W.Va. Code § 47-6-6

1 15. Plaintiff incorporates the pteceding paragraphs by reference.

114. Because Defendants had the predominant economic interest in Plaintiff’s Joan,
they are treated as the lender for purposes of West Virginia’s usury law, W.Va. Code § 47-6-6,
and are liable for all damages and penalties thereunder.

115.  Defendants were not registered as out-of-state entities with the secretary of
state’s office and, therefore, they were not authorized to conduct commercial lending in the
State of West Virginia.

116.  Accordingly, the maximum legal rate of interest Defendants could charge for

loans originating in West Virginia was 8% as provided for in W.Va. Code §-47-6-5.
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117.  The annual interest rate charged by Defendants exceeded 500%, an amount far
in excess 6f the maximum legal rate of 8%.

118,  West Virginia Code § 47-6-6 provides, in part, that any contract setting forth a
rate of interest in excess of the maximum legal rate “shall be void as to all interest provided for
in any such contract.”

119. In accordance with W.Va, Code § 47-6-9, Plaintiff c.fmd the putative class
members he represents are entitled to restitution of all excessive payments made under the loan.

120.  West Virginia Code § 47-6-6 further provides that “the borrower or debtor may,
in addition, recover from the original lender or creditor or other holder not in due course an
amount equal to four times all interest agreed to be paid and in any event a Ihinimum of $100.”

121, According to the terms of Plaintiff’s Ioaﬁ, the total amount of interest agreed to

be paid over the life of the loan was $3,084.

122, Consistent with W.Va. Code § 47-6-6, Plaintiff and the putative class members
he represents are entitled to recover four times the amount of interest agreed to be paid, which
for the named Plaintiff computes to $12,336.

COUNT III: Additional [llegal Fees under the WVCCPA

123, Plaintiff incorporates the preceding paragraphs by reference.

124. By entering inté a consumer loan agreements with the Plaintiff and the class of
persons he represents that provided for charges as a result of default by the consumer,
Defendants violated the WVCCPA, W.Va. Code § 46A-2-1 Ij(a).

125. - By threatening to collect additional fees and costs from the Plaintiff and the class

of persons he represents, Defendants violated the WVCCPA, W.Va, Code §§ 46A-127 & 128.
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126. By threatening to collect additional fees and costs from the Plaintiff and the class
of persons he represents, Defendants misrepresented the amount of a claim in violation of
W.Va. Code § 46A-2-127(d).

127. By threatening to collect additional fees and costs from the Plaintiff and the class
of persons he represents, Defendants used unfair or unconscionable means to collect a debt in
violation of W.Va, Code §46A-2-128.

128.  Under W.Va. Code § 46A-2-128(d), it is illegal to collect any charge, fee or
expense, including attorney fees, that is not expressly authorized by the loan agreement itself
and by statute or regulatioﬁ. No West Virginia statute or regulation authorizes the recovery of
attorney fees in connection with the collection of the loans that are the subject of this action.

129.  All of the acts of Defendants complained of herein were “willful” within the
meaning of W.Va. Code §46A-5-105,

COUNT IV: Unjust Enrichment

130.  Plaintiff incorporates the preceding paragraphs by reference.

131. In West Virginia, if benefits have been received and retained under such
circumstance that it would be inequitable and unconscionable to permit the party receiving them
to avoid payment therefor, the law requires the party receiving the benefits to pay their
reasonable value.

132. By charging and collecting interest far in excess of the maximum legal limit, and
by violating provisions of West Vifginia’-s consumer laws, Defendants acted unjustly,
inequitably, and unconscionably.

133, Under the circumstances, it would be unjust, inequitable, and unconscionable

for Defendants to retain the benefit of the illegal interest they charged and collected from

24




Case §

. | A
BORDAS

AND

BORDAS

ATTORNEYS, PLLC

1358 National Road
Wheeling, WV 26003
t 304-242-8410

f 304-242-3936

106 East Main Sireet
St Clairsville, OH 43950
1 740-695-8141

{ 740-695-6999

526 7th Strest
Mouncdsville, WV 26041
1 304-845-5600
{304-845-5604

One Gateway Center
420 Ft. Duguesne Bivd,
Suite 1800

Pittsburgh, PA 15222

t 412-502-5000
{412-708-6343

bordaslaw.com

:20-cv-00257-JPB Document 1-3 Filed 12/15/20 Page 26 of 28 PagelD #: 63

Plaintiff and putative class members he represents without requiring them to disgorge that
benefit or pay its reasonable value.

134, This court, through the exercise of its equitable power, should compel
Defendants to pay Plaintiff and the putative class members he represents all interest paid to
them by Plaintiff in excess of the maximum legal limit.

COUNT V: Joint Venture &/or Civil Conspiracy

135, Plaintiff incorporates the preceding paragraphs by reference.

136. Under West Virginia law, a joint venture is an association of two or more
persons to carry out a single business enterprise for profit, for which purpose they éombine their
property, money, effects, skill, and knowledge.

137.  As more fully alleged above, Defendants combined their property, money,
effects, skill, and knowledge for the purpose of carrying out a single business enterprise for
profit—i.e., a payday loan business organized in an attempt to take advantage of Tribal law and
sovereignty in order to evade state usury and consumer laws.

138. Defendants shared in the profits and losses attributable to the joint venture.

139. Defendants exercised a degree of control over one another consistent with the
joint venture between them.

140.  As members of a joint venture, each Defendant is deemed by law to be an agent
for the others. Consequently, each Defendant is liable for the tortious acts of the others
committed in furtherance of the joint venture.

141, Under West Virginia law, a civil conspiracy is a combination of two or more
persons by concerted action to accomplish an unlawful purpose or to accomplish some purpose,

not in itself unlawful, by unlawful means.
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142.  As more fully alleged above, Defendants combined their efforts and resources
-and operated concertedly to accomplish an illegal purpose—i.e., the making of payday loans in
West Virginia for which they charged and collected interest in excess of the maximum legal
limit and otherwise violated staté consumer laws. Consequently, Defendants engaged in a civil
conspiracy.

143, As members of a civil conspiracy, each Defendant is deemed by law to be an
agent for the others. Consequently, each Defendant is liable for the tortious acts of the others
committed in furtherénce of the conspiracy.

DEMAND FOR RELIEF
Plaintiff, Charles P. McDaniel, and the class of persons Plaintiff represents demand the
following relief from Defendants:
(a) Certification of this matter as a class action under Rule 23 of the West i/irginia
Rules of Civil Procedure
(b)  For each violation of Chapter 46A, a civil penalty under W.Va. Code § 46A-5-
101 & 106

(c) Restitution of all loan payments under W.Va. Code § 46A-5-101(2)

(d) Judgment pursuant to W, Va, Code § 47-6-6 for four times the amount of interest

AND
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(h) Such other relief as the Court shall deem meet and proper under the attendant

circumstances.

THE PLAINTIFF DEMANDS A JURY TRIAL ON ALL ISSUES SO TRIABLE.

CHARLES P. MCDANIEL, Plaintiff

o []3(_
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