
IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF WEST VIRGINIA 

CHARLES P. MCDANIEL, 
on behalf of himself and all individuals similarly 
situated, 

 Plaintiffs, 

v. 

MARK CURRY, AMERICAN WEB LOAN, 
INC. AWL, INC., RED STONE, INC., MEDLEY 
OPPORTUNITY FUND II LP, and MEDLEY 
CAPITAL CORPORATION, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. _______________ 

NOTICE OF REMOVAL 

PLEASE TAKE NOTICE that pursuant to 28 U.S.C. §§ 1332, 1441, 1446, and 1453, as 

well as the Class Action Fairness Act of 2005 (“CAFA”), Defendant Mark Curry (“Curry”) 

removes the above-captioned action, Charles P. McDaniel v. Mark Curry, American Web Loan, 

Inc., AWL, Inc., Red Stone, Inc., Medley Opportunity Fund II LP, and Medley Capital 

Corporation, Case No. 20-C-169 REW (the “State Court Action”), from the Circuit Court of 

Ohio County, West Virginia (the “Ohio County Circuit Court”) to the United States District 

Court for the Northern District of West Virginia.  Curry expressly reserves all its affirmative 

defenses, rights, and remedies. 

BACKGROUND 

1. On August 7, 2020, Plaintiff Charles P. McDaniel filed the State Court Action.

Plaintiff brings the State Court Action both individually and on behalf of a putative class of 

similarly situated individuals and entities (the “Class”).  On October 22, 2020, Plaintiff filed an 

Amended Class Action Complaint.   
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2. The State Court Action is a putative, West Virginia class action lawsuit involving

short-term loans that Defendant American Web Loan—a lending company established under the 

laws of the federally recognized Otoe-Missouria Tribe of Indians located in Oklahoma—

extended to Plaintiff and the putative class members.  See Am. Compl. ¶¶ 2, 13, 35.  Plaintiff 

alleges that these loans were made through a “rent-a-tribe” enterprise and challenges the legality 

of the loans under West Virginia’s usury law.  Id. ¶ 6.  As to Curry, Plaintiff alleges that he 

“created and operated” the “rent-a-tribe enterprise.”  Id. ¶ 2.   

3. The Amended Complaint alleges five state law claims for relief: usury and

unlicensed lender claims arising under the West Virginia Consumer Credit and Protection Act 

(“WVCCPA”), usury claims arising under West Virginia Code § 47-6-6, illegal fees under the 

WVCCPA, unjust enrichment, and joint venture and/or civil conspiracy.  Id. ¶¶ 103–143. 

4. Plaintiff, on behalf of himself and the putative Class, seeks class relief including

“statutory penalties, cancellation of debt, return of all payments made on class member loans, 

actual damages, attorneys fees, and other damages allowable by law.”  Id. ¶ 8.  This includes four 

times all interest agreed to be paid by class members.  Id. ¶ 120.     

5. Venue is proper in this Court because the action is being removed from the Circuit

Court of Ohio County, West Virginia, which lies within the Northern District of West Virginia. 

See 28 U.S.C. §§ 1441(a) and 1446(a). 

6. This Notice of Removal is timely filed because thirty days have not elapsed from

Curry’s receipt of Plaintiff’s Summons and/or Complaint.  See 28 U.S.C. § 1446(b).  Plaintiff did 

not serve Curry with the original complaint.  Curry (through counsel) accepted service of the 

Amended Complaint on December 9, 2020. 
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7. A written notice attaching a copy of this Notice of Removal is being served on 

Plaintiff and filed with the Clerk of the Ohio County Circuit Court.  See 28 U.S.C. § 1446(d). 

8. True and correct copies of all process, pleadings, and orders filed in the State Court 

Action are attached hereto, as required by 28 U.S.C. § 1446: 

 EXHIBIT A: A true and correct copy of the state court docket sheet. 

 EXHIBIT B: A true and correct copy of the Class Action Complaint. 

 EXHIBIT C: A true and correct copy of the Amended Class Action Complaint. 

 EXHIBIT D: A true and correct copy of the state court Civil Cover Sheet, other 
correspondence and process documents. 

 EXHIBIT E: A true and correct copy of the Notice of Filing Notice of Removal to 
Circuit Clerk of Ohio County, West Virginia.  

BASIS FOR REMOVAL 

9. The Court has subject matter jurisdiction over this action pursuant to CAFA. 28 

U.S.C. §§ 1332(d), 1453. 

10. CAFA grants district courts original jurisdiction over putative class actions in 

which: (i) the putative class consists of at least 100 proposed class members; (ii) the amount in 

controversy exceeds $5 million in the aggregate, exclusive of interest and costs; and (iii) any 

member of the putative class of Plaintiffs is a citizen of a State different from that of any Defendant 

(so-called minimal diversity).  28 U.S.C. §§ 1332(d)(2), (5)(b), (6).   

11. As the party invoking federal jurisdiction, Defendant “has the burden of alleging in 

his notice of removal . . . the court’s jurisdiction over the subject matter.”  Stawn v. AT&T Mobility 

LLC, 530 F.3d 293, 296 (4th Cir. 2008).  When filing a notice of removal, Defendant “need only 

allege federal jurisdiction with a short plain statement.” Id. at 297.  As set forth below, this action 

satisfies each of the requirements for original jurisdiction under CAFA. 
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12. Covered Class Action.  Plaintiff brought this action “on his own behalf and on

behalf of all other similarly situated individuals pursuant to Rule 23 of the West Virginia Rules of 

Civil Procedure.”  Am. Compl. ¶ 99.  Without conceding that there is any merit to the class 

allegations or claims, Curry acknowledges that this action meets the CAFA definition of a class 

action, which is “any civil action filed under [R]ule 23 of the Federal Rules of Civil Procedure or 

similar State statute or rule of judicial procedure authorizing an action to be brought by 1 or more 

representative persons as a class action.”  28 U.S.C. §§ 1332(d)(1)(B), 1453(a). 

13. Class Action Consisting of More than 100 Members.  Plaintiff defines the class as

“[a]ll persons with a West Virginia address who received a loan from Defendants within four years 

of the filing of this action through the date of class certification.”  Am. Compl. ¶ 99.  Defendant 

AWL, Inc. entered into loan agreements with more than 100 individuals with West Virginia 

addresses in the four years prior to the filing of this action and, thus, the requirement of 28 U.S.C. 

§ 1332(d)(5) is satisfied.

14. Diversity.  The required diversity of citizenship under CAFA is satisfied because

“any member of a class of plaintiffs is a citizen of a State different from any defendant.”  28 U.S.C. 

§ 1332(d)(2)(A).

a. Plaintiff is a natural person and resident of Ohio County, West Virginia.  Am.

Comp. ¶ 11.  As such, Plaintiff is a citizen of West Virginia for diversity

purposes.

b. Curry is a natural person and resident of Puerto Rico.  Id. ¶ 12.  As such, Curry

is a citizen of Puerto Rico for diversity purposes.

15. Amount in Controversy.  Under CAFA, the claims of the individual class members

are aggregated to determine if the amount in controversy exceeds the required “sum or value of 
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$5,000,000, exclusive of interest and costs.”  28 U.S.C. §§ 1332(d)(2), (d)(6).  A removing 

defendant’s initial burden with respect to CAFA’s $5,000,000 amount in controversy requirement 

is to present a plausible allegation of the amount at stake in its notice of removal.  See Dart 

Cherokee Basin Operating Co., LLC v. Owens, 574 U.S. 81, 87–88 (2014). 

a. This action satisfies the amount in controversy requirement of 28 U.S.C. § 

1332(d)(2) because the amount at stake exceeds $5,000,000, exclusive of 

interest and costs.  Plaintiff seeks to recover “all payments made on class 

member loans,” Am. Compl. ¶ 8, as well as “four times all interest agreed to be 

paid by class members,” id. ¶ 120.   

b. Curry disputes that it he liable to Plaintiff or the putative Class, or that Plaintiff 

or the putative Class suffered any injury or incurred damages in any amount 

whatsoever as a result of his conduct.  But for purposes of satisfying the 

jurisdictional prerequisites of CAFA, the amount in controversy as described 

by Plaintiff exceeds $5 million. 

16. By filing this Notice of Removal, Curry does not waive any jurisdictional objection 

or other defense that is or may be available to him. 

 CONCLUSION 

Curry hereby removes the above-styled and captioned cause pending in the Ohio County 

Circuit Court to this Court under 28 U.S.C. § 1332 and 1441 and requests that further proceedings 

be conducted in the Northern District of West Virginia, as provided by law. 

DATED: December 15, 2020    
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Respectfully Submitted, 

MARK CURRY 

/s/ Steven R. Ruby  
Steven R. Ruby (WVSB No. 10752) 
Raymond S. Franks II (WVSB No. 6523) 
CAREY DOUGLAS KESSLER & RUBY PLLC 
901 Chase Tower, 707 Virginia Street, East 
P.O. Box 913 
Charleston, WV 25323 
Telephone: (304) 345-1234 
Facsimile: (304) 342-1105 
sruby@cdkrlaw.com 
rsfranks@cdkrlaw.com 

Simon A. Latcovich (pro hac forthcoming) 
WILLIAMS & CONNOLLY LLP  
725 Twelfth Street, N.W. 
Washington, DC 20005 
Telephone: (202) 434-5000 
Facsimile: (202) 434-5029 
Email: slatcovich@wc.com 

Attorneys for Mark Curry 

Case 5:20-cv-00257-JPB   Document 1   Filed 12/15/20   Page 6 of 7  PageID #: 6



7

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 15th day of December 2020, true and correct 

copies of Mark Curry’s “Notice of Removal” and the exhibits thereto, were filed with the Court 

via CM/ECF, and that a true and correct copy of this document was served upon all counsel of 

record, as indicated below, via e-mail, CM/ECF system, facsimile, and/or certified mail (return 

receipt requested): 

Jason E. Causey 
BORDAS & BORDAS, PLLC 
1358 National Road 
Wheeling, WV 26003 
Telephone: (304) 242-8410 
Facsimile: (304) 242-3936 
jason@bordaslaw.com 

Bren J. Pomponio 
MOUNTAIN STATE JUSTICE, INC. 
1217 Quarrier Street 
Charleston, WV 23501 
Telephone: (304) 344-3144 
Facsimile: (304) 344-3145 
bren@msjlaw.org 

Counsel for Plaintiff 

/s/ Steven R. Ruby 
Steven R. Ruby (WVSB No. 10752) 
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EXHIBIT C 
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