
 

 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

JEAN MCCULLOUGH,  
an individual, on behalf of herself 
and all those similarly situated, 
 
 Plaintiff, 
 
v.       Case No. __________________________ 
 
BLUE CROSS AND BLUE SHIELD  
OF FLORIDA, INC., 
a Florida Corporation. 
 
 Defendant. 
___________________________________/ 
 

DEFENDANT’S NOTICE OF REMOVAL 
 

 Defendant, Blue Cross and Blue Shield of Florida, Inc. (“Florida Blue”), pursuant to 28 

U.S.C. §§ 1441 and 1446, hereby removes to this Court the action styled Jean McCullough v. Blue 

Cross and Blue Shield of Florida, Inc., Case No. 16-2019-CA-2057, pending in the Circuit Court 

for the Fourth Judicial Circuit, in and for Duval County, Florida.  In support, Florida Blue states 

as follows: 

1. Florida Blue removes this case pursuant to 28 U.S.C. § 1441 as an action over 

which this Court has original federal question jurisdiction under 28 U.S.C. § 1331.  The Amended 

Complaint in this case raises federal questions, and thus is removable, because the claims at issue 

therein are completely preempted by the Employee Retirement Income Security Act of 1974, 29 

U.S.C. § 1001, et seq. (“ERISA”).   

2. On March 19, 2019, Plaintiff commenced this action in the Circuit Court, Fourth 

Judicial Circuit, in and for Duval County, Florida, under Case No. 16-2019-CA-2057 (the “State 
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Court Action”).  Copies of all documents filed in the State Court Action are attached hereto as 

Exhibit “1(A)-(C).” 

3. Plaintiff’s initial Complaint asserted two counts—Count 1 for Declaratory Relief, 

and Count 2 for Breach of Contract—arising out of Plaintiff’s contention that Florida Blue made 

a Voluntary Predetermination for Select Services (“VPSS”) that a proposed surgery to implant the 

LINX Gastroesophageal Management System (the “LINX system”) to treat her condition of 

Gastroesophageal Reflux Disease was not covered under Plaintiff’s policy of insurance then in 

effect.  At the time of Plaintiff’s request for the VPSS she was insured under an individual policy.1  

At the time this action was commenced, Plaintiff had not received the surgery for which she sought 

the VPSS, and her initial Complaint was based on Florida Blue’s VPSS determination.  (Compl. 

¶¶ 16-20).   

4. Notably, the VPSS by its terms is a voluntary courtesy service provided by Florida 

Blue, and is not required.  The individual policy in effect when Plaintiff requested a VPSS 

provided, among other things: 

We will determine whether Services are Covered Services under this Contract after 
you have obtained the Services and we have received a claim for the Services. In 
some circumstances we may determine whether Services might be Covered 
Services under this Contract before such Services are rendered. For example, we 
may determine whether a proposed transplant would be a Covered Service under 
this Contract before the transplant is provided. We are not obligated to determine, 
in advance, whether any Service not yet provided to you would be a Covered 
Service unless we have specifically designated that a Service is subject to a prior 
authorization requirement as described in the “Blueprint for Health Programs” 
section. We are also not obligated to cover or pay for any Service that has not 
actually been rendered to you. 
 

                                                 
1 The policy in effect at the time Plaintiff sought the VPSS is attached to the Declaration of Juanisha Jones 
(“Jones Declaration”) as Exhibit A.  The Jones Declaration is attached to this Notice of Removal as Exhibit 
2. 
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 (Jones Declaration at Ex. A at 2-1).  The policy made clear that there could be no claim for benefits 

and/or for breach of the policy in the absence of services actually being rendered and a health care 

claim being submitted to Florida Blue while the insured’s coverage was in force and effect.  (Jones 

Declaration, Ex. A at 2-1) (providing that one of the requirements for expenses for health care 

services to be covered under the policy is that the services “are actually rendered to you (not just 

proposed or recommended) by an appropriately licensed health care Provider . . . .”).  

5. Because the Plaintiff’s initial Complaint sought relief under an individual policy 

this action was not removable to this Court. On June 22, 2020, however, Plaintiff filed a Motion 

for Leave to File First Amended Complaint (“Motion for Leave”).  As required by Fla. R. Civ. P. 

1.190, the proposed Amended Complaint was attached to the Motion for Leave. In the proposed 

Amended Complaint, Plaintiff alleged that she “had surgery on June 8, 2020 to install the LINX 

system”  and sought damages allegedly incurred as a direct result of the surgery.  (Proposed 

Amended Complaint at ¶ 22) (“Because BCBS failed to pay for Mrs. McCullough’s medically 

necessary surgery, Mrs. McCullough was forced to pay for her treatment out of her own pocket.”).   

6. Although Plaintiff had an individual policy of insurance at the time the initial 

Complaint was filed, as of February 1, 2020, she became insured under a group policy issued to 

Twin City Petroleum and Prop. This group policy is governed by ERISA. Therefore, at the time 

of Plaintiff’s surgery on June 8, 2020, she was covered under a group insurance policy governed 

by ERISA.  (Jones Declaration at ¶ 5 - 6).  A copy of the ERISA policy in effect when Plaintiff 

received her surgery on June 8, 2020 is attached as Exhibit B to the Jones Declaration.  Therefore, 

Plaintiff’s proposed Amended Complaint sought relief that would be governed by ERISA. 

7.  Case law in this District, however, holds that a proposed Amended Complaint is 

not removable.  Barwick v. Eslinger, No. 6:12-CV-635-J-37DAB, 2012 WL 1656736, at *2 (M.D. 
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Fla. May 10, 2012) (“Although  Plaintiffs' proposed Fourth Amended Complaint may have 

contained federal causes of action at the time of removal, those causes of actions remain nothing 

more than proposed causes of action until the state court judge allows Plaintiffs to file their newest 

complaint.” (emphasis in original)).  As numerous courts have explained, proposed amended 

pleadings are not removable until leave to amend is granted: 

Until the state judge grant[s] the motion to amend, there [is] no basis for removal. 
Until then, the complaint [does] not state a federal claim. It might never state a 
claim, since the state judge might deny the motion. The statutory language . . . [of 
§ 1446(b)] speaks of a motion or other paper that discloses that the case is or has 
become removable, not that it may sometime in the future become removable 
if something happens, in this case the granting of a motion by the state judge. 

Sullivan v. Conway, 157 F.3d 1092, 1094 (7th Cir. 1998); see also Miami Beach Cosmetic & 

Plastic Surgery Ctr., Inc. v. UnitedHealthcare Ins. Co., No. 1:15-CV-24041-UU, 2016 WL 

8607846, at *3 (S.D. Fla. Jan. 8, 2016) (“[R]egardless of whether removal is based on federal 

question or diversity jurisdiction a proposed amended complaint will not suffice to furnish a basis 

for removal jurisdiction . . . And a proposed amended complaint remains proposed until plaintiff 

obtains written consent from the adverse party or the Court grants the motion to amend.”) (citations 

omitted) (emphasis in original); Long v. FIA Card Servs., N.A., No. 2:12-CV-14-FTM-UA, 2012 

WL 2370218, at *3 (M.D. Fla. Apr. 11, 2012) (“Starting the clock ticking for removal purposes 

prior to the Amended Complaint actually being filed with the State Court is not logical since there 

is no actual pleading to remove.”). 

8. Florida Blue opposed Plaintiff’s Motion for Leave, which also reframed the action 

as a putative class, and filed a written opposition. In its opposition to Plaintiff’s Motion for Leave, 

Florida Blue alerted Plaintiff to the fact that on the date of her surgery she had insurance coverage 

through a group insurance policy governed by ERISA: 

On the date of the alleged surgery at issue – June 8, 2020 – Plaintiff had coverage 
through an entirely different policy. Although Plaintiff had an individual policy 
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of insurance at the time suit was filed, as of February 5, 2020, she became insured 
under a group policy issued to Twin City Petroleum and Prop, a policy for which 
her husband is the administrator. Attached hereto as Exhibit “A” is a copy of the 
Twin City Petroleum and Prop policy. 

(Defendant’s Opposition to Plaintiff’s Motion for Leave at 3) (emphasis added). 

9. On September 18, 2020, the state court entered an Order granting Plaintiff’s Motion 

for Leave to Amend, and permitting Plaintiff to file the proposed Amended Complaint.  The state 

court did not permit Plaintiff to make any revisions or modifications to the proposed Amended 

Complaint, except to change the word “treatment” to “coverage” in the class definition: 

MR. CONNER: Your Honor, I'd like to have 30 days. I have a lot things on my 
plate right now. So are we -- are you deeming the proposed amended complaint 
filed as of today? How are you doing that? 

THE COURT: Why don't we give Ms. Crowley ten days to file it, and I'll grant her 
leave based upon what's attached. So let her fix that little flaw there, treatment 
versus coverage. I always like to have the complaint in the docket area standing 
apart from the motion. You know what I mean? So a lot of times the amended 
complaint you're looking for, it's under a motion for leave. So with that little glitch 
issue as well, so the order should grant Ms. Crowley leave to amend and say that 
she shall file that first amended complaint within ten days. And, Mr. Conner, you 
would have 30 days after service to respond. 

 
(Transcript from Sept. 3, 2020 hearing at 30-32, Exhibit 4). 
 

10. Rather than file the proposed Amended Complaint that the Court granted Plaintiff 

leave to file, however, Plaintiff—now on notice of the ERISA issue—impermissibly revised her 

Amended Complaint in an effort to avoid ERISA preemption.  Specifically, Plaintiff deleted the 

allegations regarding the date of the surgery at issue and the out-of-pocket expenses incurred 

related to the surgery from the proposed Amended Complaint which the state court had allowed to 

be filed. This sleight-of-hand was clearly designed to attempt an end-run around the application of 

ERISA. Preemption under ERISA, however, is not so easily defeated.   

11. Plaintiff’s impermissibly revised Amended Complaint removed the following 

allegations from the proposed pleading: 
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21. Mrs. McCullough had surgery on June 8, 2020 to install the LINX system. 

22. Because BCBS failed to pay for Mrs. McCullough’s medically necessary 
surgery, Mrs. McCullough was forced to pay for her treatment out of her own 
pocket. 

Compare (Proposed Amended Complaint ¶¶ 21-22), with (Amended Complaint).  Plaintiff’s effort 

to avoid ERISA does not change the fact that she had the LINX system surgery on June 8, 2020, 

and that her Amended Complaint seeks relief under an ERISA policy. In the “wherefore” clause 

of Count I of the Amended Complaint Plaintiff requests that the court “enter judgment declaring 

that BCBS is required to provide coverage and benefits to Mrs. McCullough … .” (emphasis 

supplied).  The coverage and benefits sought are clearly for the surgery. In the “wherefore” clause 

of Count II of the Amended Complaint Plaintiff requests that the court “enter judgment and award 

damages associated with BCBS’s breach of contract … .” (emphasis supplied). The only damages 

available would be compensatory damages for not paying the costs of the surgery. The claims 

asserted in the Amended Complaint are preempted by ERISA, and this case is properly removable. 

Indeed, the anesthesiologist and assistant anesthesiologist have recently submitted health care 

claims to Florida Blue related to the June 8, 2020 surgery, and those claims indicate that Plaintiff 

provided an assignment of benefits under the ERISA plan (Jones Declaration, para. 6, Exhibit C).  

12. Employer-sponsored or employer-provided health care plans are governed 

exclusively by ERISA.  This federal act "comprehensively regulates employee pension and welfare 

plans."  Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 732, 105 S.Ct. 2380, 85 L. Ed. 

2d 728 (1985). 

13. An “employee welfare benefit plan” is defined at §1002(1) of Title 29 of ERISA as 

follows: 

Any plan, fund, or program which was heretofore or is hereafter 
established or maintained by an employer … to the extent that such plan, 
fund, or program was established or is maintained for the purpose of 
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providing for its participants or their beneficiaries, for the purchase of 
insurance or otherwise (A) Medical, Surgical, or Hospital Care or 
Benefits in the event of sickness, accident, disability, death, or 
unemployment … . 
 

14. In Metropolitan Life Insurance Co. v. Taylor, 481 U.S. 58, 63-64, 95 L. Ed. 2d 55, 

107 S.Ct. 1542, 1546-47 (1987), the Supreme Court held that a defendant may remove a state 

cause of action to federal court if ERISA completely pre-empts the state claims.  Here, Plaintiff’s 

claim for benefits is governed by an ERISA plan.  As the Eleventh Circuit noted in Garren v. John 

Hancock Mutual Life Insurance Company, 114 F.3d 186, 187 (11th Cir. 1997), "[a] party's state 

law claim 'relates to' an ERISA benefit plan for purposes of ERISA pre-emption whenever the 

alleged conduct at issue is intertwined with the refusal to pay benefits."   

15. Plaintiff’s claims are pre-empted by ERISA.  Mullénix v. Aetna Life & Cas. Co., 

912 F.2d 1406 (11th Cir. 1990) (finding breach of contract action for failure to pay insurance 

benefits was pre-empted by ERISA); Cromwell v. Equicor-Equitable HCA Corp., 944 F.2d 1272, 

1276 (6th Cir. 1991) (noting that “[i]t is not the label placed on a state law claim that determines 

whether it is pre-empted, but whether in essence such a claim is for the recovery of an ERISA plan 

benefit”); HCA Health Srvs. of Georgia, Inc. v. Employer's Health Ins. Co., 22 F. Supp. 2d 1390 

(N.D.Ga. 1998), aff'd., 240 F.3d 982 (11th Cir. 2001) (finding provider's claims for quantum 

meruit, open account, and stated account under Georgia common law pre-empted by ERISA).    

16. ERISA was designed to establish pension and welfare plan regulation “as 

exclusively a federal concern.”  Alessi v. Raybestos – Manhattan, Inc., 451 U.S. 504, 523, 101 S. 

Ct. 1895, 68 L. Ed. 2d 402 (1981).  Congress' intent is evidenced in the statutory provision of 

ERISA which provides that ERISA shall supersede all state laws that "relate to" any employee 

benefit plans described in the statute.  29 U.S.C. §1144(a).  The United States Supreme Court has 

described ERISA's pre-emption clause as “deliberately expansive,” noting that Congress “intended 
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to insure that plans … would be subject to a uniform body of benefit law” with the goal of 

minimizing “the administrative and financial burden of complying with conflicting directives 

among States.”  Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 142, 111 S.Ct. 478, 112 L. Ed. 

2d 474 (1990). 

17. The United States Supreme Court reaffirmed ERISA’s strong preemptive force in 

Aetna Health Inc. v. Davila, 124 S.Ct. 2488 (2004).  In Davila, two individuals sued their Health 

Maintenance Organizations under a Texas medical malpractice statute for payment for benefits 

not provided under the individuals’ health care plans.  The individuals argued that the Texas statute 

was an independent state law claim unrelated to ERISA.  They further argued that they did not 

seek reimbursement for benefits denied them but rather tort damages from breach of a statutorily 

imposed duty of ordinary care.  124 S.Ct. at 2493-94.  The Fifth Circuit Court of Appeals had held 

that the claims were outside the scope of ERISA's preemptive reach, and thus the cases should be 

remanded to state court.  The Supreme Court rejected this reasoning, and held that the individuals’ 

causes of action, “brought to remedy only the denial of benefits under ERISA-regulated benefit 

plans, fell within the scope of, and are completely pre-empted by, ERISA § 502(a)(1)(B), and thus 

removable to federal district court.”  124 S.Ct. at 2502.  In its analysis, the Davila Court held that 

the preemptive force of ERISA is stronger than only preempting a state law cause of action that 

“duplicates, supplements, or supplants the ERISA civil enforcement remedy.”  124 S.Ct. at 2495.  

ERISA preempts state law claims even if the remedies provided under those state laws are different 

or more extensive or if the state law claims are not duplicative of ERISA. 124 S.Ct. at 2499. 

18. The Davila Court disapproved of the circuit court’s reasoning, that the individuals 

were asserting “tort” claims rather than “breach of contract” claims based on ERISA.  

124 S.Ct. 498.  “[D]istinguishing between pre-empted and non-preempted claims based on the 
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particular label affixed to them would ‘elevate form over substance and allow parties to evade’ the 

pre-emptive scope of ERISA simply ‘by relabeling their contract claims as claims for tortious 

breach of contract.’”  124 S.Ct. 2498.  Thus, the Court held that where the suit is brought to rectify 

a wrongful denial of benefits under an ERISA plan, the “relates to” requirement is satisfied 

regardless of the label placed on the claim, and therefore ERISA completely preempted the state 

law claims.  124 S.Ct. 2502. 

19. There can be no doubt that a suit to recover benefits from an ERISA governed plan 

falls directly under 29 U.S.C. § 1132, which provides for an exclusive federal scheme of civil 

enforcement of ERISA disputes.  Ingersoll-Rand Co. v. McClendon, supra; Belasco v. WKP 

Wilson & Sons, Inc., 833 F.2d 277, 282 (11th Cir. 1987); Amos v. Blue Cross and Blue Shield of 

Alabama, 868 F.2d 430, 432 (11th Cir. 1989); Brown v. Connecticut Gen. Life Ins. Co., 934 F. 2d 

1193, 1195-96 (11th Cir. 1991). 

20. In Brown v. Connecticut General Life Insurance Co., the Eleventh Circuit discussed 

the fact that the well-pleaded complaint rule does not apply when there is ERISA “super pre-

emption” and stated as follows: 

An exception to this rule is when Congress "so completely pre-empts" a particular 
area that any civil complaint raising the select group of claims is necessarily federal 
in character.  The effect of this exception is to convert what would ordinarily be a 
state claim into a claim arising under the laws of the United States.  This conversion 
of what would otherwise be state law claims into federal claims can be labeled 
"super pre-emption" to distinguish it from ordinary pre-emption, which does not 
have that effect. 
 
The Supreme Court has determined that ERISA "completely pre-empts" the area of 
employee benefit plans and thus converts the state law claims into federal claims 
when the state law is pre-empted by ERISA and also falls within the scope of the 
civil enforcement section of ERISA, Section 502 (a), 29 U.S.C. §1132 (a). 
 

934 F.2d at 1196 (citations omitted). 
 

Case 3:20-cv-01164   Document 1   Filed 10/14/20   Page 9 of 13 PageID 9



 

 10 
  

21. Plaintiff’s Amended Complaint seeks insurance benefits under an ERISA plan.  In 

the Amended Complaint, Plaintiff complains that Florida Blue has refused to pay for Plaintiff’s 

LINX system surgery.  Plaintiff had that surgery on June 8, 2020, more than a year after she filed 

the initial Complaint.  At the time that Plaintiff had the surgery, she was covered under a group 

policy issued to Twin City Petroleum and Prop. which is governed by ERISA.  Plaintiff’s Amended 

Complaint asks the Court to “award damages associated with BCBS’s breach of contract.” (Am. 

Compl. at 7).  On the same day Plaintiff filed her Motion for Leave, she served interrogatory 

answers making clear that she is seeking to recover the costs of the surgery: 

5. Please itemize with particularity all damages You claim to have suffered within 
Your Complaint, and all other fines, fees, or penalties which you claim in this 
lawsuit, and with respect to each such component, please: 

a. State how that particular component of damages was calculated; 

b. Identify all Documents which reflect, support, and/or establish each component 
of damages; and 
 
c. Identify all Persons who have knowledge relating to each component of damages, 
and the basis for their knowledge. 

d. Identify all statutory provisions upon which your claim of damages are based. 
 
ANSWER: 

McCullough just had surgery approximately a couple of weeks ago and as such has not 
received final invoices. McCullough will attend any follow-up appointments as necessary. 
Preliminary payments are being produced in response to Defendant’s Request for 
Production. Discovery has only recently commenced and is ongoing, and Plaintiff reserves 
the right to supplement this response as this case proceeds. 

 
(Plaintiff’s Unverified Answers and Objections to Defendant’s First Set of Interrogatories at 5, 

Exhibit 3). 

22. Ultimately, any liability to pay Plaintiff arises solely from the terms and conditions 

of the ERISA plan in effect when she had the surgery on June 8, 2020.  There can be no claim for 

benefits and/or breach of the policy without services actually being rendered while Plaintiff’s 
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coverage is in effect, and a health care claim being timely submitted to Florida Blue. (Jones 

Declaration, Ex. B “Section 2: What is Covered?” at INC-1). 

23. Any recovery in this case would be based on the benefit allegedly available, i.e., 

the June 8, 2020, surgery Plaintiff had while she was covered by an ERISA policy. In the 

“wherefore” clause of Count I of the Amended Complaint Plaintiff requests that the court “enter 

judgment declaring that BCBS is required to provide coverage and benefits to Mrs. McCullough 

… .” (emphasis supplied).  The coverage and benefits sought are clearly for the surgery. In the 

“wherefore” clause of Count II of the Amended Complaint Plaintiff requests that the court “enter 

judgment and award damages associated with BCBS’s breach of contract … .” (emphasis 

supplied). The only damages available would be compensatory damages for not paying the costs 

of the surgery. Plaintiff’s claims fall squarely within the ambit of ERISA, and removal of the state 

action is appropriate. 

24. This removal is timely because it is being effectuated within thirty (30) days of 

receipt by Florida Blue of Plaintiff’s Amended Complaint filed on September 14, 2020, which, 

under this District’s case law, was required to be filed before Florida Blue could remove the case.   

25. Pursuant to 28 U.S.C. § 1441(a), the United States District Court for the Middle 

District of Florida, Jacksonville Division is the district court of the United States and division 

embracing the place where the state court action is pending. 

26. There are no other named defendants in this action. 

27. In compliance with 28 U.S.C. § 1446(d), Defendant will promptly give written 

notice of this removal to all adverse parties and will file a copy of this Notice of Removal with the 

clerk of the state court. 
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 Respectfully submitted this 14th day of October, 2020. 
 

HOLLAND & KNIGHT LLP 
 

       /s Timothy J. Conner     
Timothy J. Conner, FBN 767580 
timothy.conner@hklaw.com  
Jennifer A. Mansfield, FBN 0186724 
jennifer.mansfield@hklaw.com 
Secondary: camille.winn@hklaw.com 
Michael M. Gropper, FBN 105959 
michael.gropper@hklaw.com 
Secondary: camille.winn@hklaw.com 
50 North Laura Street, Suite 3900 
Jacksonville, Florida  32202 
Telephone: (904) 353-2000 
Facsimile:  (904) 358-1872 
 
Attorneys for Defendant  
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy hereof has been furnished by electronic 

mail this 14th day of October, 2020 to: 

Michael Fox Orr 
Kathleen H. Crowley 
Orr Cook  
50 North Laura Street, Suite 1675 
Jacksonville, Florida 32202 
morr@orrcook.com 
kcrowley@orrcook.com 
nmitchell@orrcook.com 
edocket@orrcook.com 
 
Attorneys for Plaintiff       /s Timothy J. Conner     
       Attorney 
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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUVAL COUNTY, FLORIDA 

CASE NO.:  
DIVISION:  

JEAN MCCULLOUGH,  
an individual, on behalf of herself 
and all those similarly situated 

Plaintiff, CLASS REPRESENTATION

v.

BLUE CROSS AND BLUE SHIELD 
OF FLORIDA, INC., 
a Florida corporation. 

Defendant. 
________________________________________/ 

FIRST AMENDED CLASS ACTION COMPLAINT FOR 
DECLARATORY RELIEF AND DAMAGES 

Plaintiff Jean McCullough, individually and on behalf of all those similarly situated hereby 

files this Complaint for declaratory relief and damages against Defendant Blue Cross and Blue 

Shield of Florida, Inc.  In support hereof, Plaintiff states as follows:  

JURISDICTION AND VENUE 

1. This is an action involving damages in excess of $30,000.00.   

2. Venue is proper pursuant to Section 47.051 of the Florida Statutes, because 

Defendant Blue Cross and Blue Shield of Florida (“BCBS”) is a Florida corporation which keeps 

an office for transaction of its customary business in Duval County, Florida. 

3. Venue is additionally proper as Duval County, Florida is the county where the cause 

of action accrued.  
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PARTIES 

4. Jean McCullough is an individual residing in Duval County, Florida. 

5. BCBS is a Florida corporation with its principal address at 4800 Deerwood Campus 

Parkway, Jacksonville, FL 32246.   

6. BCBS is an independent licensee of the Blue Cross and Blue Shield Association.   

GENERAL ALLEGATIONS 

7. Jean McCullough is an adult female diagnosed with Gastroesophageal Reflux 

Disease (GERD). 

8. GERD is a digestive disorder that affects the lower esophageal sphincter, causing 

the reflux of gastric contents into the esophagus.  Sufferers of GERD may experience heartburn or 

acid indigestion.  In more serious cases, GERD can lead to pathological changes in the esophagus, 

or esophageal cancer. 

9. As such, many diagnosed with GERD are advised to have surgery to minimize acid 

reflux. 

10. Mrs. McCullough suffers from severe GERD and was advised by her licensed 

physician that surgery to minimize acid reflux was medically necessary. 

11. Mrs. McCullough’s physician recommended Mrs. McCullough undergo a surgery 

to receive a magnetic sphincter augmentation device, specifically, the LINX Gastroesophageal 

Management System (the “LINX system”).  

12. The LINX system is composed of miniature titanium beads, each with a magnetic 

core, connected together to form a ring shape.  It is implanted at the lower esophageal sphincter 

and prevents the backward flow of stomach acid or contents. 

13. The LINX system is approved by the United States Food and Drug Administration. 
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14. The LINX system is rated a Category I CPT code by the American Medical 

Association, meaning that it is consistent with contemporary medical practice, is widely 

performed, and is documented in medical literature. 

15. Mrs. McCullough sought insurance coverage for the LINX system procedure 

pursuant to her BCBS of Florida Policy, Policy Form Number 19458 0800 CA, which is attached 

hereto as Exhibit “A.”  

16. BCBS denied coverage for the LINX procedure, calling it “experimental or 

investigative” pursuant to the Policy.  The Policy defines “experimental or investigative” as 

follows:  

Experimental or Investigational means any evaluation, treatment, 
therapy, or device which involves the application, administration or 
use, of procedures, techniques, equipment, supplies, products, 
remedies, vaccines, biological products, drugs, pharmaceuticals, or 
chemical compounds if, as determined solely by BCBSF: 

1. Such evaluation, treatment, therapy, or device cannot be 
lawfully marketed without approval of the United States Food and 
Drug Administration or the Florida Department of Health and 
approval for marketing has not, in fact, been given at the time such 
is furnished to the Insured;  

2. Such evaluation, treatment, therapy, or device is provided 
pursuant to a written protocol which describes as among its 
objectives the following: determinations of safety, efficacy, or 
efficacy in comparison to the standard evaluation, treatment, 
therapy, or device;  

3. Such evaluation, treatment, therapy, or device is delivered or 
should be delivered subject to the approval and supervision of an 
institutional review board or other entity as required and defined by 
federal regulations;  

4. Reliable evidence shows that the consensus of opinion 
among experts is that further studies, research, or clinical 
investigations or necessary to determine: maximum tolerated 
dosage(s), toxicity, safety, efficacy, or efficacy as compared with 
the standard means for treatment or diagnosis of the Condition in 
question; 
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5. Reliable evidence shows that such evaluation, treatment, 
therapy or device has not been proven safe and effective for 
treatment of the Condition in question, as evidenced in the most 
recently published Medical Literature in the United States, Canada, 
or Great Britain, using generally accepted scientific, medical, or 
public health methodologies or statistical practices;  

6. There is no consensus among practicing Physicians that the 
treatment, therapy, or device is safe and effective for the Condition 
in question; or 

7. Such evaluation, treatment, therapy, or device is not the 
standard treatment, therapy, or device utilized by practicing 
Physicians in treating other patients with the same or similar 
Condition.    

17. Mrs. McCullough appealed this decision, and BCBS asked a Family Medicine 

Hospice & Palliative Care physician to review the file.  This physician confirmed BCBS’s finding 

that the LINX procedure was “experimental and investigative” pursuant to the Policy. 

18. Mrs. McCullough then sought copies of all records reviewed by this physician to 

make their determination. 

19. BCBS responded to this request by producing a handful of papers, allegedly 

reviewed by the physician in coming to their decision. The documents are BCBS internal 

documents stating that the LINX procedure is “experimental and investigative.” 

20. In other words, BCBS assigned a physician to review Mrs. McCullough’s appeal 

and the only records they reviewed were internal BCBS documents providing the conclusion that 

the procedure was excluded under the Policy.  There is no evidence of independent investigation 

or of review of any documents which are not self-serving, internal documents.  

21. Mrs. McCullough complied with all conditions precedent to bringing this action. 

CLASS REPRESENTATION ALLEGATIONS 
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22. Mrs. McCullough brings this action on behalf of all those insured by BCBS who 

were denied coverage of the LINX procedure on the basis that such procedure is “experimental 

and investigative” (the “Class”). 

23. Mrs. McCullough reserves the right to amend the Class definition as discovery 

proceeds. 

24. Based upon information and belief, the number of Class members is so numerous 

that separate joinder of each Class member is impractical. 

25. The exact number of Class members is unknown and cannot be known absent Class 

discovery, but Mrs. McCullough believes the number to be in excess of 40. 

26. Mrs. McCullough’s claim that she was wrongfully denied the LINX procedure on 

the basis that the LINX procedure was “experimental and investigative,” is the exact same claim 

as each proposed member of the class. 

27. Mrs. McCullough has retained the undersigned attorneys who are experienced in 

handling class actions and are qualified to adequately protect the interests of the Class.   

28. Mrs. McCullough brings this action pursuant to Florida Rule of Civil Procedure 

1.220(b)(1), because individual suits by all class members could produce varying and inconsistent 

results which may establish incompatible guidelines for BCBS. 

29. Mrs. McCullough brings this action pursuant to Florida Rule of Civil Procedure 

1.220(b)(2), because BCBS’s actions are generally applicable to all class members, making relief 

concerning the class as a whole appropriate.   

30. Finally, the question of law and/or fact raised by Mrs. McCullough on behalf of the 

Class – i.e. whether BCBS wrongfully denies claims for the LINX procedure as being 

“experimental and investigative” – predominates over any question of law or fact affecting any 
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individual Class member, such that class representation is a superior method for the fair and 

efficient adjudication of this controversy, in accordance with Florida Rule of Civil Procedure 

1.220(b)(3).   

COUNT I – DECLARATORY RELIEF 

31. Mrs. McCullough hereby realleges and incorporates the allegations set forth in 

paragraphs 1-32, inclusive, as though fully set forth herein. 

32. Based upon the LINX system’s general acceptance in the medical field, Mrs. 

McCullough believes the procedure is not “experimental or investigational” as that term is defined 

under the Policy, attached hereto as Exhibit A. 

33. A bona fide, actual, and present controversy exists between Mrs. McCullough, the 

Class, and BCBS with respect to the Policy and BCBS’s obligations and duties to Mrs. 

McCullough and the Class to cover the LINX system procedure. 

34. A declaration pursuant to Chapter 86, Florida Statutes is necessary and appropriate 

to determine BCBS’s duties and obligations in this regard.   

35. Accordingly, Mrs. McCullough seeks a judicial declaration that BCBS has a duty 

to provide benefits to Mrs. McCullough and the Class. 

WHEREFORE, Plaintiff Jean McCullough, individually and on behalf of the Class,  

respectfully requests this Court (i) enter an order certifying that this action is properly maintained 

under Florida Rule of Civil Procedure 1.220(b)(1),(2), and/or (3); (ii)  exercise jurisdiction over 

this cause and determine the rights, duties, and obligations of the parties under the subject Policy; 

(iii) enter judgment declaring that BCBS is required to provide coverage and benefits to Mrs. 

McCullough and the Class; and (iv) enter judgment for costs and attorney fees pursuant to Section 

627.428, Florida Statutes. 
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COUNT II – BREACH OF CONTRACT 

36. Mrs. McCullough hereby realleges and incorporates the allegations set forth in 

paragraphs 1-32, inclusive, as though fully set forth herein. 

37. A valid contract exists, as shown by the Policy attached hereto as Exhibit A. 

38. BCBS breached the policy by denying coverage to Mrs. McCullough and the Class 

for the LINX system procedure, which is a generally accepted, non-experimental, medical practice. 

39. Due to BCBS’s breach, Mrs. McCullough and the Class suffered injury.   

WHEREFORE, Plaintiff Jean McCullough, individually and on behalf of the Class, 

respectfully requests this Court: (i) enter an order certifying that this action is properly maintained 

under Florida Rule of Civil Procedure 1.220(b)(1),(2), and/or (3); (ii) exercise jurisdiction over 

this cause; (iii) enter judgment and award damages associated with BCBS’s breach of contract; 

and (iv) enter judgment for costs and attorney fees pursuant to Section 627.428, Florida Statutes. 

DEMAND FOR JURY TRIAL 

Plaintiff hereby demands a trial by jury on all issues in this matter so triable.  

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing was filed via the eFiling Portal this 14th day of 

September 2020 and furnished electronically to: Counsel for Defendant, Timothy J. Conner, 

Esq., Holland & Knight, LLP, 50 North Laura Street, Suite 3900, Jacksonville, Florida, 32202, 

(timothy.conner@hklaw.com; camille.winn@hklaw.com).   

ORR | COOK 

/s/ Kathleen H. Crowley 
________________________
Michael Fox Orr, Esquire 
Florida Bar No.: 14594  
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morr@orrcook.com  
nmitchell@orrcook.com  
edocket@orrcook.com  
Kathleen H. Crowley, Esquire 
Florida Bar No.: 93587  
kcrowley@orrcook.com  
50 N. Laura St., Ste. 1675  
Jacksonville, Florida 32202  
Telephone: (904) 358-8300  
Facsimile: (904) 358-8303  
Attorneys for Plaintiff 
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