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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

DRIANA MARTINEZ, on her own behalf and
all others similarly situated

PLAINTIFF(S),
V. CASE NO.:
ASKINS & MILLER ORTHOPAEDICS,
a Florida for-profit Corporation,
ROLAND VANCE ASKINS II1, individually,
DARYL MILLER, individually, and
CHRIS KLINGENSMITH, individually,

DEFENDANTS.

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff, DRIANA MARTINEZ ("Plaintiff”), on behalf of herself and other current employees and
former employees similarly situated, by and through undersigned counsel, files this Complaint against
Defendants, ASKINS & MILLER ORTHOPAEDICS, P.A., a Florida for-profit Corporation,
("AMO"), and ROLAND VANCE ASKINS III (*ASKINS”), individually, DARYL MILLER
(“MILLER”), individually, and CHRIS KLINGENSMITH (“KLINGENSMITH”) individually,
(collectively, "Defendants") and states as follows:

JURISDICTION

1. Jurisdiction in this Court is proper as the claims are brought pursuant to the Fair Labor
Standards Act, as amended (29 U.S.C. §201, ef seq., hereinafter called the "FLSA") to recover
unpaid wages, an additional equal amount as liquidated damages, and reasonable attorney's
fees and costs.

2. The jurisdiction of the Court over this controversy is based upon 29 U.S.C. §216(b).

PARTIES
3. At all times material hereto, Plaintiff was, and continues to be, a resident of Sarasota County,
Florida.
4. At all times material hereto AMO was a Florida for-profit Corporation. Further, at all times

material hereto, AMO was engaged in business in Florida, with a principle place of business
in Sarasota, Florida.

5. At all times relevant to this action, ASKINS was a resident of the State of Florida, who owned,
managed, and operated AMO.
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At all times relevant to this action, MILLER was a resident of the State of Florida, who owned,
managed, and operated AMO.

At all times relevant to this action, KLINGENSMITH was a resident of the State of Florida,
who managed and assisted with operating AMO.

At all times relevant to this action, ASKINS, MILLER, and KLINGENSMITH each regularly
exercised the authority to set policy, set pay, determine employee schedules, determine
exempt or non-exempt status under the FLSA, hire and fire employees of AMO, and decide
which employees would be paid and which would not be paid during any given pay-period.

At all times relevant to this action, ASKINS, MILLER, and KLINGENSMITH each had
authority to determine the terms and conditions of employment for employees working at
AMO, including deciding which employees would be paid and which would not during any
given pay-period.

At all times relevant to this action, ASKINS, MILLER, and KLINGENSMITH controlled the
finances and operations of AMO, including deciding which employees would be paid and
which would not during any given pay-period.

At all times relevant to this action, ASKINS, MILLER, and KLINGENSMITH were
employers as defined by 29 U.S.C. 201 et seq.

At all times material hereto, AMO was, and continues to be, a business that earns at least
$500,000.00 in annual sales.

At all times material hereto, Plaintiff was an "employee" of Defendants within the meaning
of the FLSA.

At all times material hereto, Defendants were "employers" within the meaning of the FLSA.
Defendants were, and continue to be, "employers" within the meaning of the FLSA.

At all times material hereto, Defendant AMO was and continues to be, an "enterprise engaged
in commerce" within the meaning of FLSA.

At all times material hereto, the work performed by the Plaintiff was directly essential to the
business performed by Defendants.

STATEMENT OF FACTS

In or about November 2015, Defendants hired Plaintiff to work as a “Clinical Nurse.”

At various material times hereto, Defendants failed to deliver unto Plaintiff wages which were
long past due and owing.

AMO’s failure to deliver such due and owing wages to Plaintiff and similarly situated
employees was part of a pattern and practice at AMO, stretching back approximately two
years’ from and continuing to today’s date.
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Defendants were all not only personally aware of, but actively participated in this pattern and
practice of unlawfully withholding employee wages.

Plaintiff explicitly informed Defendants that she had not been paid long overdue wages on
several occasions. One such occasion of complaint about not being paid wages was
documented via text-message, wherein KLINGENSMITH explicitly acknowledges
Defendants’ repeated failure to pay long overdue wages, and blamed MILLER for personally
taking wages intended for Plaintiff; this demonstrates knowledge and intent on the part of both
KLINGENSMITH and MILLER to deprive Plaintiff of her lawful due and owing wages.

Defendants routinely issued checks to their employees, including Plaintift, which Defendants
knew or should have known would bounce or be returned for insufficient funds. Plaintiff is
in possession of many such checks; upon information and belief, Defendants’ issuance of such
checks was part of a pattern and practice that has lead several banks to stop accepting checks
from Defendants altogether.

KLINGENSMITH arbitrarily decided what employees would or would not be paid during any
given pay period, with input from ASKINS and MILLER. Thus all Defendants not only were
aware of Defendants’ depriving Plaintiff and other employees of wages that were due and
owing, but each actively participated in failing to pay or depriving Plaintiff and similarly
situated employees of their due and owing wages.

Defendants have violated Title 29 U.S.C. §206 and 207 from at least November 2015, and
continuing through today’s date:

a. Defendants have failed to deliver at least $1,920.00 in earned wages to Plaintiff,
despite numerous notices and opportunities to do so;

b. Defendants have repeatedly promised to pay Plaintiff her overdue wages, and each
time reneged on that promise;

c. Defendants have failed to make payments, or provisions for payment, to properly
compensate Plaintiff at the pre-agreed upon rate for all hours already worked, as
provided by the FLSA and as provide by agreement between the parties;

c. Defendants have failed to maintain proper time and wage records as mandated by the
FLSA.

Plaintiff has retained Christine R. Sensenig, Esquire of Hultman Sensenig + Joshi to represent
Plaintiff in the litigation in order to enforce Plaintiff’s rights under the FLSA, and Plaintiff
has agreed to pay a reasonable fee and costs for such services.

COUNTI
RECOVERY OF UNPAID WAGES AGAINST ALL DEFENDANTS

Plaintiff re-alleges and re-avers paragraphs 1 through 26 of the Complaint as if fully set forth
herein.
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From November 2015, and continuing for roughly 19 months, Plaintiff regularly performed
40 hours of work per week for Defendants, at the agreed-upon rate of $16.00 per hour.

Defendants routinely withheld Plaintiff’s earned wages, or delivered those wages late.

As of the filing of this Complaint, Plaintiff is still owed approximately three (3) weeks’ worth
of unpaid wages, with the outstanding balance currently totaling $1,920.00. Such wages are
long past due and owing.

Defendants' actions were willful, and demonstrate contempt for the law, as Plaintiff informed
Defendants on several occasions that she was not being paid for her work, to wit:

a. On more than one occasion, Plaintiff informed KLINGENSMITH via text-message
that she was not being paid properly; promises were made to Plaintift as to payment
being made but according to Plaintiff, KLINGENSMITH told Plaintiff in a text
message that MILLER took the money, and would pay Plaintiff shortly; Plaintiff was
never paid.

b. An exchange like the one summarized above is not an isolated incident. The exchange
described above demonstrates both KLINGENSMITH and MILLER were not only
personally aware of Defendants’ illegal pay practices, but participated directly therein.

b. According to Plaintiff, on or about June 9th, 2017, KLINGENSMITH instructed
Plaintiff to not seek legal counsel to recover her unpaid wages, saying “There’s
nothing lawyers can do for you.” Again, this statement, demonstrates knowledge of
Defendants’ illegal conduct, authority to weigh in on the same, and intent to continue
engaging therein.

c. According to Plaintiff, on or about February 2017 (the latest of several occasions),
KLINGENSMITH informed employees, including Plaintiff, that any mention of
unpaid wages would be met with immediate termination. This is evidence of
knowledge and intent to retaliate, as well as KLINGENSMITH’s authority over the
day to day operations of AMO.

d. Defendants were repeatedly made aware of their failure to pay Plaintiff her overdue
wages, as such timely payment of due and owing wages are required under the FLSA.

e. Defendants continued their illegal pay practices despite these repeated, explicit
complaints by Plaintiff and numerous other employees, all of whom are capable of and
intend to testify to Defendants’ illegal patterns and practices.

f. Thus Defendants knew their conduct was illegal, and yet persisted. Defendants’
conduct was thus willful under the FLSA.

Due to the intentional, willful, and unlawful acts of Defendants, Plaintiff suffered damages
and lost compensation for time worked for three (3) weeks’ worth of work, roughly 120 hours
at the agreed upon rate of $16.00 per hour totaling $1,920.00, plus liquidated damages in that
same amount.
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Plaintiff is entitled to an award of reasonable attorney's fees and costs pursuant to 29 U.S.C.
§216(b).

WHEREFORE, Plaintiff respectfully requests that judgment be entered in Plaintiff’s favor

against Defendants:

34,
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a. Declaring, pursuant to 29 U.S.C. § 201 ef seq. that the acts and practices complained
of herein are in violation of the FLSA, without which Defendants would surely
continue their illegal pay practices;

b. Awarding Plaintiff wages in the amount due to her for Plaintiff’s time worked for
Defendants which remains outstanding and unpaid;

c. Awarding Plaintiff liquidated damages in an amount equal to the wage award;

d. Awarding Plaintiff reasonable attorney's fees and costs and expenses of the litigation
pursuant to 29 U.S.C. §216(b),

e. Awarding Plaintiff pre-judgment interest;
f. Ordering any other further relief the Court deems just and proper.
COUNT II RECOVERY OF UNPAID WAGES — COLLECTIVE ACTION
AGAINST ALL DEFENDANTS

Plaintiff reincorporates and readopts all allegations contained within Paragraphs 1 — 33, above.

Plaintiff brings this action individually and on behalf of all other similarly situated current and
former employees pursuant to the FLSA 29 U.S.C. §216(b), and due to a breach of contract
to pay wages at the agreed upon hourly rate.

Plaintiff asserts that Plaintiff’s claims are typical of others similarly situated in regard to being
subjected to Defendants’ illegal pay practices of refusing to pay employees due and owing
wages for hours already worked for Defendants.

At all times material, Defendants employed numerous other employees who regularly
performed work for Defendants, and who have received no wages for their time worked, in
violation of the FLSA and Defendants’ contracts with Plaintiff and similarly situated current
and former employees.

Throughout their employment, individuals similarly situated to Plaintiff were subject to the
same unlawful pay practices.

Defendants failed to pay those individuals, who are similarly situated to Plaintiff, due and
owing wages in violation of the FLSA.

Defendants failed to pay those individuals, who are similarly situated to Plaintiff, due and
owing wages in breach of violation of the FLSA and in breach of the agreements entered into
between the parties.
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41.  Plaintiff is an appropriate class representative due to her not having been paid wages that were
due and owing, her situation being very similar to other employees at AMO, her knowledge
of complaints by other current and former employees, which complaints were shared with
similarly situated employees and Defendants, and Plaintiff is aware of when and to whom
those complaints were directed.

42.  Defendants’ failure to pay such similarly situated individuals any wages at all was willful and
in open contempt of the FLSA, and the contracts for wages entered into between the
Defendants, Plaintiff, and similarly situated individuals.

43.  Asadirect and legal consequence of Defendants’ unlawful acts, individuals similarly situated
to Plaintiff have suffered damages and have incurred, or will incur, costs and attorneys’ fees
in the prosecution of this matter.

WHEREFORE, Plaintiff respectfully requests that judgment be entered in Plaintiff’s favor
against Defendants:

a. Declaring, pursuant to 29 U.S.C. § 201 ef seq., that the acts and practices complained
of herein are in violation of the FLSA, without which Defendants would surely
continue their illegal pay practices;

b. Awarding Plaintiff and similarly situated employees’ wages in the amount due to
Plaintiff and each similarly situated employee for the time each worked for
Defendants, which wages remain outstanding and unpaid to Plaintiff and similarly
situated employees;

c. Awarding Plaintiff and similarly situated employees liquidated damages in an amount
equal to the wage award given to each of them;

d. Awarding Plaintiff and similarly situated employees’ reasonable attorney's fees and
costs and expenses of the litigation pursuant to 29 U.S.C. §216(b);
e. Awarding Plaintiff and similarly situated employees’ pre-judgment interest;

f. Granting Plaintiff an Order, on an expedited basis, allowing Plaintiff to send Notice of
this action, pursuant to 216(b), to those similarly situated to Plaintiff; and,

g. Ordering any other further relief the Court deems just and proper.

COUNT III
RETALIATION
AGAINST ALL DEFENDANTS

44.  Plaintiff re-alleges and re-avers paragraphs 1 through 43 of the Complaint as if fully set forth
herein.

45.  On or about February 2017, Plaintiff and many other unpaid employees complained to
KLINGENSMITH about not being paid their wages.
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46.  According to Plaintiff, in response to Plaintiff’s complaint to KLINGENSMITH about not
receiving her wages, KLINGENSMITH informed her and the other employees present at the
time of the complaint that any mention of unpaid wages would be met with immediate
termination.

47.  This is evidence of knowledge and intent to retaliate by KLINGENSMITH and AMO
permitted KLINGENSMITH to act as its agent and representative at all times, thus all
Defendants are aware of and responsible for the retaliation complained of by Plaintift.

48.  Due to Defendants’ repeated failure to pay Plaintiff’s outstanding wages, Plaintiff was
constructively discharged and was forced to leave her employment Defendants on or about
May 15th, 2017. Plaintiff’s constructive discharge was compelled by Defendants’ illegal pay
practices. Similarly situated employees also experienced retaliation due to complaining about
Defendants’ illegal pay practices.

WHEREFORE, Plaintiff respectfully requests that judgment be entered in Plaintiff’s favor
against Defendants:

a. Declaring, pursuant to 29 U.S.C. §2201 ef seq., that the acts and practices complained
of herein are in violation of the wage and hour provisions of the FLSA, without which
Defendants would surely continue their illegal pay practices;

b. Awarding Plaintiff compensation in the amount due to her for all hours already
worked, as well as the back pay and front pay Plaintiff was denied due to Defendants’
constructive termination and retaliatory threats;

c. Awarding Plaintiff liquidated damages in an amount equal to the unpaid wages;

d. Awarding Plaintiff reasonable attorney's fees and costs and expenses of the litigation
pursuant to 29 U.S.C. §216(b);

€. Awarding Plaintiff pre-judgment interest;

f. Permitting Plaintiff to act as a representative for similarly situated individuals who
suffered retaliation for complaining about not receiving due and owing wages; and,

g. Ordering any other further relief the Court deems just and proper.

COUNT IV
BREACH OF CONTRACT
AGAINST AMO

49.  Plaintiff realleges paragraphs 1- 43 above as if set forth herein in full.

50.  Plaintiff and Defendant AMO entered into a contract to pay Plaintiff for work Plaintiff
performed for Defendant at the rate of $16.00 per hour.

51.  An essential term of the contract was that Defendant AMO would pay Plaintiff according to
the terms of the contract.
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Plaintiff consistently and diligently performed her contractual obligations under the contract,
reporting for work and performing workplace duties as instructed.

Defendant AMO has willfully and repeatedly failed to pay Plaintiff for work performed.

Plaintiff had numerous conversations with Defendants AMO, ASKINS, MILLER, and their
agent and/or representative KLINGENSMITH, each of whom routinely exercised authority
over Defendant AMO’s pay practices, including which employees would be paid during any
given pay period and which would not, about the Defendant AMO’s failure to make timely
wage payments pursuant to the contract.

After Defendant AMO’s continued and repeated failure to pay Plaintiff pursuant to the terms
of the contract, on or about May 15th, 2017, Plaintiff notified all of the Defendants in writing
of Plaintiff’s concerns as to Defendant AMO’s breach of the contract between the parties.

On or about June 29th, 2017, Plaintiff made a complaint in writing, via-text message to
Defendant KLINGENSMITH, the agent and designated representative for Defendant AMO,
documenting Plaintiff’s repeated concerns as to the long-standing failure by Defendants to
deliver overdue wages, a concern Plaintiff, and others similarly situated, had repeatedly shared
throughout employment with Defendants. In that particular exchange, KLINGENSMITH
informed Plaintiff her wages had been taken by Defendant MILLER. Plaintiff never gave
Defendant AMO, Defendant KLINGENSMITH or Defendant MILLER permission to deliver
her long overdue wages to anyone else.

On or about August 4, 2017, Defendant AMO and the other Defendants were notified in a
confidential communication of Plaintiff’s specific and detailed concerns as to unpaid wages,
amongst other concerns. Defendant AMO and the other Defendants failed to respond to said
letter in any fashion.

According to Plaintiff, Defendant KLINGENSMITH, who acts as Defendant AMQO’s agent
and/or representative, has admitted to Plaintiff that Defendant AMO engaged in breaches of
the contract between the parties by providing verbal, written, and repeated excuses for the
delayed wage payments to Plaintiff, and by responding with excuses to Plaintiff’s and
similarly situated employees repeatedly shared concerns as to Defendant AMO’s failure to
pay according to the oral contract entered into between the parties.

Defendant KLINGENSMITH, who acts as Defendant AMO’s agent and/or representative, has
alleged that Defendant MILLER engaged in breaches of the contract between the parties by
taking delayed payments intended for Plaintiff.

Defendant MILLER has admitted that Defendant AMO engaged in breaches of the contract
between the parties by providing verbal and repeated excuses for Defendant AMO’s delayed
payments to Plaintiff, and by responding partially to Plaintiff’s repeatedly shared concerns as
to Defendant AMO’s failure to pay Plaintiff according to the contract between Plaintiff and
Defendant AMO.

Defendant ASKINS has admitted that Defendant AMO engaged in breaches of the contract
between the parties by providing verbal and repeated excuses for Defendant AMO’s delayed
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payments to Plaintiff, and by responding partially to Plaintiff’s repeatedly shared concerns as
to Defendant AMO’s failure to pay Plaintiff according to the contract between Plaintitf and
Defendant AMO.

62. By failing repeatedly to provide Plaintiff and similarly situated employees with the
contractually guaranteed payments, Defendant AMO has materially breached the contract in
place with Plaintiff.

63. During the material time period. Plaintiff repeatedly met and/or communicated with all of the
Defendants to discuss her unpaid wage concerns: Plaintiff has also provided information
through counsel as to the various breaches at issue in an effort to resolve the issues without
litigation, all to no avail.

64. Defendant AMO knowingly and intentionally violated the terms of the contract in place
between the parties.

65. Defendant AMQO’s breaches have caused Plaintiff and similarly situated individuals to be
damaged and to suffer, and Plaintiff is in immediate danger of continuing to suffer, damages
and irreparable harm as a direct and proximate result of Defendants breaches of the contract.

66. Pursuant to §448.08, Florida Statutes, Plaintift is entitled to costs of this action. liquidated
damages. and to reasonable attorneys” fees.

WHEREFORE., Plaintiff respectively requests that this Court award Plaintiff her costs and
reasonable attorneys' fees incurred in prosecuting this action pursuant to Florida Statute §448.08:
award Plaintiff all outstanding wages, fees, commission, bonuses, and other outstanding remuneration
including but not limited to liquidated damages as permitted by Florida Statute §448 as damages
suffered by Plaintiff; award judgment in favor of Plaintiff and against Defendants: award Plaintiff
prejudgment interest for all damages awarded: order that Plaintiff is relieved of any and all obligations
under the contract: and, grant such other and further reliet as this Court deems just and proper.

JURY DEMAND

Plaintiff demands trial by jury on all issues so triable as a matter of right by jury.

N

\
CHRISTINE R. SENSENIG. ESQ.
TRIAL COUNSEL
Hultman Sensenig + Joshi
Bar Number 0074276
2055 Wood Street. Suite 208
Sarasota, FL 34237
Telephone: (941) 953-2828/Fax: (941) 953-3018
E-mail: csensenig(@hsijlawfirm.com
Attorney for Plaintiff Driana Martinez. on behalf of
herself and others similarly situated

Respectfully Submitted August 11, 2017,
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