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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

MARDEN'S ARK CORP., and on 
behalf of all others similarly situated, 

Plaintiff, 

V. 

UNITEDHEALTH GROUP 
INCORPORATED, 

Defendant. 

Case No. 5:23-cv-00708-M-KS 

CLASS ACTION 
SETTLEMENT AGREEMENT 

This Class Action Settlement Agreement ("Agreement") is made and entered into by and 

between Representative Plaintiff Marden's Ark Corp. ("Representative Plaintiff'), on behalf of 

itself and the Settlement Class, and Defendant UnitedHealth Group Incorporated ("UHG" or 

"Defendant") to settle this action and discharge the Released Claims, as defined below, 

according to the terms and conditions herein. 

RECITALS 

WHEREAS, Marden 's Ark Corp. v. UnitedHealth Group Incorporated, No. 5:23-cv-

00708-M-KS, was filed December 11, 2023, and is currently pending before the Honorable 

Richard E. Myers, II of the U.S. District Court for the Eastern District of North Carolina, 

alleging Defendant violated the Telephone Consumer Protection Act ("TCPA"), 47 U.S.C. § 

227 et seq.; 

WHEREAS, Defendant denies each and every one of Representative Plaintiffs 

allegations of unlawful conduct, damages, or other injuries; 

WHEREAS, based upon the investigation, and evaluation of the facts and law relating to 

the matters alleged in the pleadings, motions practice to date, plus the risks and uncertainties of 

continued litigation and all factors bearing on the merits of settlement, Representative Plaintiff, 
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Defendant, and Class Counsel have agreed to settle the claims asserted in the Litigation pursuant 

to the provisions of this Settlement; 

WHEREAS, in an effort to facilitate a resolution of the Litigation, the Settling Parties 

participated in a mediation with Bradley Winters, Esq. of JAMS, Inc.; 

WHEREAS, the Parties understand, acknowledge and agree that the execution of this 

Agreement constitutes the settlement and compromise of disputed claims. This Agreement is 

inadmissible as evidence except to enforce the terms of the Agreement and is not an admission of 

wrongdoing or liability on the part of any Party to this Agreement; 

NOW THEREFORE, subject to the Final Approval Order of the Court as required 

herein and applicable law and rules, the Settling Parties hereby agree, in consideration of the 

mutual promises and covenants contained herein, that all Released Claims against any Released 

Parties shall be settled, compromised and forever released upon the following terms and 

conditions. 

TERMS AND CONDITIONS OF THE SETTLEMENT 

1. DEFINITIONS 

1.1 As used herein, the following terms have the meanings set forth below. 

1.1.1 "Appeal" means a request for appellate review of any order or judgment of 

the Court entered in this Litigation, including but not limited to appeals as of right, discretionary 

appeals, interlocutory appeals, any order reinstating an appeal, and proceedings involving writs 

of certiorari and/or any proceedings thereon. 

1.1.2 "Approved Claim" means a claim that: (a) is received by the Settlement 

Administrator or postmarked on or before the Claims Deadline; (b) is fully and truthfully 

completed by a Settlement Class Member with all information requested in the Claim Form, and 

in accordance with the directions on the Claim Form; (c) is signed by the Settlement Class 
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Member, physically or electronically; and ( d) is approved by the Settlement Administrator 

pursuant to the provisions of this Agreement as a valid claim eligible to receive payment from 

the Settlement Fund under the Agreement and the Final Approval Order and Judgment. 

1.1.3 "CAFA Notice" means the notice of this Settlement to the appropriate 

federal and state officials, as provided by the Class Action Fairness Act of 2005, 28 U.S.C. § 

1715, and as further described in Paragraph 6.4. 

1.1.4 "Claims Deadline" means the date that is approximately sixty (60) days 

after the Notice Date. 

1.1.5 "Claim Form" means the document to be submitted by Settlement Class 

Members seeking payment pursuant to this Settlement, attached as Exhibit A. 

1.1.6 "Class Counsel" means Avi R. Kaufman of Kaufman P.A. and Stefan 

Coleman of Coleman PLLC. 

1.1.7 "Court" means the U.S. District Court for the Eastern District of North 

Carolina. 

1.1.8 "Complaint" means the operative complaint in this Litigation at the time 

the Court enters the Preliminary Approval Order. 

1.1.9 "Cy Pres Distribution" means monies that may be distributed in 

connection with the Settlement pursuant to Paragraph 7. 7 of this Agreement. Cy Pres will only 

be distributed for uncashed or undeposited payments or checks and only then if a second 

distribution to eligible Settlement Class Members is not feasible pursuant to Section 7. 7 of this 

Agreement. 

1.1.10 "Defendant" means UnitedHealth Group Incorporated, as well as their 

respective past, present, and future officers, directors, shareholders, employees, predecessors, 

affiliates, parents, subsidiaries, partners, distributors, principals, insurers, administrators, agents, 
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servants, successors, trustees, vendors, subcontractors, alleged co-conspirators, buyers, 

independent contractors, attorneys, representatives, heirs, executors, experts, consultants, and 

assigns of all of the foregoing persons. 

1.1.11 "Defense Counsel" means Defendant's counsel ofrecord in the Litigation, 

Hogan Lovells US LLP. 

1.1.12 "Effective Date" means the first date by which any Judgment entered 

pursuant to the Agreement becomes Final. 

1.1.13 "Fee A ward" means the amount of attorneys' fees and reimbursement of 

expenses that may be awarded by the Court and that will be paid out of the Settlement Fund. 

1.1.14 "Final" means one business day following the later of the following 

events: (i) the expiration of the time to file a motion to alter or amend a judgment under Fed. R. 

Civ. P. 59(e) has passed without any such motion having been filed; (ii) the expiration of the 

time in which to file an Appeal of any judgment entered pursuant to this Agreement has passed 

without any Appeal having been taken; and (iii) the resolution of any such Appeal in a manner 

that does not reverse or vacate the Judgment and in a manner that permits the consummation of 

the Settlement substantially in accordance with the terms and conditions of this Agreement. Any 

proceeding or order, or any Appeal pertaining solely to any request or order regarding the Fee 

Award will not in any way delay or preclude the Judgment from becoming Final. 

1.1.15 "Final Approval Hearing" means the final hearing, held after the 

Preliminary Approval Order is issued and Settlement Class Members have been given reasonable 

notice and an opportunity to object or to exclude themselves from the Settlement, at which the 

Court will determine whether to finally approve the Settlement and to enter Judgment. 

1.1.16 "Final Approval Order" means an order, providing for, among other 

things, final approval of the Settlement. 

4 



Case 5:23-cv-00708-M-KS     Document 33-1     Filed 03/10/25     Page 5 of 62

Docusign Envelope ID: 9E5488A5-A624-457B-9261-E3A56D3A3A29 

1.1.17 "Funding Date" shall mean twenty (20) days after preliminary approval is 

granted to this Settlement. 

1.1.18 "Judgment" means the judgment to be entered by the Court pursuant to 

the Settlement. 

1.1.19 "Litigation" means Marden 's Ark Corp. v. UnitedHealth Group 

Incorporated, No. 5:23-cv-00708-M-KS, currently pending in the U.S. District Court for the 

Eastern District of North Carolina. 

1.1.20 "Notice Date" means the deadline by which to send notice by mail 

pursuant to the Notice Plan. 

1.1.21 "Notice Plan" means the proposed plan of disseminating to Settlement 

Class Members notice of the proposed Settlement and of the Final Approval Hearing, as 

approved by the Court. 

1.1.22 "Opt-Out Deadline" means the date that is approximately (60) days after 

the Notice Date. 

1.1.23 "Parties" means, collectively, Representative Plaintiff and Defendant. 

1.1.24 "Person" means an individual, corporation, partnership, limited 

partnership, association, joint stock company, estate, legal representative, trust, unincorporated 

association, government or any political subdivision or agency thereof, any business or legal 

entity, and such individual's or entity's spouse, heirs, predecessors, successors, representatives, 

and assignees. 

1.1.25 "Preliminary Approval Order" means an order, providing for, among other 

things, preliminary approval of the Settlement and dissemination of notice to the Settlement 

Class according to the Notice Plan. 
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1.1.26 "Released Claims" means any and all claims, liabilities, demands, causes 

of action, or lawsuits of the Settlement Class Members, whether known or unknown, whether 

legal, statutory, equitable, or of any other type or form, whether under federal, state, or local law 

(including but not limited to any violations of the Telephone Consumer Protection Act, 47 USC 

§ 227, the FCC's related regulations-including internal Do Not Call requirements, similar state 

laws, or unfair or deceptive practices act), and whether brought in an individual, representative, 

or any other capacity, that were brought in the Litigation or could have been brought in the 

litigation or that arise from pre-recorded or artificial voice telephone calls made (to the fullest 

extent that those terms are used, defined, or interpreted by the Telephone Consumer Protection 

Act, 47 U.S.C. § 227, relevant regulatory or administrative promulgations and case law, or 

similar state laws), or attempted to be made, by or on behalf of Defendant from December 11, 

2019, through the date preliminary approval is granted to the Settlement. 

1.1.27 "Released Parties" means Defendant and any respective corporate parent, 

subsidiary, or affiliated entities, along with each of their current, former, and future owners, 

members, partners, officers, directors, shareholders, employees, agents, affiliates, marketers, 

vendors, contractors, assigns, successors, predecessors, servants, insurers, representatives, and 

attorneys. 

1.1.28 "Releasing Parties" means: (a) Representative Plaintiff, and all of its 

present, former, and future predecessors, successors, assigns, parents, subsidiaries, joint ventures, 

and affiliates, and all employees, agents, representatives, consultants, independent contractors, 

insurers, directors, officers, partners, principals, members, attorneys, accountants, financial 

advisors, investors, investment bankers, underwriters, shareholders, lenders, and auditors; (b) 

Settlement Class Members who do not timely opt out of the Settlement Class; ( c) to the extent 

that a Settlement Class Member is not an individual, all of its present, former, and future 
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predecessors, successors, assigns, parents, subsidiaries, joint ventures, and affiliates, and all 

employees, agents, representatives, consultants, independent contractors, insurers, directors, 

officers, partners, principals, members, attorneys, accountants, financial advisors, investors, 

investment bankers, underwriters, shareholders, lenders, and auditors of any of the foregoing 

Persons; and ( d) to the extent the Settlement Class Member is an individual, any present, former, 

and future spouses, as well as the present, former, and future heirs, executors, estates, 

administrators, representatives, agents, attorneys, partners, successors, predecessors, and assigns 

of each of them, and any other representatives of any of the foregoing Persons. 

1.1.29 "Representative Plaintiff' means PlaintiffMarden's Ark Corporation. 

1.1.30 "Service Award" means the amount paid to the Representative Plaintiff for 

service as class representative. 

1.1.31 "Settlement" means the settlement set forth in this Agreement. 

1.1.32 "Settlement Administration Expenses" means the expenses incurred by the 

Settlement Administrator in providing notice, processing claims, administering the Settlement, 

and issuing payments to Settlement Class Members. Settlement Administration Expenses shall 

be paid exclusively from the Settlement Fund. 

1.1.3 3 "Settlement Administrator" means Kroll Settlement Administration. 

1.1.34 "Settlement Class" means all regular users or subscribers to numbers 

assigned to wireless carriers which Optum Community Health Workers called as part of the 

Optum at Home program during the Settlement Class Period using an artificial or pre-recorded 

voice who were not members or subscribers of United Healthcare or that opted out of receiving 

calls from United Healthcare. Excluded from the Settlement Class are: (1) the Judges presiding 

over this action and members of their families; (2) the Defendant, Defendant's respective 

subsidiaries, parent companies, successors, predecessors, and any entity in which the Defendant 
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or their parents have a controlling interest and its current or former officers and directors; (3) 

persons who properly execute and file a timely request for exclusion from the class; and (4) the 

legal representatives, successors or assigns of any such excluded person(s). 

1.1.35 "Settlement Class Member" means a person who falls within the definition 

of the Settlement Class and who does not opt out of the Settlement as set forth in Paragraph 9.4. 

1.1.36 "Settlement Class Period" means December 11, 2019, through the date 

preliminary approval is granted to the Settlement. 

1.1.3 7 "Settlement Fund" means a common fund to which Defendant will 

contribute $1,846,500.00. The Settlement Fund will be non-reversionary and represents 

Defendant's maximum possible payment. 

1.1.3 8 "Settling Parties" means, collectively, Defendant, Representative Plaintiff, 

and all Settlement Class Members. 

1.1.39 The plural of any defined term includes the singular, and the singular of 

any defined term includes the plural. 

2. DENIAL OF WRONGDOING AND LIABILITY 

2.1 Defendant denies the material factual allegations and legal claims asserted by 

Representative Plaintiff in the Litigation, including any and all charges of wrongdoing or liability 

arising out of any of the conduct, statements, acts or omissions alleged, or that could have been 

alleged, in the Litigation. Further, Defendant maintains that it has strong, meritorious defenses to 

the claims alleged in the Litigation and that it was prepared to vigorously defend all aspects of 

the Litigation. 

2.2 Defendant's Position on Conditional Certification of the Settlement Class. 

Defendant disputes that a class would be manageable or that common issues predominate over 

individual ones, and denies that a litigation class properly could be certified on the claims 
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asserted in the Litigation. However, solely for purposes of avoiding the expense and 

inconvenience of further litigation, Defendant does not oppose and hereby agrees to certification 

of the Settlement Class defined in Paragraph 1.1.34, for settlement purposes only, pursuant to 

Fed. R. Civ. P. 23(b)(3). Certification of the Settlement Class for settlement purposes will not be 

deemed a concession that certification of any litigation class in the Litigation is, or was, 

appropriate, nor would Defendant be precluded from challenging class certification in further 

proceedings in the Litigation or in any other action if the Settlement is not finalized or finally 

approved. If the Settlement is not finally approved by the Court for any reason whatsoever, the 

certification of the Settlement Class resulting from this Agreement will be void, and no doctrine 

of waiver, estoppel or preclusion will be asserted in any proceedings involving Defendant. No 

agreements made by or entered into by Defendant in connection with the Settlement may be used 

by Plaintiff, any person in the Settlement Class or any other person to establish any of the 

elements of class certification in any litigated certification proceedings, whether in the Litigation, 

or any other judicial proceeding. 

2.3 Admissibility. Additionally, this Agreement, any negotiations or proceedings 

related to it, the implementation of it, and any papers submitted in support of the motions for 

approval of it (collectively, the "Settlement Proceedings") are not to be construed as or deemed 

to be evidence of any admission or concession by any of the Parties regarding liability, damages, 

or the appropriateness of class treatment, and are not to be offered or received in evidence in any 

action or proceeding for any purpose whatsoever; provided, however, that this Agreement and 

the Settlement Proceedings may be presented to the Court in connection with the implementation 

or enforcement of this Agreement, or as may be necessary or appropriate to further the purposes 

sought to be achieved by this Agreement. 
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3. THE BENEFITS OF SETTLEMENT 

3 .1 Class Counsel and Representative Plaintiff recognize and acknowledge the 

expense and length of continued proceedings that would be necessary to prosecute the Litigation 

against Defendant through trial and appeals. Class Counsel also has taken into account the 

strength of Defendant's defenses, difficulties in obtaining class certification and proving liability, 

and the uncertain outcome and risk of the litigation, especially in complex actions such as this 

one, and the inherent delays in such litigation. Class Counsel believes that the proposed 

Settlement confers substantial benefits upon the Settlement Class. Based on their evaluation of 

all of these factors, Representative Plaintiff and Class Counsel have determined that the 

Settlement is in the best interests of Representative Plaintiff and the Settlement Class. 

4. SETTLEMENT TERMS 

4.1 Settlement Fund: Defendant will cause to be created a Settlement Fund in the 

amount of $1,846,500.00 for the purpose of making all required payments under this Settlement. 

The Parties agree that Defendant's maximum monetary obligation under this Agreement shall 

not exceed $1,846,500.00. Upon payment of the $1,846,500.00, Defendant's payment 

obligations under this Agreement shall be deemed to have been fully satisfied. 

4.2 The Settlement Fund shall be a Qualified Settlement Fund (QSF) under Section 

468B of the Internal Revenue Code and 26 C.F .R. § 1.468B-1, established pursuant to the 

Preliminary Approval Order. The Settlement Administrator shall be the Administrator of the 

QSF. 

4.3 Payment to Settlement Class Members 

4.3.1 Each Settlement Class Member shall be entitled to submit one claim per 

telephone number it, he, or she used or subscribed to for a payment. Adequate and customary 

procedures and standards will be used by the Settlement Administrator to prevent the payment of 
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fraudulent claims and to pay only legitimate claims, including, but not limited to, verifying 

claims with information provided by Defendant where feasible and requiring a unique identifier 

in connection with all claims. 

4.3.2 Each Settlement Class Member who submits an Approved Claim shall be 

entitled to payment in an amount equivalent to their pro rata share of the Settlement Fund after 

any approved Service Award, Fee Award, and Settlement Administration Expenses are deducted. 

Payments will be made directly to Settlement Class Members by the Settlement Administrator. 

5. ATTORNEYS' FEES, EXPENSES, AND COSTS AND SERVICE A WARD 

5 .1 Class Counsel shall apply to the Court for attorneys' fees and documented and 

reasonable expenses and costs and for a Service A ward for Representative Plaintiff. Class 

Counsel's application for fees, expenses, and costs and a Service Award for Representative 

Plaintiff shall be filed no later than thirty (30) days prior to the Opt-Out Deadline. Any Fee 

Award and/or Service Award approved by the Court shall be paid solely out of the Settlement 

Fund and shall not increase Defendant's total financial liability with respect to this Agreement or 

Settlement. 

5.2 In the event the Court approves the Settlement, but declines to award a Fee Award 

and/or Service Award in the amount requested by Class Counsel, the Settlement will 

nevertheless be binding on the Parties and the Settlement Class Members. 

5.3 Defendant shall have no liability to Class Counsel or any other Person arising 

from any claim regarding the division of any award of attorneys' fees, expenses, and costs 

between and among Class Counsel or any other counsel who may claim entitlement to any 

portion of the Fee Award. 

5 .4 The Fee Award and Service Award, if approved by the Court, shall be paid by 

wire transfer from the Settlement Fund no later than sixty (60) days following the Effective Date, 
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provided that the Person being paid has executed a Form W-9 to the Settlement Administrator. 

The Fee Award shall be paid from the Settlement Fund, and Defendant shall have no additional 

obligation to pay for attorneys' fees, costs and/or expenses of any kind. 

5.5 The Court shall retainjurisdiction of any dispute regarding the Fee Award and 

any repayment of any amount of the Fee Award. 

6. ADMINISTRATION AND NOTICE 

6.1 All costs and expenses of administering the Settlement and providing reasonable 

notice in accordance with the Preliminary Approval Order shall be paid out of the Settlement 

Fund, including the cost ofCAFA Notice. 

6.2 The Settlement Administrator will facilitate the notice process by assisting the 

Parties in the implementation of the Notice Plan, as well as CAFA Notice. 

6.3 Class Settlement Website 

6.3.1 The Settlement Administrator will create and maintain the Class 

Settlement Website, to be activated within thirty (30) days of Preliminary Approval. The 

Settlement Administrator's responsibilities will also include securing an appropriate URL to be 

agreed upon by the Parties. The Class Settlement Website will contain information about the 

Settlement and case-related documents such as the Settlement Agreement, the Long-Form Notice 

in the form attached hereto as Exhibit B, subject to Court modification and/or approval, the 

Claim Form, the Preliminary Approval Order, Class Counsel's application for a Fee Award and 

Service Award, and the Complaint. Settlement Class Members shall have the option to file a 

claim electronically using the Class Settlement Website. 

6.3.2 The Class Settlement Website will terminate (be removed from the 

internet) and no longer be maintained by the Settlement Administrator thirty (30) days after 
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either (a) the Effective Date or (b) the date on which the Settlement Agreement is terminated or 

otherwise not approved in full, if the Settlement is terminated or otherwise not approved in full. 

6.3.3 All costs and expenses related to the Class Settlement Website shall be 

paid out of the Settlement Fund. 

6.4 CAFA Notice 

6.4.1 The Parties agree that the Settlement Administrator shall serve notice of 

the settlement that meets the requirements of CAFA, 28 U.S.C. § 1715, on the appropriate 

federal and state officials no later than ten ( 10) days after the filing of this Settlement Agreement 

with the Court. 

6.4.2 All costs and expenses related to the CAFA Notice shall be paid out of the 

Settlement Fund. 

6.4.3 The Settlement Administrator will file a certification with the Court 

stating the date(s) on which the CAFA Notices were sent. Each Party will provide the other Party 

with any substantive responses received in response to any CAFA Notice. 

6.5 Notice Plan 

6.5.1 The Notice Plan shall conform to all applicable requirements of the 

Federal Rules of Civil Procedure, the U.S. Constitution (including the Due Process Clauses), and 

any other applicable law, and shall otherwise be in the manner and form agreed upon by the 

Parties and approved by the Court. 

6.5.2 The Settlement Administrator will use customary procedures including, 

third party services, to identify mailing and email addresses for the Settlement Class Members 

whose telephone numbers are listed in redacted form on Exhibit C. 

6.5.3 Subject to Court approval, within thirty (30) days after the Court enters the 

Preliminary Approval Order, the Settlement Administrator shall send direct notice substantially 
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in the form of the Summary Notice in Exhibit D, as modified and/or approved by the Court, via 

U.S. Postal Service to any Settlement Class Member for which a mailing address is identified 

and/or by email to any Settlement Class Member for which an email address is identified. The 

Settlement Administrator will use customary procedures, including a search of the United States 

Postal Service's National Change of Address database, to update Settlement Class Members' 

addresses. The Settlement Administrator will use customary procedures, including third party 

services, to identify an alternate address for any Settlement Class Member for whom a mailed 

notice is returned as undeliverable, and promptly remail notice to them. 

6.5.4 Subject to Court approval, within thirty (30) days after the Court enters 

Preliminary Approval, the Settlement Administrator shall disseminate a plain-language notice 

publicizing the Settlement and directing potential Settlement Class Members who did not receive 

direct notice to the Class Settlement Website to file a Claim Form through an internet media 

campaign designed by the Parties and the Settlement Administrator to target adults 18 years or 

older with telephone numbers that have been reassigned during the Settlement Class Period on 

desktop and mobile devices via the Google Display Network and Facebook social media 

platform for a 60-day duration. 

7. CLAIMS PROCESS 

7 .1 Submission of Claims. To obtain a payment from the Settlement, Settlement Class 

Members must timely submit by mail or online via the Class Settlement Website a valid Claim 

Form substantially in the form attached as Exhibit A, as modified and/or approved by the Court, 

by the Claims Deadline. All Claim Forms must be submitted to the Settlement Administrator by 

the Claims Deadline. A valid Claim Form means a Claim Form containing all required 

information, including a unique claimant identifier, and which is signed by the claimant and is 

timely submitted. Any Claim Form which is not timely submitted shall be denied. In the event a 
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