
 
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MINNESOTA 
 
GARY and CARYL LUIS, GARY A. 
MENTZ, MICHAEL J. VITSE and 
MERRI L. VITSE, individually and on 
behalf of all others similarly situated, 
 
Plaintiffs, 
v. 
 
RBC CAPITAL MARKETS, LLC, 
 
Defendant. 

Case No. 
 
 
 
CLASS ACTION COMPLAINT 
 
DEMAND FOR JURY TRIAL 
 

 

Plaintiffs Gary and Caryl Luis, Gary A. Mentz, Michael J. and Merri L. Vitse by 

and through their counsel, Scarlett & Hirsch, P.A., and Gustafson Gluek PLLC, bring this 

putative class action lawsuit under Minnesota common law, and respectfully request that 

the Court issue an award granting Plaintiffs compensatory damages, pre-judgment interest, 

post-judgment interest, attorneys’ fees, and costs. 

NATURE OF THE ACTION 
 

1. As detailed below, the misconduct of RBC Capital Markets, LLC (“RBC” or 

“Defendant”) included, inter alia, breaches of fiduciary duty, negligence, and breach of 

contract with respect to the sales of RBC’s proprietary Reverse Convertible Note (“RCN”) 

offerings.   Defendant’s recommendations for Plaintiffs to invest in the RCNs violated 

Plaintiffs’ expressed and written instructions regarding their restrictions on options trading. 

Defendant’s conduct caused Plaintiffs to lose a substantial part of their investments in these 

products, while RBC reaped staggering financial rewards by executing trades outside the 
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clearly established contractual limits of Plaintiffs’ accounts.  

2. Reverse Convertible Notes are inherently risky and complex structured 

securities with embedded short put options. They are inordinately risky and beyond the 

understanding of most of the American investing public.   

3. Financial Industry Regulatory Authority (“FINRA”) rules and regulations 

required RBC to note on opening account documents the expressed trading authorizations 

given to RBC by each Plaintiff.   At the time each member of the putative class opened a 

brokerage account with RBC, he or she gave RBC express instructions.   

4. Each Plaintiff also gave written instructions to RBC with respect to buying 

or selling options in his or her account.  These instructions, as required by FINRA rules 

and regulations, are reflected on the RBC “Options Client Agreement & Approval Form” 

(“client options instructions”), a sample of which is attached hereto as Exhibit A. In the 

case of the recommendation by RBC for investment in RCNs, it was necessary that the 

client options instructions form authorized selling put options since, as explained above, 

each RCN contained an embedded put option that was sold by RBC.  

5. Members of the putative class consist of RBC customers who did not 

specifically give authorization in writing for selling put options.   In other words, the client 

options instructions form established whether or not RCNs were permitted in the account.  

If the form did not authorize put options, which is the foundational make-up of RCNs, and 

RBC executed trades in those investments anyway, the customers who owned those 

accounts are members of the putative class.  

CASE 0:16-cv-03873   Document 1   Filed 11/10/16   Page 2 of 18



3 
 

6. The Defendant’s bad conduct is evidenced by the fact that FINRA recently 

fined RBC $1 Million for not having appropriate supervisory procedures in place for 

recommending RCNs.  

7. In addition to violating Plaintiffs’ client options instructions, FINRA 

uncovered the fact that RBC marketed and sold these complicated, structured securities 

without having in place supervisory systems and procedures designed to ensure compliance 

with, not only applicable securities laws and regulations, but its own internal guidelines.  

FINRA’s investigation into RBC’s failures to have the appropriate supervisory systems 

resulted in a $1 million fine and $432,000 restitution, which RBC agreed to pay (Exhibit 

B).  In response to FINRA’s findings, RBC signed a Letter of Acceptance, Waiver and 

Consent (“AWC”) on February 27, 2015 (Exhibit C), admitting its pervasive rules 

violations, agreeing to pay the fine, and restitution and to overhaul its supervisory systems 

with respect to the sale of RCNs.   

8. At the time Defendant invested Plaintiffs’ funds in the RCN, they did not 

authorize investments in put options contained in RCNs. Therefore, RBC’s trades violated 

the account opening contracts with each Plaintiff.   

THE PARTIES 

9. Plaintiffs Gary (64) and Caryl Luis (67) jointly invested $279,126.49 in 

RBC reverse convertibles, losing approximately $170,000. Gary retired in 2009 and 

Caryl retired in 2005.  They did not authorize RBC to engage in selling puts that are 

embedded in each and every RCN that Mr. and Mrs. Luis invested in. They are not 

sophisticated investors and have never traded in options. They currently reside in Granite 
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Bay, California. 

10. Plaintiff Gary A. Mentz (52) invested $36,000 in RBC reverse convertibles, 

losing almost the entire investment.  Mr. Mentz only gave RBC written authorization to 

trade in covert equity/index call writing options, not puts required to purchase RCNs. Mr. 

Mentz did not authorize RBC to engage in selling puts that are embedded in each and every 

RCN that Mr. Mentz invested in. Mr. Mentz has never traded in options. He currently 

resides in Faribault, Minnesota. 

11. Plaintiffs Michael J. Vitse (62) and Merri L. Vitse (61) jointly invested 

approximately $12,000 in RBC reverse convertibles, losing almost the entire investment. 

They only gave RBC written authorization to trade in covert equity/index call writing 

options, not puts required to purchase RCNs.  They did not authorize RBC to engage in 

selling puts that are embedded in each and every RCN that they invested in. They were not 

sophisticated investors and had not traded in options before. They currently live in 

Rochester, Minnesota.  

12. Defendant RBC Capital Markets, LLC is a Minnesota Corporation, with its 

principal place of business in New York, New York.   

JURISDICTION AND VENUE 

13. This Court has jurisdiction over this matter pursuant to the Class Action 

Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d). CAFA’s requirements are satisfied 

in that (1) the members of the Class exceed 100; (2) the citizenship of at least one 

proposed Class member is different from that of at least one Defendant; and (3) the 
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matter in controversy, after aggregating the claims of the proposed Class members, 

exceeds $5,000,000, exclusive of interest and costs. 

14. Venue is proper in this federal district because the violations that give rise to 

this putative class action occurred in this District.  Venue is also proper because Defendant 

transacts and has transacted business in this District at times material to this action. 

FACTS 

Contractual Documents and Fiduciary Duty 

15. Upon opening an investment account with RBC, each Plaintiff entered into 

a contract with Defendant. That contract is the Account Opening Agreement. Defendant 

breached its contractual promises and its fiduciary duty owed to each Plaintiff by failing to 

follow the specific instructions and adhering to clear investment parameters established in 

those contracts. That breach occurred when RBC invested Plaintiffs’ money in RCNs, 

which contain a put option. Put options are contrary to the express instructions of each 

Plaintiff and class member. 

An Embedded Put Option Make RCNs Extremely Risky  

16. Plaintiffs suffered devastating losses because their option trading 

instructions did not permit RCNs in their accounts. 

17. In contrast to a traditional bond, a RCN contains additional risks tied to an 

asset which is often – as it is here – a single, and most always, a volatile stock.  RCNs 

involve terms, features, and risks that are difficult for individual investors and investment 

professionals alike to evaluate.   
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18. RCNs have two components.  First, they are debt instruments that pay an 

above-market coupon.  Second, they are a derivative – an aspect understood by relatively 

few investors – in the form of an embedded short put option that gave RBC the right to 

repay principal to Plaintiffs in the form of a set amount of the underlying stock, rather than 

cash, if the price of the underlying stock dipped below a predetermined price (called the 

“knock-in” level or “barrier price”), which it did for all of the Plaintiffs and class members 

here as well as all of the RBC investors in the 2015 FINRA enforcement action.  

19. FINRA was so concerned with the abuses in the sales of the complicated 

reverse convertible notes and the flagrant and pervasive supervisory abuses committed by 

RBC that, shortly after it levied the $1.4 million fine and restitution against RBC, an 

“Investor Alert” was issued by FINRA specifically because of what FINRA learned about 

what RBC had failed to do (Exhibit D).1  FINRA alerted investors to the fact that there are 

“numerous risks” with reverse convertibles; that they carry “the additional risks of the 

unrelated assets, which are often stocks”; that “investors in these products take on 

significantly greater risks”; that they are “all but impossible” for investors to determine 

                                                 
1  The Investor Alert begins with this statement: “FINRA is reissuing this alert on the 
heels of its enforcement action related to supervisory failures resulting in the sale of 
unsuitable reverse convertibles.”  It also characterized such an investment as a “bet.”  The 
following is FINRA’s statement in the Alert: 

 
You are betting that the value of the underlying asset will 
remain stable or go up, while the issuer [RBC] is betting that 
the price will fall. 
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what fee they are paying; that there is no principal protection; and that they are highly 

illiquid because there is virtually no secondary market for them. 

20. RCNs are not conventional fixed-income investments.  A conventional fixed-

income investment, like a bond, carries only a risk attributable to the issuer.  An RCN 

carries with it not only the issuer’s risk, but the risk and the volatility of the underlying 

security – in these cases, stocks.   With a RCN, the investor carries 100% of the risk.  RCNs 

are a terrible deal for the investor, but a terrific deal for RBC.  There are several reasons 

why this is so.  First, numerous studies have found that RCNs are overpriced, i.e., upon 

sale, investors pay a premium to the issuer, here RBC, from 2.5% to as much as 

7%.  Second, once Plaintiffs made the investment, RBC then immediately sold to the open 

market the embedded put it purchased as part of the sale, but at a far greater price than was 

paid to the investor. This resulted in a profit to RBC of a sufficient amount so as to ensure 

that no matter how the RCN performed, RBC would make a profit.   Third, to the extent 

that the coupon equaled that of RBC’s conventional bond payments, there is a factor of 

profit such as RBC makes on its conventional bond issues.  Fourth, RBC kept the dividends 

that were paid on the underlying stock as long as the stock price remained above the knock-

in level.  Fifth, if the stock price fell below the knock-in level, such as happened to all of 

the Plaintiffs here, the devalued stock was “put” to the Plaintiffs and any interest payments 

by RBC immediately ceased.  When all five of these factors are added up, the profit to 

RBC far exceeded the total sum of interest payments made to the Plaintiffs, even if the 

value of the underlying stock never breached the knock-in level.  
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21. The sale of each RCN to Plaintiffs violated each Plaintiff’s express 

instructions. Those instructions did not authorize the sale of put options and, as a result, 

was not only a breach of fiduciary duty by Defendant, but also a breach of the contract 

between each member of the class and Defendant.  

22. But there is more potential downside to the investors.  They do not gain even 

if the underlying stock shoots up in value.  If the underlying stock increased in value (which 

did not happen to the members of the putative class), RBC would not have passed that 

value increase on to the investor.  If, on the other hand, there was a significant drop in the 

underlying stock price and it breached the knock-in point (which did happen to the 

Plaintiffs here), it was the Plaintiffs who suffered the loss in the stock’s value, not 

RBC.  RBC simply kept the Plaintiffs’ invested principal while the holder of the put option 

“put” the devalued shares to Plaintiffs.  And, to add insult to injury, if any of the Plaintiffs 

decided to sell the devalued underlying stock, they would likely do it through RBC and 

would have to pay RBC a commission for the privilege.  Simply put, at the time of initial 

sale to the investor, RBC was guaranteed to never lose money whether the instrument 

converted or whether it successfully reached maturity.  Not so with the investor.  

Volatile Nature of the Underlying Stock 

23. Each RCN was linked to a volatile stock in order to inflate the price of the 

embedded put option on the open market, thereby greatly increasing the profit margin to 

RBC.   
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24. Defendant RBC linked most all of its RCNs to volatile stocks, thereby 

making the offerings highly risky and costly to the investor, yet extremely profitable for 

RBC when the embedded put option was sold on the open market.   

25. RBC chose volatile stocks because volatility adds value to the embedded put 

when sold on the open market.  Stocks that are volatile go through more frequent strike 

price levels than non-volatile stocks. Thus, an option on a volatile stock is much more 

expensive to buy on the open market than an option linked to a far less volatile stock. Even 

a small change in the volatility estimate can have a substantial impact on an options price.   

26. By selling a put option linked to a volatile stock, the risk to the investor was 

greatly increased, but RBC designed it that way to increase its profit margin, despite the 

fact that the put options violated the express written instructions by each and every 

Plaintiff.  To give an idea of the volatility injected into the reverse convertibles sold to the 

Plaintiffs, the following are examples of some of the volatile stocks linked to the notes sold 

to the Plaintiffs: 

The Manitowoc Co., Inc. (MTW) – Fluctuated wildly back 
and forth between $4 and $49 over the several years prior to 
being linked to the reverse convertibles in issue here.   
 
Silver Wheaton Corp. (SLW) – Up and down between $32 
and $47 over the months in 2011 prior to being linked to the 
reverse convertibles sold to Plaintiffs.   
 
JDS Uniphase Corp. (JDSU) – Went from $8 on January 1, 
2011 up to $16 shortly thereafter then down to $8 just prior to 
being linked to the reverse convertibles sold to some of the 
Plaintiffs.   
 
LDK Solar Corp., Ltd. (LDK) – Presently selling for around 
7 cents per share.  On a steady and precipitous decline from 
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approximately $14 per share in the beginning of 2011 down to 
less than half of that when it was linked to the reverse 
convertible notes recommended by RBC.   
 
Hecla Mining Co. (HL) – Extremely volatile stock.  It began 
2011 right around $11 and continued to slip through the year 
down over 35% to approximately $7 and bouncing back and 
forth.    
 

CLASS ALLEGATIONS  

27. Plaintiffs bring this putative class action under Federal Rule of Civil 

Procedure 23(a) and (b)(3). 

28. The Class is defined as:  

All persons and entities to whom Defendant sold Reverse Convertible Notes 
from January 1, 2008 to the present, whose written instructions to RBC did 
not authorize selling put options.   

29. Excluded from the putative class are the Defendant, Defendant’s directors 

and officers, immediate families of Defendant’s directors and officers, and any entity in 

which the Defendant maintained a controlling interest, or that is related to or affiliated with 

the Defendant, or the legal representatives, agents, affiliates, heirs, successors-in-interests 

or assignees of any such excluded person.    

30. The putative class satisfies Rule 23(a) regarding numerosity, typicality, 

commonality, superiority, and adequacy.  

31. Numerosity - The members of the putative class are so numerous and 

geographically dispersed that joinder of all members would be impracticable.  Plaintiffs 

estimate the number of putative class members to be several thousand or more. Plaintiffs 
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live in numerous states, and the class would not be primarily composed of plaintiffs from 

any one state.   

32. The precise number of putative class members can easily be ascertained from 

Defendant’s records.   

33. Notice may be provided to class members using first-class mail and other 

means.  

34. Typicality – Plaintiffs’ claims are typical of all putative class members’ 

claims because Plaintiffs and all putative class members’ damages stem from the same 

risky RCNs (built upon volatile underlying stocks and unauthorized embedded put 

options).   

35. Commonality - Common questions of law and fact exist as to all putative 

class members and predominate over questions affecting individual putative class 

members.  Among the questions of law and fact common to the putative class are:  

a. Whether RBC invested Plaintiffs and the putative class in RCNs in 
violation of their expressed, written instructions with respect to 
limitations and lack of authorization to sell put options in their 
accounts;  
 

b. Whether RBC breached its fiduciary duty to Plaintiffs and the 
purported class by failing to follow their expressed instructions 
regarding options trading;  

 
c. Whether RBC breached its duty of care and loyalty to its customers 

regarding its sale of the proprietary reverse convertible notes;  
 

d. Whether RBC was unjustly enriched at the expense of Plaintiffs and 
the putative class;  
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e. Whether, and to what extent, Plaintiffs and the putative class were 
damaged by RBC’s conduct.  

 
36. Superiority - A class action is superior to other available methods for the 

fair and efficient means to resolve this controversy.  The expense and burden of individual 

cases for such putative class members make it quite difficult for individual class members 

to seek redress against RBC for the misconduct and negligence identified in this putative 

class action Complaint.  Plaintiffs know of no difficulty that will be encountered in the 

management of this litigation that would preclude its maintenance as a class action.  

37. Adequacy - Plaintiffs fairly and adequately represent the putative class. 

Plaintiff has retained counsel experienced in sophisticated securities class action litigation. 

38. Class action treatment is a superior method for the fair and efficient 

adjudication of this controversy in that, among other things, such treatment will permit a 

large number of similarly situated persons to prosecute their common claims in a single 

forum simultaneously, efficiently, and without the unnecessary duplication of evidence, 

effort, and expense that numerous individual actions would engender. The benefits of a 

proceeding through the class mechanism, including providing injured persons with a 

method for obtaining redress for claims that it might not be practicable to pursue 

individually, substantially outweigh any difficulties that may arise in management of this 

class action.  

39. The prosecution of separate actions would create a risk of inconsistent or 

varying adjudications, establishing incompatible standards of conduct for Defendants, and 

would frustrate the efforts of this Court in efficiently resolving these claims.   
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COUNT ONE - BREACH OF FIDUCIARY DUTY  

40. Plaintiffs incorporate here by reference all allegations set forth above, as if 

fully here alleged.   

41. Defendant RBC had a fiduciary duty to act in good faith and engage in fair 

dealing with Plaintiffs.   

42. Defendant RBC breached its fiduciary duty to Plaintiffs by failing to follow 

the expressed and written instructions of the Plaintiffs and members of the putative class 

regarding the lack of authorization to engage in selling put options; by selling reverse 

convertible notes containing a put option to customers that violated the expressed 

instructions of Plaintiffs and members of the putative class. 

43. Defendant’s breach of its fiduciary duty caused Plaintiffs and putative class 

members to suffer substantial financial harm; as Defendant stood in the best position to 

prevent Plaintiffs and the putative class members from purchasing the reverse convertible 

notes. Defendant, instead, put its own financial interests ahead of those of Plaintiffs and 

the putative class members. 

44. Plaintiffs and members of the putative class were damaged by RBC’s breach 

of its fiduciary duty.   

COUNT TWO – COMMON LAW NEGLIGENCE 

45. Plaintiffs incorporate here by reference all the allegations set forth above, as 

if fully here alleged. 
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46. RBC owed a duty of care in all of its business dealings with Plaintiffs and 

the putative class members and the duty to follow their expressed instructions.  

47. RBC breached that duty by executing the purchase of reverse convertible 

notes in violation of the expressed instructions of Plaintiffs with respect to their lack of 

written authorization to invest in securities that contained put options such as the reverse 

convertible notes in question here.  See Minneapolis Employees Retirement Fund v. 

Allison-Williams Co., 519 N.W.2d 176 (Minn. 1994); Rude v. Larson, 207 N.W.2d 709 

(Minn. 1973); See also First Presbyterian Church of Mankato, Minn. v. John G. Kinnard 

& Co., Inc., 881 F.Supp. 441, 446 (D. Minn. 1995) (complaint adequately alleged that 

stockbroker owed his customer the duty to exercise due care in executing all instructions 

expressly given to him).  

48. RBC’s violation of its fiduciary duty to follow expressed instructions given 

to its registered representatives was the factual and proximate cause of the damages to 

Plaintiffs and members of the putative class.  

COUNT THREE – BREACH OF CONTRACT  

49. Plaintiffs incorporate here by reference all the allegations set forth above, as 

if fully here alleged. 

50. Plaintiffs and all putative class members executed “new account” paperwork 

that consisted of contractual agreements that set forth the express instructions and 

authorizations of the types of securities Plaintiffs would allow to be offered and sold in 

their accounts. 
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51. As part of this new account paperwork, Plaintiffs executed specific contracts 

for the purchase of option securities.  This “Options Client Agreement and Approval 

Form,” drafted by RBC, expressly proved for the specific kinds of option securities RBC 

could offer and sell to Plaintiffs.  A copy of Plaintiff Vitses’ Options Client Agreement and 

Approval Forms are attached hereto as Exhibit A. 

52. The “Options Client Agreement and Approval Form” is a valid and 

enforceable contract. 

53. The “Options Client Agreement and Approval Form” was supported by valid 

consideration because the Plaintiffs and putative class members fully performed their 

obligations under the contract and paid RBC fees to serve as agent and advisor for their 

accounts.  

54. RBC executed the sale of RCNs containing an underlying put option, to 

Plaintiffs in violation of their express written instructions and authorizations, thereby 

breaching its contract with each Plaintiff and member of the putative class. 

55. As a direct, foreseeable, and proximate result of RBC’s breach of contract, 

Plaintiffs and members of the putative class suffered great financial harm.   

COUNT FOUR – PROMISSORY ESTOPPEL  

56. Plaintiffs incorporate here by reference all the allegations set forth above, as 

if fully here alleged. 

57. Defendant RBC entered into direct contracts with Plaintiffs and each putative 

class member, and/or was subject to express and implied contracts with third-parties, 

including, but not limited to, NASD and FINRA.  
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58. Pursuant to those agreements, Defendant RBC promised to comply with its 

fiduciary obligations and securities industry rules and regulations, in accordance with 

Defendant RBC’s policies and procedures, to act in good faith and in the client’s best 

interests, and to comply with federal laws, state laws, and FINRA Conduct Rules for the 

benefit of Plaintiffs.  

59. Those agreements established clear boundaries for the types of investments 

that were allowed to be expressly offered and sold for Plaintiffs and the purported Class. 

The RCNs in questions violated those express contractual boundaries.  

60. RBC’s participation in these industry groups and agreements was intend to 

induce its customer’s reliance on its advice.  

61. As a result of their reliance Plaintiffs were harmed.  

COUNT FIVE – UNJUST ENRICHMENT/QUASI-CONTRACT 

62. Plaintiffs incorporate here by reference all the set forth above, as if fully here 

alleged. 

63. The embedded put option of the RCN led Plaintiffs to confer a financial 

benefit on RBC. 

64. By the very nature of the product, RBC was able to receive the benefit 

whether the underlying stock appreciated, or whether it fell below the knock-in level, 

resulting in a loss to the Plaintiffs, despite the fact Plaintiffs and the members of the class 

did not authorize RBC to sell them a securities investment that contained a put option.  

65. Because of the inherent “win-win” scenario of RCNs to the benefit of RBC 

only, RBC was unjustly enriched at the expense of Plaintiffs.  
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs seek the following relief and judgment:  

A. That this action is a proper class action, certifying Plaintiffs as Class 

Representatives under Fed. R. Civ. P. 23(b)(3) and Plaintiffs’ counsel as Class Counsel; 

B. An award of compensatory damages for the RBC reverse convertible notes 

that Plaintiffs and the putative class members purchased;  

C. Pre-judgment and post-judgment interest, at the legal rate, for Plaintiffs’ loss 

of use of capital, as permitted by Minnesota law; 

D. All costs and fees incurred in this action including all forum fees, expert 

witness-related fees, and any additional costs/fees incurred by the undersigned counsel;  

E. A reasonable award for serving as Class Representative; and  

F. Such further relief as the Court deems just and appropriate.  

JURY TRIAL DEMANDED  

Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiff demands a trial by jury 

of all of the claims asserted in this Complaint so triable.  

 
Dated: November 10, 2016 Respectfully submitted, 
 
 GUSTAFSON GLUEK PLLC 
  
 s/David A. Goodwin    
 Daniel E. Gustafson (#202241) 
 Daniel C. Hedlund (#258337) 
 David A. Goodwin (#386715) 
 Eric S. Taubel (#0392491) 
 Canadian Pacific Plaza 
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 120 South 6th Street, Suite 2600 
 Minneapolis, MN 55402 
 Tel: (612) 333-8844 
 Fax: (612) 339-6622 
 E-mail: dgustafson@gustafsongluek.com  
 dhedlund@gustafsongluek.com  
 dgoodwin@gustafsongluek.com  
 etaubel@gustafsongluek.com  
 
 

Scott D. Hirsch  
Charles E. Scarlett 
SCARLETT & HIRSCH, P.A.  
7777 Glades Road, Suite 200 
Boca Raton, FL 33434 
Tel: (561) 278-6707 
Fax: (561) 278-6244 
E-mail: scott@shlawfla.com 
 charles@shlawfla.com      

 
 

Attorneys for Plaintiffs 
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