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LAW OFFICES OF GARY R. CARLIN, APC
GARY R. CARLIN, CSBN: 44945
gatiy garycarlinlaw.com
0T East Ocean Blvd., Suite 1550
Long Beach, California 90802
Telephone: (562) 432-8933
Facsimile: (562) 435-1656

Attorneys for Plaintiffs, FRANK LOWENBERG

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

FRANK LOWENBERG
individually and on behalf of all
members of the public similarly
situated,

Plaintiffs,
VS.

ILLINOIS MUTUAL LIFE
INSURANCE COMPANY, an
Illinois corporation; and DOES 1
through 50, inclusive

Defendants.

CASE NO.:
CLASS ACTION COMPLAINT

(1) BREACH OF THE IMPLIED
COVENANT OF GOOD FAITH AND
FAIR DEALING;

(2) BREACH OF INSURANCE
CONTRACT; AND

(3) DECLARATORY JUDGMENT

[DEMAND FOR JURY TRIAL)]
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STATEMENT OF THE CASE

1. Defendants intentionaily and willfully canceled over twenty (20)

“Renewable for Life” insurance policies. Plaintiff, along with Class members, were

promised a “Renewable for Life” insurance policy so long they paid the premiums
to the policy. Despite paying the premiums, DEFENDANT believed that it was
justifiable to cancel all remaining policies because it was no longer “profitable.”
Plaintiff, like many other class members, have had their premiums for over fifty
(50) years, and now that they have entered their golden years, DEFENDANT
decided to not honor their end of the bargain and cancel the “Renewable for Life”
insurance. Plaintiff and Class members lost health coverage in a time that they most
need it, a time that no other insurance company would want to grant them an
insurance policy without it costing a fortune because of their age and health.
Plaintiff and Class members lost their bargain for exchange, the insurance coverage
and they lost the opportunity to choose a health insurance plan that does not cost a
fortune because of their reliance on DEFENDANT’s Policy terms; because of this,
Plaintiff and Class members seek special, compensatory, punitive damages, and an
injunction.
PARTIES

2. At all times herein mentioned, PLAINTIFFS have been a citizen of the

state of California.

3. PLAINTIFFS are informed and believe that DEFENDANT is, and at
2-
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all relevant times herein, been an Illinois Corporation and doing business within
California purposefully availing itself to the jurisdiction, capable of suing and being
sued in California.

4, PLAINTIFFS are informed and believe that DEFENDANT, and
DOES 1-50, inclusive, and each of them, engaged in insuring individuals, under the
laws of the State of California and doing business within the county of Marin, State
of California,

5. PLAINTIFES are informed and believe and thereon allege that each of]
the DEFENDANTS herein were at all times the agent, employee, or representative
of each remaining DEFENDANTS and were at all times herein acting within and
outside the scope and purpose of said agency and employment. PLAINTIFFS
further allege that as to each DEFENDANT, whether named or referred to as a
fictitious name, said DEFENDANTS supervised, ratified, controlled, acquiesced in,
adopted, directed, substantially participated in, and/or approved the acts, errors,
and/or omissions, of each remaining DEFENDANT.

6. PLAINTIFFS are informed and believe that the DEFENDANTS
committed other wrongful acts or omissions of which PLAINTIFFS are presently
unaware. PLAINTIFFS shall conduct discovery to identify said wrongful acts and
will seek leave of court to amend this Complaint to add said acts upon discovery.

7. That the true names and capacities, whether individual, corporate,

associate, or otherwise, of defendants DOES 1 through 50, inclusive are unknown
23
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to PLAINTIFES, who therefore sues said Defendants by such fictitious names.
PLAINTIFFS are informed and believe and thereon allege that each of the
Defendants designed herein as a DOE is legally responsible in some manner for the
events and happenings referred to herein, and legally caused injury and damages

proximately thereby to PLAINTIFFS, as herein alleged.

JURISDICTION AND VENUE

8. This Court has subject-matter jurisdiction over this action pursuant to
28 U.S.C. §1332(d)(2). The amount in controversy against the class representative
exceeds $75,000. Also, the class representative is a citizen of California and
Defendant is a citizen of Illinois.

9. Pursuant to 28 U.S.C. § 1391, this Court is the proper venue for this
action because a substantial part of the events, omissions, and acts giving rise to the
claims herein occurred in this District where DEFENDANTS and each of them,
distributed, marketed, advertised, and sold “Renewable Health Insurance” which
are the subject of the present complaint. Finally, venue is appropriate in this District
pursuant to 28 USC § 1391(b)(2) because a substantial part of the acts and
omissions that gave rise to this Complaint occurred or emanated from this District.

10.  This Court has personal jurisdiction over DEFENDANTS because
they are authorized to do business and do conduct business in California and

because they have specifically marketed, advertised, and sold “Renewable Health
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Insurance” in California, and have sufficient minimum contacts with this state
and/or sufficiently avails themselves of the markets of this state through their
promotion, sales, and marketing within this state to render the exercise of
jurisdiction by this Court permissible.

FACTUAL ALTEGATIONS

11.  Inor about 1972, Plaintiff Frank Lowenberg, (hereinafter referred to as
“FRANK”) purchased a non-cancelable medical insurance policy from Illinois
Mutual Health with policy number 841804 (hereinafter referred to as “POLICY™).

12. At all times herein mentioned FRANK consistently paid the POLICY
premiums on time, and never intentionally misrepresented material facts to
DEFENDANT at the time of obtaining the policy.

13. When FRANK purchased the POLICY he resided in Michigan. In
1976 to the present, he has been a California resident. DEFENDANT knowingly
accepted payments from FRANK, for over forty-five (45) years from the state of]
California.

14, On or about April of 2021 DEFENDANT’s employee, Beth Martin
(herein after referred to as “MARTIN™), contacted FRANK by email regarding the
cancelation of his lifetime policy. MARTIN indicated that DEFENDANT intends
to discontinue the POLICY within six (6) months, effective on or about November
1,2021. MARTIN stated that DEFENDANT’s cancelation of the POLICY is due to

the fact that only (30) insured are still alive with the same POLICY as FRANK.
-5-
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15.  The State of Michigan approved the discontinuation of the policy, but
the California Department of Insurance has not.

16.  On or about May, 7, 2021 FRANK sent DEFENDANT’S employee
MARTIN an email requesting an internal grievance process and a written response
listing specific language in the POLICY that allows DEFENDANT to exclude
future coverage on a non-cancellable policy.

17. FRANK has become very ill the last several years and relies on the
POLICY to continue his medical care.

18. In or about June 3, 2021 FRANK sent an email to DEFENDANT’s
employee MARTIN, Emily Wilburn, and President Katie McCord-Jenkins, to put
them on notice that FRANK is in touch with the California Department of]
Insurance.

19.  FRANK is in dire need of surgeries that have not yet taken place, and
is having difficulties finding a suitable replacement for his health insurance.
FRANK is in the middle of his treatments that cannot be changed or stopped in his
current condition.

20. PLAINTIFFS are informed and believe that DEFENDANT is
cancelling the POLICY because it is no longer profitable to the company.

CLASS ACTION ALLEGATIONS

21.  Plaintiffs bring claims pursuant to Federal Rule of Civil Procedure 23

on behalf of the following Class, as defined below: All PLAINTIFFS, and each of}
-6-
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them, consumers and distributors who’s Illinois Mutual Health Policy was
canceled.

22, This action has been brought and may properly be maintained as a
class action against ALL DEFENDANTS and each of them, pursuant to the
provisions of Federal Rule of Civil Procedure 23.

23.  Numerosity: The precise number of members of the proposed Class is
unknown to plaintiffs at this time, but, based on information and belief, Class
members are so numerous that their individual joinder herein is impracticable and
unfeasible. All Class members may be notified of the pendency of this action by
reference to DEFENDANTS and each of their records or by other alternative
means.

24.  Commonality: Numerous questions of law or fact are common to
Plaintiffs’ claims and members of the proposed Class. These common questions of
law and fact exist as to all Class members and predominate over questions affecting
only individual Class members. These common legal and factual questions include,
but are not limited to the following:

a. Whether ILLINOIS MUTUAL LIFE INSURANCE COMPANY
breached the implied covenant of Good Faith and Fair Dealing by
cancelling the “renewable for Iife” insurance policies;

b. Whether ILLINOIS MUTUAL LIFE INSURANCE COMPANY

breached the insurance contract.
7.
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c. Whether the reason for terminating the insurance contracts was due
to contracts no longer being profitable.

d. Whether plaintiff and the other class members are entitled to
injunctive, equitable and declaratory relief.

25.  Typicality: The claims of the named Plaintiff are typical of the
proposed Class’s claims in that the named Plaintiff was a customer during the class
period and had their insurance policy canceled even though he paid their premiums
on the “Renewable for Life” insurance policy just like the other class members.

26. Adequate Representation: Plaintiffs will fairly and adequately
represent the Class’s interests in that he has no conflicts with any other Class
members. Plaintiffs have retained competent counsel experienced in prosecuting
complex class actions, including those involving breach of contract insurance, and
they will vigorously and diligently litigate this class action.

27. Predominance and Superiority: There is no plain, speedy, or
adequate remedy other than maintaining this class action. A class action is superior
to other available means, if any, for the fair and efficient adjudication of this
controversy. Prosecution of separate actions by individual Class members would
create the risk of inconsistent or varying adjudications, establishing incompatible
standards of conduct for the Defendant. Treatment as a class action will achieve
substantial economies of time, effort, and expense and provide comprehensive and

uniform supervision by a single court. This class action presents no material
-8-
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difficulties in management.

28.  Class action certification is warranted under Fed. R. Civ P. 23(b)(1)(A)
because the prosecution of separate actions by individual members of the proposed
Class would create a risk of inconsistent or varying adjudications with respect to
individual Class members, which may produce incompatible standards of conduct
for Defendants. 34. Class action certification is warranted under Fed. R. Civ P.
23(b)(1)(B) because the prosecution of separate actions by individual members of
the proposed Class would create a risk of adjudications with respect to individual
Class members, which may, as a practical matter, be dispositive of the interests of]
the other members not parties to the adjudications or substantially impair or impede
their ability to protect their interests.

29.  The prerequisites to maintaining a class action for injunctive or
equitable relief pursuant to Fed. R. Civ. P. 23(b)(2) are met as DEFENDANTS, and
each of them have acted or refused to act on grounds generally applicable to the
Class, thereby making final injunctive, declaratory, or equitable relief appropriate
with respect to the Class as a whole. 36. Class action certification is also warranted
under Fed. R. Civ P. 23(b)(3) because questions of law or fact common to the class
members predominate over any questions affecting only individual members, and a
Class action is superior to other available remedies for the fair and efficient
adjudication of this controversy. The amount of damages available to the individual

Plaintiffs are insufficient to make litigation addressing DEFENDANTS, and each
-9-
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of their conduct economically feasible for most in the absence of the class action
procedure. Individualized litigation also presents a potential for inconsistent or
contradictory judgments and increases the delay and expense to all parties and the
court system presented by the case's legal and factual issues. By contrast, the class
action device presents far fewer management difficulties and provides the benefits
of a single adjudication, economy of scale, and comprehensive supervision by a
single court.

30. Class action certification is also warranted under Fed. R. Civ P.
23(c)(4) because questions of law or fact common to the Class members may be
certified and decided by this Court on a class-wide basis.

FIRST CAUSE OF ACTION

Breach of the Implied Covenant of Good Faith and Fair Dealing
(By FRANK LOWENBERG Against All Defendants)

31. Plaintiff hereby incorporates by reference the allegations in the above
paragraphs of this Complaint as though fully set forth herein.

32. There is a duty of an insurer in every insurance policy to deal in good
faith and fairly with its insured. See Crisciv. Security Ins. Co. (1967) 66 Cal.2d
425, and Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654. The
breach of the duty of good faith and fair dealing comes both from contract and tort.
"[there] is an implied covenant of good faith and fair dealing in every contract

[including insurance policies] that neither party will do anything which will injure
-10-
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the right of the other to receive the benefits of the agreement." Comunale, supra, at
p.658.

33.  Additionally," an insurer ... who refuses to accept a reasonable
settlement within the policy limits in violation of its duty to consider in good faith
the interest of the insured in the settlement, is liable for the entire judgment against
the insured even if it exceeds the policy limits." Id. at p. 661

34.  The insurer has the same duty to act under the contract/ policy when
addressing third persons’ claims as it does for the insured themselves. Gruenberg v.
Aetna Ins. Co., (1973) 9 Cal. 3d 566, 510 P.2d 1032, 108 Cal. Rptr. 480, 1973 Cal.
LEXIS 210

35. FRANK and DEFENDANT entered into an insurance contract.

36. FRANK at all times paid his POLICY premiums on time and therefore
did all or substantially all of the significant things that the contract required him to
do.

37. All conditions required for DEFENDANT'S performance had
occurred.

38. DEFENDANT intentionally and deliberately failed to resolve the
claim in a timely and professional manner, in bad faith.

39. DEFENDANTS, by engaging in the foregoing conduct, did not act
fairly and in good faith;

40.  Upon information and belief, Plaintiff, FRANK LOWENBERG has
11-
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not violated his obligation under the insurance policy that would excuse
Defendant's bad faith.

SECOND CAUSE OF ACTION

Breach of Insurance Contract
(By FRANK LOWENBERG Against All Defendants)

41.  Plaintiff hereby incorporates by reference the allegations in the above
paragraphs of this Complaint as though fully set forth herein.

42.  FRANK entered into a written insurance contract with DEFENDANT.

43.  FRANK at all times paid his POLICY premiums on time and therefore
did all or substantially all of the significant things that the contract required him to
do.

44. DEFENDANT failed and refused, and continues to fail and refuse, to
timely and fully tender its performance as required by the POLICY; in that, it has
failed to tender to the FRANK all monies due and owing for his insured damage
which he suffered as a result of the denial of benefits and otherwise.

45.  Defendant's failure and refusal to honor its contractual obligations
include, but are not limited to, breach of contract, failing and intentionally refusing
to pay the full amount of Plaintiff's loss, refusing to pay for losses covered under
the policy, and failing and intentionally refusing to promptly investigate and resolve
Plaintiffs’ claims.

46. FRANK has been harmed because he can no longer receive continuous
-12-
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treatment.

47.  DEFENDANT’s failure and refusal to timely perform its obligations
has proximately and directly caused FRANK to suffer damages.

48. DEFENDANT acted with malice, oppression, fraud, and with
despicable conduct in conscious disregard of the rights of FRANK. The conduct
was the result of DEFENDANT acting for its own personal corporate and economic
interests in knowing violation of its duties owed to FRANK.

THIRD CAUSE OF ACTION

Declaratory Relief
(By FRANK LOWENBERG Against ANl Defendants)

49.  Plaintiff hereby incorporates by reference the allegations in the above
paragraphs of this Complaint as though fully set forth herein.

50.  An actual controversy has arisen and now exists between Plaintiff and
Defendant.

51.  Plaintiff contends that he purchased a lifetime medical insurance
policy from Defendant, that he paid all premiums required to maintain the lifetime
medical insurance policy active and in full force, and that such policy included
provisions that Plaintiff would be covered for life under the policy.

52. Individual long-term care insurance policies are contracts between a
consumer and an insurer. Such policies are regulated by the California Department

of Insurance and have all the consumer protections required under California law.

-13-
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Individual policies are guaranteed renewable and cannot be cancelled by the
insurance company unless the premium is not paid on time. Coverage cannot be
cancelled due to an insured's age or health.

53.  Plaintiff contends that Defendants breached the policy and failed to
comply with its terms by stating their intention to cancel the policy and end
coverage for Plaintiff without having obtained permission to do so by the State of]
California and despite the fact that Plaintiff had fully complied with all of his
obligations pursuant to the policy. In committing this breach and by engaging in
bad faith, intentional misrepresentation, and other acts which were in violation of]
the policy, Defendants caused Plaintiff to suffer extreme emotional distress,
economic damage, and other damages in an amount to be proven at trial.

54. A judicial declaration invalidating Defendant's decision to cancel the
policy for failing to comply with the normal procedures required for cancelling
such policies is therefore required as Defendant failed to comply with its
obligations under the long term care insurance policy and acted in violation of]
California law when it communicated its intention to cancel said policy without
alleging any breach on the part of Plaintiff and without obtaining consent from the
State of California in undertaking to cancel the policy.

55. A judicial declaration is required as Defendant is elderly and requiring
medical treatment and would face immediate and severe harm if confronted with

the loss of his long term care insurance policy.
-14-
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56. A temporary restraining order, preliminary injunction, and permanent
injunction is also necessary to prohibit Defendant from effectuating its intent and
state desire to cancel the long term care insurance policy during the pendency of the
proceedings. Without such injunction, Defendants will carry out their stated intent
which will have the effect of denying Plaintiff his rights under the policy to medical
care.

57. Plaintiff, FRANK LOWENBERG’s health situation remains serious,
as he is critically ill, in the middle of treatments which cannot be changed or
stopped based on his current condition. Since this is an emergency situation,
Plaintiff cannot wait until a further hearing can be scheduled and held and therefore
prays for immediate action by this honorable Court to prevent this harm from
occurring.

58.  Plaintiffs ask the Court for a preliminary injunction hearing, in which
the Plaintiff’s Policy record will show that Plaintiff, FRANK LOWENBERG, has
fully performed his end of the contract, by making all payments to Defendant since
the Policy was contracted nearly fifty years ago, on November 17, 1972. Plaintiff]
ask the Court to maintain the status quo, as Defendant is refusing to confer justly
due benefits onto the Plaintiff after forty-five years of accepting Plaintiff FRANK
LLOWENBERG’s payments to Defendant from the State of California.

59.  The likelihood of Plaintiffs’ success on the merits is high, based on

what can be proven to the Court through the terms of contract signed by both
-15-
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Plaintiff, FRANK LOWENBERG, Defendant, IL MUTUAL and record of
payment. Plaintiffs asks the Court to balance the hardships, weighing in favor the
Plaintiffs.

60. Plaintiff then asks the Court to grant a permanent injunction, as
Plaintiff will suffer irreparable injury or harm by Defendant cancelling, not carrying
out the contracted Policy, when Plaintiff needs it most, nearly fifty years after
contracting and nearly fifty years of payments made to Defendant. Plaintiff,
FRANK LOWENBERG will become increasingly ill and may lose his life, which
would constitute irreparable harm.

61. Plaintiff, FRANK LOWENBERG claims a property right of the
Policy, for which was paid into by Plaintiff FRANK LOWENBERG’s sums of]
money from the State of Michigan for over three years, and from the state of
California for over forty-five years. This is in fact a property right, as Plaintiff has
contracted for the policy, signed by the IL MUTUAL’s President at the time, dated
November, 17, 1972, having been fully paid by Plaintiff, FRANK LOWENBERG.

62. Plaintiffs assert that Court’s ability to enforce this matter is highly
feasible, as it requires one party to make payments or to relinquish money for
Plaintiffs’ medical care, according to Policy terms.

63. Plaintiffs ask the Court to balance the hardships of both the Plaintiff
and Defendant in the matter, but assert that Plaintiff, FRANK LOWENBERG, an

individual, will endure the most hardship, possibly even death, if a corporation,
-16-
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Defendant, realizes its intent to cancel said policy, for which has been contracted

and paid in full by Plaintiff, depriving Plaintiff of due benefits for personal gain.

PRAYER FOR RELIEF

1. For general damages according to proof;
2. For benefits due under the Policy;
3. For prejudgment interest on lost benefits;

4, For a declaration regarding Plaintiff's rights to future benefits under

the Policy.

5. For such equitable relief as the Court deems just and proper;

6. For restitution of the value of the premiums improperly acquired from
Plaintiff;

7. For attorney's fees and costs of suit incurred pursuant to any applicable

provision of law;

8. For interest at the legal rate from the date of injury or pursuant to Code
of Civil Procedure § 3287;

0. For punitive damages, according to proof; and
I/
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10.  For such other and further relief as the Court deems just and proper, to
include equitable remedies of 1) Temporary Restraining Order, 2) Preliminary

Injunction, and 3) Permanent Injunction.

Dated: September 19, LAW OFFICES GARY R. CARLIN, APC
2022

By e CR MR s
G < Carlin, Attorney for Plaintiffs

LORETTA ASHTON LOWENBERG and
FRANK LOWENBERG

DEMAND FOR JURY TRIAL

Plaintiff hereby respectfully demands a jury trial.

Dated: September 19, LAW OFFICES OF GARY R. CARLIN, APC
2022

By, are A R O~

G Carlin, Attorney for Plaintiffs
LORETTA ASHTON LOWENBERG and
FRANK LOWENBERG
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AQ 440 (Rev. 06/12) Summens in a Civil Action

UNITED STATES DISTRICT COURT

for the
Northern District of California

FRANK LOWENBERG, individually and on behaif of )
all members of the public similarly situated, g
)
Plaintiff(s) )

v, ; Clvil Action No.
ILLINOIS MUTUAL LIFE INSURANCE COMPANY, )
an lllinois corporation; and DOES 1 through 50, )
inclusive )
B } )
Defendant(s) )

SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address) [LLINOIS MUTUAL LIFE INSRUANCE COMPANY
AGENT FOR SERVICE OF PROCESS: C T CORPORATION SYSTEM
300 SW ADAMS ST.
PEORIA, IL. 61634

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2} or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  LAW OFFICES OF GARY R. CARLIN, APC

301 EAST OCEAN BLVD., SUITE 1550
LONG BEACH, CA 90802

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AQ 440 (Rev. 06/12) Summens in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and fitle, if any)

was received by me on (date)

(3 I personally served the summons on the individual at (place)

on (date} ,or

3 | left the summons at the individual’s residence or usual place of abode with (hame)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

1 I served the summons on (rame of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because L or
(3 Other (specifiy):
My fees are $ for travel and $ for services, for a total of § 0.00

[ declare under penalty of perjury that this information is true.

Date;

Server's signature

Printed name and title

Server’s address

Additional information regarding atternpted service, etc:
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