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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

WESTERN DIVISION 
 

MORGAN KUKOVEC, individually and on 
behalf of all others similarly situated, 
 

Plaintiff, 
 
v. 
 
THE ESTÉE LAUDER COMPANIES INC.,  
 

Defendant. 
 

 
Case No. __________________ 
 
Removal from the Circuit Court of DeKalb 
County, Illinois, Case No. 2022-LA-000015 

 
NOTICE OF REMOVAL 

 
 Pursuant to 28 U.S.C. §§ 1332, 1441, and 1446, Defendant The Estée Lauder Companies, 

Inc. (“Estée Lauder”) removes to the United States District Court for the Northern District of 

Illinois, the civil action pending against it in the Circuit Court of DeKalb County, Illinois, and in 

support thereof, states as follows: 

1. On February 15, 2022, Plaintiff Morgan Kukovec (“Plaintiff”) filed a two-count 

Biometric Information Privacy Act (“BIPA”) putative class action (“Complaint”) in the Circuit 

Court of DeKalb County, Illinois, entitled Morgan Kukovec, individually and on behalf of all 

others similarly situated v. The Estée Lauder Companies, Inc., Case No. 2022-LA-000015 (the 

“State Court Action”). Plaintiff served the Summons and Complaint on Estée Lauder on February 

18, 2022. 

2. In compliance with 28 U.S.C. § 1446(a), a “copy of all process, pleadings, and 

orders served upon … defendants” in the State Court Action is attached as Exhibit A. 

3. Removal is proper because this Court has original jurisdiction over this matter 

pursuant to 28 U.S.C. § 1332(d), which is the jurisdictional grant created by the Class Action 
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Fairness Act of 2005 (“CAFA”). CAFA grants district courts original jurisdiction over any civil 

action in which the “matter in controversy exceeds the sum or value of $5,000,000 exclusive of 

interest and costs” and is a “class action” in which “any member of a class of plaintiffs is a citizen 

of a State different from any defendant” (i.e., minimal diversity). See 28 U.S.C. § 1332(d). These 

requirements are all met here. 

4. The Notice of Removal is timely because it was filed within 30 days of February 

18, 2022, which is the date Estée Lauder was served with the Summons and Complaint. 

VENUE IS PROPER 

5. The Circuit Court of DeKalb County, Illinois, is located within the United States 

District Court for the Northern District of Illinois. 28 U.S.C. § 93(a)(2). Therefore, venue is proper 

in this Court because it is the “district embracing the place where such action is pending.” 28 

U.S.C. § 1441(a). 

ALL REQUIREMENTS FOR CAFA DIVERSITY JURISDICTION ARE MET 

6. CAFA authorizes removal, inter alia, of any civil action “in which the matter in 

controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs,” and “is a 

class action” in which “any member of a class of plaintiffs is a citizen of a State different from any 

defendant[.]” 28 U.S.C. § 1332(d)(2)(A). 

7. A “class action” under CAFA includes “any civil action” that is removed to a 

district court of the United States that was originally filed under a “State statute or rule of judicial 

procedure authorizing an action to be brought by 1 or more representative persons as a class 

action.” 28 U.S.C. § 1332(d)(1)(B). 

8. Here, the Complaint pleads that Plaintiff and each putative class member used Estée 

Lauder’s “Virtual Try-On tool” which allegedly “operates by capturing the facial geometry of 
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users’ photos, regardless of whether the photo is taken by web or phone camera while using the 

Virtual Try-On tool, uploaded to the tool, or captured via a live web or phone camera feed.” 

(Exhibit A, Compl. ¶¶ 23, 35-36, 48, 60). It asserts two claims under BIPA on behalf of a putative 

class of, “All persons whose biometric identifiers were captured by Defendant through use of the 

Virtual Try-On tool on Defendant’s websites, including toofaced.com, maccosmetics.com, 

smashbox.com, esteelauder.com, and bobbibrowncosmetics.com, while residing in Illinois from 

five (5) years preceding the date of the filing of this action to the present.” (Id. at ¶ 41). 

Accordingly, this action is properly considered a “class action” under CAFA. 

9. The Complaint alleges that Plaintiff is a citizen of Illinois and that Estée Lauder is 

a Delaware corporation with its principal place of business in New York, New York. (Id. at ¶¶ 2-

3).  Accordingly, CAFA’s diversity requirements are satisfied. 

10. The amount in controversy aggregated across the claims of the purported class 

members also satisfies CAFA, as it “exceeds the sum or value of $5,000,000, exclusive of interest 

and costs.” 28 U.S.C. § 1332(d)(2), (d)(6). Since Plaintiff seeks $5,000 in statutory damages for 

each willful or reckless violation of BIPA, it is plausible that Plaintiff seeks to recover that amount 

each time she or a putative class member used the “Virtual Try-On tool.” If the Court were to 

assume based on the allegations of the Complaint that each individual user of an alleged “Virtual 

Try-On tool” on any of the websites and for any of the brands identified in the Complaint received 

one alleged scan of his or her facial geometry multiplied by statutory damages of $5,000 per 

alleged scan, then any class plausibly comprised of more than 1,000 visitors would satisfy CAFA’s 

amount in controversy requirement. The web site statistics for the websites identified in paragraph 

17 of the Complaint (toofaced.com, maccosmetics.com, smashbox.com, esteelauder.com, and 

bobbibrowncosmetics.com) indicate that more than 1,000 unique visitors with IP addresses 
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associated with geographic locations in Illinois have engaged with the “Virtual Try-On tool” 

within the putative class period of five years preceding the date of filing. See Peatry v. Bimbo 

Bakeries USA, Inc., 393 F. Supp. 3d 766, 769 (N.D. Ill. 2019) (plaintiff’s complaint “can plausibly 

be read to suggest that a violation of at least some of the BIPA provisions at issue allegedly 

occurred every time Peatry and the putative class members” used the fingerprint scanner). 

11. Plaintiff’s request for attorneys’ fees and injunctive relief should also be factored 

into the amount in controversy requirement for jurisdictional purposes. (Exhibit A, Compl., at ¶¶ 

70(c)-(f).) See Hart v. Schering-Plough Corp., 253 F.3d 272, 274 (7th Cir. 2001) (where state 

statute allowed recovery of attorney’s fees, fees incurred as of the date of filing properly included 

in amount-in-controversy analysis); Macken ex rel. Macken v. Jensen, 333 F.3d 797, 799 (7th Cir. 

2003) (“[i]n a suit for injunctive relief, ‘the amount in controversy is measured by the value of the 

object of the litigation’”). 

12. To be clear, Estée Lauder denies any violation of BIPA, denies that Plaintiff or the 

putative class members are entitled to a “per scan” measure of damages under BIPA, and denies 

the validity and merit of Plaintiff’s claims in its entirety. But, for purposes of setting forth grounds 

for this Court’s jurisdiction, the removing party “only must establish the amount in controversy by 

a good faith estimate that is plausible and adequately supported by the evidence.” For removal 

purposes, the question is not “what damages the plaintiff will recover, but only how much is in 

controversy between the parties.”  See Sabrina Roppo v. Travelers Commer. Ins. Co., 869 F.3d 

568, 579 (7th Cir. 2017) (emphasis in original). 

13. Under CAFA, Estée Lauder need only show that there is a “reasonable probability 

that the stakes exceed” $5 million. Brill v. Countrywide Home Loans, Inc., 427 F.3d 446, 449 (7th 

Cir. 2005). The amount in controversy “is a pleading requirement, not a demand for proof.” 
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Blomberg v. Serv. Corp. Int’l, 639 F.3d 761, 763 (7th Cir. 2011); see also Back Doctors Ltd. v. 

Metro. Prop. & Cas. Ins. Co., 637 F.3d 827, 830 (7th Cir. 2011) (“The legal standard was 

established by the Supreme Court in St. Paul Mercury [Indem. Co. v. Red Cab. Co., 303 U.S. 283 

(1938)]: unless recovery of an amount exceeding the jurisdictional minimum is legally impossible, 

the case belongs in federal court”). 

RESERVATION OF RIGHTS 

14. Estée Lauder’s filing of this Notice of Removal is not intended, or should be 

construed, as any type of express or implied admissions by Estée Lauder of any fact, or the validity 

or merits of any of Plaintiff’s claims and allegations, or of any liability, all of which Estée Lauder 

hereby expressly denies, or as any type of express or implied waiver or limitation of any of 

Plaintiff’s rights, claims, remedies, and defenses in connection with this action, all of which are 

hereby expressly reserved. 

15. Under 28 U.S.C. § 1446(d), Estée Lauder will promptly give written notice of the 

filing of the Notice of Removal to Plaintiff and will file a copy of this Notice with the Clerk of the 

Circuit Court for DeKalb County, Illinois. 

WHEREFORE, Defendant The Estée Lauder Companies, Inc., respectfully requests that 

this litigation be removed from the Circuit Court of DeKalb County, Illinois, to the United States 

District Court for the Northern District of Illinois. 
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Dated: March 18, 2022    Respectfully submitted, 

       THE ESTÉE LAUDER COMPANIES, INC. 

       /s/ Gregory E. Ostfeld    
Gregory E. Ostfeld 
Christopher A. Mair 
GREENBERG TRAURIG, LLP 
77 West Wacker Drive, Suite 3100 
Chicago, Illinois 60601 
Tel: 312-456-8400 
Fax: 312-456-8435 
Email: ostfeldg@gtlaw.com 
Email: mairc@gtlaw.com 
 
Attorneys for The Estée Lauder 
Companies, Inc. 
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CERTIFICATE OF SERVICE 

The undersigned attorney certifies that on March 18, 2022, he or she filed the foregoing 

Notice of Removal electronically with the Clerk of Court using the ECF system, and served the 

Notice of Removal on the following via electronic mail and overnight delivery: 

Elizabeth C. Chavez 
Bret K. Pufahl 
Kathleen C. Chavez 
Robert Foote 
FOOTE, MIELKE, CHAVEZ & O'NEIL, LLC 
10 W. State Street, Suite 200 
Geneva, IL 60134 
ecc@fmcolaw.com 
bkp@fmcolaw.com 
kcc@fmcolaw.com 
rmf@fmcolaw.com 

Hassan A. Zavareei 
Glenn E. Chappell 
Allison W. Parr 
TYCKO & ZAVAREEI LLP 
1828 L Street NW, Suite 1000 
Washington, DC 20036 
hzavareei@tzlegal.com 
gchappell@tzlegal.com 
aparr@tzlegal.com 

/s/ Gregory E. Ostfeld 
Attorneys for The Estée Lauder 
Companies, Inc. 
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