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LEE LITIGATION GROUP, PLLC
C.K. Lee CL4086

Anne Seelig (AS3976)

30 East 39th Street, Second Floor
New York, NY 10016

Tel.: 2124651188

Fax: 2124651181

Attorneys for Plainti and the Class

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LUKAS KUBILIUS, VANESSA KAILEY, and
MAKAYLO VAN PEEBLES,on behalf othemselves
andothers similarly situated

Plaintiff, Case No.:
CLASS ACTION COMPLAINT
V.
JURY TRIAL DEMANDED
ARIZONA BEVERAGE COMPANYLLC,

Defendant

Plaintiffs LUKAS KUBILIUS, VANESSA KAILEY, and MAKAYLO VAN PEEBLES
(FROOHFWLYHpindividlally ai\wn_behalf of all other persons similarly situated, by
their undersigned attorneys, pursuant to this Class AcBomplaint against the Defendant
ARIZONA BEVERAGE COMPANY LLC 3'HIH Q G D AiwonaR, dllege the following

NATURE OF THE ACTION

This is a consumer protection action seeking redress fog atopp to ' HIHQGD QW {1V
unfair and deceptive practice of advgng and marketing it&\rizona beveragesshaving 31 R
SUHVHUYDWLYHYV ~
'"HIHQGDQWYV 31R representatibdyddaNdeceptive’” becaugeizona

beveragescontain the preservativegitric acid and/or ascorbic acid his labeling deceives
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consumers intdbelieving thatthey are receiving healthiepreservativdree beveragesbut
"HI1HQ G pragiifetsdd not live up to these claims.

&RQVFLRXV RI FRQVXP H Uunvioré QuEitiddDbéveagdssg \WiH U HV W
additivesandwillingness topay more for products perceivemimeetthis preferenceDefendant
misleadinglyillegally, anddeceptively seeks to capitaliaetheseconsumer healttrends.

Defendantsold andcontinues to selbeverageswith deceptive or misleading
labeling Theseare:

1. Arizona Iced Tea with Lemon Flavor (citric acid and ascorbic acid in the bottle; citric acid
only in the can)Exhibit A, pgs. 15.

2. Arizona Green Tea with Ginseng and Honey (citric acid and ascorbic Egitipit A,
pgs. 68.

3. Arizona Arnold Palmer Lite Half Iced Tea Half Lemonade (citric acid and ascorbic acid).
Exhibit A, pgs. 912

4. Arizona Peach Zero Calorie Iced Tea (citric acid and ascorbic &oitjbit A, pgs. 13
14.

5. Arizona Diet Peach Iced tea (citric acid and ascaabid).Exhibit A, pgs. 1516.

6. Arizona Raspberry Half Iced Tea Half Lemonade (citric acid and ascorbic Bzluhit
A, pgs. 1718.

7. Arizona Cranberry Iced Tea (citric acidxhibit A, pgs. 1920.
8. Arizona Grapeade (citric acid and ascorbic adikhibit A, pgs. 2122.

9. Arizona Half Iced Tea Half Lemonade (citric acid and ascorbic aeidjibit A, pgs. 23
24.

10. Arizona Peach Iced Tea (citric aci@xhibit A, pgs. 2526.
11. Arizona Raspberry Iced Tea (citric aci@xhibit A, pgs. 2728.

12.Arizona Energy Drink Etreme Performance Fruit Punch (citric acid and ascorbic acid).
Exhibit A, pgs. 2930.

13. Arizona Energy Drink Extreme Performance (citric acid and ascorbic &xt)bit A,
pgs. 3132.

14. Arizona Energy Drink Low Carb Performance (citric acid and ascorbig. &xdibit A .,
pgs. 3334.

15. Arizona Real Brewed Sweet Tea (citric acigxhibit A, pgs. 3537.

16. Arizona Arnold Palmer Zero Half Iced Tea Half Lemonade (citric a&ahibit A ., pgs.
38-39.

17. Arizona Watermelon Fruit Juice (citric acid and ascorbic aEighibit A ., pgs. 4842.
18. Arizona Fruit Punch Fruit Juice (citric acid and ascorbic a&ighibit A ., pgs. 4345.
19. Arizona Mucho Mango Juice (citric acid and ascorbic a&dhibit A, pgs. 4648.
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20.Arizona Rx Energy Herbal Tonic (citric acid and ascorbic aé&dhibit A, pgs. 4951.
21.Arizona Rx Stress Herbal Iced Tea (citric ackhibit A, pgs. 5253.
22.Arizona Zero Green Tea With Ginseng (citric acid and ascorbic &itl)bit A, pgs. 54

56.

23.Any other Arizona Productsepresentinghey have no preservatives despite containing
citric acid, ascorbic acid, and/any other kind of preservative (collectively, the
S3URGXFWYVY" LQGLYLGXDOO\ D B3URGXFW”’

Plaintiffs bring this proposed consumer class action on behatierhselveand

al other persons who, from the applicable limitations period up to and including the pthsent (

3& ODVV 3HULR GHe Predx¢isbricansurh@tion and not resale.

Defendant markstthe Products in a way that ideceptive to consumers under

consumerprotedion laws of New York California, the other 8 states, and the District of

Columbia.

Defendantviolatesstatutes enacted in each of the fifty states and the District of

Columbia that are designed to protect consumers against unfair, deceptive, fraudulent

unconscionable trade and business practares false advertising. These statutes are:

1)
2)
3)
4)
5)

6)
7
8)
9)

Alabama Deceptie Trade Practices Act, Ala. Statues Ann-B98L, et seq,

Alaska Unfair Trade Practices and Consumer Protection Act, Ak. Code § 45.561.4&;,
Arizona Consumer Fraud Act, Arizona Revised Statutes; 8524 et seq.

Arkansas Deceptive Trade Praes Act, Ark. Code §-88-101,et seq,

California Consumer Legal Remedies Act, Cal. Civ. Code § 1at5&qg.and California's
Unfair Competition Law, Cal. Bus. & Prof Code § 17260seq.

Colorado Consumer Protectidwet, Colo.Rev. Stat. § 6 1-101, et seq,.

Connecticut Unfair Trade Practices Act, Conn. Gen. StatEl02 et sed.

Delaware Deceptive Trade Practices Act, 6 Del. Code § 25EE(.

District of Columbia Consumer Protection Procedutes D.C. Code § 28 390t seq,.

10) FloridaDeceptive and Unfair Trade Practices Act, Fla. Stat. Arif1§201 et seq.
11) Georgia Fair Business Practices Act, §11890et seq.
12) Hawaii Unfair and Deceptive Practices Act, Hawaii Revised Statues § 488eq.and

Hawaii Uniform Deceptive Trade &ctices Act, Hawaii Revised Statutes § 481 At seq.

13) Idaho Consumer Protection Act, Idaho Code %88, et seq.

14) lllinois Consumer Fraud and DeceptiBasinessractices Act, 815 ILCS § 505/t seq.
15) Indiana Deceptive Consumer Sales Act, Indiana Gade § 245-0.5-0.1, et seq,.

16) lowa Consumer Fraud Act, lowa Code § 714etGeq,.

17) Kansas Consumer Protection Act, Kan. Stat. Ann § 506280,

18) Kentucky Consumer Protection Act, Ky. Rev. Stat. Ann. § 367 dtK&q.,andthe Kentucky

Unfair TradePracticesAct, Ky. Rev. Stat. Ann § 365.026¢ seq,.
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19) Louisiana Unfair Trade Practices and Consumer Protection Law, La. Rev. Stat. Ann.
§51:1401 et seq.

20) Maine Unfair Trade Practices Act, 5 Me. Rev. Stat. § 2@%Aeq, and Maine Uniform
Deceptive Trade Practices Act, Me. Rev. Stat. Ann. 10, § E2kkq.

21) Maryland Consumer Protection Act, Md. Com. Law Code 4038, et seq.

22) Massachusetts Unfair and Deceptive Practices Act, Mass. Gen. Laws ch. 93A;

23) Michigan Consumer Btection Act, § 445.90%kt seq,.

24) Minnesota Prevention of Consumer Fraud Act, Minn. Stat § 325&t68g.and Minnesota
Uniform Deceptive Trade Practices Act, Minn. Stat. § 3250et8¢eq,.

25) Mississippi Consumer Protectidyct, Miss. Code Ann. § 724-1, et seg,.

26) Missouri Merchandising Practices Act, Mo. Rev. Stat. § 407 1€k,

27) Montana Unfair Trade Practices and Consumer Protection Act, Mont. Gii#48101, et
seq;

28) Nebraska Consumer Protection Act, Neb. Rev. Stat. § 59 #68&¢g.and theNebraska
Uniform Deceptive Trade Practices Act, Neb. Rev. Stat.-§@7et seq.

29) Nevada Trade Regulation and Practices Act, Nev. Rev. Stat. § 598:0968,

30) New Hampshire Consumer Protection Act, N.H. Rev. Stat. 8A358et seq.

31) New Jersey Consumé&raud Act, N.J. Stat. Ann. 8§ 551, et seq.

32) New Mexico Unfair Practices Act, N.M. Stat. Ann. § BY1, et seq,

33) New York Deceptive Acts and Practices Act, N.Y. Gen. Bus. Law 86884,

34) North Dakota Consumer Fraud Act, N.D. Cent. Code § 51 16tGEg,.

35) North Carolina Unfair and Deceptive Trade Practices Act, North Carolina General Statutes
§ 75-1, et seq.

36) Ohio Deceptive Trade Practices Act, Ohio Rev. Code. Ann. § 4168.64&0.

37) Oklahoma Consumer Protection Act, Okla. Stat. 15 § &64¢eq,

38) Oregon Unfair Trade Practices Act, Rev. Stat § 646.608¢q.

39) Pennsylvania Unfair Trade Practices and Consumer Protection Law, 73 Penn. Stat. Ann.
§201-1, et seq.

40) Rhode Island Unfair Trade Practices And Consumer Protection Act, R.I. Gen. Laws
§6-13.1-1, et seq,.

41) South Carolina Unfair Trade Practices Act, S.C. Code Laws$13B et seq.

42) South Dakota's Deceptive Trade Practices and Consumer Protection Law, S.D. Codified
Laws 8§ 37 241, et seq.

43) Tennessee Trade Practices Act, Tennessee Code fath§td725-101,et seq,.

44) Texas Stat. Ann. § 17.4ét seq.Texas Deceptive Trade Practices;Act

45) Utah Unfair Practices Act, Utah Code Ann. 833, et seq,

46) Vermont Consumer Fraud Act, Vt. Stat. Ann. tit.9, § 248keq.

47) Virginia Consumer Protectiofict, Virginia Code Ann. $9.1-196, et seq.

48) WashingtonConsumeiFraud Act, Wash. Rev, Codel8.86.010¢t seq.

49) West Virginia Consumer Credit and Protection Act, West Virginia Code S6460\1,et
seq;

50) Wisconsin Deceptive Trade Practices Act, Wis. §d1t00. 18gt seq.

51) Wyoming Consumer Protection Act, Wyoming Stat. And0812-101, et seq.
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JURISDICTION AND VENUE

The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332, because
this is a class action, as defined by 28 U.S.C § 1332(d)(1)(B), in which a member of the putative
Class is a citizen of a different state than Defendant, and the amoumttioversy exceeds the
sum or value of $5,000,000, excluding interest and cBs&28 U.S.C. § 1332(d)(2).

This court has personal jurisdiction over DefendBif FDXVH "HIHQGDQW TV S
place of business is in New York State. H@ducts are adveréd, marketed, distributed, and
sold throughout New York State. Defendangagsin the wrongdoing alleged in this Complaint
throughout the United States, including New York State. Defendanithorized to do business
in New York State, and Defendantswsufficient contacts with New York and/or otherwises ha
intentionally availedtself of the markets in New York State, rendering the exercise of jurisdiction
by the Court permissible under traditional notions of fair play and substantial justice. Moreover,
Defendant engagen substantial and not isolated activity within New York State.

Venue is proper in this District pursuant to 28 U.S.C. § 1391(a) and (b), because a

substantial part of the events giving risdtaintiff  &aims occurred in this Disti.

PARTIES

Plaintiffs
Plaintiff VANESSA KAILEY is, and at all times relevant hereto has been, a citizen
of New York Stateand a resident d€ings County OnMay 4, 2018, Plaintiff KAILEY purchased
two Arnold Palmer Lite Half & Half Iced Tea Lemonades from-dd@vn on 3632 Broadway,
New York, NY for the premium price &1.99 each.
Plaintiff KAILEY purchasedWKH 3URGXFW UHO\LQJ RQ 'HIHQGDQ\

the Product packagind\s aresult of Defendan® deceptive conduct as alleged herein, Plaintiff
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KAILEY was injured whershepaid money for a beveragiat did not deliver the qualitias
promisedand misled her as to its conteriée paid the above sum dheassumption thagthe was
purchasing @reservativefreebeverageShewould not have been willing to palyesumshe paid

had she knownthe Product actually had preservatives avabs mislabeled Defendanf] \* 1 R
Preservatives labeling misled Plaintiff KAILEY into believing that sb was purchasing a
preservativeree beverageDefendantdelivereda Productwith significantly less valu¢ghan was
warranted by its representatioiisereby deprivindper of the benefit oher bargainand injuring
herin an amount up to the purchase pridamages can be calculated through expert testimony at
trial.

Plaintiff LUKAS KUBILIUS is, and at all times relevant hereto has been, a citizen
of New York Stateand a resident dbuffolk County On April 25, 2018 Plaintiff KUBILIUS
purchasednArnold Palmer Lite Half & Halfted Tea Lemonadeom aWalmart in East Setauket,
New York for the premium price of $3.78.

Plaintiff KUBILIUS SXUFKDVHG WKH 3URGXFW UHO\LQJ RQ 'H
on the Product packagings aresult of Defendar§ deceptive conduct as alleged herein, Plaintiff
KUBILIUS was injured where paid money for a beverage that did not deliver the qualities
promisedand misled hinas to its content$le paid the above sum on the assumption lieatvas
purchasing a presetive-free beverage-de would not have been willing to pay the shenpaid
had he knowrhat the Product actually had preservativesaad mislabeledDefendanffV 3 1R
SUHVHUYDWLYHV"™ ODE HKUBLQUS iAtb \beieliag thad el v@asyurthasig a
preservativdree beverage. Defendadelivereda Product with significantly less value than was

warranted by its representatigonisereby deprivindnim of the benefit oherbargainand injuring
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her in an amount up to the purchase pix@nages canebcalculated through expert testimony at
trial.

Plaintiff MAKAYLO VAN PEEBLES:Is, and at all times relevant hereto has been,
a citizen ofCaliforniaanda resident of Los Angeles Count9n April 28, 2018 Plaintiff VAN
PEEBLESpurchased a 28z. ArizonaGreen Tea with Ginger and Hondeypm D 5DOSKY{V 6WRU
locatedin Los Angeles Countjor the premium price of $0.9®n May 3, 2018, heurchased
another23 oz. Arizona Green Tea witBinger andHoney on from a -Eleven located at 3330
Florence Avenue, Losgeles, CA 90043 for the premium price of $0.99.

Plaintiff VAN PEEBLES purchased the ProdectUHO\LQJ RQ 'HIHQGD
representations on the Product packaghwaresult of Defendar§ deceptive conduct as alleged
herein, Plaintiff VAN PEEBLESwas injuredwhen he paid money for a beverage that did not
deliver the qualitiet promisedand misled him as to its contenitée paid the above sum on the
assumption thate was purchasing a preservatfuee beveragede would not have been willing
to pay the sunmhe paid had hé&nown that the Product actually had preservatives \aasl
mislabeled.DefendanfV 31R 3UHVHUYDWLYHV" ™ ONAHREEBLESItOV OHG 3C
believing that he was purchasingr@servativdreebeverage. Defendadetlivereda Product with
significantly less value than was warranted by its representativereby deprivindiim of the
benefit ofher bargainand injuring her in an amount up to the purchase pbemages can be

calculated through expert testimony at trial.

Defendant
Defendant ARIZONA BEVERAGE COMPANY LLGs a corporation organized

under the laws dflew Yorkwith its principal place of busineas60 Crossways Park Drive, Suite
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400, Woodbury, NY 11797.H | H Q G iedxWr§d/agent is: National Registered Agents, 11idd.,
Eighth Avenue, New York, NY 10011.

Defendant develap markes Productghroughout the United StateBhe Products
are available at numeroutail and online outlets, including Targe$top & Shop and
Amazon.com.

The advertising for the Pdaicts, réed upon byPlaintiff, is approvedy Defendant
andits agentsandis disseminated by Defendaandits agents through advertising containing the
misrepresentations alleged herein. The advertising for the Produdesigned to encourage
consumers to purchase the Prodibetsed on those false representatiang misleds rea®nable
consumes, including Plaintiffs andthe ClassDefendant ows manufacture and distribiéhe
Productsandauthorizsthe unlawful, fraidulent, unfair, misleading and/or decepiiaeeling and

advertisingfor the Products

FACTUAL ALLEGATIONS

'HIHO G DoWHegervatives 5HS UHVHOW D \EndRMBleading Bbi\RElasonable
Consumer

Defendant misleadsonsumers intobelieving that the Products contain no
preservatives with its faldabelingclaims to this effect However, he Produc actuallycontain
citric acid andor ascorbic acidwhose functions as preservatives have beendeellmented
These ingredients function pseservatives in the Products.
The FDA defines a chemical preservative &my chemical that, when added
to food, tends to prevent or retard deterioration thereof, but does not include common salt, sugars,

vinegars, spices, oils extracted from spisefsancesadded tdood by direct exposure thereof to



Case 1:18-cv-09075 Document1 Filed 10/03/18 Page 9 of 36

ZRRG VPRNH RU FKHPLFDOV DSSOLHG IRU WKBAILOFRQVHFWL
§ 101.22(a)(5).

The citric acid and ascorbic acid in the Products have precisely this effect.

The MacMillan DicW LR QD U\ G HIL Qdusudwdslapa@ticulabwW KL&ZJI -
in Hetendsto exaggeraté R U S3gyiiténdsto get veryousy DW D UR X QoBk ¥V THe R
scientific evidence and FDA statements cited below establish that citriaratabscorbic acid o
tendto prevent or retard the deterioration of food. This remains the case regardless of the subjective
purpose for which this substance is added to the Product.

Citric acid and ascorbic acid not fall into any of the regulatory exemptions from the
definition of a preservative.

The FDA expresslyclassifies citric acicand ascorbic acid gweservativein its

Overview of Food Ingredients, Additives, and ColorRQ WKH )'$YV ZHEVLWH

Types of Examples Names Found
Ingredients  What They Do of Uses on Product Labels
Preservatives Prevent food spoilage from Fruit sauces and jellies, Ascorbic acid citric acid,

bacteria, molds, fungi, or yeast beverageshaked goods sodium benzoate, calcium
(antimicrobials); slow or prevent cured meats, oils and propionate, sodium

changes in color, flavor, or margarines, cereals, erythorbate, sodium nitrite,
texture and delay rancidity dressings, snack foods, calcium sorbate, potassium
(antioxidants); maintain fruits and vegetables  sorbate, BHA, BHT, EDTA,
freshness tocopherols (Vitamin E)

http://www.fda.gov/Food/IngredientsPackagingLabeling/FoodAdditivesingredients/ucm094211.htm

1 http://www.macmillandictionary.com/us/dictionary/american/tend

9
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$VFRUELF DFLG LV DOVR OLVWHG RQ WKH )'$TV L
preservativesSee21 CFR § 182.3013 (Subpart D).

The online magazine livestrong.com explains how ascorbic acid functions as a
preservative:

Preservatives are divided into three categories: Antimicrobials, antioxidants and
ascorbic acid. Antimicrobials prevent bacterial, mold and yeast development.
Antioxidants preserve fats, keeping them from going rancid. Ascorbic acid, more
commonly known as vitamin C, falls in the third group as a preservative that stops
foods from continuing to ripen, an aging process that leads to decay.

About Ascorbic Acid

Ascorbic acid is a watesoluble vitamin with antioxidant properties. Inside your
body, the nutrient preserves cell integrity by neutralizing free radicals, which are
toxic molecules that can damage healthy cells and cause disease.

Preserving Properties

Ascorbic acid neutralizes oxygen when it comes into contact with it. Oxygen allows

foods to continue to ripen, an aging process similar to the one people go through

that ends in death. Oxygen is also vital for many microorganisms to thrive, some

of which @use decay. Ascorbic acid slows or neutralizes these events. The
VXEVWDQFH EORFNV FXUHG PHDWYV SURSHQVLW\ WR IRU
IRU H[DPSOH ,Q WKH SURFHVV WKH YLWDPLQ DOVR SUI
addition, ascorbic acid pserves flavor.

Food-Preservation Mechanism

Canned vegetables, bottled juices, jams and other preserved fruit are processed
IRRGYVY PDQXIDFWXUHUV SURWHFW ZLWK DVFRUELF DFLG
for the enzyme phenolase to act. Phenolaselexates oxidation, a chemical

process in which oxygen level rises, resulting in decay. This is also the process that
ascorbic acid combatfs.

&LWULF DFla& § YreSeBvative UsHalso acknowledged by insiders in the

preservative manufacturing and disttion industries. FBC Industries, Inc. moducerand

“http://www.livestrong.com/article/496958-ascorbieacid-a-preservative/

10
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supplier of FCC grade Citric Acid additives, acidulants, buffering agents and preservatives for the
IRRG DQG EHYHUDJH LQGXVWU\ GHMANVWEMH \D FFLLGV U VFWXAH. G RW
usedacidulant in the industry. As a food additive or food grade product, citric acid is used as a
IODYRULQJ DQG SUHVHUYDWLYH 7KH EXIIHULQJ SURSHUWLHYV
TKH )'$Wafning Letterto the manufacturer of the Chiquita brand "Pineapple
Bites with Coconut" and "Pineapple Bitefdited October 6, 2010 further confirms that citric acid
and ascorbic acid are preservatives
837KH P3LQHDSSOH %LWHVY DQG p3LQHBSHuher % LWHV ZLW
misbranded within the meaning of section 403(k) of the Act [21 U.S.C. 343(k)] in
that they contain the chemical preservative ascorbic acid and citric acid but their
labels fail to declare these preservatives with a description of their funicBbn
&)5 ’
SeeEXHIBIT B, FDA Warning Letter dated October 6, 2010 (emphasis added).
As described above in 11,23, a preservative as defined by the FDA is a substance
WKDW SWHQGV™ WR SUHYHQW R UTHug{ ¥<Ddl iiec¥gdaty tliaHt\Wimttibbh R U D W L
DV D SUHVHUYDWLYH LQ HYHU\ VLQJOH LQVWDQFH IRU LW WR
definition, so long as this is its general tendency.
However, citric acid and ascorbic acid @& a matter of fact functioas
preservativein the Product
This is confirmed byDr. Marc Meyersa food scientist with a Ph.D., nearly thirty
years, of experience in the fieldultiple patentsand published workSeeExhibit C, Declaration
Rl 'U ODUF OH\HUV 33(fB¥®UV 'HFO °

Dr. Meyers observes that citracidand ascorbic acid function as preservatives in

a number of ways.

3 http://www.fbcindustries.com/Citric_Acid.aspx
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Citric acid and ascorbic acids are both anicrobials.Both acidskill microbes by
reducing the pH of products to which they are addéeyersDecl. 1 Z. Both can also Kill
microbes directly by penetrating the cell walls of microorganidneyers Decl. 12

Citric acid and ascorbic acid also serve as preservatives by functioning as
sequestranisremoving compounds and elements from their emvirent so as to slow the
degradation of food and beverageleyers Decl.  29.

7TKHVH DHHLKAMM Y LQFOXGH SGHOD\LQJ VSRLODJH IURF
\HDVW GHOD\LQJ FKDQJHV LQ FRORU IODYRU WH[WXUH DQ
shelf-life of a foodor beverag@roduct.Meyers Decl. &

Citric acid and ascorbic acid also function as antioxidants by sequestering metal
ions (chelation) which prevents food deterioration and retards microbial groditryers Decl.
129.

Citric acid ®rves as a preservative by functioning as an acidity regulator and
acidulantMeyers Dec.  22.

Dr. Meyersobserves that while citric acahd ascorbic acidan also be employed
by a manufacturer that intendsitopart taste, argater quantity of these lsstancess required to
impart taste than to preserve foods and beverddpespreservative effects of these acids may be
reduced at lower levels, but it will still be presavieyers. Decl. 112 26.

Thus, Defendant cannot argue that it includes citrid and ascorbic acith the
Producs merely to impart added taste, because the quantities required to impart taste are more
than sufficient to function as preservativeSYHQ LI LPSDUWLQJ WDVWH LV 'HI

motivationfor including these acidshis subjectivemotivation has no bearing on theibjective

functioning

12
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Dr. Meyers als@bserves that citric acid and ascorbic acid function as preservatives

in the Products specifically

As to citric acid, Dr. Myers states

a. Citric acid functions aspreservative in the Arizona Beverage Products by serving
as acidulants, lowering their pldvel and thereby combatting microorganisms.

b. Citric acid functions as a preservative in the Arizona Beverage Products by serving
as an indirect antioxidant.

c. Citric add functions as a preservative in the Arizona Beverage Products by
infiltrating and then weakening or killing microorganisms through direct
antimicrobial effectRegardless of whether this is the primary purpose for which
it is added to the Arizona Bevem@roducts, it still functions as a preservative by
direct microbial effect, lowering pH levels, and acting as a sequestrant and indirect
antioxidant.

d. Citric acid functions as a preservative in the Arizona Beverage Products through
sequestration, which @vents oxidation and impedes microbial growth.

e. Citric acid serves these functions regardless of whether they are also being used
as flavorants.

f. The fact that Defendant may also employ other means of preserving the Arizona
Beverage Products, like a hermetiVHDO GRHV QRW FKDQJH FLWUL
a preservative.

Meyers Decl. 1 36
As to ascorbic acid, Dr. Byers states

a. Ascorbic acid functions as a preservative in the Arizona Beverage Products by
serving as an acidulant, lowering their 4#¥el and thereby combatting
microorganisms.

b. Ascorbic acid functions as a preservative in the Arizona Beverage Products by
serving as an antioxidant.

c. Ascorbic acid in the Arizona Beverage Products also infiltrates and then either
weakens or kills microorganismsseéorbic acid also acts as a direct antioxidant,
preserving the Arizona Beverage Products against microbial and chemical
degradation. These antimicrobial effects exist over and above the antimicrobial
effects of reducing pH levels.

d. Ascorbic acid functionssaa preservative in the Arizona Beverage Products as an
antioxidant, which prevents oxidation and impedes microbial growth.

e. Ascorbic acid serves these functions regardless of whether they are also being used
as a flavorant or for nutrient fortification (&amin C).

13
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f. The fact that Defendant may also employ other means of preserving the Arizona
%9HYHUDJH BURGXFWYVY OLNH D KHUPHWLF VHDO GRH
as a preservative.

Meyers Decl. T 37

Plaintiff § Claims Are Consistentith Federal Law

"HIHQGDQWYYVY GHFHSWLYH PLVUHSUHVHQWDWLRQV Yl
3 >D@ IRRG VKDOO EH GHHPHG PLVEUDQGHG ,I LWV ODEHOLQ
U.S.C. § 343 (a)(1).

Plaintiff § claims are not preempted by the FDM&cause the definition of
SSUHVHUYDWLYH" &pusistevitith tikaHadd the DDA. {$ee above). Moreover, FDA
UHJXODWLRQV VSHFLILFDOO\ QRWH WKDW F @rititre\tladnsNH 3FR Q
that that are not governed by 21 C.F8R01.13 See21 C.F.R. § 101.65(b)(2pince the FDA has
QRW LVVXHG VSHFLILF VWDQGDUGY JRYHUQLQJ ZKHQ QR SUH
representations fall outside the ambit of FDA regulatidwsordingly, Plaintiff {fV FODLP FDQQR
possibly be preempte8eeBimont v. Unilever U.S., IncNo. 14CV-7749 (JPO), 2015 U.S. Dist.

LEXIS 119908, at *6 (S.D.N.Y. Sep. 9, 2015preemption does not preclude a stat& claim if

the state requirement is outside the scopeefdlevant federal requirements

Plaintiff sAnd ClassMembersWere , OMXUHG $V $ 5HVXOW 21 '"HIHOGDQW(YV |

Plaintiffs and Class membersgere injured when Defendant denied them ftile
benefit of their bargainThey paid money for Products thtitey were led to believe were
preservatre-free, but consumersthen receivedpreserative-laden Products, whikb have
significantly less valuePlaintiffs and Classmemberswvere thus deprived of the benefit of their
bargairs. Plaintiffs and Classmemberswould not have purchased the Products, or would only

have been willing to pay less firem, had they known theuth about themPlaintiffs andClass

14
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memberswvere injured m an amount up to the purchase price, the difference between the actual
value of the Products and the value of the Products as misrepresented to them by Defendant, to be
determined by expert testimony at trial.
By representing thathe Productshave No Preservatives Defendantseeksto
FDSLWDOL]H RQ FRQV XdéalkhieNoHdSdnd dihkbiitkQ fEwer laddditivesandthe
association betwedaheseproductsand a wholesome way of life.
American consumers are increasingly seeking outpamchasing foods that they
perceive are principally made of ingredients that are healthfuhanidous?
Consumers are willing to pay mofer unprocessed an@ssprocessegroducts
with no additives becausef this associatioras well adbecause othe perceived higher quality,
health and safety benefitgssociated witpreservativeree foods
The marketing research firm Minte¢ports that more and more Americans are
concernedvith avoidng foods containing preservatives:
JRRGV EHDUUQR &ahe atélincreasingly relevant to Americans, as they
perceive the products as closely tied to health. Mms&arch from Minteleveals
that84 percent of American frefeom consumers buy freleom foods because they
are seeking out more natural or lga®cessed foodsln fact, 43 percent of
consumers agree that frfem foods are healthier than foods without a 4ireen

claim, while another three in five believe the fewer ingredients a product has, the
healthier it is (59 percent).

Among the top claimfeefrom consumes deem most important aransfat-free
(78 percent) and preservatifree (71 percent.

Alternet.org reportenresearch showing that most Americans are prepared to pay

a premium price for healthier options:

4 Nancy Gagliardi, Consumers Want Healthy Fobdsd Will Pay More for Them, FORBES (Feb. 18,

2015, 11:30 AM), http://goo.gl/A7Z5WN (last visited 01/02/2018) (88% of respondents willing to pay
PRUH IRU KHDOWKLHU IRRGV VHH ,171/ )23'7716)%x2&8238+1(&//7¥281"
WORTH?: FOOD & HEALTH SURVEY 2015, at 42 (2015), http://goo.gl/4g5wNb.

® http://www.mintel.com/pressentre/fooeanddrink/84-of-americansuy-free-from-foodsbecause
they-believethemto-be-morenaturator-lessprocessed
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Not only are consumersdreasingly seeking out wholesome foods, they are willing

WR SD\ D SUHPLXP IRU WKHP $FFRUGLQJ WR 1LHOVHQYV
Survey that polled over 30,000 people onli@& percenbf Americans are willing

to pay more for healthier foods. Ghllsales of healthy food products are estimated

to reach$l trillion by 2017 according to Euromonitor.

When it comes to what consumers will be seeking out more of over the coming
\HDU LW PD\ DPRXQW WR VLQJO HoZ Béif& said Xy W WKLQN R

preservatives, no additives, no growth hormofes."

Courts regularly uphold actions based on payment of a price premium due to a
VHOOHUTTV PLYV $eeSahtert (Bedesy NRQV ) G G &Lthe 8
LVVXH RI pSULFH SUHPLXPY ZDV URDtHydai@ Mor& tHesBetduld LW VKR
have for the good but for the deceptive practices of the defend&h© Okhtbyeha v. Nestle
Purina Petcare Cg No. 15CV-5489 (KMK), 2016 U.S. Dist. EXIS 107097, at *552 (S.D.N.Y.

Aug. 11, 2016) >, @ Q KLV &RPSODLQW 3O0ODLQWLII VHHNV PRQHWDI
HZRXOG QRW KDYH SDLG WKH SUHPLXP SULFH KH SDLGY WR EX
Case law makes clear thaislis sufficient at the motieto-dismiss phase for a § 349 claim to
V X UY LKdénig v. Boulder Brands, Inc995 F. Supp. 2d 274, 28% (S.D.N.Y. 2014)
3ODLQWLIIV FODLP WKDW EXW IRU "HIHQG D @ndtfi&/putdtpe DLU D Q
class? would not have purchased, or paid a price premium for, Smart Balance. Compl. {f 7, 81.
,QGHHG 30DLQWLIIV FODLP WKDW WKH\ SDLG SULFH SUHP
PLVUHSUHVHQWDWLRQV § DQG DOOHJH WKdiher hekptrthasél VHU Y H
prices, or the price premiums that they paid for Smart Balance. Id. { 81. Accordingly, the Court

finds that Plaintiffs have adequately alleged injury under GBL §°349

® http://www.alernet.org/food/§ood-trendswatch2016
16
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'HIHOGDOWJYV OLVUHSUHVHOWDWLROV :HUH ODWHULDO 7R $Q
By, ReasonableConsumers

Plaintiffs DQG &ODVV PHPEHUV UHDVRQDfIeE aihiOLHG R
misleadingrepresentatiasithat the Productaerefree of preservatives

At the point of saleRlaintiffsand Class members did not know, and had no reason
to know, that the Productgeremisbrandednd misleadings set forth herein, and would not have
bought the Products had they known the truth about them.

A representatin that a product has no preservatives is material to a reasonable
consumer when deciding to purchasePhaintiffs did, and a reasonable consumer would, attach
LPSRUWDQFH WR ZKH Wutsiviere Héel @) geBe@ativieshe@uUde it is common
knowledge that consumers prefer to avoid foods wpititientially unhealthy additives (see
consumer behavior research abo@gfendant would not have included skeeepresentatianon

theProduct labels if this was not goitminfluence consumer behavior.

Defendant HasAn Intent To Mislead

DefendantNQHZ WKDW LWV 31R 3UHVHUYDWLYHV"™ FODLPV
Uponinformation and belief, Defendant retains food scientists who can apprise it
of the preservative properties of citric and ascorbic acids.
Given thepremium that cosumers attach tpreservativeree foods, discussed
above, Defedant has a natural interest imisleading consumers as detailed above, as its
deceptions and misleading omissions prodddear marketing advantage over competitors that

do ot engage in such deceptive conduct.
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CLASS ACTION ALLEGATIONS

Plaintiffs brings this action as a class action pursuant to Rule 23 of the Federal
Rules of Civil Procedure on bdhaf the following dass:

All persons or entities in the United States whodeaetail

purchases of Products during the applicable limitations period,

DQG RU VXFK VXEFODVVHV DV WKH &RXUW PD\ GHHF
IDWLRQZLGH &0ODVV’

In the alternativeRlaintiffs KAILEY and KUBILIUS seek to represent dass consisting of
All persons or entities who made retail purchases of the Products in
New York during the applicable limitations period, and/or such

VXEFODVVHV DV WKH &RXUW PD\ GHHP DSSURSULDYV
&ODVV’

Also in the alternative, Plaintif AN PEEBLES seeks to regsent a Class consisting of:

All persons or entities who made retail puashs of the Products in

California during the applicable limitations period, and/or such

subclasses as the Court myHHP DSSURSULDWH 3WKH &DOLIR
&ODVV’

The proposed Class exclude current and former officers and directors of
Defendant, members of the immediate families of the officers and directors of Defendant
"HI1HQ G RgaViehresentatives, heirs, successors, asaigngntity in whicht has or has had
a controllinginterest, and the judicial officer to whom this lawsuit is assigned.

Plaintiffs reserve the right to revise Class definistnased on facts learned in the
course of litigating this matter.

This action is proper fo€lass treatment under Rules 23(b)(1)(B) and 23(b)(3) of
the Federal Rules of Civil Procedure. While the exact number and identities of other Class
members are unknown Rlaintiffs at this time Plaintiffs areinformed and believe that there are
millions of Class members. Thus, the Classmbers arso numerous that individual joinder of

all Class members is impracticable.

18
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Common gestions of law and fact arise from Defant$ conduct described herein.
Such questions are common to all Class memberp@aubminate over any questions affecting
individual Class member3hesenclude:
a. whetherclaiming No Preservativeson Roducts containingitric acid andor
ascorbic acids false and misleading;
b. whether Defendant deprivd®laintiffs and Class membersf the benefit of thie
bargairs because the Prodiscpurchased had less value thanat Defendant
warranted,;
c. whetherDefendanimust disgorge any and all profitsthasmade as a result @b
misconduct; and
d. whetherDefendantshould be barred from marketing the Productiasng No
Preservatives’
Plaintiffs fclaims are typical of those of the Class members bedasdiffs and
the other Class members sustained damages arising out of the same wrongful conduct, as detailed
herein. Plaintiffs and Class membengurchasedDefendan® Products and sustained similar
injuries arising out obefendan® conduct in violation ofFederalaw, New Yorklaw, California
law, and the laws of the other 48 states and the District of Caubdfendan unlawful, unfair
and fraudulent actions concern the same business practices described herein irrespective of where
they occurred or were experienced. The injuries of the €dagse caused directly bpefendan®$
unfair and deceptivpracticesIn addition, the factal underpinning obDefendan® misconduct is
common to all Class members and represents a common thread of misconduct resulting in injury
to all ClassmembersPlaintiffs fclaims arise from the same practices and coursermduct that

give rise to the claims d@@lassmembers and are based on the same legal theories.
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Plaintiffswill fairly and adequately represent and pursue the interests of the€£lass
and have retained competent counsel expeded in prosecutinglass agbns. Plaintiffs
understand the nature tifeir claims hereinhas no disqualifying conditions, and will vigorously
represent the interests of the Classmbers NeitherPlaintiffs nor Plaintiffs fcounsel have any
interests that conflict with or aentagonistic to the interests of the Clasmmbers

Plaintiffs have retained highly competent and experienced class action attorneys to
representheirinterests and those of the ClasembersPlaintiffs andPlaintiffs fcounsel have the
necessary finanal resources to adequately and vigorously litigate this class aetaintiffs and
counsel are aware of their fiduciary responsibilities to the Glemmbersand will diligently
discharge those duties by vigorously seeking the maximum possible recmvirgn.

A class action is superior to other available methods for the fair and efficient
adjudication of this controversy. The damages suffered by any indiv@iasé member are too
small to make it economically feasible for an individ@#ss member tprosecute a separate
action, and it is desirable for judicial efficiency to concentrate the litigation of the claims in this
forum. Furthermore, the adjudication of this controversy through a class action will avoid the
potentially inconsistent and cordling adjudications of the claims asserted herein. There will be
no difficulty in the management of this action as a class action.

The prerequisites to maintaining a class action for injunctive relief or equitable
relief pursuant to Rule 23(b)(2) are mas Defendanhas acted orrefuses to act on grounds
generally applicable to the Classthereby making appropriate final injunctive or equitable relief
with respect to the Clagsas a whole.

The prerequisites to maintaining a class action for injunctlief or equitable

relief pursuant to Rule 23(b)(3) are met, as questions of law or fact common to thesClass
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predominate over any questions affecting only individual members, and a class action is superior
to other available methods for fairly and efiatly adjudicating the controversy.

The prosecution of separate actions by members of theeSlassld create a risk
of establishing inconsistent rulings and/or incompatible standards of conduct for Defendant.
Additionally, individual actions may be diggitive of the interest of all members of the Céass
although certain Class members are not parties to such actions.

Defendan® conduct is generally applicable to the Césss a whole anBlaintiffs
seek,inter alia, equitable remedies with respecthe Clasesas a whole. As suciefendant
systematic policies and practices make declaratory relief with respect to thes@msswhole

appropriate.

CAUSESOF ACTION

COUNT |

INJUNCTION FOR VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW § 349
(DECEPTIV E AND UNFAIR TRADE PRACTICES ACT)

(brought on behalf of the Nationwide Class, in conjunction withe substantively similar consumer
protectionlaws of other states and the District of Columbia to the extent New Yarkstmer
protectionlaws areinapplicable to outof-state Class members, or, in the alternative, on behalf of the
New York Class)

Plaintiffs reallege and incorporate herein by reference the allegations contained in
all preceding paragraphs, and further allege as follows:
Plaintiffs brings theseclaim on behalbf themselvesindthe other members of the
Nationwide & ODVV IRU DQ LOQMXQFWLRQ IRU YLRODWiBe®MWR I 1HZ <
31< *0®/349°
Alternatively, should the Court not certify Plainsifiproposed Natiowide Class,

Plaintiffs KAILEY and KUBILIUS bring this claimindividually andon behalfof themembers of
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theNew York &ODVV IRU DQ LQMXQFWLRQ IRU YLRODW Lci€V RI1 1HZ
Law 31< *9§/349

NY GBL § 349 provides thafdecepive acts or practices in the conduct of any
business, trade or commerce or in the furnishing of any service in this statewarawful.”

Under theNY GBL § 349, itis nonecessayV R SURYH MXVWLILDEOH UH
extent that the Appellate Osion order imposed a reliance requirement on General Business Law
[8] 349... claims, it was error. Justifiable reliance by the plaisti§f not an element of the
VWD W XW Rath \E AcRer, Merrall & Condit Cpl18 N.Y.3d 940, 941 (N.Y. App. Di012)
(internal citations omittel.

Any person who has been injured by reason of any violation of the NY8z&I9
may bring an action itheirown name to enjoin such unlawful act or practice, an action to recover
theiractual damages or fifty dollarshichever is greater, or both such actions. The court may, in
its discretion, increase the award of damages to an amount not to exceed three times the actual
damages up to one thousand dollars, if the court findD#fendantwillfully or knowingly
violated this section. The court may award reasonable attorney's fees to a prevailing plaintiff.

The practices employed bRefendant whereby it advertiss, promotes, and
markes its Productsasfree ofpreservatives isinfair, deceptive, misleadingnd in vidation of
the NY GBL § 349.

The foregoing deceptive acts and practices were directeshsineers.

Defendanshould be enjoined frodd HSUHV HQ WH Q ¥ D BWRth&Prddlct

labelspursuant to NY GBL § 349.
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Plaintiff, on behalf oherselfand all otlers similarly situated, respectfully demand
a judgment enjoininPefendan FRQGXFW DZDUGLQJ FRVWV RI WKLV SURF

as provided by NY GBI§ 349 and such other relief as this Court deems just and proper.

COUNT Il

DAMAGES FOR VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW 8§ 349
(DECEPTIVE AND UNFAIR TRADE PRACTICES ACT)

(brought on behalf of the Nationwide Class, in conjunctiontivthe substantively similar consumer
protectionlaws of other states and the District of Columbia tiee extent New Yorkansumer
protectionlaws areinapplicable to outof-state Class members, or, in the alternative, on behalf of the
New York Class)

Plaintiffs reallege and incorporate herein by reference the allegations contained in
all preceding paragphs, and further allege as follows:

Plaintiffs brings theseclaims and on behalf othemselvesaind other members of
the Nationwide Class forH | H Q G Daaidigs\of NY GBL § 349.

Alternatively, should the Court not certify Plainffffgroposed Nationwide Class,
Plaintiffs KAILEY and KUBILIUS bring this claimindividually andon behalfof the other
members of th&lew YorkClass for' H I H Q G Dalxiidys\ofNY GBL § 349.

Defendan®§business act and practices and/or omissasaegedherein constitute
deceptive acts or practices under NY GBL § 349, which were enacted to protect the consuming
public from those who engage in unconscionable, decepthaunfair acts or practices in the
conduct of any business, trade commerce.

Deferdantf V 3 U D #eattibeditMoughout this Complaint, were specifically

directed to consumeesd violate the NY GBI§ 349for, inter alia, thefollowing reasons:
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a. Defendanimisrepresentsr misleadinglyadvertiss that the Producteave

31 R 3 HHYD With¥ahlixtént to cause Plaing@ndClass member® believe

that theyare a healthy alternative in comparison to competitors

b. Defendantcaused Plaintif and Class memberto suffer aprobability of

confusionanda misunderstanding of legal rightshligationsand/or remedieby

andthroughtheir conduct;

C. Defendantnade materialepresentationandstatementsf fact to Plaintifs

and Class members that resuliedhemreasonably believing the represented

suggested state of affairs to be othantiwhathey actuallywere.

The practices employed lWyefendant wherebyDefendantadvertigs, promotss,
and marketits Productsas having® 1 R 3 U H V H aré ihiaid, dedeptive, and misldimg and
are in violation of NY GBL § 349

Under the circumstancefefendan®§ conduct in employing these unfair and
deceptive trade practicdas malicious, willful, wanton and outrageous such as to shock the
conscience of the community and warrant the imposition of punitive damages.

Defendan®§ actions impact the public interest because Plagtifére injured in
exactly the same way asillions of others purchasing the Prodsias a result of anDefendan$
generalized course of deception.

The foregoing deceptive a@sdpracticesaredirectedat consumers.

The foregoing deceptive acsad practiesproximately caused PlaintfindClass
memberdo suffer actual damages in the formiofer alia, monies spent to purchase the Products.

Plaintiffs and Class memberare entitled to recover compatorydamagesstatutory damages,
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punitive damagesattorneys' fees and cosend any other relief the Court deems appropriate

Damages can be calculated through expert testimony at trial.

COUNT 1l

DAMAGES FOR VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW § 350
(FALSE ADVERTISING LAW)

(brought on behalf of the Nationwide Class, in conjunction with the substantively singtamsumer
protectionlaws of other states and the District of Columbia to the extent New Yonhkstoner
protectionlaws areinapplicableto outof-state Class members, or, in the alternative, on behalf of the
NewYork Class)

Plaintiffs reallegs and incorporate by referentdle allegations contained in all
preceding paragraplasd further allege as follows:

Plaintiffs bring this claim indivdually, as well as on behalf of members of the
Nationwide dass, for violations of NY GBL § 350.

Alternatively, should the Court not certify Plainsifioroposed Mtionwide Class,
Plaintiffs KAILEY and KUBILIUS bring this claim individually and on behalf the members of
the New York Class for violations of NY GBL § 350.

Defendant @ EHHQ DQG RU LV HQJDJH.GbusiQesy/ Katle3dF RQ G X F
FRPPHUFH ZLWKLQ WKH PHDQLQJ RI 1 < *HQ %XV /DZ %t

1HZ <RUN *HQ %XV /DzZ ¢t arse AbiMevtisi @i tbeZcoddbce > | @
Rl DQ\ EXVLQHVYVY WUDGH RU FRPPHUFH ~ )DOVH DGYHUWLVLC
of a commodity... LI VXFK DGYHUWLVLQJ LV PLVOHDGLQJ LQ D PDWI
SWKH H[WHQW WeRisiddfails Ko ved fadt& material in light.of. representations

[made] with respect to the commodity1 < *HQ %XV -a(DZ t
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Defendant caused to lbésseminated throughout New Yoakd the United States
through advertising, marketingn@ other publications, statemertisat were untrueand/or
misleading.

Defendan® affirmative misepresentationsr deceptionsf 31 R 3UHVHE¥DWLYHYV
material and substantially uniform in content, presentation, and impact upon consumers at large.
Consumers purchasing the Products were, and continue to be, exposed to Dé&fendimnial
deceptions

Defendant haviolated N.Y. Gen. Bus. Law § 350 beseits 1R 3UHVHUYDWLY |
representationsere materiato and likely to deceive a reasonable consumer.

Plaintiffs andClassmembershave suffered an injury, including the loss of money
or property, as a result of Defend&nfalseand misleading advertig.

Pursuant to N.Y. Gen. Bu Law 8§ 356e, Plaintifs and Class memberseek
monetary damages (including actual damages and minimum, punitive, or treble and/or statutory
damages pursuant to GBL 8§ 3&1)), injunctive relief, restitution and disgorgemehall monies

obtained by means of Defend&htinlawful conduct, interest, and attorneys' fees and costs.

COUNT IV

9,2/$7,216 2) &$/,)251,$976 &21680(5 /(*$/ 5(0(',(6 $&7
CAL. CIV. CODE § 1750, et seq.

(brought individually ard on behalf of theCalifornia Class)

Plaintiff VAN PEEBLES realleges and incorporates each and every allegation
contained above as if fully set forth herein and further allege as follows:

Plaintiff VAN PEEBLES brings this claim individually and on behalf of the other
members of the DOLIRUQLD &ODVV IRU '"HIHQGDQWYV YLRODWLRQ

S5HPHGLHV $FW 3&/5%" &DO &LY &RGH ft G
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Plaintiff VAN PEEBLES and California Class members are consumers who
purchased the Product for personal, family or household pespBaintiffVAN PEEBLES and
WKH &DOLIRUQLD &0ODVYV PHPEHUV DUH 3FRQVXPHUV"™ DV WKD
Code § 1761(d).

The Produd that Plaintiff VAN PEEBLES and other Class members purchased
IURP '"HIHQGDQW ZH U H mMeaRikg@Mal ZAiwwdoder WHKLE).

'HIHQGDQWYV DFWLRQV UHSUHVHQWDWLRQV DQG F
violate the CLRA They extend to transactions that intended to result, or which have resulted in,
the sale of goods to consumers.

DefendarWV GHPBEWDYK®J RI LWV 3URGXFWYVY DV FRQWD
violates federal and California law.

&DOLIRUQLDYV &RQVXPHUV /HJDO 5HPHGLHV $FW ¢
SURKLELWYV 3>U@HSUHVHQWLQJ WKDW JRR GtharadieridtiesJ YLFHV
ingredients, uses, benefits, or quantities which they do notha¥%e\ HQJDJLQJ LQ WKH FR(
forth herein, Defendant violated and continues to violate Section 1770(a) (5) of the CLRA, because
'HIHQGDQW TV FRQG X Friletheds @\Vcanpeitioand/ upéady Idd frawdulent acts or
practices, in that it misrepresents the Prodfretl ingredients and characteristics.

Cal. Civ. Code 8§ 1770(a)(7) prohibits representing that goods or services are of a
particular standard, qualitgr grade, or that goods are of a particular style or model, if they are of
another. By engaging in the conduct set forth herein, Defendant violated and continues to violate
6HFWLRQ D Rl WKH &/5% EHFDXVH '"HIHQGHx@WV FRQC
competition and unfair or fraudulent acts or practices, in that it misrepresents the particular

standard, quality or grade of the goods.
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&DO &LY &RGH ¢ D IXUWKHU SURKLELWYV 3>D@
intent not to sell them aDbGYHUWLVHG =~ %\ HQJDJLQJ LQ WKH FRQGXFW
YLRODWHG DQG FRQWLQXHYVY WR YLRODWH 6HFWLRQ D
unfair methods of competition and unfair or fraudulent acts or practices, in that it axvgoils
with the intent not to sell the goods as advertised.

Plaintiff VAN PEEBLES and the California Class members are not sophisticated
experts about the character, effectiveness, nature, level, grade, ratings of thesPiRrbaintif
VAN PEEBLES andhe California Class acted reasonably when they purchased the Broduct
EDVHG RQ WKHLU EHOLHI WKDW '"HIHQGDQWIV UHSUHVHQWDW

Plaintiff VAN PEEBLES and the California Class suffered injuries caused by
Defendant because (a) they wouldt have purchased the Produoh the same terms absent
"HIHQGDQWYYV LOOHJDO DQG PLVOHDGLQJ FRQGXFW DV VHW
FRQFHUQLQJ 'HIHQGDQWYV UHSUHVHQWDWLRQV sdiEe totWKH\ SD
DefendanffV P LV UHS U MNhdh @QavsBdthe R@dlcts to be sold at prices higher than their
valug thus losing the benefit of their bargaiasd (c) the Produstlid not have the characteristics,
benefits, or quantities promised.

On or aboutAugust 16 2018,prior to filing this action, a CLRA notice letter was
served a Defendant ARIZONA BEVERAGE COMPANML.LC, which complies in all respects
with California Civil Code 8§ 1782(apPlaintiff VAN PEEBLES sent ARIZONA BEVERAGE
COMPANY, LLC on behalf of imself andthe California Classa letter via certified mail, return
receipt requested, advigirDefendant ARIZONA BEVERAGE COMPANY, LLGhat it is in

violation of the CLRA and demanding that it cease and desist from such violations and make full
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restitution by refuding the monies received therefrom. A true and correct (unsigned) copy of
Plaintiff 9$1 3((%/(61V &ftBdis attached hereto BXHIBIT D .
Wherefore, PlaintifVAN PEEBLESand the Class seek damages, restitution, and

LQMXQFWLYH UH O lidtationR &f thel CHRAGD QW V Y

COUNT V

9,2/$7,21 2) &$/,)251,$76 81)$,5 &203(,7,21 /$:
CALIFORNIA BUSINESS & PROFESSIONS CODE § 17200t seq.

(brought individually and on behalf othe California Class)

Plaintiff VAN PEEBLESrealleges and incorporates each amdrg allegation
contained above as if fully set forth herein and further allege as follows:

Plaintiff VAN PEEBLES brings this claim individually and on behalf of the
members of th€alifornia & ODVYV IRU '"HIHQGDQWY YV YLRODWLRIGW RI &DC
Law, Cal. Bus. & Prof. Code § 17204, seq

7KH 8&/ SURYLGHV LQ SHUWLQHQW SDUW 38QIDLU F
unlawful, unfair or fraudulent business practices and unfair, deceptive, untrue or misleading
advertising . .

"HIHQ G aReWM{§ Violates federal and California because it represents the
Product as free of preservatbaghen it actually contains preservatives.

'"HIHQGDQWYV EXVLQHVV SUDFWLFHV GHVFULEHG KHI
the UCL by violating Section &Jr) of the Federal Food, Drug, and Cosmetic Act, 21 U.S.C.
343(r)(1)(a), California Health & Safety Code 8§ 110670, the CLRA, and other applicable law as
described herein.

"HIHQGDQWYV EXVLQHVV SUDFWLFHYVY GHVFULEHG KHL

UCL in thatits conduct is substantially injurious to consumers, offends public policy, and is

29



Case 1:18-cv-09075 Document 1 Filed 10/03/18 Page 30 of 36

immoral, unethical, oppressive, and unscrupulous, as the gravity of the conduct outweighs any
DOOHJHG EHQHILWY '"HIHQGDQW YV uners, landWsLislur® tb dompRR1 QR E
ZLWK WKH )'&% DQG &DOLIRUQLD ODZ RIIHQGV WKH SXEOLF S
WKH SXEOLF KHDOWK”™ E\ HQVXULQJ WKDW 23IRRGV DUH VDIH Z
U.S.C. § 393(b)(2)(A).

DefendaW YLRODWHG WKH 31U BX Byxn3lEaQ@ing PISiRAN R1 WKH
PEEBLESand theCalifornia Class to believe thatthe1R 3UHVHUYDWLYHV™ UHSUHVI
Product wasgawful, true, and not intended to deceive or mislead the consumers.

Plaintiff VAN PEEBLESand the California Class acted reasonably when they
SXUFKDVHG WKH 3URGXFW EDVHG RQ WKHLU EHOLHI WKDW 'H

Plaintiff VAN PEEBLESand the Class lost money or property as a result of
"HIHQ G D Q WdlatioBsthecduse (a) they would not have purchased the Product on the same
WHUPV DEVHQW 'HIHQGDQWY{YV LOOHJDO FRQGXFW DV VHW I}
FRQFHUQLQJ 'HIHQGDQWYVY UHSUHVHQWDWLRQV @ toWKH\ SD
'"HIHQGDQW{V PLYV Whith thdsédHteVPDdMdiR@bBé sold at prices higher than their
value, and were deprived the benefit of their bargajrand (c) the Produstdid not have the

characteistics or benefitpromised.

COUNT VI

VIOLATIONOF &$%/,)251,% FALSE ADVERTISING LAW,
CALIFORNIA BUSINESS & PROFESSIONS CODE § 17500,et seq.

(brought individually and onbehalf of the California Class)
Plaintiff VAN PEEBLESrealleges and incorporate each and every allegation

contained above as if fullset forth herein and further alleges as follows:
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Plaintiff VAN PEEBLES brings this claim individually and on behalf of the
California &ODVV IRU '"HIHQGDQWYfV YLRODWLRQV RI &DOLIRUQLDY
Bus. & Prof. Code § 17508t seq.

8QGHU WKH )$/ WKH 6WDWH RI &DOLIRUQLD PDNHV L
or disseminate or cause to be made or disseminated before the public in this. siateny
advertising device... or in any other manner or means whatever, includueg the Internet, any
statement, concerning . personal property or services, professional or otherwise, or performance
or disposition thereof, which is untrue or misleading and which is known, or which by the exercise
of reasonable care should be knowhWVR EH XQWUXH RU PLVOHDGLQJ ~

Defendant engaged in a scheme of offenmgbranded beveragder sale to
Plaintiff VAN PEEBLESand the Class members by way of product packaging, labeling, and other
promotional materials, including the Internet. These niasemisrepresented the true content and
nature of thdeverages '"HIHQGD QWY DGYHUWLVHPHQWY DQG LQGXFHP
come within the definition of advertising as contained in Bus. & Prof. Code § 17500, et seq. in that
the 3 U R G X&k&lging, labeling, and promotional materials were intended as inducements to
SXUFKDVH 'HIHQ§& énQ svefstat@ikeRtSSdisBaminated by Defenddpiatntiff VAN
PEEBLES and California Class members. Defendant knew that these statements were
unautheized, inaccurate, and misleading.

"HIHQ G D @MiveV 1R H3U H V H didrsWiblatdfateral and California law
becaus¢he Products so labeled contain preservatives.

Defendant violated 87500,et seq by misleading PlaintifVAN PEEBLESand
the California Class tabelieve that the 1 R 3 U H V H Glaimsiadetbkhe Product were true

as described herein.
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Defendant knew or should have known, through the exercise of reasonable care that
the Product wereand continug¢o be misbranded.

Plaintiff VAN PEEBLESand theCalifornia Class lost money as a result of

'"HIHQGDQWYV )$/ YLRODWLRQV EHFDXVH D WH0RtheZSareOG QR W

WHUPV DEVHQW 'HIHQGDQWYV LOOHJDO FRQGXFW DV VHW

concernini '"HIHQGDQWYIV UHSUHVHQWDWLRQV E WEKdlet®8DLG D

'"HIHQGDQW{TV PLYV Whith thdsédHteVPDdMdiR@Bé sold at prices higher than their
value,and were deprived of the benefit of their bargain; and (c) theuPtodid not have the

characteristics, benefits, or quantities promised.

COUNT VI

COMMON LAW FRAUD

(brought on behalf of the Nationwide Class, in conjunction with the substantively similar common law
of other states and the District of Columbia to the emt New York common law is inapplicable to eut
of-state Class members, or, in the alternative, on behalf of the New York Class)

Plaintiffs reallege and incorporate herein by reference the allegations contained in
all preceding paragraphs and further alleges as follows:

Defendant intentionally nkas materially false and misleading representations
regarding tle natureof the Products

Plaintiffs and Classmembersreasonably relied on Defenddhtfalse and

misleading representation$hey did not know, and had no reason to know, that the Products

contan preservativesThey would not have purchased the Products had they knéhrHQ G D QW [V

31 R BV HU Ydrims Wete false
Defendant knew and intended that Plaist#hd the Clasemembersvould rely on

its misrepresentations.
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Plaintiffs and Class membershave been injured as a result of Defendant
fraudulent conduct.
Defendantis liable to Plantiffs and Class memberfor damages sustained as a

result of Defendar$ fraud.

COUNT VI

BREACH OF EXPRESS WARRANTIES

(brought individually and on behalf of the Nationwide Class under New York express warranty law or,
in the alternative, on behalf of KH 1HZ <RUN DQG &DOLIRUQLD &ODVVHV XQGHU
laws)

Plaintiffs reallege and incorporateerein by reference the allegations contained in
all preceding paragraphs, and further allege as follows:

Defendant provided Plaintgfand other Class members with written express
warranties thathe Products were free of preservatives.

These claims were affirmations of fathese affirmations of fact became part of
the basis of the bargain and created an express warranty that theaqdddonform to the stated
promise. Plaintit DQG &O0ODVV PHPEHUV DWWDFKHG LPSRUWDQFH WR

Defendant breached the terms of its express warran®ldmtiffs and Class
memberdy providing Products that lacked the qualities promised.

On or aboutAugust 16 2018, prior to filing this action, a notice letter was served
on Defendant ARIZONA BEVERAGE COMPANYLLC on behalf ofPlaintiffs and the Classges
a letter via certified mail, return receipt requested, advising Defendant ARIZONA BERBER
COMPANY, LLC that it is inbreach of its warranties under the laws of New York and California,
and demanding that it cease and desist from such violations and make full restitution by refunding

the monies received therefrom. A true and correct (und)grmpy of PlaintiffVI§tter is attached
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hereto a£XHIBIT D . Plaintiffs provided Defendant sufficient opportunity to cure its breach of
warranty, but were rebuffed.

$V D SUR[LPDWH UHVXOW RI '"HIHQGDQW(fV EUHDFK F
members gffered damages in an amount to be determined by the Court and/or jury, in that they
purchased and paid for Products that did not conform to what Defendant promised in its promotion,
marketing and advertisinghey were deprived of the benefit of theirdi@n and spent money on

products that did not have any value or had less value than was warranted.
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PRAYER FOR RELIEF

WHEREFORE Plaintiffs, individually and on behalf of all other similarly situated, seek

judgment against Defendant, as follows:

a. An Orderthat this action be maintained as a class actappointingPlaintiffs as
representativeof theNationwide Class

b. In the Alternative, an Order appointing Plaintiffs KAILEY and KUWBJS as
representatives of the New York Class and appointing Plawiiifil PEEBLES as
representative of the California Class;

c. An Order appointing the undersigned attorneZassCounsel in this action;

d. Restitution and disgorgement of all amounts obtained by Defendant as a result of
misconduct, together with interest thandioom the date of payment, to the victims of
such violations;

e. All recoverable compensatory and other damages sustain&aioyiffs and Class
members

f. Actual and/or statutory damages for injuries suffere@®layntiffs andClassmembers
in the maximum amunt permitted by applicable law;

g. An order () requiring Defendant to immediately cedBeir wrongful conduct as set
forth in this Complaint;i{) ordering Defendant to engage in a corrective advertising
campaign; andif) requiring Defendant to reimbw@®laintiffs and allClassmembers
up tothe amounts paid for the Products;

h. Statutory prgudgment and pogtidgment interest on any amounts;

i. 3D\PHQW Rl UHDVRQDEOH DWWRUQH\VY IHHV DQG FRVW

j.  Such other relief as the Court may deem just and proper.
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DEMAND FOR TRIAL BY JURY

Pursuant to Rule 38(b) of the Federal Rules of Civil Proce@laetiff, on behalf of
themselves and all others similagijuated demand a trial by jury on all questions of fact raised

by the Complaint.

Dated:October3, 2018

Respectfully submitted,

By: /s C.K. Lee
C.K. Lee Esq.

LEE LITIGATION GROUP, PLLC
C.K. Lee CL4086)

Anne Seelig (AS3976)

30 East 39th Street, Second Floor
New York,NY 10016

Tel.: 2124651188

Fax: 2124651181

Attorneys for Plainti and the Class
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1/23/2015 Warning Letters > Fresh Express Incorporated 10/6/10

Archived Content
The content on this page is provided for reference purposes only. This content has not
been altered or updated since it was archived.

Search Archive

Home Inspections, Compliance, Enforcement, and Criminal Investigations Compliance Actions and Activities Warning

Letters . - . .
Inspections, Compliance, Enforcement, and Criminal Investigations

Fresh Express Incorporated 10/6/10

P
: -/g' Public Health Service

"?'Z Department of Health and Human Services Food and Drug Administration
San Francisco District
1431 Harbor Bay Parkway
Alameda. CA 94502-7070
Telephone: 510/337-6700

WARNING LETTER

Via UPS
October 6, 2010

Fernando Aguirre, President and CEO

Chiquita Brands International, Inc. and Fresh Express, Incorporated
250 East Fifth Street

Cincinnati, OR 45202

Dear Mr. Aguirre:

Starting on May 21, 2010 and ending on June 10, 2010, the Food and Drug Administration (FDA) inspected
your food manufacturing facility located at 900 E. Blanco Road, Salinas, California. During this inspection,
FDA investigators collected labels for your products and reviewed their labeling at
http://www.chiquita.com!. Based on our review, we have concluded that your Chiquita brand "Pineapple
Bites with Coconut" and "Pineapple Bites" products are misbranded in violation of the Federal Food, Drug,
and Cosmetic Act (the Act) and the applicable regulations in Title 21, Code of Federal Regulations, Part
101 (21 CFR 101). You can find the Act and FDA regulations through links at FDA's Internet home page at

http://www.fda.gov2.

Specifically, your "Pineapple Bites with Coconut" product is misbranded within the meaning of Section
403(a) of the Act [21 U.S.C. § 343(a)] in that its statement of identity, "Pineapple Bites with Coconut", is
false and misleading. The ingredient statement for this product states that it is made with coconut;
however, our investigation determined that this product is made with a coconut flavor spray. The
characterizing flavor of your Pineapple with Coconut product must be identified in accordance with 21 CFR
101.22(i)(1)(iii) (for example. "coconut flavor").

Your "Pineapple Bites" and "Pineapple Bites with Coconut" products are misbranded within the meaning of
. Section 403(r)(1)(A) of the Act [21 U.S.C. § 343(r)(1)(A)] because. their labeling bears nutrient content

claims but the products do not meet the requirements for the claims.

Specifically, their labeling includes the claim "Plus ... Antioxidants." However, this claim does not include
the names of the nutrients that are the subject of the claim or, alternatively, link the term "antioxidants"
by a symbol (e.g., an asterisk) that refers to the same symbol that appears elsewhere on the same panel
of the product label, followed by the name or names of the nutrients with recognized antioxidant activity.
21 CFR 101.54(g)(4). Your use of this antioxidant claim therefore misbrands your products under section

403(r)(2)(A)(i) of the Act [21 U.S.C. § 343(r)(2)(A)(D)].

htip:/iwww.fda.gov/ICECI/EnforcementAclions/WarningLetlers/ucm228663.him 113
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