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UNITED STATES DISTRICT COURT  

DISTRICT OF NEW JERSEY 

 

 

DAVID KINLOCK, on behalf of himself and 

all others similarly situated, 

 

                               Plaintiff, 

 

v. 

 

HEALTHPLUS SURGERY CENTER, LLC, 

 

                              Defendant. 

 

 

Civil Action No. 

 

NOTICE OF REMOVAL 

 

 

 

TO: William T. Walsh 

 Clerk of the Court 

 United States District Court 

District of New Jersey 

Martin Luther King Building & U.S. Courthouse 

50 Walnut Street 

Newark, New Jersey 07101 

 

ON NOTICE TO: Clerk, Superior Court of New Jersey 

   Essex County Superior Court 

50 West Market Street 

Newark, New Jersey 07102 

 

Stephen P. DeNittis, Esq. 

Joseph A. Osefchen, Esq. 

DeNittis Osefchen Prince, P.C. 

5 Greentree Centre, Suite 410 

525 Route 73 North 

Marlton, New Jersey 08053 

Attorneys for Plaintiff, David Kinlock 
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Michael A. Galpern, Esq. 

Javerbaum, Wurgaft, Hicks, Kahn, Wikstrom & Sinins, P.C. 

100 Century Parkway, Suite 305 

Mount Laurel, New Jersey 08054 

Attorneys for Plaintiff, David Kinlock 

 

PLEASE TAKE NOTICE that Defendant, HealthPlus Surgery Center, LLC 

(“HealthPlus”), by and through its attorneys, McElroy, Deutsch, Mulvaney & Carpenter, LLP, 

hereby removes this action from the Superior Court of New Jersey, Law Division, Essex County, 

Docket No. L-74-19, to the United States District Court for the District of New Jersey, pursuant 

to 28 U.S.C. §§ 1332(d), 1441, 1446, and 1453. 

PLEASE TAKE FURTHER NOTICE that, pursuant to 28 U.S.C. § 1446(d), a copy of 

this Notice of Removal is being filed with the Clerk of the Superior Court of New Jersey, Law 

Division, Essex County, and served on counsel for Plaintiff. 

PLEASE TAKE FURTHER NOTICE that by effecting removal of this civil action, 

HealthPlus reserves the rights to raise any and all defenses available under the Federal Rules of 

Civil Procedure, including, but not limited to Fed. R. Civ. P. 12. 

PLEASE TAKE FURTHER NOTICE that in support of this Notice of Removal, 

HealthPlus relies upon the following: 

STATEMENT OF JURISDICTION 

1. This Court has original jurisdiction over this action under the Class Action 

Fairness Act of 2005 (the “Class Action Fairness Act” or “CAFA”). See 28 U.S.C. §§ 1332(d), 

1453, and 1711–1715. CAFA provides, in relevant part, that “district courts shall have original 

jurisdiction” over civil class action lawsuits in which “any member of a class of plaintiffs is a 

citizen of a State different from any defendant” and where the amount in controversy for the 

putative class members in the aggregate “exceeds the sum or value of $5,000,000, exclusive of 
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interest and costs.” 28 U.S.C. § 1332(d)(2). There must also be at least 100 members “of all 

proposed plaintiff classes in the aggregate.” 28 U.S.C. § 1332(d)(5)(B). The procedure for the 

removal of civil actions is delineated in 28 U.S.C. § 1446, and as set forth below, this case 

satisfies all of CAFA’s requirements for removal, and is timely and properly removed to the 

United States District Court for the District of New Jersey upon the filing of this Notice of 

Removal with the clerk of the Essex County Superior Court.  

PLAINTIFF’S COMPLAINT 

2. On January 3, 2019, Plaintiff, David Kinlock, on behalf of himself and all others 

similarly situated (“Plaintiff” or “Mr. Kinlock”), filed a “Class Action Complaint” in the 

Superior Court of New Jersey, Law Division, Essex County, Docket No. L-74-19. A true and 

accurate copy of the Complaint is annexed hereto as “Exhibit A” in accordance with 28 U.S.C. § 

1446(a). 

3. On January 16, 2019, an Amended Complaint was filed adding a new 

representative Plaintiff, Jose Salcedo.  A true and accurate copy of the Complaint is annexed 

hereto as “Exhibit B” in accordance with 28 U.S.C. §1446(a). 

4. Other than adding a new plaintiff, the allegations of the Complaint and Amended 

Complaint are identical and for purposes of this Notice of Removal shall be referred to 

collectively as “Plaintiffs’ Complaint.”
1
 

5. The Plaintiffs’ Complaint alleges that “[t]his is a class action on behalf of over 

3,700 New Jersey citizens who received a form notice from Defendant which was identical or 

                                                 
1
It appears Plaintiffs attempted to replace David Kinlock with Jose Salcedo by filing a Stipulation of Voluntary 

Dismissal as to David Kinlock only on January 11, 2019. Thereafter, on January 16, 2019, the Amended Complaint 

was filed. On that same date, the Court entered an Order granting Plaintiffs’ motion for a hearing to address the 

preliminary injunctive relief sought by Plaintiffs. Notably, another non-class-action Complaint was filed in the name 

of David Kinlock by a separate law firm in the New Jersey Superior Court, Bergen County, entitled David Kinlock 

and Sharlene Kinlock, Docket No. BER-L-268-19. As of the filing of this Notice of Removal David Kinlock 

remains a plaintiff in the matter Kinlock v. HealthPlus Surgery Center, LLC, Docket No. ESX-L-74-19. 
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substantially similar to Attachment A, notifying them of their need to undergo immediate testing 

for Hepatitis B, Hepatitis C, and HIV, due to lapses in infection control and sterilization of 

instruments at HealthPlus Surgery Center, LLC between January 1, 2018 and September 7, 

2018.” (See Ex. A p. 1, ¶ 1; Ex. B p. 1, ¶ 1.)  

6. Plaintiffs’ Complaint contains a total of three Counts: “Injunctive Relief in the 

Form of a Court Administered Program for Medical Surveillance, Periodic Monitoring & 

Testing, Education and Warning” (Count One); “Negligence” (Count Two); and “Professional 

Malpractice Under the Common Knowledge Doctrine and Res Ipsa Loquitor” (Count Three). 

(See Ex. A pp. 8-11; Ex. B pp. 8-11.) 

7. Plaintiffs’ Complaint states that “[o]n or about December 17, 2018, Defendant 

HealthPlus mailed out form notices to approximately 3,700 former patients who had received 

surgical procedures at this HealthPlus facility between January 1, 2018 and September 7, 

2018[,]” that “notified recipients of their potential exposure to, inter alia, Hepatitis B, Hepatitis C 

and HIV, and recognized the need for recipients to be tested for these diseases.” (See Ex. A ¶¶ 

12, 13; Ex. B ¶¶ 13, 14.) 

8. Plaintiff claims that “[w]hether or not a class member will develop these diseases 

simply cannot be determined by a single [blood] test at the current time and can only be 

determined by a series of tests over time.” (See Ex. A ¶ 29; Ex. B ¶ 30.) 

9. Moreover, Plaintiff contends that “those who have suffered even a potential 

exposure to Hepatitis B, but have not yet tested positive, should begin immediate prophylactic 

treatment to prevent HBV infection and subsequent development of chronic infection or liver 

disease. This would include receiving immediate Hepatitis B vaccine and Hepatitis B immune 

globulin, even before a positive test result for Hepatitis B.” (See Ex. A ¶ 31; Ex. B ¶ 32.) 
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10. The Complaint seeks “reasonable and adequate injunctive and equitable relief, 

including a supervised program of periodic testing on multiple occasions over time as described 

in the landmark decision Ayers v. Jackson Twp., 106 N.J. 557 (1987), at [HealthPlus’] expense.” 

(See Ex. A ¶ 34; Ex. B ¶ 35.) 

11. The Complaint also seeks attorneys’ fees and costs. (See Ex. A p. 11; Ex. B p. 

12.) 

JURISDICTION PURSUANT TO THE CLASS ACTION FAIRNESS ACT 

12. 28 U.S.C. § 1332(d)(2) of the Class Action Fairness Act provides, in pertinent 

part,
2
 that: 

The district courts shall have original jurisdiction of any civil 

action in which the matter in controversy exceeds the sum or value 

of $5,000,000, exclusive of interest and costs, and is a class action 

in which— 

 

(A) any member of a class of plaintiffs is a citizen of a State 

different from any defendant[.] 

 

13. This is a civil action over which this Court has original jurisdiction under 28 

U.S.C. § 1332(d)(2), and one that may be removed to this Court by HealthPlus pursuant to 28 

U.S.C. §§ 1441(a), 1446, and 1453(b). 

A. Purported Class Action Under State Law 

14. This lawsuit has been specifically pled as a “Class Action.” (Ex. A p. 1; Ex. B p. 

1.) 

15. The putative class that Plaintiff purports to represent consists of more than 100 

individuals. (See Ex. A ¶¶ 1, 12; Ex. B ¶¶ 1, 13.) See 28 U.S.C. § 1332(d)(5). 

                                                 
2
 While there are a number of exceptions to the rule of original jurisdiction contained in 28 U.S.C. § 1332(d)(3)–(5), 

none of these exceptions are applicable to the instant action.   
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16. The putative class identified in the Complaint includes all 3,700 plus patients who 

received notices from HealthPlus advising them that they may have been exposed to certain 

blood borne pathogens and that an immediate blood test was required. (See Exhibit A p. 1, ¶ 1; 

Ex. B p. 1, ¶ 1.) 

B. Diversity of Citizenship Exists 

17. For CAFA purposes, HealthPlus is a citizen of the State of New Jersey. Indeed, 

under CAFA, unincorporated associations like limited liability companies are deemed citizens of 

“the State where it has its principal place of business and the State under whose laws it is 

organized.” See 28 U.S.C. § 1332(d)(10). HealthPlus is a New Jersey limited liability company 

with its principal place of business in New Jersey. 

18. Plaintiff’s Complaint presumes that the approximately 3,700 former HealthPlus 

patients who received a copy of the form notice at issue in Plaintiff’s Complaint are New Jersey 

citizens. (See, e.g., Ex. A ¶¶ 1, 35; Ex. B ¶¶ 1, 36). This is incorrect. Many of the approximately 

3,700 HealthPlus patients who received a copy of the form notice at issue in Plaintiff’s 

Complaint are citizens of a state different from HealthPlus. (See Ex. C [Declaration of Betty 

McCabe] p. 2 ¶ 6.) Patients from New York, Connecticut, Pennsylvania, Florida, and Maryland 

are among the more than 3,700 patients identified in Plaintiff’s Complaint. Ibid. While 

describing the putative class as residents of New Jersey who were treated at HealthPlus from 

January 1, 2018, to September 7, 2018, Plaintiff’s Complaint makes clear that the Complaint is 

intended to assert a class action on behalf of all 3,700 patients who were treated at HealthPlus 

during the relevant period of time, which includes many individuals who are not residents of 

New Jersey.  (See, e.g., Ex. A ¶¶ 1, 35; Ex. B ¶¶ 1, 36.) 
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19. Accordingly, although Plaintiffs’ Complaint describes the putative class as “All 

New Jersey citizens who received a form notice from Defendant which was identical or 

substantially similar to Attachment A,” (see Ex. A p. 7, ¶ 35; Ex. B p. 7, ¶ 36), because the 

members of the putative class of patients actually includes patients from States other than New 

Jersey, the diversity requirements of CAFA are satisfied. See generally Frederico v. Home 

Depot, 507 F.3d 188, 197 (2007) (noting that the “defendant’s removal petition serves the same 

function as a complaint would if filed in the district court”) (citations omitted). 

20. Additionally, multiple class action complaints have been filed against HealthPlus 

in the New Jersey Superior Court and the United States District Court for the Eastern District of 

New York in addition to Plaintiff’s Complaint. See Marrero v. HealthPlus Surgery Center, LLP, 

Docket No. BER-L-9265-18; C.S. v. HealthPlus Surgery Center, LLC, Docket No. BER-L-8289-

18; and Winley-Dunk v. HealthPlus Surgery Center, LLC, Docket No. 1:18-cv-07459 

(E.D.N.Y.). Each of the actions filed in the New Jersey Superior Court has been removed to the 

United States District Court for the District of New Jersey.   

21. Diversity is therefore satisfied in this action. 

C. The Amount in Controversy Exceeds $5,000,000 

22. When determining the amount in controversy for CAFA purposes, “the claims of 

the individual class members shall be aggregated to determine whether the matter in controversy 

exceeds . . . $5,000,000, exclusive of interest and costs.” 28 U.S.C. § 1332(d)(6). 

23. Plaintiff’s claims for attorneys’ fees (see Ex. A p. 11; Ex. B p. 12) may also be 

considered when determining the amount in controversy. See, e.g., Frederico v. Home Depot, 

507 F.3d 188, 199 (3d Cir. 2007). This is quite significant, as attorneys’ fees “could be as much 

as thirty percent of the judgment.” Id. (citing In re Rite Aid Corp. Securities Litigation, 396 F.3d 
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294, 303 (3d Cir.2005) (in which a study conducted by the Federal Judicial Center revealed a 

median percentage recovery range of  27–30% for all class actions settled or otherwise resolved 

over a period of four years)).  

24. Thus, the amount in controversy is first determined by examining the complaint. 

Samuel-Bassett v. KIA Motors Am., Inc., 357 F.3d 392, 398 (3d Cir. 2004).  

25. The amount in controversy is easily satisfied in the context of this case.  

26. Plaintiff has already identified an initial proposed class of approximately 3,700 

patients who may have been exposed to blood borne pathogens between January 1, 2018, and 

September 7, 2018. (See Ex. A ¶¶ 1, 12; Ex. B ¶¶ 1, 13.)  

27. In addition to the group of approximately 3,700 patients, the putative class, a 

subclass is likely to include the spouses of the approximately 3,700 patients, as well as any other 

individuals with whom a member of the proposed class of approximately 3,700 patients may 

have had sexual contact.  

28. This means that the actual size of the putative class includes far more than 3,700 

individuals, and that a conservative estimate is likely to equal or exceed 7,000 individuals. 

Indeed, this estimate means that each member of the proposed class of approximately 3,700 had 

sexual contact with less than one person following the alleged exposure. 

29.  If the jurisdictional amount in controversy requirement of $5,000,000 is divided 

by an estimated putative class of 7,000 members, the average claim for each class member would 

be approximately $714. 

30. If the more limited class size of 3,700 is used to calculate the average damage 

claim of each putative class member, the average damage award is less than $1,400. 

Case 2:19-cv-00962-WJM-MF   Document 1   Filed 01/23/19   Page 8 of 11 PageID: 8



9 

 

31. Given the nature of the allegations advanced in the Complaint, the average 

damage claim of each putative class member vastly exceeds either $714 or $1400 per class 

member, especially when considering the Plaintiffs’ claims for personal injuries resulting from 

the alleged negligence of Defendant and their request for “reasonable and adequate injunctive 

and equitable relief,” “a supervised program of periodic testing on multiple occasions over time” 

and “a course of prophylactic treatment to protect class members from the dangerous conditions 

described herein,” (see Ex. A ¶ 47; Ex. B ¶ 48), plus attorneys’ fees and costs. (See Ex. A pp. 6, 

11; Ex. B pp. 7, 11). 

32. The cost of the required blood tests is approximately $340 per test. (See Ex. C ¶ 

7.)  If each member of the putative class of 3,700 patients were to receive one additional blood 

test at the cost of $340 per test, that claim alone would be just under $1,300,000.  Plaintiffs seek 

“periodic testing on multiple occasions” and “a course of prophylactic treatment to protect class 

members from the dangerous conditions described herein.” (See Ex. A ¶ 47; Ex. B ¶ 48.) 

Moreover, it is expect that Plaintiffs will seek damages on a larger class of plaintiffs that include 

spouses and sexual partners of the 3,700 patients treated during the relevant time period, which 

would more than double the aggregate cost of a single additional blood test for each class 

member. 

33. As such, the amount in controversy requirement is easily satisfied for CAFA 

removal purposes in the context of this action. 

D. Timeliness of Removal 

34. A Notice of Removal must be filed “within 30 days after receipt by the defendant, 

through service or otherwise, of a copy of the initial pleading . . . .” 28 U.S.C. § 1446(b)(1). 
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35. Here, HealthPlus received a copy of the Complaint on or about January 7, 2019, 

and the instant Notice of Removal is being filed within thirty days of January 7, 2019. As such, 

HealthPlus’ removal of this action is timely. 

WHEREFORE, HealthPlus respectfully submits that the above-entitled action be 

removed from the Superior Court of New Jersey, Law Division, Essex County, Docket No. L-74-

19, to the United States District Court for the District of New Jersey. 

Respectfully submitted, 

 

MCELROY, DEUTSCH, MULVANEY & CARPENTER, LLP 
     Attorneys for Defendant, HealthPlus Surgery Center, LLC 

 

By:  /s/ Richard J. Williams, Jr.    

Richard J. Williams, Jr. 

Dated: January 23, 2019              
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of this Notice of Removal is being filed on this date in the 

United States District Court for the District of New Jersey, and with the Clerk of the Superior 

Court of New Jersey, Law Division, Essex County, and served on counsel for Plaintiff via 

eCourts electronic filing. 

     Respectfully submitted, 

MCELROY, DEUTSCH, MULVANEY & CARPENTER, LLP 
     Attorneys for Defendant, HealthPlus Surgery Center, LLC 

 

By:  /s/ Richard J. Williams, Jr.    

Richard J. Williams, Jr. 

Dated: January 23, 2019              
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ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: NJ’s HealthPlus Surgery Center Sued by Former Patients for Treatment, Testing Costs After Hepatitis, 
HIV Exposure

https://www.classaction.org/news/njs-healthplus-surgery-center-sued-by-former-patients-for-treatment-testing-costs-after-hepatitis-hiv-exposure
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