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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS 

HOT SPRINGS DIVISION

HON. SHERRY KELLEY, ex rel.  ) 
CITY OF GURDON, ARKANSAS,   )
individually and o/b/o a Class of similarly )
situated Cities. ) 

) 
Plaintiffs, ) 

) Case No. 
vs. ) 

) 
ALTICE USA, INC., d/b/a SUDDENLINK              )
COMMUNICATIONS,  )

) 
Defendant. ) 

NOTICE OF REMOVAL

Pursuant to 28 U.S.C. §§ 1332, 1441, and 1446, Defendant Altice USA, Inc., d/b/a 

Suddenlink Communications (hereinafter “Suddenlink” or “Defendant”) hereby removes the 

above-captioned case from the Circuit Court of Clark County, Arkansas, Civil Division (Case No. 

10 CV-21-19), to the United States District Court for the Western District of Arkansas, Hot Springs 

Division.  In support, Defendant states as follows: 

I. INTRODUCTION AND FACTUAL BACKGROUND

1. On February 21, 2021, Plaintiff City of Gurdon, Arkansas (“Plaintiff” or

“Gurdon”), commenced a civil action denominated Hon. Sherry Kelley, ex rel. City of Gurdon, 

Arkansas, individually and o/b/o a Class of similarly situated Cities v. Altice USA, Inc. d/b/a 

Suddenlink Communications, Case No. 10 CV-21-19 (the “Complaint”), in the Circuit Court of 

Clark County, Arkansas, Civil Division. 
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2. On February 26, 2021, Suddenlink was served with the Summons, Complaint, and 

discovery requests.  A copy of all papers served on Suddenlink, and any other documents in the 

State court file, is attached here as Exhibit A.

3. In its Complaint, Plaintiff alleges that Suddenlink “is required to pay Gurdon a 

franchise fee of 5% of its gross revenue, quarterly, as derived from providing services in Gurdon.”1

Compl. ¶ 17.  Plaintiff alleges that Suddenlink failed to pay that purported 5% franchise fee, and 

that Plaintiff “is entitled to judgment for an amount equal to 5% of the gross revenue derived from 

Suddenlink’s customers within the corporate limits of the City of Gurdon….”  Id. ¶ 30.     

4. Additionally, Plaintiff “requests an Order directing Suddenlink to make proper 

quarterly payments” of the purported 5% franchise fee in the future.  Id. ¶ 31. 

5. Plaintiff purports to bring these claims on its own behalf and on behalf of a class of 

cities in Arkansas.  Id. ¶ 1.  

6. Pursuant to 28 U.S.C. § 1446(a), Defendant has filed with its Notice of Removal a 

copy of Plaintiff’s Summons, Complaint, First Set of Requests for Admission, and First Set of 

Interrogatories and Requests for Production attached as Exhibit A. These papers constitute all 

process, pleadings, and orders served upon Defendant, and also include other documents from the 

State court file. 

II. GROUNDS FOR REMOVAL

7. A defendant may remove a state court action to federal district court where the 

district court has original jurisdiction over the action. 28 U.S.C. § 1441.  This Court has original 

jurisdiction over this case pursuant to 28 U.S.C. § 1332, which grants federal courts original 

 
1 Notably, Plaintiff does not identify any statutory or common law basis for the imposition of this 
5% franchise fee.  Suddenlink disputes Plaintiff’s claims and allegations.     
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jurisdiction over civil actions where there is complete diversity of citizenship between plaintiffs 

and defendants and where the amount in controversy exceeds $75,000, exclusive of interest and 

costs.  28 U.S.C. § 1332(a).   

8. The Parties are Diverse. Plaintiff, and Plaintiff’s relator,2 are citizens of 

Arkansas. Altice USA, Inc., d/b/a Suddenlink Communications, is a corporation organized under 

the laws of the State of Delaware with its corporate headquarters and principal place of business 

at One Court Square, Long Island City, New York, 11101.  Defendant is therefore a citizen of 

Delaware and New York.  

9. The Amount in Controversy Exceeds $75,000. To establish the amount in 

controversy, Suddenlink “need not confess liability in order to show that the controversy exceeds 

the threshold.”  Hartis v. Chicago Title Ins. Co., 694 F.3d 935, 945 (8th Cir. 2012) (quoting Spivey 

v. Vertrue, Inc., 528 F.3d 982, 986 (7th Cir. 2008)). To be clear, Suddenlink disputes that it is 

liable for damages to the Plaintiff or the proposed class members, or that a class may be 

appropriately certified.  Nevertheless, the aggregate amount in controversy between Plaintiff and 

Suddenlink, based on the allegations in the Complaint, satisfies the jurisdictional requirement.  

10. “[T]he amount in controversy is measured by the value to the plaintiff of the right 

sought to be enforced.”  Am. Family Mut. Ins. Co. v. Vein Ctrs. for Excellence, Inc., 912 F.3d 1076,

1081 (8th Cir. 2019) (quoting Mut. Ins. Co. v. Moody Station & Grocery, 821 F.3d 973, 977 (8th 

 
2 Plaintiff styled this action as being brought by the Hon. Sherry Kelley ex relatione the City of 
Gurdon.  Presumably, this is a mistake, as ex rel. actions are typically brought by a municipality 
ex rel. the individual, not the other way around.  See Ex rel. BLACK’S LAW DICTIONARY (11th ed. 
2019) (“A suit ex rel. is typically brought by the government upon the application of a private 
party (called a relator) who is interested in the matter.”).  This distinction ordinarily bears on the 
issue of citizenship, Kansas City, Mo., ex rel. Gemco, Inc. v. Am. Concrete Forms, Inc., 318 F.
Supp. 567, 569 (W.D. Mo. 1970) (“[T]he party on whose relation it is brought is regarded as the 
plaintiff for the purpose of determining diversity jurisdiction.”), but it is irrelevant here because
both the Hon. Sherry Kelley and the City of Gurdon are citizens of Arkansas.  Compl. ¶ 1.    
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Cir. 2016)). In calculating the amount in controversy, this Court considers “potential, as well as 

past, damages in arriving at the dollar value of the subject matter of the lawsuit.”  Siegerist v. Blaw-

Knox Co., 414 F.2d 375, 381 (8th Cir. 1969) (quoting Hulsenbusch v. Davidson Rubber Co., 344 

F.2d 730, 733 (8th Cir. 1965)); see also Bishop Clarkson Mem’l Hosp. v. Reserve Life Ins. Co.,

350 F.2d 1006, 1008 (8th Cir. 1965) (“[T]he jurisdictional amount is not determined solely by 

damages incurred prior to the suit, but also by loss likely to flow from continued interference.”).

11. Here, Plaintiff seeks judgment for an amount equal to 5% of Suddenlink’s gross 

revenue over the last five years, as well as an order requiring Suddenlink to make such payments 

in the future.  Compl. ¶¶ 49, 31.  From February 2016 through January 2021 (i.e., in the 5 years 

prior to the filing of this case), Suddenlink derived at least $1,192,000 in gross revenue from cable 

services provided within the City of Gurdon. Five percent of that total (or the amount that Plaintiff 

claims, at a minimum, is owed as a franchise fee) equals $59,600, or about $11,920 per year.  

Plaintiff clearly seeks judgment for at least that amount.

12. But that is not all.  Because Plaintiff seeks an order requiring Suddenlink to make 

these purported franchise fee payments going forward (Compl. ¶ 31), just two years of those 

additional payments would be approximately $23,000, using the $11,920 annual average described 

above as a benchmark.  When just two years of these requested future payments ($23,000) are 

added to the minimum of $59,600 in franchise fees that Plaintiff seeks from the past five years, 

the resulting sum is $82,600.  Because this exceeds $75,000, the amount-in-controversy 

requirement is satisfied.   

III. ALL PROCEDURAL REQUIREMENTS FOR REMOVAL ARE MET

13. The United States District Court for the Western District of Arkansas, Hot Springs 

Division, is the appropriate venue for removal of Plaintiff’s state court action pursuant to 28 U.S.C. 
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§ 1446(a), which permits any civil action brought in any state court in which the District Courts 

of the United States have original jurisdiction to be removed to the District Court of the United 

States for the district and division embracing the place where the state court action is pending. 

14. On February 26, 2021, Plaintiff served Suddenlink with the Complaint.  Pursuant 

to 28 U.S.C. § 1446(b), Defendant timely files this Notice of Removal within 30 days after service 

of the Complaint on Suddenlink.  See Murphy Bros v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 

350 (1999) (holding that the thirty-day removal period does not begin to run until defendant is 

formally served with summons and the complaint). 

15. Pursuant to 28 U.S.C. § 1446(d), prompt written notice of this Notice of Removal 

is being sent to Plaintiff through its counsel and to the Clark County Circuit Court, Arkansas, Civil 

Division.  A copy of the notice is attached hereto as Exhibit B.  

16. Defendant has not entered its appearance, filed a responsive pleading, or otherwise 

responded to the Complaint in the Arkansas State Court.

17. Defendant submits this Notice of Removal without waiving any defenses to the 

claims asserted by Plaintiff, without conceding that Plaintiff has pleaded claims upon which relief 

can be granted, and without admitting that Plaintiff is entitled to any monetary or equitable relief 

whatsoever (or that the damages it seeks may be properly sought).  

18. Defendant reserves the right to amend or supplement this Notice of Removal.  

WHEREFORE, Defendant Altice USA, Inc., d/b/a Suddenlink Communications, hereby 

removes this action to this Court so that the Court may exercise its subject matter jurisdiction and 

grant such other further relief as it deems necessary and appropriate. 
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Date:  March 29, 2021    Respectfully submitted,  

HUSCH BLACKWELL LLP

By: _/s/ Jennifer Ziegenhorn____________
       Jennifer Ziegenhorn (AR# 93139) 

736 Georgia Avenue, Suite 300 
Chattanooga, TN 37402-2059 
T: 901-529-3005 
F: 901-523-7472 
Jennifer.ziegenhorn@huschblackwell.com

McMILLAN, McCORKLE & 
CURRY, LLP

F. Thomas Curry (AR# 82189)  
            929 Main Street 
            P. O. Box 607 

Arkadelphia, AR  71923 
T: (870) 246-2468 
F: (870) 246-3851  
curry@mtmc-law.com

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

I, Jennifer Ziegenhorn, certify that on 29th day of March, 2021, a copy of the above and 
foregoing Notice of Removal was electronically filed with the Court’s CM/ECF system, with the 
Clerk of the Court and a copy mailed via U.S. Mail, postage prepaid to:  

Todd Turner 
TURNER & TURNER, P.A.  
501 Crittenden Street 
P.O. Box 480 
Arkadelphia, AR 71923 

Thomas P. Thrash 
Will Crowder
THRASH LAW FIRM, P.A.
1101 Garland Street 
Little Rock, AR 72201 

on this 29th day of March, 2021. 

/s/ Jennifer Ziegenhorn_____________
Jennifer Ziegenhorn 
Arkansas Bar #93139 
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IN THE CIRCUIT COURT OF CLARK COUNTY, ARKANSAS
CIVIL DIVISION

HON. SHERRY KELLEY, ex rel.
CITY OF GURDON, ARKANSAS,
individually and o/b/o a Class of similarly 
situated Cities.

Plaintiff

v.

ALTICE USA, INC., d/b/a SUDDENLINK 
COMMUNICATIONS

Defendant

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10 CV-21-19 

NOTICE OF FILING OF NOTICE OF REMOVAL

TO: Clerk of the Clark County Circuit Court, Civil Division 
401 Clay Street, #2 
Arkadelphia, AR 71923 

Defendant, Altice USA, Inc., d/b/a Suddenlink Communications, hereby gives notice, 

without waiving any defenses it may have, that it has filed a Notice of Removal in the United 

States District Court for the Western District of Arkansas, Hot Springs Division, removing this 

action to that Court in accordance with the provisions of 28 U.S.C. §§ 1332, 1441, and 1446.   

A copy of the Notice of Removal, along with the exhibits thereto, is attached hereto as 

Exhibit 1.  
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Date: March 29, 2021    Respectfully submitted,  

HUSCH BLACKWELL LLP

By: _/s/ Jennifer Ziegenhorn____________
       Jennifer Ziegenhorn (AR# 93139) 

736 Georgia Avenue, Suite 300 
Chattanooga, TN 37402-2059 
T: 901-529-3005 
F: 901-523-7472 
Jennifer.ziegenhorn@huschblackwell.com

McMILLAN, McCORKLE & 
CURRY, LLP

By: /s/ F. Thomas Curry_______
F. Thomas Curry (AR# 82189)  

            929 Main Street 
            P. O. Box 607 

Arkadelphia, AR  71923 
T: (870) 246-2468 
F: (870) 246-3851  
curry@mtmc-law.com

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

I, Jennifer Ziegenhorn, certify that a copy of the above and foregoing Notice of Service 
of Notice of Removal has been served on the attorney of record by filing the same with the 
Court’s e-Flex filing system which will provide notice of the filing and access to a copy of the 
pleading to: 

Todd Turner 
TURNER & TURNER, P.A.  
501 Crittenden Street 
P.O. Box 480 
Arkadelphia, AR 71923 

Thomas P. Thrash 
Will Crowder
THRASH LAW FIRM, P.A.
1101 Garland Street 
Little Rock, AR 72201 

on this 29th day of March, 2021. 

/s/ Jennifer Ziegenhorn_____________
Jennifer Ziegenhorn 
Arkansas Bar #93139 
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