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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

YORAM KAHN, individually and on behalf | Case No. 22-cv-4178
of all others similarly situated,
CLASS ACTION COMPLAINT

Plaintiffs,
DEMAND FOR A JURY TRIAL
V.
TARGET CORPORATION,
Defendant.

Plaintiff Yoram Kahn, by and through his undersigned counsel, brings this class action
complaint against Defendant Target Corporation (“Target” or the “Defendant”), individually and
on behalf of all others similarly situated, and alleges upon personal knowledge as to his own acts
and experiences, and as to all other matters, upon information and belief, including the
investigation conducted by Plaintiff’s counsel.

NATURE OF THE ACTION

1. This action seeks to address and remedy the unfair and deceptive business practices
Target has engaged in by placing false and misleading price advertisements on shelf signs and
price displays (“Shelf Pricing”) throughout its stores in Illinois and nationwide.

2. Target uses Shelf Pricing to advertise prices for merchandise to enable consumers
to calculate pricing differences among brands, identify bargains, and to induce consumers to

purchase the advertised merchandise. Consumers reasonably rely on Shelf Pricing to make
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informed purchasing decisions, and reasonably expect to pay the advertised Shelf Price when they
reach the checkout.

3. However, Target’s Shelf Pricing frequently misrepresents the prices consumers are
charged at the point of sale. As a result, consumers fall victim to a classic “bait and switch,” and
unknowingly overpay Target a higher price for the falsely-advertised merchandise at checkout (the
“Overcharged Goods”).

4. The false and misleading Shelf Pricing affects various merchandise throughout
Target’s stores, with Overcharged Goods costing consumers higher prices in a range of 5-20%,
and some much higher.

5. Target is well aware that it is deceiving its consumers. In fact, Target has been fined
for this practice in multiple states. But preventing Target from continuing its unfair and deceptive
practices thus far has been a game of whack-a-mole for local agencies because even when Target
is fined, the fines are a drop in the bucket for the $100 billion-dollar retailer and dwarf the hundreds
of millions of dollars Target profits each year from selling Overcharged Goods. So, Target pays
the fines but continues its misleading, unfair and deceptive pricing practices.

6. Target’s false, misleading, unfair and deceptive pricing practices violate the
consumer protection statutes of Illinois and the other states in the Multi-State Classes, as well as
the common laws of all states where Overcharged Goods are sold at Target stores.

7. Plaintiff brings this action on behalf of a class of persons who purchased
Overcharged Goods from Target stores located in the United States within the applicable statute
of limitations (the Classes are defined below), and seeks, inter alia, actual damages, refunds,

injunctive relief, attorneys’ fees, and the costs of this litigation.



Case: 1:22-cv-04178 Document #: 1 Filed: 08/09/22 Page 3 of 25 PagelD #:3

JURISDICTION AND VENUE

8. The Court has original jurisdiction under 28 U.S.C. § 1332(d)(2) because the matter
in controversy, exclusive of interests and costs, exceeds the sum or value of $5,000,000 and is a
class action in which there are in excess of 100 class members, and some of the members of the
class are citizens of states different from Defendant.

9. This Court has personal jurisdiction over Defendant because Defendant conducts
significant amounts of business in Illinois. Target has 100 retail stores in Illinois.! Additionally,
because Defendant marketed, promoted, distributed, and sold the Overcharged Goods in Illinois,
the claims arise out of or relate to Defendant’s contacts with Illinois subjecting Defendant to
personal jurisdiction in Illinois.

10. Venue is proper in this judicial district pursuant to 28 U.S.C. §§ 1391(a) and (b)
because a substantial part of the events and omissions giving rise to Plaintiff’s claims occurred in
this judicial district.

11. Venue is also proper under 28 U.S.C. § 1391(c) because Defendant is a corporation
that does business in and is subject to personal jurisdiction in this District.

PARTIES

12. Plaintiff Yoram Kahn is a citizen of Ohio.

13. On August 2, 2022, while traveling in Illinois, Plaintiff purchased Overcharged
Goods at a Target store located in this district at 6150 W. Touhy Avenue, Niles, Illinois.

14. Target is a multi-national corporation that operates chains of retail and grocery
stores. Target is incorporated in Minnesota and its principal offices are located in and around

Minneapolis, Minnesota. Target has 100 retail stores in Illinois, and distributes, markets,

! See Target 2022 Annual Report. (March 9, 2022) at 21, available at: https://investors.target.com/static-
files/105534b6-2fe3-4ab2-840d-c0ae9ef84a91 (the “2022 Annual Report™).
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advertises, and sells the Overcharged Goods in Illinois, this District, and throughout the United
States.

FACTUAL ALLEGATIONS

A. Target’s Business Model

15. Target claims that its corporate “purpose it to is to help all families discover the joy
of everyday life” and that it offers its “customers, referred to as ‘guests,” everyday essentials and
fashionable, differentiated merchandise at discounted prices.”

16. Target “operate[s] as a single segment designed to enable guests to purchase
products seamlessly in stores or through [its] digital channels.”

17. Target does business in five product categories: (1) apparel and accessories; (2)
beauty and household essentials; (3) food and beverage; (4) hardlines; (5) home furnishings and
décor. Target’s sales are spread approximately evenly across its five product segments, with no
one product segment outperforming another by any great margin.

18. As of 2022, Target only operates stores in the U.S.

19. For its fiscal years, Target reported: $106.1 billion in revenues from February 1,
2021 to January 29, 2022; $93.6 billion in revenues from February 1, 2020 to January 30, 2021;
and $78.1 billion in revenues from February 1, 2019 to February 1, 2020.

20. The overwhelming majority of Target’s sales come from consumers purchasing

products at Target’s brick and mortar store locations. For fiscal year 2021, in-store sales

represented approximately 81% of Target’s total sales.*

22022 Annual Report at 2.
Id.

YId.
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B. Target Deceived Plaintiff and Class Members with its False, Misleading,
Unfair and Deceptive Pricing Practices Resulting in Actual Damage to
Plaintiff and Class Members

21.  Target uses Shelf Pricing to advertise prices, price changes and bargains inside its
stores, which are designed to, and do, induce consumers in Illinois and throughout the United
States, including Plaintiff and Class members, into selecting the advertised goods from among
similar products located nearby on the shelf and into believing that they will pay the price
advertised.

22.  In reality, however, after being enticed by the Shelf Pricing to purchase the
advertised items, Plaintiff and Class members are charged higher prices for Overcharged Goods at
checkout.

23.  For example, on August 2, 2002, Plaintiff purchased Overcharged Goods at
Target’s store located at 6150 W. Touhy Avenue, Niles Illinois. As shown below, Plaintiff was
charged higher prices for certain merchandise at checkout than what was Target advertised on its
Shelf Pricing:

a. Ritz Original Crackers: Target’s Shelf Pricing advertised that the crackers
cost $3.49. Plaintiff was charged and paid $3.79 at checkout (a markup of over 8%) (highlighting
added for easy reference):

P sy
BABY

RITZ
RITZ ORIG CRKRS 13.70Z

3.49
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b. Ritz Hint of Salt Crackers: Target’s Shelf Pricing advertised that the
crackers cost $3.49. Plaintiff was charged and paid $3.79 at checkout (a markup of over 8%)

(highlighting added for easy reference):
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24.  Plaintiff considers Shelf Pricing when making his shopping decisions; and the Shelf
Pricing in Target on August 2, 2022 materially drove his shopping decisions that day.
25.  Prior to purchasing these Overcharged Goods, Plaintiff read and relied upon

Defendant’s false and misleading Shelf Pricing that was prepared and approved by Target. For
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each purchase, he understood that he was paying the price reflected on the Shelf Pricing and such
pricing was being offered by Target.

26.  Plaintiff purchased Overcharged Goods based on Target’s Shelf Pricing and would
not have purchased the Overcharged Goods but for the advertised Shelf Pricing.

27.  Plaintiff suffered actual damages because he paid for more for the Overcharged
Goods than the value of the merchandise as reflected on the Shelf Pricing.

C. The Federal Trade Commission Forbids Target’s Unfair and Deceptive
Pricing Practices

28. The Federal Trade Commission (the “FTC”) requires that any retailer who offers
price comparisons “should make certain that the bargain offer is genuine and truthful. Doing so
will serve their own interest as well as that of the general public.” 16 C.F.R. § 233.5.

29.  When a retailer offers an item for sale, then, the offer must be entirely genuine and
truthful, and not contain any deceptive or unfair aspect.

30. Target, however, fails to comply with this FTC guideline. Instead, through its unfair
and deceptive pricing practices, Target deceives consumers into paying more for Overcharged
Goods than the value represented on Target’s Shelf Pricing.

D. Target Willfully Engages in Systemic and Pervasive Unfair and Deceptive
Pricing Practices

31. Target knows that it overcharges consumers through its unfair and deceptive pricing
practices. Even though Target has been fined locally for these practices — essentially a slap on
the wrist for this $100-billion-dollar retailer — it has continued to allow its stores to charge more
for Overcharged Goods than what is advertised on the deceptive Shelf Pricing and elects not to
implement institutional systemic controls to prevent such practices, willfully continuing to mislead

and overcharge consumers.
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32.  For example, at least two state agencies have taken action against Target for its
unfair and deceptive pricing practices and its overcharging of consumers, resulting in millions of
dollars in fines.

33.  For example, in March 2022, the California District Attorney assessed Target $5
million in civil fines based on overcharging and false advertising claims against related to
“unlawfully charg[ing] customers higher prices than the lowest advertised price.” Previously, in
February 2015, Target agreed to pay $4 million in a settlement agreement with California County
District Attorneys for scanning and pricing errors at checkout stands at its more than 250 stores in
California.

34.  Asrecently as August 3, 2022, two Target stores in North Carolina were required
to pay fines totaling over $18,000 for overcharges. Similarly, in February 2022, the North Carolina
Department of Agriculture and Consumer Services fined Target’s store located in Wake, North
Carolina after an investigation found “repeated” and “excessive” price-scanner errors that resulted
in customer overcharges.® And, in November 2015, the North Carolina Department of Agriculture
and Consumer Services’ Standards Division fined Target’s store located in Gastonia, North
Carolina for “excessive price-scanning errors.”” The store paid $1,635 in civil penalties.

35. Store-specific fines in the thousands of dollars, and even a statewide $5 million fine

— if and when Target is caught, and if and when state agencies elect to investigate — are not an

5
See, e.g.,
https://www.alcoda.org/newsroom/2022/mar/da_announces_settlement_with _taget over false adve

® Available at: https://www.ncagr.gov/paffairs/release/2022/Twenty-
twostorespayfinesforpricescanningerrors.htm

7 Available at: https://www.ncagr.cov/paffairs/AgReview/articles/2015/11-15-price-scanner-errors.htm
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effective deterrent to this $100-billion corporation. Target continues its false, misleading, unfair
and deceptive pricing practices unabated.

36.  Plaintiff’s counsel’s investigation identified numerous and frequent overcharges at
stores examined across many states during the relevant period, including Target stores located in
[linois.

37.  For example, in June 2022, the Shelf Pricing at Target located at 2209 W. Howard
Street, Evanston, Illinois advertised that: (1) Dots Theater Box Candies cost $0.99, when the price
at checkout was $1.29; (2) Betty Crocker Cake Mix (Chocolate Fudge) cost $1.39, when the price
at checkout was $1.69; (3) Ragu Simply Roasted Garlic Pasta Sauce cost $1.89, when the price at
checkout was $2.29; (4) GG Salt cost $0.55, when the price at checkout was $0.65; and (5)
Starbucks Spring Day Blend Coffee Pods cost $9.99, when the price at checkout was $18.99.

38.  In August 2022, the Shelf Pricing at Target located at 130 S. Mannheim Road,
Hillside, Illinois advertised that: (1) GOYA Organic Chick Peas Dots cost $1.59, when the price
at checkout was $1.79; (2) Fritos Jalapeno Cheddar Dip cost $3.29, when the price at checkout
was $3.69; and (3) Tic Tacs cost $1.39, when the price at checkout was $1.49.

39. In August 2022, the Shelf Pricing at Target located at 850 W. North Avenue,
Melrose Park, Illinois advertised that: (1) Hillshire Farm Snacking Bistro Bites cost $2.79, when
the price at checkout was $2.99; (2) Mike and Ike Original Fruit Chewy Assorted Candy cost
$0.99, when the price at checkout was $1.29; (3) Ghirardelli Dark Chocolate Brownie Mix cost
$2.79, when the price at checkout was $2.89; and (4) M&Ms Caramel Share Size Chocolate
Candies cost $1.89, when the price at checkout was $1.99.

40. Additionally, during the relevant period, Plaintiff’s counsel’s investigation

identified Target’s unfair and deceptive pricing practices throughout the United States, including
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stores located in Florida, Indiana, Maryland, New Jersey, New York, and other states,
demonstrating that the unfair and deceptive practices are not limited to Illinois and extend from
coast-to-coast. Paragraphs 41 — 46 contain a non-exhaustive set of examples:

41.  New Jersey: In January 2002, the Shelf Pricing at Target located at 570 Route 70,
Brick Township, New Jersey advertised that Oreo Chocolate Sandwich Cookies cost $3.19, when
the price at checkout was $3.79; and in March 2002, the same store advertised that ProCat Soccer
Cleats cost $24.99, when the price at checkout was $29.99.

42.  New York: In February 2022, the Shelf Pricing at Target located at 1598 Flatbush
Avenue, Brooklyn, New York advertised that TUMS Naturals cost $3.99, when the price at
checkout was $5.29; in March 2002, the Shelf Pricing at Target located at 8973-95 Bay Parkway,
Brooklyn, New York advertised that McCormick Black Pepper cost $3.59, when the price at
checkout was $3.99; in March 2022, the Shelf Pricing at Target located at 6401 18th Avenue,
Brooklyn, New York advertised that (1) KRAFT Unicorn Shapes Macaroni & Cheese cost $0.99,
when the price at checkout was $1.29; (2) Oreo Easter Hop Sandwich Cookies cost $3.79, when
the price at checkout was $4.29; in May 2022, the Shelf Pricing at Target located at 1715 E. 13th
Street, Brooklyn, New York advertised that Pantene Repair & Protect Conditioner cost $6.49,
when the price at checkout was $8.59; and in August 2022, the Shelf Pricing at Target located at
112 W. 34th Street, New York, New York advertised that White Claw Hard Seltzer cost $15.00,
when the price at checkout was $16.99.

43. Maryland: In April 2022, the Shelf Pricing at Target located at 99901 York Road,
Cockeysville, Maryland advertised that Idahoan Gluten Free Roasted Garlic Mashed Potatoes cost

$1.19, when the price at checkout was $1.29.

10
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44.  Pennsylvania: In January 2022, the Shelf Pricing at Target located at 155
Mountaineer Drive, Stroudsburg, Pennsylvania advertised that Betty Crocker Supreme Moist
Yellow Mix cost $1.19, when the price at checkout was $1.39.

45.  Further, Plaintiff’s investigation revealed that even in North Carolina — a state in
which Target has been fined for its unfair and deceptive pricing practices — Target continues to use
deceptive Shelf Pricing to overcharge consumers at checkout — even at the very same stores that
had been fined for overcharging consumers as recently as February 2022.

46.  For example, in August 2022, the Shelf Pricing at Target located at 4191 The Circle
at North Hills Street, Raleigh, North Carolina advertised that: (1) Extra Sweet Watermelon Sugar
Free Gum — 3pk cost $2.99, when the price at checkout was $3.79; (2) Good & Gather Roasted
Turkey Ultra-Thin Deli Slices cost $3.19, when the price at checkout was $3.69; and (3) Chobani
Strawberry on the Bottom Nonfat Greek Yogurt — 4pk cost $4.29, when the price at checkout was
$4.59.

CLASS DEFINITIONS AND ALLEGATIONS

47. Pursuant to Rule 23(b)(2), (b)(3), and (c)(4) of the Federal Rules of Civil Procedure,
Plaintiff brings this action on behalf of himself and the proposed Classes.® Plaintiff brings this
action on behalf of himself and the proposed Nationwide Class:

All persons who purchased merchandise from a Target store in the United States,

within the applicable statute of limitations, until the date notice is disseminated,

and paid higher prices for merchandise than the advertised shelf-prices (the
“Nationwide Class”).

¥ Unless otherwise specified, all references in this Complaint to “Classes” or the “Class” refer collectively
to the Nationwide Class, the Illinois Class, the Multi-State Consumer Protection Class, and the Multi-State
Uniform Deceptive Trade Practices Act (“UDTPA”) Class.

11
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48. Pursuant to Federal Rules of Civil Procedure Rule 23(b)(2) and 23(b)(3), Plaintiff
brings this action on behalf of himself and the proposed Illinois Class:

All persons who purchased merchandise from a Target store in the State of Illinois,

within the applicable statute of limitations, and paid higher prices for merchandise

than the advertised shelf-prices (the “Illinois Class™).

49. Pursuant to Federal Rules of Civil Procedure Rule 23(b)(2) and 23(b)(3), Plaintiff
brings this action on behalf of himself and the proposed Multi-State Consumer Protection Class:

All persons who purchased merchandise from a Target store in the State of Illinois

or any state with similar laws,’ within the applicable statute of limitations, until the

date notice is disseminated, and paid higher prices for the merchandise than the

advertised shelf-prices (the “Multi-State Class”).

50.  Pursuant to Federal Rules of Civil Procedure Rule 23(b)(2) and 23(b)(3), Plaintiff
brings this action on behalf of himself and the proposed Multi-State Uniform Deceptive Trade

Practices Act (“UDTPA”) Class:

All persons who purchased merchandise from a Target store in the State of Illinois
or any state that has adopted similar UDTPA laws,' within the applicable statute

? While discovery may alter the following, Plaintiff asserts that the other states with similar consumer fraud
laws under the fact of this case include but are not limited to: California (Cal. Civ. Code § 1770(a)(9));
Colorado (Colo. Rev. Stat. § 6-1-101, et seq.); Connecticut (Conn. Gen. Stat. § 42-110, et seq.); Delaware
(Del. Code tit. 6, §§ 2511, et seq.); District of Columbia (D.C. Code § 28-3901, et seq.); Florida (Fla. Stat.
§ 501.201, et seq.); Hawaii (Haw. Rev. Stat. § 480-1, et seq.); Idaho (Idaho Code § 48-601, et seq.); Illinois
(815 ICLS § 505/1, et seq.); Maryland (Md. Comm. Law Code Ann. § 13-1301, et seq.); Massachusetts
(Mass. Gen. Laws Ch. 93A, et seq.); Michigan (Mich. Comp. Laws § 445.311, et seq.) (the notice
requirement set forth in § 445.311, et seq. does not apply where, as here, the seller intentionally charges
more for a consumer item than the price displayed for the item in pursuant to Mich. Comp. Laws §
445.319(4)); Minnesota (Minn. Stat. § 325F.67, et seq.); Missouri (Mo. Rev. Stat. § 407.010, et seq.);
Nebraska (Neb. Rev. Stat. § 59 1601, et seq.); Nevada (Nev. Rev. Stat. § 598.0915, et seq.); New Hampshire
(N.H. Rev. Stat. § 358A:1, et seq.); New Jersey (N.J. Stat. Ann. § 56:8-1, et seq.); New Mexico (N.M. Stat.
§ 57-12-1, et seq.); New York (N.Y. Gen. Bus. Law § 349, et seq.); North Dakota (N.D. Cent. Code § 51-
15-01, et seq.); Oklahoma (Okla. Stat. tit. 15, § 751, et seq.); Oregon (Or. Rev. Stat. § 646.605, et seq.);
Pennsylvania (73 Pa. Stat. § 201-1 et seq.); Rhode Island (R.I. Gen. Laws § 6-13.1-1, et seq.); South Dakota
(S.D. Code Law § 37-24-1, et seq.); Utah (Utah Code § 13-11a-311-1, et seq.); Virginia (VA Code § 59.1-
196, et seq.); Vermont (Vt. Stat. tit. 9, § 2451, et seq.); Washington (Wash. Rev. Code § 19.86.010, et seq.);
West Virginia (W. Va. Code § 46A-6-101, et seq.).

10"While discovery may alter the following, Plaintiff asserts that the other states with similar UDTPA
statutes under the facts of this case include but are not limited to: Colorado (Colo. Rev. Stat. § 6-1-105, et
seq.); Delaware (Del. Code tit. 6, § 2531, et seq.); District of Columbia (D.C. Code § 28-3901, et seq.);

12
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of limitations, until the date notice is disseminated, and paid higher prices for
merchandise than the advertised shelf-prices (the “Multi-State UDTPA Class”).

51.  Excluded from the Classes are: (i) the Defendant, and any entity in which the
Defendant or its subsidiaries of affiliates have a controlling interest, and Defendant’s legal
representatives, predecessors, successors and assigns; (ii) governmental entities; (iii) Defendant’s
employees, officers, directors, agents, and representatives and their family members; (iv) all
persons who make a timely election to be excluded from the Classes; and (v) the Judge and staff
to whom this case is assigned, and any member of the Judge’s immediate family.

52. Numerosity — Federal Rule of Civil Procedure 23(a)(1): The members of the
proposed Classes are so numerous that the individual joinder of all absent Class members is
impracticable. While the exact number of Class members is unknown to Plaintiff at this time and
is in the exclusive control of Defendant, it is ascertainable by appropriate discovery. Plaintiff is
informed and reasonably believes that Class members include hundreds of thousands of people or
more, who are geographically diverse so that joinder of all Class members is impracticable.

53. Commonality and Predominance — Federal Rule of Civil Procedure 23(a)(2)
and 23(b)(3): This action involves common questions of law or fact, which predominate over any
questions affecting individual Class members, including: (i) whether Target’s pricing practices are
false, deceptive, misleading, unfair and/or unlawful; (ii) whether Target’s pricing practices with
respect to Shelf Pricing and Overcharge Goods are false, deceptive, misleading, unfair and/or

unlawful; (iii) whether Target’s conduct violates the Illinois Consumer Fraud Act and Deceptive

Georgia (Ga. Code § 10-1- 372, et seq.); Hawaii (Haw. Rev. Stat. § 481A, et seq.); Idaho (Idaho Code §
48-601, et seq.); Illinois (815 ICLS § 510/1, et seq.); Maine (10 M.R.S.A. § 1210, et seq.); Minnesota
(Minn. Stat. § 325D.43, et seq.); Mississippi (MS Code § 75-24-1, et seq.); Nebraska (Neb. Rev. Stat. § 87-
301, et seq.); New Hampshire (Nev. Rev. Stat. § 598.0901, et seq.); New Mexico (N.M. Stat. § 57-12-1, et
seq.); Oklahoma (Okla. Stat. Ann. tit. 15 § 751, et seq); and Wyoming (Wyo. Stat. Ann. §40-12-101, et

seq.).
13
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Business Practices Act; (iv) whether Target’s violation is willful or grossly negligent; (v) whether
Target should be enjoined from continuing to charge consumers higher prices for merchandise
than is advertised on its Shelf Pricing, or required to implement systemic controls to ensure the
same; (vi) whether Plaintiff and the Class members sustained actual damages; and (vii) whether
Target has unjustly enriched itself by deceptively overcharging customers for Overcharged Goods.

54. Typicality — Federal Rule of Civil Procedure 23(a)(3): Plaintiff’s claims are
typical of the other Class members’ claims because, among other things, all Class members were
injured through the substantially uniform misconduct of Defendant. Plaintiff is advancing the same
claims and legal theories on behalf of himself and all other Class members, and there are no
defenses that are unique to Plaintiff. The claims of Plaintiff and those of the other Class members
arise from the same operative facts and are based on the same legal theories.

55. Adequacy of Representation — Federal Rule of Civil Procedure 23(a)(4):
Plaintiff is an adequate representative of the Classes because his interests do not conflict with the
interests of the other Class members he seeks to represent; he has retained counsel competent and
experienced in complex class action litigation and Plaintiff will prosecute this action vigorously.
The Class members’ interests will be fairly and adequately protected by Plaintiff and his counsel.

56. Superiority — Federal Rule of Civil Procedure 23(b)(3): A class action is
superior to any other available means for the fair and efficient adjudication of this controversy,
and no unusual difficulties are likely to be encountered in the management of this matter as a class
action. The damages, harm, or other financial detriment suffered individually by Plaintiff and Class
members are relatively small compared to the burden and expense that would be required to litigate
their claims on an individual basis against Defendant, making it impracticable for Class members

to individually seek redress for Defendant’s wrongful conduct. Even if Class members could afford

14
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individual litigation, the court system could not. Individualized litigation would create a potential
for inconsistent or contradictory judgments and increase the delay and expense to all parties and
the court system. By contrast, the class action device presents far fewer management difficulties
and provides the benefits of single adjudication, economies of scale, and comprehensive
supervision by a single court.

57.  Further, Defendant has acted or refused to act on grounds generally applicable to
each of the Classes and, accordingly, final injunctive or corresponding declaratory relief with
regard to members of the Classes as a whole is appropriate under Rule 23(b)(2) of the Federal
Rules of Civil Procedure.

58.  Likewise, particular issues under Rule 23(c)(4) are appropriate for certification
because such claims present only particular, common issues, the resolution of which would
advance the disposition of this matter and the parties’ interests therein.

CAUSES OF ACTION

COUNT 1
VIOLATION OF THE ILLINOIS
CONSUMER FRAUD AND DECEPTIVE BUSINESS PRACTICES ACT
(On Behalf of Plaintiff and the Illinois Class)

59.  Plaintiff re-alleges and incorporates by reference herein all of the allegations
contained in paragraphs 1-58 as if fully set forth herein.

60.  Plaintiff brings this action individually and on behalf of the Illinois Class.

61.  In Illinois, the Consumer Fraud and Deceptive Business Practices Act, 815 Ill.
Comp. Stat. 505/1, et seq. (the “ICFA”) prohibits “unfair methods of competition and unfair or
deceptive acts or practices, including but not limited to the use or employment of any deception,
fraud, false pretense, false promise, misrepresentation or the concealment, suppression or omission

of any material fact, with intent that others rely upon the concealment, suppression or omission of

15
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such material fact, or the use or employment of any practice described in Section 2 of the ‘Uniform
Deceptive Trade Practices Act’ . ...” In turn, the Uniform Deceptive Trade Practices Act, 815 Il1.
Comp. Stat. 510/2(a)(11), states that making “false or misleading statements of fact concerning
the reasons for, existence of, or amounts of price reductions” constitutes a deceptive practice.

62. The ICFA was enacted to protect the consuming public and legitimate business
enterprises from those who engage in unfair or deceptive acts or practices in the conduct of any
trade or commerce.

63.  Plaintiff is a “consumer” as defined by 815 Ill. Comp. Stat. 505/1(e).

64. The subject transaction for Overcharged Goods is “trade” or “commerce” as
defined by 815 Ill. Comp. Stat. 505/1(f).

65.  Defendant violated the ICFA by, within its Illinois stores, engaging in the unfair
and deceptive pricing practices described herein and proscribed by ICFA, 815 Ill. Comp. Stat.
505/2 and, by incorporation therein, 815 Ill. Comp. Stat. 510/2.

66. Defendant’s actions constitute unfair and deceptive acts or practices within the
meaning of the ICFA because, as alleged herein, Defendant advertised and marketed the
Overcharged Goods at Shelf Prices that were lower than the prices Defendant charged consumers
(like Plaintiff and Class members) at checkout.

67. Further, Defendant’s actions offend an established public policy, and are immoral,
unethical, oppressive, and unscrupulous, and are and were substantially injurious to consumers.

68. By misleading Plaintiff and Class members into believing that they were purchasing
merchandise for the prices represented on the Shelf Pricing, Defendant induced them to select such
goods based on its Shelf Pricing and then to purchase these Overcharged Goods at higher prices

for the benefit of Defendant.
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69.  Plaintiff and Class members relied on and were misled by Defendant’s unfair and
deceptive pricing practices to their detriment by purchasing the Overcharged Goods at prices
higher than were advertised through the Shelf Pricing.

70.  As a direct and proximate result of Defendant’s conduct, Plaintiff and Class
members suffered actual damages in that they paid Defendant more for Overcharged Goods than
the value represented in Defendant’s Shelf Pricing.

71. Plaintiff and Class members have been and will continue to be deceived or misled
by Defendant’s false, misleading, unfair and deceptive pricing practices.

72.  Defendant knew and calculated that its practices would mislead consumers,
continuing such practices despite knowledge of the deception and the harm it caused and causes.
Such conduct thus is willful and in wanton disregard of Plaintiff’s and Class members’ rights.

73. As a result of the Defendant’s violations of the ICFA, Plaintiff and Class members
are entitled to recover compensatory damages, restitution, punitive and special damages including
but not limited to treble damages, reasonable attorneys’ fees and costs, injunctive relief, and other
relief as deemed appropriate or permitted pursuant to the relevant law.

74. Plaintiff reserves the right to allege other violations of ICFA as discovery unfolds,
as Defendant’s conduct is ongoing.

COUNT II
VIOLATION OF THE ILLINOIS

UNIFORM DECEPTIVE TRADE PRACTICES ACT
(On Behalf of Plaintiff and the Illinois Class)

75.  Plaintiff re-alleges and incorporates by reference herein all of the allegations
contained in paragraphs 1-74 as if fully set forth herein.

76.  Plaintiff brings this action individually and on behalf of the Illinois Class.
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77. The Illinois Uniform Deceptive Trade Practices Act (“Ill. UDTPA™), 815 I11. Comp.
Stat. 510/2, et seq., prohibits “[u]nfair methods of competition and unfair or deceptive acts or
practices, including but not limited to the use or employment of any deception, fraud, false
pretense, false promise, misrepresentation or the concealment, suppression or omission of any
material fact, with intent that others rely upon the concealment, suppression or omission of such
material fact.”

78. 815 ILCS 510/2 provides in pertinent part that a “person engages in a deceptive
trade practice when, in the course of his or her business, vocation, or occupation,” the person does
any of the following: “(9) advertises goods or services with intent not to sell them as advertised; . . .
(11) makes false or misleading statements of fact concerning the reasons for, existence of, or
amounts of price reductions; [or] (12) engages in any other conduct which similarly creates a
likelihood of confusion or misunderstanding.”

79.  Defendant engaged in unfair and deceptive acts in violation of 815 Ill. Comp. Stat.
510/2 when, as set forth above, it advertised Shelf Pricing with the intent not to sell such goods at
the prices advertised; advertised Shelf Pricing with false or misleading purported price reductions;
and continued these practices despite knowledge that they create a likelihood of confusion or
misunderstanding.

80. Defendant’s deceptive acts occurred in a course of conduct involving trade and
commerce in Illinois and throughout the United States.

81. Defendant’s deceptive acts proximately caused actual injury Plaintiff and the Class
members at the point of purchase.

82. Plaintiff and Class members would not have purchased the Overcharged Goods but

for Defendant’s false and misleading pricing practices and Shelf Pricing. Defendant intended

18



Case: 1:22-cv-04178 Document #: 1 Filed: 08/09/22 Page 19 of 25 PagelD #:19

Plaintiff and all Class members to rely on the false and misleading Shelf Pricing when purchasing
the Overcharged Goods.

83.  Defendant knew that its unfair and deceptive pricing practices were causing
Plaintiff and Class members to pay more for Overcharged Goods than the value represented in the
Shelf Pricing, and its behavior thus was willful.

84.  Defendant’s unfair and deceptive pricing practices are company-wide, pervasive,
and continuous. Because Defendant continues to allow its stores across the United States to charge
more for Overcharged Goods than what is advertised on the deceptive Shelf Pricing, and elects not
to implement institutional systemic controls to prevent such practices even after being fined for
such practices by local agencies, Plaintiff and Class members are likely to be misled and
overcharged in the future.

85. As a result of the Defendant’s violations of the Ill. UDTPA, Plaintiff and Class
members are entitled to injunctive relief, attorneys’ fees and costs, and other relief as deemed
appropriate or permitted pursuant to the relevant law.

86. As a result of the Defendant’s violations of the Ill. UDTPA, Plaintiff and Class
members are entitled to injunctive relief, attorneys’ fees and costs, and other relief as deemed
appropriate or permitted pursuant to the relevant law.

COUNT III

VIOLATIONS OF STATE CONSUMER PROTECTION STATUTES
(On Behalf of Plaintiff and the Multi-State Consumer Class)

87. Plaintiff re-alleges and incorporates by reference herein all of the allegations
contained in paragraphs 1-86 as if fully set forth herein.
88. Plaintiff and Class members have been injured as a result of Defendant’s violations

of the state consumer protection statutes listed above in paragraph 49 and footnote 9, which also
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provide a basis for redress to Plaintiff and Class members based on Defendant’s fraudulent,
deceptive, unfair and unconscionable acts, practices and conduct.

89.  Defendant’s conduct as alleged herein violates the consumer protection, unfair
trade practices and deceptive acts laws of each of the jurisdictions encompassing the Multi-State
Consumer Class.

90.  Defendant violated the Multi-State Consumer Class’s states’ unfair and deceptive
acts and practices laws by advertising sales prices for Overcharged Goods but charging Class
members higher prices at checkout.

91.  Defendant’s misrepresentations were material to Plaintiff’s and Class members’
decision to purchase the Overcharged Goods.

92.  Defendant made its untrue and/or misleading statements and representations
willfully, wantonly, and /or with reckless disregard for the truth and for the rights of consumers.

93.  As a result of Defendant’s violations of the aforementioned states’ unfair and
deceptive practices laws, Plaintiff and Class members paid higher prices for Overcharged Goods.

94, As a result of Defendant’s violations, Defendant has been unjustly enriched.

95. Pursuant to the aforementioned states’ unfair and deceptive practices laws, Plaintiff
and Class members are entitled to recover compensatory damages, restitution, punitive and special
damages including but not limited to treble damages, reasonable attorneys’ fees and costs and other
injunctive or declaratory relief as deemed appropriate or permitted pursuant to the relevant law.

COUNT IV

VIOLATION OF THE UNIFORM DECEPTIVE TRADE PRACTICES ACT
(On Behalf of Plaintiff and the Multi-State Consumer Class)

96. Plaintiff re-alleges and incorporates by reference herein all of the allegations

contained in paragraphs 1-95 as if fully set forth herein.
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97.  Plaintiff brings this action individually and on behalf of the Multi-State UDTPA
Class.

98.  Plaintiff and Class members have been injured as a result of Defendant’s violations
of the UDTPA adopted by the states listed above in paragraph 50 and footnote 10.

99. The UDTPA provides in pertinent part that a “person engages in a deceptive trade
practice when, in the course of his or her business, vocation, or occupation,” the person does any
of the following: “advertises goods or services with intent not to sell them as advertised; “makes
false or misleading statements of fact concerning the reasons for, existence of, or amounts of price
reductions;” [or] “engages in any other conduct which similarly creates a likelihood of confusion
or misunderstanding.”

100. Defendant engaged in unfair and deceptive acts in violation of the UDTPA when,
as set forth above, it advertised Shelf Pricing with the intent not to sell such goods at the prices
advertised; advertised Shelf Pricing with false or misleading purported price reductions; and
continued these practices despite knowledge that they create a likelihood of confusion or
misunderstanding.

101. Defendant’s deceptive acts occurred in a course of conduct involving trade and
commerce in Illinois and throughout the United States.

102. Defendant’s deceptive acts proximately caused actual injury Plaintiff and the Class
members at the point of purchase.

103.  Plaintiff and Class members would not have purchased the Overcharged Goods but
for Defendant’s false and misleading pricing practices and Shelf Pricing. Defendant intended
Plaintiff and all Class members to rely on the false and misleading Shelf Pricing when purchasing

the Overcharged Goods.
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104. Defendant knew that its unfair and deceptive pricing practices were causing
Plaintiff and Class members to pay more for Overcharged Goods than the value represented in the
Shelf Pricing, and its behavior thus was willful.

105. Defendant’s unfair and deceptive pricing practices are company-wide, pervasive,
and continuous. Because Defendant continues to allow its stores across the United States to charge
more for Overcharged Goods than what is advertised on the deceptive Shelf Pricing, and elects not
to implement institutional systemic controls to prevent such practices even after being fined for
such practices by local agencies, Plaintiff and Class members are likely to be misled and
overcharged in the future.

106. As a result of the Defendant’s violations of the UDTPA, Plaintiff and Class
members are entitled to injunctive relief, attorneys’ fees and costs, and other relief as deemed
appropriate or permitted pursuant to the relevant law

COUNT V

UNJUST ENRICHMENT
(On Behalf of Plaintiff and the Nationwide Class)

107. Plaintiff re-alleges and incorporates by reference herein all of the allegations
contained in paragraphs 1-106 as if fully set forth herein.

108. To the extent of any overlap of claims, Plaintiff’s Unjust Enrichment cause of
action herein is pled in the alternative to Counts I, II, III and IV above.

109. Plaintiff brings this action individually and on behalf of the Nationwide Class.

110. Plaintiff and Class members conferred a monetary benefit on Defendant by paying
higher prices for Overcharged Goods than Defendant’s advertised Shelf Pricing.

111. Defendant knew that Plaintiff and Class Members conferred a benefit on Defendant

and accepted or retained that benefit. Through its false, misleading, unfair and deceptive pricing
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practices, Defendant unjustly received and retained benefits at the expense of Plaintiff and Class
members, specifically the difference in price between what was charged and what should have
been charged, and the failure to provide the Overcharged Goods based on its representations.

112. By and through Defendant’s false, misleading, unfair and deceptive pricing
practices, Defendant has received, had use of, and accrued interest on these funds wrongfully
obtained from Plaintiff and Class members.

113. Defendant should not be permitted to retain the money belonging to Plaintiff and
Class members, because Defendant failed to provide the Overcharged Goods at the advertised
price, and Defendant has not provided compensation to Plaintiff and Class members.

114. Plaintiff and Class members have suffered pecuniary harm as a direct and
proximate result of Defendant’s conduct.

115. If Plaintiff and Class members knew that Defendant was going to charge higher

prices for Overcharged Goods, they would not have purchased Overcharged Goods from

Defendant.
116. Plaintiff and Class members have no adequate remedy at law.
117. Plaintiff and Class members are entitled to restitution of, disgorgement of, and/or

the imposition of a construct trust upon all profits, benefits, and other compensation obtained by
Defendant, and for such other relief that this Court deems proper, as a result of its unfair,
misleading, and inequitable conduct.

REQUEST FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalf of other members of the proposed
Classes, respectfully requests that the Court enter judgment in Plaintiff’s favor and against

Defendant as follows:
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A. Declaring that this action is a proper class action, certifying the Classes as requested
herein, designating Plaintiff as Class Representative and appointing the undersigned counsel as
Class Counsel.

B. Ordering injunctive relief as permitted by law or equity, including enjoining
Defendant from continuing the unlawful, unfair and deceptive business practices as set forth
herein, and requiring it to implement systemic controls to prevent the same from continuing to
occur;

C. Ordering restitution and disgorgement of all profits and unjust enrichment that
Defendant obtained from Plaintiff and the Class members as a result of Defendants unlawful,
unfair and deceptive business practices;

D. Awarding actual damages, compensatory damages, and punitive damages in an
amount to be determined at trial;

E. Ordering Defendant to pay attorneys’ fees and litigation costs to Plaintiff and the
other members of the Classes;

F. Ordering Defendant to pay both pre- and post-judgment interest on any amounts
awarded; and

G. Ordering such other relief as may be just and proper.

JURY DEMAND

118. Plaintiff demands a trial by jury of all claims in this Complaint so triable.
Dated: August 9, 2022
Respectfully submitted,

GINGOLD LEGAL
/s/ Scott H. Gingold
SCOTT H. GINGOLD
1326 Isabella Street
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Evanston, IL 60201
scott@gingoldlegal.com
Telephone: (773)793-9093

STANLEY D. BERNSTEIN*
bernstein@bernlieb.com
SANDY A. LIEBHARD*
liebhard@bernlieb.com
STEPHANIE M. BEIGE*
beige@bernlieb.com
JEFFREY R. MCEACHERN*
jmceachern@bernlieb.com
HAIRONG BASIL*
hbasil@bernlieb.com
BERNSTEIN LIEBHARD LLP
10 East 40th Street

New York, New York 10016
Telephone: (212)779-1414
Facsimile: (212)779-3218

Attorneys for Plaintiff

* Application for Pro Hac Vice Forthcoming
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