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Michael P. McCloskey, Esq. gSBN 106051)

David J. Aveni, Esq. SBN 1197%
Marty B, Ready, ES SBN 23913%
WILSON, ELSER OSKOWIT

EDELMAN & DICKER LLP

401 West A Street, Suite 1900

San Diego, CA 92101

Telephone 619)321-6200

Facsimile: (619)321-6201

E-mail: michael.mccloskey@wilsonelser.com
david.aveni(@wilsonelser.com
marty.ready(@wilsonelser.com

Attorneys for Defendant
BALBOA CAPITAL CORPORATION, a California Corporation

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ILS PRODUCTS, LLC d/b/a/ Case No.
INDUSTRIAL LIGHTING SYSTEMS, :
DEFENDANT BALBOA CAPITAL

a Texas Limited Llablllt{’ Company, on
behalf of itself and all others similarly CORPORATION’S NOTICE OF
REMOVAL TO FEDERAL COURT

situated,

1332(a
144 1( )
1446

Plaintiff,
28 U.S.C.

VS.

BALBOA CAPITAL CORPORATION,

a California Corporation,

28 U.S.C. §
28 U.S.C. ¢

Removal from Superior Court of
alifornia for the

ounty of Orange,

Case No.
30-2019-01050756-CU-BT-CXC(]

Judge: Hon. Randall J. Sherman
Dept CX105

Complaint Filed: February 11,2019
Trial Date: Not Set

Defendant.

TO THE CLERK OF COURT FOR THE UNITED STATES DISTRICT
COURT FOR THE CENTRAL DISTRICT OF CALIFORNIA:

PLEASE TAKE NOTICE that Defendant in the above-captioned matter,
Balboa Capital Corporation, (“Balboa”™) by and through its attorneys, Wilson, Elser,
Moskowitz, Edelman & Dicker, LLP, and pursuant to 28 U.S.C. §1332,28 US.C. §

1441, and 28 U.S.C. §1446 hereby removes this case, Orange County Superior Court
1
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Case No. 30-2019-01050756-CU-BT-CXC, entitled ILS Products, LLC, dba
Industrial Lighting Systems v. Balboa Capital Corporation (“State Court Action™),
now pending in the Superior Court of California, County of Orange, to federal court
in the United States District Court for the Central District of California.

This Court has original subject matter jurisdiction over Plaintiff’s lawsuit
under the Class Action Fairness Act of 2005 (“CAFA™), 28 U.S.C. §§ 1332(d}2) and
1453, because minimum diversity exists and the amount in controversy exceeds $5
million. Accordingly, removal is proper based on the following grounds.

L INTRODUCTION

Balboa removes the State Court Action on the basis that federal jurisdiction is
proper in this case based on CAFA, 28 U.S.C. §§1332(d)(2) and 1453. Federal
district courts have original jurisdiction of any civil action in which the amount in
controversy exceeds $5,000,000. 28 U.S.C. §1332(d)(2). A defendant may remove a
class action from state court to federal court, without regard to whether any
defendant is a citizen of the State in which the action is brought and without the
consent of all defendants. 28 U.S.C. §§ 1453(b) and 1446(a).

This is a civil action where the amount in controversy exceeds $5,000,000 and
minimum diversity exists, Therefore, jurisdiction is appropriate pursuant to 28 U.S.C.
§81332 and 1453 and as set forth herein.

On February 11, 2019, Plaintiff IL.S Products, LLC, dba Industrial Lighting
Systems (“Plaintiff”} filed its Complaint against Balboa in the Superior Court of the
State of California, County of Orange. (See, Complaint and attached proof of service
documents, attached hereto as Exhibit A.) The Complaint asserts eight causes of
action against Balboa for: (1) Tortious Fraud and Intentional Deceit; (2) Actual
Fraud; (3) Negligent Misrepresentation; (4) Violation of Unfair Competition Law;
(5) Breach of Contract; (6) Breach of Good Faith and Fair Dealing; (7) Unjust
Enrichment; and (8) Conversion.

/1
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II. GROUNDS FOR REMOVAL

A.  This Action is Removable Pursuant to the Class Action Fairness Act of

2005

1.  Minimum Diversity Exists Under CAFA

To satisfy CAFA’s diversity requirement, a party seeking removal need only
show that minimal diversity exists. In other words, the removing party must show
that one putative class member is a citizen of a different state than that of one
defendant. 28 U.S.C. § 1332(d)(2); see also United Steel, Paper & Forestry, Rubber,
Mfz., et al. v. Shell Oil Co., 602 F.3d 1087, 1090-91 (9" Cir. 2010).

Plaintiff was and is, at all relevant times hereto and at the time of this removal,
a citizen of, domiciled in, and residing in the State of Texas, (See Ex. A, § 11.)
Balboa is a citizen of the State of California with its principal place of business in
Costa Mesa, California. (Ex. A, ¥ 12.) Plaintiff brings this class action against Balboa
on behalf of a nationwide putative class. (/d. § 30.) Thus, the minimal diversity
requirement of CAFA is satisfied because a member of Plaintiff’s class is a citizen of
a state different from Balboa. See Davis v. Chase Bank U.S.A., 453 F.Supp.2d 1205,
1208 (C.D. Cal. 2006) (minimum diversity exists where named plaintiff and
defendant are citizens of different states).

2. The Numerosity Requirement of CAFA is Met

For removal to be proper, Balboa must satisfy the numerosity requirement of
28 U.S.C. § 1332(d)(5}B), which requires the number of members of all proposed
plaintiff classes in the aggregate exceeds 100. In its allegations, Plaintiff alleges a
putative class consisting of “at the very least, hundreds of members.” Thus, the
numerosity requirement under CAFA is satisfied as Plaintiff admits the putative class
is far in excess of 100. 28 U.S.C, § 1332(d)(5XB).

3. The Amount in Controversy Exceeds $5,000,000

Pursuant to CAFA, the amount in controversy is satisfied when the aggregated

claims of the class members exceed the sum of $5,000,000. 28 U.S.C. § 1332(d)(6).
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With respect to removal, the determination whether the amount in controversy is
satisfied “is not confined to the face of the complaint.” Valdez v. Allstate Ins. Co.,
372 F.3d 1115, 1117 (9™ Cir. 2004). When assessing the amount in controversy
under CAFA, the Senate Committee Report accompanying CAFA, S. Rep. No. 109-
14, made it clear that 28 U.S.C. § 1332(d) should be interpreted expansively. S. Rep.
No. 109-14, at 42 (2005). The Senate Report went further and stated, “if a federal
court is uncertain about whether ‘all matters in controversy’ in a purported class
action ‘do not in aggregate exceed the sum or value of $5,000,000,” the court should
err in favor of exercising jurisdiction over the case.” (/d.)

While the Complaint is silent as to the specific amount of damages sought,
Balboa is only required to include a plausible allegation that the amount in
controversy exceeds the jurisdictional threshold. Dart Cherokee Basin Operating
Co., LLC v. Owens, 135 S.Ct. 547, 554 (2014) (interpreting the “short and plain
statement of the grounds for removal” of 28 U.S.C. 1446(a)); see also 28 U.S.C.,
1446(c)(2)(B). Here, the Complaint does not allege a specific amount of monetary
damages sought from Balboa. The allegations, however, are clear that the amount in
controversy, in the aggregate, exceeds the amount in controversy requirements under
CAFA. Specifically, Plaintiff alleges that “[b]ased upon the relevant class period and
the size of Balboa’s leasing business, it is likely to be a least millions of dollars.”
(Ex. A, 11 50, 64, 78, and 108.) For at least this reason, there is a plausible allegation
that the amount in controversy requirement is satisfied.

Although the four corners of Plaintiff’s Complaint provide the Court plausible
allegations that the amount in controversy is met, counsel for Plaintiff admitted as
much in a complaint filed on August 1, 2018, in the United States District Court for
the Central District of California based on the same questions of law and fact at issue
in the current State Court Action. (See Request for Judicial Notice (“RIN”), Ex. 1,9
9.) The August 1, 2018 complaint was filed against Balboa alleging six identical

causes of action as the State Court Action including claims that Balboa, “charges
4
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payments from its customers disguised as agreed-upon payments and delays the
“commencement” of a loan — a deviation from the industry standard practice, and a
fact not disclosed to loan applicants.” (See RIN, Ex. 1, 9 4.) A side by side
comparison of the questions of law and fact common to the Class demonstrates the
issues in the August 1, 2018 complaint and the State Court Action are substantially,
if not, identical. (Compare RIF, Ex, 1, 4 54 to Ex. A, § 36.) Thus, based on the same
set of operative facts set forth in Plaintiff’s State Court Action, counsel for Plaintifl
previously asserted before a court of this District that the jurisdictional requirements
of CAFA were met and jurisdiction was appropriate in the United States District
Court for the Central District of California.
B.  This Removal is Timely

This Notice of Removal is timely filed in accordance with 28 U.S.C. §
1446(b).
C. Consent to Removal is not Required

Pursuant to 28 U.S.C. § 1453(b) consent of all Defendants is not required for
the removal of the action.
D.  Venueis Proper

Venue of this removed action is proper pursuant to 28 U.S.C.§§ 1332 and
1446(a) because this Court is the United State District Court for the district
embracing the place where the removed action was pending — the Superior Court of
the State of California, County of Orange.
E.  All Pleadings from the State Court Action are Attached

As required by 28 U.S.C. 1446(a), all papers and pleadings known to be on file
with the State Court are attached to this notice as Exhibits A.
F.  Notice to Plaintiff and the State Court Clerk

As required by 28 U.S.C, 1446(d), a copy of this notice is being served today
on all parties of record and will be filed with the Clerk of the Superior Court of

California, County of Orange.
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1. CONCLUSION

For the reasons set forth above, this action is removable to the United States
District Court for the Central District of California based on the Class Action
Fairness Act of 2005, 28 U.S.C. §§ 1332(d)(2) and 1453, because minimum diversity
exists and the amount in controversy exceeds $5,000,000, More specifically, in a
matter previously filed by Plaintiff’s counsel against Balboa asserting the same
causes of action and arising from substantially identical facts as the State Court
Action, the jurisdictional requirements of the Class Action Fairness Act of 2005 were

admittedly met.

Dated: March 21,2019 WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

By: Michael P. McCloskey, Esq.
David J. Aveni, Esq.
Marty B. Ready, Esq.
Attorneys for Defendant
BALBOA CAPITAL CORPORATION, a
California Corporation
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EXHIBIT “A”

EXHIBIT “A”
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- SUM-100
o féf gm% '; fc AL (50 A 633 SE e
NOTICE TO DEFENDANT;
(AVISO AL DEMANDADO): ELECTRONICALLY FILED
BALBOA CAPITAL CORPORATION, a California Corporation B o s T2
02/11772019 at 01:44:04 PH
YOU ARE BEING SUED BY PLAINTIFF: Clerk of the Superior Court
(LO ESTA DEMANDANDO EL DEMANDANTE): By Sarzh Loose,Deputy Clark
ILS PRODUCTS, LLC d/b/a INDUSTRIAL LIGHTING SYSTEMS, a
Texas Limited Liability Company

NOTICE! You have been sued. The court may decide against you without your being heard unless you respend within 30 days. Read the inforrmation
below.

You have 30 CALENDAR DAYS after this summeons and !egal papers are served on you to fle a written response at this court and have a copy
served on the plaintlff. Afetter or phone cali will not protect you, Your wiitlen response must be in proper legal form if you want the court to hear your
case, There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca. gov/selfnelwy, your county law libraty, or the courthouse nearest you. if you cannet pay the filing fee, ask
the court ¢lerk for a fee waiver form. If you do not file your response on tme, you may lose the gase by default, and your wages, money, ang property
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attomey right away. If yeu do not knew an atterney, you may want to call an attorney
referral setvice. If you cannct afford an atiorney, you may be eligibie for free legal services from a nonprofit legal services program. You can locale
these nonprofit groups at the California Legal Services Web site (www lawhelpcalifornia.org), the California Courts Crline Seif-Help Center
(www.courtinfo.ca. gov/selfhein), ot by contacling your local courl or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any seftlement or arbitration award of $10,000 or more in a civil case. The cowrt's lien muat be pald before the court will dismiss the case.
JAVISOI Lo han demandado. Sino respende deniro de 30 dias, la corte puede decidir en su contra sin escuchar su version. Lea fa Informacion a
continuacion,

Tiene 30 DIAS DE CALENDARIO después de que le enfreguen ssta citacion y papeies legales para presentar una respuesta por escrito en esta
corte y hacer gue se entregue una copia al demandarte. Una carta v une lamada telefdnica no lo profegen. Su respuesty por escrite liene que estar
an formale legal correctc si desaa que procesen su caso en la corfe. Es posible que haya un formuiaric que usted pueda usar para su rospuesta,
Pusde encorirar estos formularios de la corte y més Informacian en el Cenfre de Ayuda de las Cortes de California fwww,sucerte.ca.gov), en fa
biblioteca de leyas de su condade o en la corte que la quede mds cerca. 8i no puede pager la cucta de presentacion, pida af secrelario de la corte
que fe dé un formulario de exercidén de pago de cuctas. Sf no presenla surespuesta a Hemnpo, puede perder &l caso por incumplimiento y (a corte le
podrd quitar su sueldo, dinero y bienes sin mas advertancia,

Hay ofros requisitos legales, Es recomendable que liarne a un abogado inmediataments, §i no conoce a un abogado, pusds lfamar a un servicls de
remisién e abogados. Sine pueds pagar a un abogado, e% posible que cumpla con Ins requisitos para obtener servicios Jegales gratuites de un
programa de servicios legales sin fines de fucre, Pueds encontrar estos grupos sin fines de fucra en el sitio web de Califonia Legal Services,
fwww.lawhelpcalifomia.org), en ef Centro de Ayuda de las Contes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o of
colegle de abogados locales, AVISQ: Por ley, la corta tiene derscho a reclamar las cuotas y los costos exsentas por imporner un gravamen sobre
cualquier recupsracion de §10,000 6 mas de valor recibida mediante un acuerdo o una conceslén de erbifrafe en un caso de derecho civll, Tiene que
pagar &f gravamen de la corte anfes de que la corte pueda desechar el caso,

The name and address of the court is: CASEMNBER
{El nombre y direccién de lacorle es): CTVT L COMPLEX CENTER 20,201 9-01 0507 56-CU~BF~CHC
751 W. Santa Ana Bivd.

Santa Ana, CA 92701 Judge Randall ). Sherman

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
{El nombre, la direccidn y el nimero de teléfono del abogade det demandante, o del demandante que no tiene abogado. es):

Deval R. Zaveri, 402 W. Broadway, Suite 1950, San Diego, CA 92101; (619) 831-6988
BAVID H. YAMASAKI, Clerk of the Court

DATE: 02711720139 Clerk, by . Deputy
{Fecha) (Secretarin) Dblotes (Adiunto)
(For proof of service of this summons. use Proof of Service af Summans (form POS-010).)
(Para prusba de entrega de esta citation use el farmulario Proof of Service of Summens, (POS-010)). Sarah Loose
- NOTICE TO THE PERSON SERVED: You are served
[EeaLl ‘ 1. [ ] as an individual defendant.
o7 2. [ as the person sued under the ficlitious narme of (specify):
3. on behalf of (specify); Balooa Capital Corporation, a California Cosporation
under: (GCP 416.10 (corporation) [ CccR416.80 {minor}
[} ©CP416.20 (defunct corporation) 1 CCP 416,70 {conservatee)
{1 CCP 416.40 (asseciation or partnership) {] CCPF 416.90 (authorized person)
[ 1 other fspecify):

4 by personal delivery on (date):

Fem Adggted Tor Mandatory Lise SUMMONS a0 of Ul Procesde
Jutherd' kel of Saliteak
SUN-100 JHev July 126061
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Cha-010
TTORREY TR ARTY vaThWOUT Al H a5, fhy nusbsr_an:
AUl K Ziven (CA 13301, Tmes v Tabb [C A JR1R) FOR COURTUoE Ol ¥
ZAVERI TABB, AIYC
Sm ?\}r’ Bm(u'\\ ‘}‘ 7 Bilm 1950 ELIECTROMICALLY FILED
an thego, CA L Superior Court of Californi
TCLOFHONE HO - 6}() 83 l‘.6988 FAX NG 6]92397800 P CDLll'It'y’ of Grange &
| arveaney ror gamey Plaintift 'LS Praducts, LLC e
SUPERIOR COURT OF GALIFORNIA, GOUNTY OF  (Jranye G2/11/2019 at 01:44:04 PH
streerooress 751 W Santi Ana Blvid, Clerk of the Superior Cowt
mane aooress: 751 W, Santa Ana Blvd, By Saralh Loose, Deputy Clerk
ey ann e cooe: Santa Ana, CA 92701
BRATICH NANE. &mm%hﬁmﬁemﬂk@mmdgx Civil Complex Centar
CASE NAME:
1LS Products, LLC v. Balboa Capital Corporation
CIVIL CASE COVER SHEET Complex Case Designation CASEHUMBER:
Untimited [} Limited 30-2019-01050756-CU-BT-TXC
(Amount (Amount [:| Counter [1 seinder
demanded demanded is Filed with first appearance by defendant JUBSE Judge Randall ). Sherman
exceeds §25,000) 325 000 ar less) {Cal. Rules of Couri, rule 3.402) DEPT: 71015

ltems 1-6 helow must be compleled (see instruckions on page 2),
1 Check one box helow for the case type that best describes this case;

Auto Tort Coniract Provisionally Complex, Civil Litigation
Auto (22) U1 Breach of contractiwarranty (06} (Cal- Rules of Court, rules 3,400-3.403)
Uninsured motarist (46) J:‘ Rule 3,740 collections {09) D Anfitrust/Trade requlation (03}
Other P¥PDWD (Personal Injury/Property Ej Clher collections (09) [:l Cenglruction delect (10}
Damage/Wrongfu! Death) Tort [:] Insurance coverage {18) D Mases tort (40)
Asbestos {04) D Other contract {(37) D Seclrities litigation {28)
Product liabilty (24) Real Property [ 7] EnvironmentaliToxic tort (30)
Medical maipractice (45} [ Eminent domain/Inverse [ 1 tneurance coverage clalms arising from the
[ cer pupDwo (23) condemnation (14} above listed proyisionally complex case
Non-PIPD/WD (Gther) Tort L] wrongtul eviction (33) types (41)
LY Business torunfair business practice (07} [ Otherreal propetty (26) Entorcement of Judgment
] cwilrights o8) Unlawful Detainer 1 Enforcement of judgment (20)
[T 1 befamation (13) [ commerciat (3N Miscellaneous Civil Complaint
[ Fraud i) T ] residential (32) {1 rico@n
D Intellectual property (19) [:] Drugs (38) [ other compiaint {nof specified abave} (42)
% Professionai negligence (25) “udicial Review Miscellansuus Civil Petition

Cther non-FI/PDAND tort (35) Asset forfelture (05}

Farinership and corporate governance {21)

LN

Employment Petition re: arbitration award (1) |7 (yner petition frot speacified above) (43)
Wrongful termination (36) Writ of mandate {02)
[:} Other amployment {15) E Other judicial review {39)

2. Thiscase |4.)}is D isnot  complex under rule 3.400 of the California Rules of Court, If the case is complex, mark the
factors requiring exceptional judicial management:

a. D Large number of separately represented parties d. Large number of witnesses

b, E:] Extensive mation practice raising difficult or novel &, [ coordination with refated actions pending in one or more courts
jssues that will be time-consuming to resclve in other counties, states, or countries, or in a federal court

c. Substantial amount of documentary evidence f. E:J Substantial postjudgment judiciat supervision

3. Remedias sought (check ail that apply): a[ ¥} manetary  b.[ ] nonmonetary; dectaratory or injunctive relief ¢, [ ] punitive
4. Number of causes of action (specify): §; Fraud, Neg. Misrep., UCL, Breach Contract & CGFFD, U/E, Conversion
5. Thiscase L/ 1is E] isnot  aclass action suit.
6, if there are any known related cases, file and serve a notice of refated case. (You may use form CM-015,)
Date: 02/11/2019 -
Devai R, Zaveri } / ),:Lw e W«u—m

(TYPE OX PRIMT NAME}Y (SIGHATURE, QF PARTY CR ATTCRNE ¢ FOR PARTY)

NOTICE

» Plaintiff must fiie this cover sheet with the first paper filed in the action or proceading {except smali claims cases o cases filed
under the Probate Code, Family Code, or Welfare and Institutions Code), (Cal. Rutes of Court, rule 3.220.) Failure to file may result
in sanctions,

* File this cover sheet in addition to any cover sheet required by local court riie.

* {f this case is cormplex under rule 3 400 et seq. of the Catifornia Rutes of Court, you must serve a copy of this cover sheet on all
other parties to the action or procesding

+ Unless this is a collections case under rute 3 740 or a complex case, this cover sheet will be used for statistical purposes onily ol2

_Fage
Faim {\dw{uu forM;u@mLor_: Lian ClV"_ CASE COVER SHEET al ﬁu[e.ﬁ(l'j.,omt w{esl 30, 3700, 34003 400, 3 I«Jo

Sudigsal ¢ onned 9 Cafifornis o Titananits of destieasl Adpeoisnabion sig 4 an
i3 [Rev Juiy !, 2007) ey Courtintd ¢u gov
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CM-0
INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET M-010

To Plaintiffs and Others Filing Fizst Papers, If you are fiing a first paper {for example, a complaint) in a civil case, you must
cormplete and file, along with your lirst paper, the Givil Case Cover Shesl contained on page 1. This information will be used to compile
stalistics about the types and numbers of cases filed. You must complete items 1 through 8 on the sheet. In item 1, you must check
one box for the case lype that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific cne. If the case has mulfiple causes of action, check the box that best indicales the primary cause of action.
To assist you in completing the sheet, exampies of the cases that belong under each case type in item 1 are provided below. A cover
sheet must be fled only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or beth to sanctions under rules 2.30 and 3.220 of the California Rules of Court.

To Partles In Ruie 3.740 Collections Cases. A ''collections case" under rule 3.740 is defined as an action for recovery of money
owed in a sum stated to be certain that is not more than $25,000, exclusive of interest and stiomey’s feas, arising from a transaction in
which property, services, ar money was acquired on credit. A collections case does notinciude an action seeking the following (1) tort
damages, (2} punitive damages, {3} recovery of real property, (4) recovery of personal property, or (5} a prejudgment writ of
attachment. The identification of a case as a rule 3.740 coltections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defsndant files a responsive pieading. A rule 3.740 collections
case will be subject to the requirements for service and cobtaining a judgmentin rule 3.740

To Partles in Complex Cases. |n complex cases only, parties must also use the Civil Case Cover Sheef to designate whether the
case is complex, If a piaintiff believes the case is complex under rule 3.400 of the Califomia Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be servad with the
complaint on al parties fo the action. A defendant may file and serve ne later than the time of its first appearance a joinder in the
plaintiffs designation, a counter-designation that the case is not compieyx, or, if the plaintff has made no designation, a designation that

the case is complex.

Aute Tert

Auto (22)-Personal Injury/Property
Damage/Mrongful Death

Uninsured Motenst {46) {if the
case Involves an uninsurad
motorist cfaim subject to
arhitration, check this itermn
instead of Auto}

Other PI{PD/WD (Personal Injury/
Property DamageMirongful Death)
Tort

Asbestos (04)

Ashestos Property Damage
Asbestos Personal injury/
Wrengfui Death

Product Liabllity {riof asbesfos or
toxic/enviranmental) {24}

Medical Maipractice (45)

Medical Malpractice—-
Physicians & Surgeons

Cther Professional Health Care
Malpractice

Other PifPOAND (23}

Premises Uability (8.9., slip
and fall)

Irtentional Bodlly injury/PD/WD
{e.g.. assault, vandalism)

intentional Infliction of
Emotional Distress

Negtigent Infliction of
Efnctionat Distress

Cther PI/PDAMWD

Non-PI/PDWD {Other) Tort
Business Tort/Unfair Business
Practice {07)

Civil Rights (e.g., discrimination,
false arrest) (not eivif
harassment) (08)

Defamation {e.g., slander, fibel)

(13)

Fraud (18)

Inteliectual Property (19)

Professional Negligence (25)
l.egal Malpractice
Cther Professional Maipractice

(not medical or legel}

Other Non-PHPDAD Tont (35)

Empioyment
Wrongiul Termination (36)
Cther Employment (15)

CASE TYPES AND EXAMPLES
Contract
Breach of Contract/Warranty (06)
Breach of Rental/Lease
Contract {noé unlawful detainer
or wrongful eviction)
ContractWarranty Breach—Seller
Plaintiff {not fraud or negiigence)
Negligent Breach of Contract/
Warranty
Other Breach of ConfractWarranty
Collections (e.g., money owed, open
book accounts) (09}
Collection Case—Seller Plaintiff
Ciher Promissory Note/Collections

Case )
Insurance Coverage (not provisionally

complex} (18)
AUto Subrogation
Other Coverage

Other Contract (37)
Contractual Fraud
QOther Contract Dispute

Reat Property

Eiminert Domain/inverse
Caondemnation (14)

wrengful Eviction (33)

Other Real Property (e g., quiet title) (26}
Writ of Possession of Real Property
Mortgage Foreclesure
Quief Title
Other Real Propesty (nof eminent
domaln, landlorditenant, or
foreciostire)

Unlawtul Detainer

Commercial (31)

Residential (32)

Drugs (38) (if the case involves iffegal
drugs, check this item; otherwise,
repor! as Commercial or Residential)

Judicial Review

Asgset Forfeiture (05)

Fatition Re: Arbitration Award {11)

Wit of Mandate (02)
Writ-Adrainistrative Mandamus
Writ-Mandamus on Limited Court

Case Matter
Writ—Cther Limited Court Case
Review

Other Judicial Review {39)

Review of Health Officer Order
Nolice of Appeal-Labor
Commissioner Appeals

Provisionally Campiex Givil Litigalion (Cal,
Rules of Court Rules 3.400-3.403)

AnlitrustTrade Regulation {03}
Construction Defect (10)
Claims Involving Mass Tort {40)
Securities Litigation {28}
Environmental/Toxic Tort (30)
Insurange Coverage Claims
{arising from provisiohally complex
case type listed above) {(41)
Enforcement of Judgment
Enforcement of Judgment (20}
Abstract of Judgment {Out of
County)
Confession of Judgment {nen-
domestic relations)
Sister Stale Judgment
Administrative Agency Award
{not unpaid taxes)
Petition/Certification of Entry of
Judgment on Unpaid Taxes
Other Enforcement of Judgrment
Case
Miscellaneoys Civll Complaint
RICO (27}
Other Complaint {rof specified
above} {42)
Declaratory Relief Only
Injunctive Rellef Only {non-
harasstrant)
Mechanics Lien
Other Commercial Complaint
Case (hon-tort/nor-eomplex)
Other Civit Complaint
{nor-fort/ner-complex)
Miscellaneous Civil Petition
Partrershlp and Carporate
Govermnancs (21)
Other Petitlon {nof specified
ahova) (43)
Civil Harassment
Waorkplace Viclence
Eider/Dependant Adult
Abuse
Election Contest
Petitlon for Name Change
Petition for Relief From Late
CGlalm
Other Civil Petition

C-01 {Rew Juiy 1 20071

CIVIL CASE COVER SHEET
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""" Registered Agent Solutions, Inc.
2T E Y e B BT Corporate Mailing Address

;R?“;,Gl E E-E}Ejﬁg% 5G§ E}\Fjjﬂ 1701 Directors Blvd.

R * Suite 300

Austin, TX 78744

Phone: (888) 705-RASi (7274)

SERVICE OF PROCESS RECEIPT

2/14/2019
Jacquie Emert NOTICE OF CONFIDENTIALITY

Balboa Capital Corporation - - -
This notice and the informatien it contains are

575 Anton Boulevard intended to be a confidential communication only to
12th Floar the individual andfor entity to whom it is addressed.

If you have received this notice in error, immediately
Costa Mesa, CA 92626 USA call our SOP Department at (888) 705-7274.

RE: Balhoa Capital Corporation

This receipt is o inform you that Registered Agent Solutions, Inc. has received a Service of Process on behalf of the
above-referenced entity as your registered agent and is hereby forwarding the attached document(s) for your immediate
review. A summary of the service is shown below; however, it is important that you review the attached document(s) in
their entirety for complete and detailed information.

For additional information and instruction, contact the document issuer: ZAVERI TABB, APC

SERVICE INFORMATION RASi REFERENCE INFORMATION

Service Date: 2{14/2019 Service No.: 0099377

Service Time: 11:45 AM PST RASI Cffice: California

Service Method: Process Server Rec. Int. Id.: JAK

CASE INFORMATION ANSWER / APPEARANCE INFORMATION
Case Number; 30-2019-01050758-CU-BT-CXK 30 days (Be sure (o review lhe doctmenl(s)
File Date: 02/1 1/201 9 for any required response dates]
Jurisdiction: STATE OF CALIFORNIA, SUPERICR COURT OF ORANGE COUNTY

Case Title: ILS PRODUCTS, LLC VS. BALBOA CAPITAL CORPORATION

AGENCY / PLAINTIFF INFORMATION

Firm/lssuing Agent: ZAVERI TABB, APC
Attorney/Contact: DEVAL ZAVERI

Location. California

Telephone No.: 619-831-6987
DOCUMENT(S) RECEIVED & ATTACHED
Complaint

Summons

Demand for Jury Trial
Exhibits included

ADDITIONAL NOTES

Questions or Comments... Should you have any questions or need additional assistance, please contact the SOP Department at (888) 705-7274.
You have been notified of Ihis Service of Process by Insta-SOP Dallvery, & sacure ernall transmission. The transmiited documents have also baen upleadad to your Corpliance account. RASI

offers additional methods of nolificalion including Telephone Notification and FedEx Delivery. I you would like to updaie your account's notificalion preferences, please log inlo your Corpliance
account al www.rasi.com.

Thank you for your continued business!
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-

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name & Address}): FOR COURT USE ONLY'
Telephone No.: Fax No, (Opiional):

E-Mait Address {Optional):

ATTORNEY FOR (Name). . Bar No:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE

JUSTICE CENTER:

[ Central - 700 Civic Center Dr. West, Santa Ana, CA 92701-4045

L1 Civil Gomplex Center - 751 W, Sanla Ana Blvd., Santa Ana, CA 92701-4512

O Harbor ~ Newport Beach Facility — 4601 Jamboree Rd., Newport Beach, CA 92660-2595
O Norih — 1275 N, Berkeloy Ave., P.C, Box 5000, Fullerton, CA §2838-0500

PLAINTIFF/PETITIONER:
DEFENDANT/RESPONDENT:

ALTERNATIVE DISPUTE RESOLUTION (ADR) STIPULATION | CASENUMEER:

L

Plaintiff(s)/Petitioner(s),

and defendant{s)/respondent(s),

agree to the following dispute resciution process:

[ Mediation

] Arbitration {must specify code)
[JUnder section 1141.11 of the Code of Civil Procedure
[JUnder section 1280 of the Code of Civil Procedure

‘0 Neutral Case Evaluation

The ADR process must be completed no later than 90 days after the date of this Stipulation or the date the case
was referred, whichever is sooner.

[ I have an Order on Court Fee Waiver [FW-003) on file, and the selected ADR Neutral(s) are eligible fo provide
pro bono services,

[ The ADR Neutral Selection and Party List is attached to this Stipulation.

We undersiand that there may be a charge for services provided by neutrals. We understand that participating in
an ADR process does not extend the time periods specified in California Rules of Court rule 3.720 et seq,

Date:

(SIGNATURE OF PLAINTIFF OR ATTORNEY) {SIGNATURE OF PLAINTIFF OR ATTORNEY)

Date:

(SIGNATURE OF DEFENDANT OR ATTORNEY) {SIGNATURE OF DEFENDANT OR ATTORNEY)

ALTERNATIVE DISPUTE RESOLUTION {ADR) STIPULATION

Approved for Optlonal Uise California Rules of Court, rule 3,221
L1270 {Rev. July 2014}
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE

ALTERNATIVE DISPUTE RESOLUTION (ADR)
INFORMATION PACKAGE

NOTICE TO PLAINTIFF(S} AND/OR CROSS-COMPLAINANT(S):

Rule 3.221(c) of the California Rules of Court requires you to serve a copy of the ADR
Information Package along with the complaint and/or cross-complaint.

California Rules of Court — Rule 3.221
Information about Alternative Dispute Resolution (ADR}

(a) Each court shall make available to the plaintiff, at the time of filing of the complaint, an
ADR Information Package that includes, at a minimum, all of the following;

(1) General information about the potential advantages and disadvantages of ADR and
descriptions of the principal ADR processes.

(2) Information about the ADR programs available in that court, including citations to any
applicable local court rules and directions for contacting any court staff responsible for
providing parties with assistance regarding ADR.

(3) Information about the availability of local dispute resolution programs funded under the
Dispute Resolutions Program Act (DRPA), in counties that are participating in the DRPA.
This information may take the form of a list of the applicable programs or directions for
contacting the county’s DRPA coordinator.

(4) An ADR stipulation form that parties may use to stipulate to the use of an ADR process,

(b) A court may make the ADR Information Package available on its Web site as long as paper
copies are also made available in the clerk’s office.

(c) The plaintiff must serve a copy of the ADR Information Package on each defendant along

with the complaint, Cross-complainants must serve a copy of the ADR Information Package on
any new parties to the action along with the cross-complaint.

L1200 (Rev. Oct. 2014) Page 1 of 4
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE |

ADR Information

Introduction.

The courts and others offer a variety of Alternative Dispute Resolution (ADR) processes to help people
resolve disputes without a trial. ADR Is usually less formal, less expensive, and less time-consuming than
a trial. ADR can also give people more opportunity to determine when and how their dispute will be
resolved.

Most civil disputes are resolved without filing a lawsuit, and most civil lawsuits are resolved without a trial, i
|
|

BENEFITS OF ADR.

Using ADR may have a variety of benefits, depending on the type of ADR process used and the
circumstances of the particular case. Some potential benefits of ADR are summarized below.

Save Time. A dispute often can be settled or decided much sooner with ADR; ofien in a matter of
months, even weeks, while bringing a lawsuit to trial can take a year or more.

Save Money. When cases are resolved earlier through ADR, the parties may save some of the money
they would have spent on attorney fees, court costs, experis' fees, and other litigation expenses,

Increase Control Over the Process and the Outcome. In ADR, pariies typically play a greater role in
shaping both the process and its outcome. In most ADR processes, parties have more opportunity to teil
their side of the story than they do at trial. Some ADR processes, such as mediation, allow the parties to
fashion creative resclutions that are not available in a trial, Other ADR processes, such as arbitration,
allow the parties to choose an expert in a particular field to decide the dispute.

Preserve Relationships. ADR can be a less adversarial and hostile way to resolve a dispute. For
example, an experlenced mediator can help the parties effectively communicate thelr needs and point of
view to the other side. This can be an important advantage where the parties have a relationship to
preserve.,

Increase Satisfaction. In a frial, there is typically a winner and a loser. The loser is not likely to be
happy, and even the winner may not be completely satisfied with the outcorne, ADR can help the pariies
find win-win solutions and achieve their real goals, This, along with all of ADR's other potential
advantages, may increase the parties' overall satisfaction with both the dispute resolution process and the
outcome.

Improve Attorney-Client Relationships. Attorneys may alsc benefit from ADR by being seen as
probiem-solvers rather than combatants. Quick, cost-effective, and satisfying resolutions are likely to
produce happier clients and thus generate repeat business from clients and referrals of thelr friends and
associates.

DISADVANTAGES OF ADR.
ADR may not be suitable for every dispute.
Loss of protections. If ADR is binding, the parties normally give up most couri protections, inc!ud%n;; a

decision by a judge or jury under formal rules of evidence and procedure, and review for legal error by an
appellate court.

L1200 (Rev. Oct. 2014) Page 2 of 4
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Less discovery. There generally is less apporiunity to find out about the other side's case with ADR
than with litigation. ADR may not be effective if it takes place before the parties have sufficient
information to resolve the dispute.

Additional costs. The neutral may charge a fee for his or her services. |f a dispute is not resolved
through ADR, the parties may have to put time and money into both ADR and a lawsuit.

Effect of delays if the dispute is not resolved. Lawsuits must be brought within specified periods of
time, known as statues of limitation, Parties must be careful not to let a statuta of limitations run out while
a dispute is in an ADR process,

TYPES OF ADR IN CIVIL CASES.

The most commonly used ADR processes are arbifration, mediation, neutral evaluation and seftlement
conferences.

Arbitration, In arbitration, a rneutral person called an "arbitrator” hears arguments and evidence from
each side and then decldes the outcome of the dispute. Arbitration is less formal than a trial, and the rules
of evidence are often relaxed. Arbiiration may be either "binding" or "ronbinding.” Binding arbitrafion
means thal the parties waive their right to a trial and agree to accept the arbitrator's decision as final.
Generally, there is no right to appeal an arbitrator's decision. Nonbinding arbitration means that the
parties are free to request a triat if they do not accept the arbitrator’s declsion,

Cases for Which Arbitration May Be Appropriate. Arbitration is best for cases where the parties
want ancther person to decide the outcome of their dispute for them but would like to avoid the
formality, time, and expense of a frial, It may also be appropriate for complex matters where the
parties want a decision-maker who has training or experlence in the subject matter of the dispute.

Cases for Which Arbitration May Not Be Appropriate. If parties want to retain control over how
their dispute is resolved, arbitration, particularly binding arbitration, is not appropriate. In hinding
arbitration, the parties generally cannot appeal the arbitrator's award, even if it is not supported by the
evidence or the law. Even in nonbinding arbitration, if a party requests a trial and does not receive a
more favorable resuit at trial than in arbitration, there may be penalties.

Mediation. |n mediation, an impartial person called a "mediator” helps the partigs iry to reach a mutuaily
acceptable resolution of the dispute, The mediator does not decide the dispute but helps the parties
communicate so they can try to seftle the dispute themselves. Mediation leaves control of the outcome
with the parties.

Cases for Which Mediation May Be Appropriate. Mediation may be particularly useful when
parties have a relationship they want to preserve. Se when family members, neighbors, or business
partners have a dispute, mediation may be the ADR process to use. Mediation is also effeclive when
emotiohs are getting in the way of resolution. An effective mediator can hear the parties out and help
them communicate with each other in an effective and nondestructive manner,

Cases for Which Mediation May Not Be Appropriate. Mediation may not be effective if one of the
partigs is unwilling to cooperate or compromise. Mediation also may not be effective if one of the
parties has a significant advantage in power over the other, Thersfore, it may not be a good choice if
the parties have a history of abuse or victimization.

Neutral Evaluation. In neutral evaluation, each party gets a chance to present the case to a neutral
person called an “evaluator." The evaluator then gives an opinien on the strengths and weaknesses of
each party's evidence and arguments and about how the dispute could be resolved. The evaluator is

L1200 (Rev. Oct, 2014) Page 3of 4
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often an expert in the subject matter of the dispute. Although the evaluator's opinion is not binding, the
parties typically use it as a basis for trying to negotiate a resolution of the dispule.

Cases for Which Neutral Evaluation May Be Appropriate. Neutral evaluation may be most
appropriate in cases in which there are technicat issues that require special expertise to resolve or
the oniy significant issue in the case is the amount of damages.

Cases for Which Neutral Evaluation May Not Be Appropriate. Meutral evaluation may not be
appropriate when there are significant personal or emotional barriers to resolving the dispute,

Settlament Conferences. Settlement conferences may be sither mandatory or voluntary. In both types
of settiement conferences, the parties and their attorneys meet with a judge or a neutral person called a
"settlemnent officer” to discuss possible settlement of their dispute. The judge or settlement officer does
not make a decision in the case but assists the parties in evaluating the strengths and weaknesses of the
case and in negotiating a settlement. Setllement conferences are appropriate in any case where
settlement is an option, Mandatory settlement conferences are often held close to the date a case is set
for trial.

ADDITIONAL INFORMATION.,

In addition to mediation, arbitration, neutral evaluation, and settlement conferences, there are other types
of ADR, including conciliation, fact finding, mini-trials, and summary jury trials. Sometimes parties will try
a combination of ADR types, The important thing is to try to find the type or types of ADR that are most
likely to resolve your dispute,

To locate a dispute resolution program or neutral in your community.
+ Contact the California Department of Consumer Affairs, Consumer Information Center, toll free,
1-800-852-5210
+ Contact the Orange County Bar Association at (949) 440-6700
« Look In the telephone directories under "Arbitrators” or “Mediators”

Free mediation services are provided under the Orange County Dispute Resolution Program Act (DRPA)
For information regarding DRPA, contact:

»  Communify Service Programs, Inc. (948) 250-4058

e Orange County Human Relatlons (714} 480-6572

For information on the Superior Court of California, County of Orange court ordered arbitration program,
refer to Local Rule 360,

The Orange County Superior Court offers programs for Clvil Medlation and Early Neutral Evaiuation
{ENE). For the Civil Mediation program, mediators on the Court's panel have agreed to accept a fee of
$300 for up to the first two hours of a mediation session. For the ENE program, members of the Court's
panel have agreed to accept a fee of $300 for up to three hours of an ENE session. Additional
information on the Orange County Superior Court Civil Mediation and Early Neulral Evaluation (ENE)
programs Is availabie on the Court’s website at www.occourts.org.

L1200 (Rev. Qct, 2014) Page 4 of 4
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ELECTRONICALLY FILED

Deval R. Zaveri (CA 213501) Superior TCourt of California,

C o
James A. Tabb (CA 208188) o 01:)1*; of Brange
ZAVERI T/\BB, APC 02.} 114’!;_019 at ]:1‘114"_1-'.04 Pht
402 West Broadway, Suite [950 Clerk of the Superior Court

San Diego, California 92101 By Sarah Loose, Deputy Clerk
o ™

Tel: (619) 831-6087
Fax: (619) 239-7800
dev(zaveriabb com
jimmy(@zaveritabb,com

Matthew C. Klase (CA 221276) .
WEEB, KLASE & LEMOND, LLC
1900 The Exchange, S.E., Suite 480
Atlanta, Georgia 30339

Tel: (770) 444-0998

Fax: (770) 217-9950
Matt@@WebbLLC com

Attorneys for Plaintiff and the Proposed Classes

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

1.8 PRODUCTS, 1L.LC d/b/a INDUSTRIAL Case No. 30-2019-01050756-CU-BT-CXC
LIGHTING SYSTEMS, a Texas Limited
liability Company, on behalf of itself and all

pthers similarly situated,

CLASS ACTION COMFPLAINT

)

)

)

) .
) (1) Tortious Fraud and Intentional Deceit

Plaintift, ) (2) Actual Fraud

) (3) Negligent Misrepresentation

) (4) Violation of Unfair Competition Law

) (3) Breach of Contract

) {6) Breach of Good Faith and Fair Dealing

) (7) Unjust Enrichment

)

)

)

(8) Conversion

\L R

BALBOQA CAPITAL CORPORATION, a
California Corporation,

Defendant,
JURY TRIAL DEMANDED

________ . Assigned Judge Randall} Sherman
Dept: CX105
Plaintiff 1LS PRODUCTS, LLC d/b/a INDUSTRIAL LIGHTING SYSTEMS (“ILS” or

“Plaintiff"), on behalf of itself and al! those similarly situated, alteges the following based on
personal knowledge as to all allegations regarding Plaintiff and on information and behef as 10

all other allegations:

CLASS ACTION COMPLAINT
]

Filed 03/21/19 Page 17 of 49 Page ID #:17
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1 NATURE OF THE CASE

2 l. This is a civil action seeking monetary damages, restitution, and injunctive relief

3 || from and against Defendant BALBOA CAPITAL CORPORATION (“Defendant” or “Balboa”

4 larising from Balboa’s misconduct in connection with the leasing of commercial equipment.

5 2. Small and mid-size businesses often lack the capital resources needed to fund

6 || major business expenses, so they rely on banks or financiers such as Balboa to help cover the

7 {jupfront cost of equipment through loans or eguipment leases.

8 3. A typical Balboa equipment lease involves three parties: the lessor (Balboa}, the

9 |} supplier of the equipment, and the lessee (e.g., [LS). Balboa pays the supplier, takes ownership
10 | of the equipment, then “leases” the equipment to the lessee for a fixed term requiring monthly or
11 |jquarterly payments on the lease.
12 4, Balboa frequently sends marketing materials to small and mid-sized businesses
13 It with a focus on industries where expensive equipment is often utilized, such as the agriculture,
14 |l medical, and manufacturing industries. For example, Balboa’s agents can often be found at
15 || medical supply conventions pushing Balboa agreements upon medical professionals seeking
16 |l equipment for their small and mid-sized practices.
17 5. In order to decide whether to lease equipment through Balboa, or take out a loan
18 ||to purchase the equipment, the prospective lessee/buyer must know upfront the true terms of the
19 1{lease/loan, and most importantly, the total out-of-pocket cost, When a business owner expresses
20 ||interest in an equipment lease, Balboa prepares a quote and relays it to the business’s point of
21 ||contact. Balboa quotes seemingly reasonable payment terms that state a monthiy or quarterly
22 |l dollar payment amount and the number of months or quarters that the payment amount must be
23 ||made. These terms are stated in a manner made to appear competitive with the many other
24 1 financing options available. Businesses expect Balboa to honor the deal as discussed aund quoted.
25 || However, Balboa subsequently extracts extra “rent” beyond the required periodic lease payments,

CLASS ACTION COMILAINT
2z
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1 |}and also charges an inflated "UCC™ fee, in order to gain additional revenue and, thus, significantly

2 |l and unjustly increase the actual cost to the lessee.

3 6. Shortly after the lease is entered, and for no additional consideration or concession

4 |{whatsoever, Balboa withdraws what it fabels as “rent” from its lessee’s bank accouni. Balboa

5 || does not count this “rent” toward the required periodic lease payments, Rather, this “rent” covers

6 !}a manufactured and artificial interim period of time between (a) the date the lessee receives and

7 |iaccepts the equipment (what Balboa refers to as the lease “Commencement Date™), and (b} a later

§ [| date that Balboa chooses at its own discretion when it will start applying payments toward the

9 il agreed-upon monthly or quarterly lease payments {what Balboa refers to as the start of the fease’s
10 {|“Base Term™). Balboa charges the lessee “rent” for this artifictal interim period at or around the
11 {{time of the “Commencement Date,” and even automatically deducts the interim peried “rent”
12 {|through Automated Clearing House (*ACH”) withdrawals from the lessee’s bank account
13 |i(Balboa has businesses agree to ACH withdrawals upon entering its leases). Moreover, the length
14 |} of the interim period “rent” typically aligns with the payment interval (e.g., an interim period of
15 i approximately 89 days “rent” is assessed for leases with guarterly payment terms), so that the
16 |} interim period “rent” withdrawal looks like an expected lease payment withdrawal. However, the
17 ljinterimm period “rent” is not applied toward the required lease payments. As a result, the lessee
18 |lunknowingly makes what amounts to an extra payment on the lease based solely on Balboa’s
19 {junilateral decision to start the “Base Term” later than the “Commencement Date.”
20 7. In addition to charging interim period “rent,” Balboa also charges a fee that it calls
21 |ia “UCC” fee, giving the false impression that the fee is required by the Uniform Commercial
22 i Code (“U.C.C.”}, or at least bears some relation to the administrative fee charged by some states
23 ] with respect to filing a U,C.C. statement for leased equipment. But, in fact, the “UCC” fee is not
24 1| required to be charged to the lessee, and the amount charged by Balboa is several times higher
25 il than the amount {if any) charged by the state. Moreover, the “UCC” fee is redundant of a separate

CLABS ACTION COMPLAINT
3
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I 1| "Documentation Fee” that is charged to the lessee and is more than sufficient to cover any cost

(3]

of filing a U.C.C. statement, Balboa lumps this unauthorized and inflated “UCC” fee in with its

L0

first ACH withdrawals from its customers in an effort to disguise it {along with the interim period

“rent” described above).

Lh .

8. These practices by Balboa deviate from standard industry practice and change the
economics of the lease from a competitive method of financing to one that is not. Not
surprisingly, then, the Better Business Bureau (“BBB”) and numerous small business websites
are rife with complaints about Balboa’s misconduct. For example, the BBB website shows this

complaint from a small business owner dated August 9, 2017:

o o I T @

They [Balboaf are charging us more than what is in the agreement for a
lease we have with them. The contract specifies 16 total payments, but they
i1 took o full payment and called it a prorated payment retroactively and are

saying prorated payments do not apply towards the 16 total payments.
12

13

And another small business owner complaint dated November 30, 2016 states:

We used Bulboa Capital for equipment purchase. The sale rep offered a 3-
14 year 12 quarterly payment term loan. The contract was signed by me on
9:30°2016 along with a deposit of $§2,930 (the 12ih and final quarterly

15 payment), Balboa funded the loan on 10:032016. On 10/14:2016, [
16 received an invoice . . . for 83,018 that consisted: Prorated Rent 10/03.16-
171-47: 82,830 and UCC: §79. We were confused by the prorated “remt”,
17 which should have been the 1st guarter payment. Balboa customer service
pointed out the agreement actually started on 01/01:17, and that the 1st
18 invoice was for “remt” until loan started.

19 1| And another dated October 27, 2017 states;

20 We had to pay what Balboa calls “prefund rem” from 5.1°2017 until
80472017 which was $12,737.92. 8042017 was the date all equipment
21 was paid and signed off on. Then we [nevertheless] had to pay what they
call “prorated” rent of $11,082.22 for another 3 months until 11:01:2017
22 which they say is the base teim and the start of the lease. At the base term
the first payment will be made that will actuwally count as 1 of the payments
23 on the lease.
24 [Note that the terms “lease” and “loan” are often used interchangeably by Balboa’s agents and its
25

customers are usually unaware of any legal distinction. The references in the above-quoted

CLASS ACTION COMBPLAINT
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1 il complaints to “loan” agreements does not diminish their applicability to Balboa's behavior
2 |j complained of herein.]
3 9. This sampie of complaints from Balboa customers shows that ILS’s experience
4 i {discussed further below) is not an anomaly but instead is the way Balboa regularly treats its
§ || customers.
6 10.  Plaintiff brings this class action to end Balboa’s deceptive, unlawtul, and unfair
7 || practices, and to recover monies paid to Balboa that would not otherwise have been paid but for
8 [} Balboa’s malfeasance.
9 PARTIES
10 11, Plaintiff ILS designs and manufactures steel fittings, conduits, and brackets for
11 |}industrial buildings. LS is a Texas limited liability company with its principal place of business
12 il at 1910 East Tomn Green Street, Brenham, Texas 77833,
13 12.  Defendant Balboais a California corporation, Balboa’s principal place of business
14 {lis 575 Anton Boulevard, 12th Floor, Costa Mesa, California 92626. Balboa aiso has regional
15 |loffices throughout the Western United States. Balboa currently claims on its website:
16 Balboa Capital is one of the largest and most respected direct lenders in
the United States. Sivice opening our doors, we have provided more than
17 853 billion in funding to businesses in hundreds of different industries.
18 {| Balboa can be served via its registered agent for service of process, Registered Agent Solutions,
19 Y Inc.
20 JURISDICTION AND VENUE
21 13.  This class action is brought pursuant to California Code of Civil Procedure § 382
22 {|(and also California Business & Professions Code § 17203 as to claims under the UCL). The
23 |idamages and restitution sought by Plaintiff exceed the minimum jurisdictional amount of' the
24 || Superior Court and will be established according to proof at trial
25 14, 'This Court has jurisdiction over this action pursuant to the California Constitution,
CLASS ACTION COMPLAINT
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1 || Article VI, § 10, which grants the Superior Court oniginal jurisdiction in ali causes except those
2 {1 given by statute to other courts,
3 15, This Court has jurisdiction over Balboa because it is a California corporation with
4 |iits principal place of business in California. Jurisdiction is also proper pursuant to the forum
5 |} selection clause in Balboa’s form agreements,
6 k6. Venue is proper in this Court because Balboa's principal place of business is
7 |ilocated in this County and a substantial part of the wrongful conduct alleged herein took place in
8 ||this County. Venue is also proper pursuant to the forum selection clause in Balboa’s form
Q || agreements,
10 FACTUAL ALLEGATIONS
11 17, In June 2015, [LS wished to obtain a stee! pipe polishing machine for its
12 || manufacturing facilities. 1LS’s president regularly received unsolicited emails from Balboa
13 || advertising Balboa’s equipment financing services. ILS’s president decided to call Balboa for
14 !jmore details.
15 18.  Balboa offered to fully finance the purchase of the $38,000 steel pipe polishing
16 il machine and to lease the machine to ILS for three years. The deal calied for ILS to make twelve
17 11 (12) quarterly payments of $3,539.58 plus taxes to Balboa and pay 1% in “Doc Fees.”
18 19. The most important terms of the lease were the total number and amount of
19 || quarterly payments. ILS entered the lease on June 9, 2015, because the sum of the quarterly
20 (| payments plus documentation fee, as expressly quoted by Balboa, was competitive. The lease is
21 |{attached as Exhibit A. ILS calculated the amount that it would be paying back to Balboa in excess
22 || of the principal amount financed and determined that the cost of the lease was acceptable.
23 20.  Inpractice, however, Balboa knew that once the lease was entered it would extract
24 || additional monies from ILS, substantially changing the economics of the deal and making it
75 || vnacceptable.
CLASS ACTION COMPLAINT
6




Case 8:19-cv-00566-DOC-DFM Document 1 Filed 03/21/19 Page 23 of 49 Page ID #:23

I 1} “Rent™ Charges Not Applied To The Lease Pavments

2 21, The JLS/Balboa lease was entered on June 9, 2015, That same day Balboa filed a
3 (i financing statement in Texas. LS received the equipment on or about August 10, 2015, which
Balboa calls the “Commencement Date” Balboa thereafter made an ACH withdrawal against
iLS’s bank account in the amount of $3,533.44 - very nearly the same amount as [LS’s quarterly
lease payment amount. But, as [LS later learned, this amount was not applied to ILS’s quarterly
lease payments, but instead was “rent” charged by Balboa for the artificial interim period between
what it calls the “Commencement Date” (in August 2015) and the date in November 2015 that

Balboa unilaterally and designated as the start of the “Base Term.”

Lo e & O

22.  Balboa’s practice is to intentionally and unfairly delay the start of the “Base Term”
11 juntil well after the actual commencement, contrary to accepted industry practice. Once the
12 !lequipment is paid for by the lessor/lender and received by the lessee, the standard industry
13 i]practice is to commence the lease and apply payments toward the required lease payments.
14 ||Balboa, however, delays the start of the “Base Term” beyond what it calls the “Commencement
15 || Date” in bad faith so that it can charge interim period “rent” to unjustly pad its bottom line. This
16 || adds significantly to the total cost of the lease and adds unjust and unearned profit for Balboa.
17 || And even if Balboa ostensibly has discretion to choose the start of the “Base Term,” Balboa
18 |{unfairly abuses that discretion and acts in bad faith to unjustly enrich itself.

19 23.  Balboa fails to disclose to its prospective customers that its business practice s to
20 |{not start the “Base Term” until a period of time after the “Commencement Date” that nearly
21 |{approximates the lease’s payment period. Most leases are paid quarierly, so to maximize its
272 |linterim period “rent” windfall, Balboa designates a “Base Term” start date that is nearly 90 days
22 ||{from the Commencement Date (7.e., nearly 90 days from the date the lessee receives and accepts
24 |ithe equipment). Balboa undertakes equivalent and likewise unlawtl] behavior on its leases paid

25 ! monthly ~ for example deaying the start of the “Base Term” for 29 days. Balboa delays the start

CLASS ACTION COMPLAINT
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b i of the *Base Term,” then claims it is entitled to *rent™ in the interim which it collects at or near
2 il the “Commencement Date” (i.e., it collects the interim period “rent” at the start of the interim
3 || period). Further, Balboa causes the delays to be at or near 89 days (for quarterly payment ieases)
4 ||or 29 days (for monthly payment lcases) so that the interim period “rent” amount is almost the
5 {|same as the first quarterly/monthly payment that the customer is expecting will be withdrawn
6 || from its account. Customers therefore do not catch on because they see an amount deducted from
7 !l their account that is roughly the same as the agreed-upon periodic lease payment. And if they do
8 |Inofice and question the additional payment (as ILS eventually did), they later learn that Balboa
9 {lcounts this first withdrawal not as one of the agreed-upon quarterly/monthly payments, but as
10 ilinterim period “rent” that does not count toward the number of agreed-upon payments.

11 24, ILS contacted Balboa when it noticed the additional withdrawal. It took several
12 |lattempts to actually speak to a Balboa representative. This is a comemon problem for Balboa’s
13 i|customers. Balboa intentionally makes it difficult for its customers to receive information
14 |lregarding excessive fees and ending leases. Balboa does this to make it more difficult for its
15 !|customers to identify Balboa’s unauthorized rent charges and excessive fees.

16 25.  1LS was eventually able to speak with a Balboa representative on the phone. By
17 |ithen, [LS had paid Balboa an initiai deposit equivalent to the last quarterly payment upon entering
18 {|the lease, plus Balboa had withdrawn nine (9) of the twelve (12) agreed-to quarterly payments
19 |l from I1.S’s bank account. However, the Balboa representative told ILS that it owed Balboa four
20 || (4) more quarterly payments, When ILS replied that Balboa had already withdrawn nine (9)
21 |l quarterly payments, the Balboa representative stated that Balboa’s accounting methods result in
22 |l ILS having made only eight (8) “actual payments,” and that the extra payment was “per the terms
23 i|of the agreement.”

24 26.  There is no justification for Balboa’s withdrawal of “rent” that essentially amounts
25 ![to an extra monthly/quarterty payment beyond the agreed-to monthly/quarterly payments,

CLASS ACTION COMPLAINT
3




Case 8:19-cv-00566-DOC-DFM Document 1 Filed 03/21/19 Page 25 of 49 Page ID #:25

1 || Balboa should immediately retun all unauthorized “rent” it collected from [LS and all other

customers.,

YUCC™ Fees

S e b

27 Balboa also lumps in junk fees with its initial “rent” withdrawals in an effort to

N

unjustly etirich itself and disguise the true nature of'its withdrawals. ILS received an invoice from
Baiboa showing that Balboa withdrew amounts inciuding $79.00 for what Balboa identified as
“UCC” and $412.04 for a “Documentation” fee. Upon information and belief, Balboa charges
all of its customers a $79.00 “UCC” fee. However, none of Balboa’s form agreements state that

it will charge a $79.00 “UCC™ fee. Balboa intentionally labels the $79.00 withdrawal as “UCC”

N o0 -1 O

to lead its customers to believe that the fee is an actual Uniform Commercial Code fee. ILS
11 t{reasonably believed that the $79 00 “UCC” fee Balboa withdrew from ILS’s bank account was
12 ||to reimburse Balboa for a filing fee required by the Uniform Commercial Code,

13 23, However, there is no $79.00 filing fee under the California or Texas Uniform
14 (| Commercial Code Fee Schedules. On information and belief, Balboa charges a $79.00 “UCC”
15 lifee to all of its customers, regardless of state. Sometimes Balboa files financing statements
16 || pursuant to the Uniform Commercial Code, but the fee is not $79.00. For example, Balboa’s ILS
17 |Ifiling with the Texas Secretary of State plainly shows a $5.00 Uniform Commercial Code filing
18 i|fee. The filing fee is also $5.00 in California.

19 29 Balboa’s addition of a $79.00 “UCC” fee on top of the $412.04 “Documentation”
20 |{fee that it charged TLS is a breach of contract, intentionaily deceitful, and otherwise unlawful.
21 || Balboa has already more than recouped any administrative costs, including any filing fees under
22 |ithe Uniform Commercial Code, that it may have incurred through its collection of the
23 | “Documentation” fee. In fact, there is no basis for Balboa to collect any “Documentation” fee if
24 |[it also coliects fees as compensation for each individual administrative cost. Balboa should be

25 |irequired to refund all amounts it has collected from ILS and the putative class for “UCC” fees.

CTLASS ACTION COMPLAINT
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t CLASS ALLEGATIONS

30, Plaintiff brings this class action on behalf of itself and all persons or entities

(VS B A

similarly situated. Plaintiff seeks to represent the following Classes:

4 All United States persons or entities that entered into a lease with Balboa and paid
Balboa “rent” for the pertod of time between the “Commencement Date” of the
5 lease and the start of the lease’s “Base Term,” in addition to the required periodic
lease payments during the applicable statute of limitations periods prior to the filing
of this action and running through the trial of this matter (the “Rent Class™).

All United States persons or entities that entered into a lease with Balboa and paid
Balboa a fee labeled “UCC” during the applicable statute of limitations periods

6
7
8 prior to the filing of this action and running through the trial of this matter (the “Fee
9 Class”).

0

31.  Plaintiff reserves the right to modify or amend the definitions of the proposed
11 Classes, or add other proposed classes or subclasses, before the Court determines whether
12 certification is appropriate and as the Court may otherwise allow.

13 32 Excluded from the Classes are Plaintiff’s counsel; Balboa, its parents, subsidiaries,
14 affiliates, officers, and directors; any eatity in which Balboa has a controlling interest; all
15 || customers who make a timely election to be excluded; and all judges assigned to hear any aspect
16 of this litigation, as well as their immediate family members and staff.

17 33. The proposed Classes meet all requirements for class certification. The members
18 of the Classes are so numerous that joinder is impractical. The Classes consist of, at the very
19 least, hundreds of members and the identity of those persons and entities is within the knowledge
20 of Balboa and can be ascertained by resort to Balboa’s records.

21 34,  The claims of the representative Plaintiff are typical of the claims of the Classes.
77 Plaintiff, fike all other members, was victimized by Balboa’s improper, unfair, illegal, and
73 duplicitous practices. Moreover, Plaintiff, like all other members, has suffered pecuniary harm
54 jlasa result of Balboa's misconduct. Furthermore, the factual basis of Balboa’s misconduct is

75 |]common to members ofthe Classes and represents a common thread of conduct resulting in injury

CEASS ACTION COMPLAINT
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1 [lto all members of the Classes. .
2 35. There are numerous questions of law and fact common to the Classes and those J
3 || common questions predominate over any questions affecting only individual Class members. ‘
4 36, Among the questions of law and fact common to the Classes are whether Batboa; |
5 a. Is entitled to collect interim period “rent” from its lease customers in addition to .‘
6 |i the required quarterly/monthly lease payments;
7 b. Misleads customers by quoting a total number of payments that do not reflect the
8 || true number and amount of payments that Balboa knows will result from its practices;
9 c. Knows the number of paymeunts charged is not what customers agree to,
10 d. Intentionally delays the start of the “Base Term” to maximize its profits; and \
11 e Charges a “UCC?” fee that is unauthorized or greater than allowed by the contract. |
12 37, Other questions of [aw and fact common to the Classes include: |
13 a. The proper method or methods by which to measure damages; and s
14 b The equitable relief to which the Classes are ¢entitled.
15 38, Plaintiff’s claims are typical of the claims of other members of the Classes in that |
16 || they arise out of the same wrongfu! policies and practices. Plaintiff has suffered the harm alleged |
17 |iand has no interests antagonistic to the interests of any other member of the Classes.
18 39, Plaintiff is committed to the vigorous prosecution of this action and has retained
19 || competent counsel experienced in the prosecution of class actions. Accordingly, Plaintiff is an
20 || adequate representative and will fairly and adequately protect the interests of the Classes,
21 4Q. A class action is superior to other avaifable methods for the fair and efficient
272 1l adjudication of this controversy. Since the amount of each individual Class member’s claim is
23 [ismall relative to the complexity of the litigation, and due to Balboa’s financial resources, most
24 || Class members could not afford to seek legal redress individually for the claims alleged herein.
25 || Therefore, absent a class action, the Class members will be unable to obtain redress for their
CLASS ACTION COMPLAINT
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fosses and Balboa’s misconduct will have occurred, and continue to occur, without remedy,

41.  Even if Class members themselves could afford such individual litigation, the
court system could not, Individualized litigation would significantly increase the delay and
expense to alt parties and to the Court. Individualized litigation would also create the potential
for inconsistent or contradictory rulings. By contrast, a class action presents far fewer
managerent difficulties, allows claims to be heard which might otherwise go unheard because of
the relative expense of bringing individual lawsuits, and provides the benefits of adjudication,
econories of scale, and comprehensive supervision by a single court.

42, The prosecution of separate actions by individual Class members would create a
risk of inconsistent and varying adjudications concerning the subject of this action, which could
establish incompatible standards for Balbea.

43, Balboa refuses to correct its conduct and such inaction is generally applicable to
tite Classes, thereby making appropriate final injunctive relief or corresponding declaratory relief
with respect to the Classes as a whole. Specifically, Balboa continues to knowingly mislead and
overcharge the Classes, Class-wide declaratory and/or injunctive relief is appropriate to put an
end to these illicit practices. |

FIRST CAUSE OF ACTION
(Tortious Fraud and Intentional Deceit — Cal. Civ, Code § 1709, ef seq.)
On Behalf of the Rent Class

44, Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
in this Cause of Action.

45.  Balboa presented the terms of its lease agreement to Plaintiff and the Rent Class
members knowing the terms under each such agreement were tortiously and intentionally

deceitful. Neither the agreements nor any of Balboa’s form documents informed Plaintiff or the

y

Rent Class members that Balboa’s practice is to delay the start of the “Base Term,” and to

CLASS ACTION COMPBLATNY
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1 i} withdraw interim period “rent” in an amouant almost equaling the agreed-to periodic payments, in
2 |1addition to the number of periodic payments that bad been expressly agreed to. This is because
3 || Balboa intentionally concealed the true nature of its practices.

46.  Balboa intentionally did not disclose to Plaintiff and the Rent Class members its
intention to withdraw such substantial amounts of monies from Plaintiff and the Rent Class

members that would not count toward the total number of agreed-upon payments. Because

4
5
6
7 || Balboa failed to disclose the existence of these additional charges, the rent schedules presented
8 {|by Balboa to Plaintiff and the Rent Ciass members were false and intentionally deceptive.

G | Balboa’s fraud and deceit unilaterally changed the terms of the lease to require payments greater
0 | than those agreed to.

11 47 Balboa knowingly concealed its intention to charge these additional amounts in
12 ] order to induce Plaintiff and the Rent Class members to enter equipment lease agreements.

13 48 Plaintiff and the Rent Class members justifiably relied on Balboa’s representations
14 |l regarding the rent amounts made in the lease when entering into the equipment lease agreements.

15 !| Plaintiff and the Rent Class members relied on Balhoa's representation as to the total cost of each
16 || lease, the payment terms, and the payment schedules. Had Plaintiff and the Rent Class members
17 |} known that the terms and payment schedules presented by Balboa were inaccurate, Plaintiff and
18 |ithe Rent Class members would not have entered into Balboa’s form agreements.

19 49.  Any position by Balboa that the extra “rent” charges unilaterally determined and
20 |} imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
21 || merit, and such an alleged interpretation is both unwarranted and tortiously and intentionally
272 || deceittul,

23 50.  Balboa’s misrepresentations have caused Plaintiff damages in excess of $3,000.00.
24 || Damages suffered by the other members of the Rent Class will be proven using Balboa’s books

25 | and records and other Court-approved methods. Based upon the relevant class period and the size

CLASE ACTION COMPLAINT
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1 [tof Balboa’s ieasing business, it is likely to be at feast millions of dollars.

2 On Behalf of the Fee Class

3 51.  Pilaintiff hereby incorporates all paragraphs of this Complaint (above and below)

4 || in this Cause of Action,

5 52.  Balboa presented the terms of its lease agreement to Plaintiff and the Fee Class

6 {|members knowing the terms under each such agreement were tortiously and intentionally

7 || deceitful. Neither the agreements nor any of Balboa’s form documents authorized Balboa to

8 ilinflate “UCC” fee charges. This is because Balboa intentionally concealed the true nature of these

9 licharges.
10 53, Balboa intentionally did not disclose to Plaintiff and the Fee Class members its
11 j|intention to charge inflated “UCC”™ fees. Balboa also intentionally identified charges not required
12 || by the Uniform Commercial Code as “UCC” fees to disguise the true nature of such charges.
13 |{Because Balboa failed to disclose the true nature of these charges, and intentionally misidentified
14 |ithe charges as required by the Uniform Commercial Code, the agreements and subsequent
15 !linvoices presented by Balboa to Plaintiff and the Fee Class members were false. Balboa’s fraud
16 |junilaterally changed the terms of the lease to require payments greater than those agreed to.
17 54,  Balboa knowingly concealed its intentions to charge these additional amounts for
18 ilits pure profit in order to induce Plaintiff and the Fee Class members to enter into equipment lease
19 |} agreements,
20 55.  Plaiatiff and the Fee Class members justifiably relied on Balboa’s representations
21 || when entering into the equipment lease agreements. Plaintiff and the Fee Class members relied
22 !lon Balboa’s representation as to the total cost of each lease. Had Plaintiff and the Fee Class
23 |jmembers known that the terms presented by Balboa for each lease were not accurate and that
24 || Balboa would charge more money than it disclosed, Plaintiff and the Fee Class members would
25 linot have entered into Balboa’s form agreements.

CLASS ACTION COMPLAINT
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| 50. Any position by Balboa that the “UCC” fee charges were permissible under the
2 || fee provisions in Balboa’s form documents is without merit, and such an alleged interpretation is
3 |i both unwarranted and tortiously and intentionally deceitful,
4 57.  Balboa’s misrepresentations have caused Plaintiff damages in excess of $3,000.00.
5 |{Damages suffered by the other members of the Fee Class will be proven using Balboa’s books
6 | and records and other Court-approved methods. Based upon the relevant class period and the size
7 |l of Balboa's leasing business, it is likely to be at least hundreds of thousands of dofiars.
8 SECOND CAUSF. OF ACTION
9 (Actual Fraud - Cal. Civ, Code § 1572, ef seq.)
10 On Behalf of the Rent Class
11 58 Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
12 l]in this Cause of Action.
13 59, Balboa presented the terms of its agreements to Plaintiff and the Rent Class
14 || members knowing the terms under each such agreement were fraudulent. Balbea failed to
15 |idisclose to Plaintiff and the Rent Class members that Balboa will not start the “Base Term” for a
16 ||lease agreement for nearly 90 days after the lease’s “Commencement Date.” Balboa always elects
17 |[to delay the start of the “Base Term” for nearly 90 days - or 30 days in the case of leases paid
18 | monthly — to maximize Balboa’s profit as described above. Neither the agreement nor any of
19 j| Balboa's form documents authorized Balboa to fraudulently delay the start of the “Base Term”
20 |ito charge additional “rent.” This is because Balboa intentionally concealed the true nature of
21 |these charges as described above. Balboa also intentionally and misleadingly lumps the charges
22 ||into initial withdrawals to disguise its fraudulent conduct.
23 60.  Balboa intentionally did not disclose to Plaintitf and the Rent Class members its
24 | intention to delay the start of the “Base Term.” Because Balboa failed to disclose its intention,
25 |ithe payment schedules presented by Balboa to Plaintiff and the Rent Class members were false.
CLASS ATTION COMPLAINT
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[ i{Balboa intentionally delays the stari of the “Base Terrn” of a lease solely to maximize its profit,
2 || Balboa’s fraud unilaterally changed the terms of the lease to require payments greater than those
3 |1 agreed to.

4 61.  Balboa knowingly concealed its intention to delay the start of the “Base Term” of

5 | the leases in order to induce Plaintiff and the Rent Class members to enter its equipment lease

6 |lagreements. Balboa does not disclose that it will delay commencing a lease for approximately

7 1| three months (or one month for leases requiring monthiy payments) despite the fact that it does

8 {|s0 as part of its regular business practices.

9 62.  As aileged above, Plaintiff and the Rent Class members justifiably relted on
10 || Balboa’s representations regarding the payment amounts disclosed in the lease when entering into
11 {|the equipment lease agreements and believed Balboa’s initial withdrawals constituted an agreed-
12 !lto payment. However, Balboa never intended to honor the number of payments disclosed in its
13 || agreements with Piaintiff and the Rent Class members and knowingly intended to delay the start
14 || of the “Base Term” as alleged above. Had Plaintiff and the Rent Class members known that the
15 ||terms presented by Baiboa for each lease were not accurate and that Balboa would charge more
16 {| money than it disclosed based on its delayed start of the “Base Term” in order to collect extra
17 |l“rent,” Plaintiff and the Rent Class members would not have entered into Balboa’s form
18 || agreements.

19 63.  Any position by Balboa that the extra “rent” charges unilaterally determined and
20 ||imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
21 |i merit, and such an alleged interpretation is both unwarranted and fraudulent.

22 64, Batboa’'s fraudulent scheme has caused Plaintift damages in excess of $3,600.
23 [ Damages suffered by the other Rent Class members will be proven using Balboa’s books and
24 || records and other Court-approved methods, Based upon the refevant class period and the size of
25 || Balboa’s leasing business, it is likely to be at teast millions of dollars.
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! On Behalf of the Fee Class
2 65 Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
3 }in this Cause of Action.

66.  Balboa presented the terms of its agreements and labeling of charges on invoices
to Plaintiff and the Fee Class members knowing the terms under each such agreement and invoice

were fraudufent. Balboa’s initial invoices prominently display a charge for “UCC.” However,

4

3

6

7 1this “UCC” fee is in fact not related to any mandatory fee that Batboa pays for any Uniform
8 [ Commercial Code statement and is inflated and withdrawn to maximize Balboa’s profit as
9 ||described above. Although Balboa does pay to file Uniform Commercial Code tinancing
0 || statements, the fees are minimal (such as $5.00 in Texas) and are more than covered by Balboa’s
11 |idocumentation fee. Neither the agreement nor any of Balboa’s form documents authorized
12 1 Balboa to charge fees solely for its profit. Balboa intentionally concealed the true nature of these
13 |l charges. Balboa also intentionally and misleading lumps the charges into initial withdrawals to
14 || disguise its fraudulent conduct.

15 67. Balboa intentionally did not disclose to Plaintiff and the Fee Class members its :
16 |iintent to charge a $79.00 “UCC” fee upon entering the lease. Because Balboa failed to disclose :
17 |l the existence of these charges and because these charges are at best inflated amounts based on
18 {[ what Balboa actually pays for to file any Uniform Commercial Code statement, the invoices
19 || presented by Balboa to Plaintiff and the Fee Class members were false. Balboa’s fraud
20 {|unilaterally changed the terms of the lease to require payments greater than those agreed to.

21 68. Upon information and belief, Balboa knowingly concealed its intention to charge
72 lthese additional fees in order to induce Plaintiff and the Fee Class members to enter equipment
23 || lease agreements. For example, Balboa does not disclose that it will charge a $79.00 “UCC™ fee
24 | despite the fact that it knows ifs practice is to charge its customers a $79.00 “UCC” fee.

25 69 As alleged above, Plaintitf and the Fee Class members justifiably relied on

CLASS ACTION COMPTLAINT
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| |/ Balboa’s representations regarding the fee amounts disclosed 1n the lease when entering into the

I3

equipment lease agreements. Plaintift and the Fee Class members also relied on Balboa’s

3 || representation in invoices that the $79.00 “UCC™ fee is charged to reimburse Balboa for costs it

o

incurs pursuant to the Uniform Commercial Code. - Had Plaintiff and the Fee Class members
known that the payment terms and schedule presented by Balboa for each lease were not aceourate
and that Balboa would charge more money than it disclosed, Plaintiff and the Fee Class members

would not have entered into Balboa’s form agreements,

70. Any position by Balboa that the $79.00 “UCC” fees were permissible under the

provisions in Balboa’s form documents is without merit; and such an alleged interpretation is both

o A s e e I« A )

unwarranted and fraudulent.

11 71.  Balboa’s fraudulent scheme has caused Plaintiffs damages in excess of $3,000.00.
12 !{Damages suffered by the other Fee Class will be proven using Baiboa’s books and records and
13 || other Court-approved methods. Based upon the relevant class period and size of Balboa’s leasing

14 !|business, it is likely to be at least hundreds of thousands of dollars.

15 THIRD CAUSE OF ACTION

16 (Negligent Misrepresentation — Cal, Civ, Code § 1710(2), ef seq.)

17 On Behalf of the Rent Class

18 72.  Plaintiff hereby incorporates all paragraphs of this Complaint (above and below}

19 |]in this Cause of Action,

20 73.  Balboa presented to Plaintiff and the Rent Class members agreements based upon
21 || the equipment cost Balboa would be advancing, the dollar amount of each periodic payment, and
22 [|the number of periodic payments due, Neither the agreements nor any of Balboa’s form
23 |ldocuments authorized Balboa to withdraw “rent” based on delays by Balboa in starting the Base
24 || Term in amounts almost equaling the agreed-to periodic payments, in addition to the number of

25 || periodic payments that had been expressly agreed to.

CLASS ACTION COMPLAINT
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| 74.  Balboa failed to disclose its intention to charge payments resembling agreed-to
2 i| periodic payments that Balboa did not consider part of the agreed-upon total number of periodic
3 !l payments contained in the‘lease, Because Balboa failed to disciose the nature of these charges,
4 ||the payment terms presented by Balboa to Plaintiff and the Rent Class members were false.
5 (|Balboa's actions or inaction unilaterally changed the terms of the lease to require payments
6 || greater than those agreed to,
7 75.  Upon information and belief, Balboa misrepresented its intention to charge these
8 |iadditional payments in order to induce Plainti{f and the Rent Class members to enter equipment
G || lease agreements.
10 76, Plaintiff and the Rent Class members relied on Balboa’s representations regarding
1| || the rental payment amounts madg in the lease when entering into the equipment lease agreements.
12 ||Had Plaintiff and the Rent Class members known that the terms presented by Balboa for each
13 || lease were not accurate and that Balboa would charge more money than it disclosed, Plaintiff and
14 || the Rent Class members would not have entered into Balboa’s form agreements.
15 77.  Any position by Balboa that the extra “rent” charges unilaterally determined and
16 |!imposed by Balboa were permissible under the provisions i‘n Balboa's form documents is without
17 ||merit, and such an alleged interpretation is both unwarranted and a misrepresentation.
18 78, Balboa’s misrepresentations have caused ILS damages in excess of $3,000.00.
19 || Damages suffered by the other Rent Class members will be proven using Balboa’s books and
20 ||records and other Court-approved methods. Based upon the relevant class period and size of
21 1| Balboa’s leasing business, it is likely to be at least millions of doflars.
22 On Behalf of the Fee Class
23 79.  Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
24 |iin this Cause of Action.
25 80, Neither Balboa’s form agreements nor Balboa’s form documents authorized
CLASS ACTION COMPLAINT
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1 || Balboa to charge an inflated $79.00 “UCC” tee, nor disclosed that Balboa fully intended to
2 || withdraw that amount from Plaintift’s bank account upon entering the lease.
3 81.  Balboa failed to disclose its intention to charge fees greater than those expressly
4 |istated in its agreements. Because Balboa failed to disclose the existence of these fees, the terms
5 |l presented by Balboa to Plaintiff and the Fee Class members were false. Balboa’s actions or
6 | inaction unilaterally changed the terms of the lease to require payments greater than those agreed
7 |jto.
8 82. Upon information and belief, Balboa misrepresented its intention to charge these
O i|additional fees in order to induce Plaintiff and the Fee Class members into entering equipment
10 |{lease agreements,
11 83.  Plaintiff and the Fee Class members relied on Balboa’s representations regarding
12 1| the fees disclosed when entering into the equipment lease agreements. Had Plaintiff and the Fee
13 !l Class members known that the terms presented by Balboa for each lease were not accurate and
14 !|that Balboa would charge more fees than it disclosed, Plaintiff and the Fee Class members would
15 i| not have entered into Balboa’s form agreements.
16 84,  Any position by Balboa that the extra fees were permissible under the provisions
17 ilin Balboa’s form documents is without merit; and such an alleged interpretation is both
18 ||unwarranted and a misrepresentation.
19 85.  Balboa’s misrepresentations have caused ILS damages in excess of $3,000.00.
20 ||Damages suffered by the other Fee Class members will be proven using Balboa’s books and
21 lirecords and other Court-approved methods. Based upon the relevant class period and size of
22 || Balboa’s leasing business, it is likely to be at feast hundreds of thousands of dollars.
23 (it
24 ||/
25 ||
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1 FOURTH CAUSE OF ACTION

2 (Violations of California Business and Professions Code § 17200, et seq.)

3 On Behalf of the Rent Class

4 86.  Plaintiff hereby incorporates all paragraphs of this Complaint {(above and below)

5 1!in this Cause of Action,

6 87.  Pursuant to Balboa’s form agreements, California law governs the parties’

7 relationship.

8 88, California’s Unfair Competition Law (“UCL”) Business and Professions Code §

9 117200 provides that unfair competition shall mean and include “all unfawful, unfz{ir or fraudulent
10 || business practices,” Balboa’s business acts and practices are unlawfui, unfair, and fraudulent and
1T || violate the UCL besause Balboa’s acts impair fair and honest competition, By misrepresenting
12 1] the terms of its leases, Balboa gained an unfair advantage in the marketplace by disguising the
13 || true costs of its leases and misleading customers, including Plaintiff and the Rent Class members.
14 89,  Balboa’s business practices are unfair under the UCL because it misrepresents the
L5 {] number of payments it intends to charge, withdraws monies in amounts that disguise the excessive
16 || charges, and delays the start of the “Base Term” of a lease through its own actions or inaction or
I'7 1 as an abuse of discretion in order to maximize its own profit.
18 90.  Balboa’s business practices are also unlawful because they violate statutes
19 (including Cal. Civ. Code §§ 1572 et seq., 1709 et seq., 3294, and/or 3336} and aiso constitute
20 ‘lbreach of contract, breach of the implied covenant of good faith and fair dealing, fraud, unjust
21 enrichment, and conversion,
22 91.  Balboa’s business practices are also fraudulent for the reasons set forth above.
23 92.  Balboa’s conduct is immoral, unethical, oppressive, unscrupulous, and
24 subsiantially injurious to Plaintiff and the Rent Class members.
25 93, Any position by Balboa that the extra “rent” charges unilaterally determined and
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1 [|imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
2 |lmerit; and such an alieged interpretation is both unwarranted and a breach of the UCL.
3 94.  Asaresult, Plaintiff and the Rent Class members are entitled to an order, pursuant
4 {lto California Business and Professions Code § 17203, enjoining such future conduct, and such
5 || other orders and judgments that may be necessary to restore to the Rent Class mwembers all ill-
6 1) gotten monies obtained from them by Balboa as a result of the above-described conduct.
7 On Behalf of the Fee Class
8 95.  Plainbiff hereby incorporates all paragraphs of this Complaint {above and below)
9 lin this Cause of Action,

10 96. Balboa’s business acts and practices are unlawful, unfair, and fraudulent and

11 |iviolate the UCL because Balboa’s acts impair fair and honest competition. By misrepresenting
12 {|the fees it will charge, Balboa gained an unfair advantage in the marketplace by disguising the
13 {|true costs of its leases and misleading customers, mcluding Plamtiff and the Fee Class members,
14 97.  Balboa’s business practices are unfair under the UCL because it has
15 |j misrepresented or not disclosed the fees it intends to charge, it charges fees greater than allowed
16 {|under its contracts with customers, and it charges “UCC” fees that are neither required by the
17 1} Uniform Commercial Code nor commensurate with the fees (if any) charged by states for filing
18 {ja UCC statement.

19 98, Balboa’s business practices are also untawful because they violate statutes
20 |! (including Cal. Civ. Code §§ 1572 et seq., 1709 er seq., 3294, and/or 3336) and also constitute
21 {ibreach of contract, breach of the implied covenant of good faith and fair dealing, unjust
22 [l enrichment, and conversion.

23 99.  Balboa’s business practices are also fraudulent for the reasons set forth above.
24 100. Balboa’s conduct is immoral, unethical, oppressive, unscrupulous, and

25 |{substantially injurious to Plaintiff and the Fee Class members
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1 101, Any position by Balboa that the extra fees were permissible under the provisions
2 {lin Balboa’s form documents is without merit; and such an alieged interpretation is both
3 jlunwarranted and a breach of the UCL.
4 102, Asaresult, Plaintiff and the Fee Class members are entitled to an order, pursuant
5 j|to California Business and Professions Code § 17203, enjoining such future conduct, and such
6 [jother orders and judgments that may be necessary to restore to the Fee Class members all ill-
7 || &otten monies obtained from them by Balboa as a result of the above-described conduct.
8 FIFTH CAUSE OF ACTION
9 (Breach of Contract)
10 On Behalf of the Rent Class
11 103.  Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
12 ||in this Cause of Action.
13 104.  Plaintiff and the Rent Class members entered into agreements with Balboa. These
14 agreements contained payment terms requiring a set number and amount of payments.
15 105, Plaintiff and the Rent Class members have performed, or substantially performed,
16 || their obligations under the respective agresments.
17 106, Balboa breached its contracts with Plaintiff and the Rent Class members by
18 charging sums greater than allowed under the express terms of the contracts. For example, Balboa
19 charged Plaintiff several thousand doilars in “rent” for the interim period between when the lease
20 [| was entered and Plaintiff received the equipment and the date Balboa unilaterally chose as the
21 beginning of the “Base Term.”
22 107.  Any position by Balboa that the extra “rent” charges unilaterally determined and
23 imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
24 ! merit: and such an alleged interpretation is both unwarranted and a breach of contract.
25
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i08. Balboa’s breach has caused Plamtift damages in excess of $3,000. Damages
suffered by the other Rent Class members will be proven using Balboa’s books and records and
other Court-approved methods. Based upon the relevant class period and size of Balboa’s leasing
business, it is likely to be at least millions of dollars.

On Behalf of the Fee Class

109.  Plaintiff hereby incorporates all paragraphs of this Complaint {(above and below)
in this Cause of Action.

110.  Plaintiff and the Fee Class members entered into agreements with Balbca. These
agreements do not allow Balboa to charge any undisclosed fees.

111, Plaintiff and the Fee Class members have performed, or substantially performed,
their obligations under the respective agreements.

112, Balboa breached its contracts with Plaintiff and the Fee Class members by

charging a “UCC” fee not altowed by the agreement.

113, Any position by Balboa that the extra fees were permissible under the provisions

in Balboa's form documents is without merit; and such an alleged interpretation is both
unwarranted and a breach of contract.

114. Balboa’s breach has caused Plaintiff damages of at least $79.00, Damages
suffered by the other Fee Clags members will be proven using Balboa’s books and records and
other Court-approved methods. Based upon the relevant class period and size of Balboa’s leasing
business, it is likely to be at hundreds of thousands of dollars.

i
il
1
1

1t
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] SIXTH CAUSE OF ACTION
2 (Breach of the Covenant of Geod Faith and Fair Dealing)
3 On Behalf of the Rent Class
4 115, Plantiff hereby incorporates all paragraphs of this Complaint (above and below)
5 1lin this Cause of Action.
6 116, Under California law, every contract includes a ¢ovenant of good faith and fair
7 || dealing. Broadly stated, that covenant requires that neither party do anything to deprive the other
8 1| of the benetits of the agreement. A party violates the covenant if it subjectively lacks belief in
9 |ithe validity of its act or if' its conduct is objectively unreasonable.

10 117.  Breach of a specific provision of the contract is not a prerequisite. Were it

11 !l otherwise, the covenant would have no pl;actical meaning, for any breach thereof would
12 || necessarily involve breach of some other term of the contract. Nor is it necessary that the party’s
13 || conduct be dishonest. Dishonesty presupposes subjective immorality; the covenant of good faith
14 || can be breached for objectively unreasonable conduct, regardless of the actor’s motive.

15 118, Baiboa has breached the covenant of good faith and fair dealing through its
16 || practices as alleged herein, including but not limited to, its unilaterally delaying the start of the
17 li“Base Term” and the resulting practice of charging “rent” payments disguised as regular
18 |ipayments that result in a higher number and total amount of payments than quoted and agreed
19 {|upon.

20 119. Balboa’s delay in the start of the Base Term to increase the number and amount of
21 || payments it deducts from customers’ bank accounts is not a reasonable use of any discretion it is
22 ||afforded under its form agreement.

23 | 120.  Any position by Balboa that the extra “rent” charges unilaterally determined and

24 {|imposed by Balboa were permissible under the provisions in Balboa’s form documents is without

25
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1 1l merit; and such an alleged interpretation is both unwarranted and in violation of the covenant of

2 Hlgood faith and fair dealing.

3 121, Plaintiff and the Rent Class members sustained damages as a result of Balboa’s

4 1| breaches of the covenant of good faith and fair dealing. Moreover, because Balboa's actions were

5 || oppressive and malicious (including as reflected in Balboa’s admission that it charges “rent” that

6 || does not count as an “actual payment,” but rather as the result of a scheme not disclosed to

7 || customers), Plaintiff and the Rent Class members are entitled to an award of punitive damages.

8 | On Behalf of the Fee Class

9 122, Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
10 j|in this Cause of Action.
I 123. Balboa has breached the covenant of good faith and fair dealing through its
12 || practices as alleged herein, including, but not limited to, its practice of charging fees greater than
13 | those allowed by its form agreement. By doing s0, Balboa collects additional profit to which it
14 }}is not entitled and for which it provides no value or service. Balboa’s improper withdrawal of
15 || fees serves no purpose but to increase its own profit,
16 124.  Balboa’s addition of fees subsequent to entering contralts with its customers is not
17 || a reasonable use of any discretion it is afforded under its form agreement.
18 125.  Any position by Balboa that the extra fees were permissible under the provisions
19 [lin Balboa’s form documents is without merit; and such an alleged interpretation is both
20 l{unwarranted and in violation of the covenant of good faith and fair dealing.
21 126, Plaintiff and the Fee Class members sustained damages as a result of Balboa’s
22 || breaches of the covenant of good faith and fair dealing. Moreover, because Balboa's actions were
23 |joppressive and malicious (including Balboa’s labeling of fees as “UCC” despite not being
24 || required Uniform Commercial Code fees, but rather as the result of an undisclosed scheme to
25
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[ il inflate any such fees and thus designed to dupe customers), Plaintiff and the Fee Class members

2 || are entitled to an award of punitive damages.

3 SIXTH CAUSE OF ACTION

4 {Unjust Enrichment)

5 On Behalf of the Rent Class

6 (27 Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)

7 in this Cause of Action,

8 128.  As a consequence of Balboa’s conduct as described above, including its practice

Q it of unilaterally delaying the start of the “Base Term” well beyond the “Commencement Date” of
10 || the lease, Balboa has been unjustly enriched, and continues to be so, in obtaining interim period
11 ||*rent” exceeding the periodic lease payments required by the lease agreement, and should be
12 | ordered to restore such additional “rent” to Plaintiff and the Rent Class members.
13 129,  Any position by Balboa that the extra “rent” charges were permissible under
14 i provisions in Balboa’s torm documents is without merit; and such an aileged interpretation is both
15 ||unwarranted and unjustly enriches Balboa.
16 On Behalf of the Fee Class
17 130, Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
18 |iin this Cause of Aciton.
19 131.  As a consequence of Balboa’s conduct as described above, including its practice
20 |jof collecting from lessees a “UCC” fee not required by the Uniform Commercial Code nor related
21 |lto the true fee (if any) charged by any state with respect to the filing of any UCC statement,
27 | Balboa has been unjustly enriched, and continues tc be so, and should be ordered to restore such
23 1UCC” fees to Plaintiff and the Fee Class members.
24 i
25 il

CLASS ACTION COMPLAINT
27




Case 8:19-cv-00566-DOC-DFM Document 1 Filed 03/21/19 Page 44 of 49 Page ID #:44

| 132, Any position by Balboa thar the extra tees were permissible under the provisions

2 11in Balboa’s form documents is without merit; and such an alleged interpretation is both

3 lunwarranted and unjosily enriches Balboa.

4 EIGHTH CAUSE OF ACTION

5 {Conversion — Cal. Civ. Code §§ 3336 and 3294)

6 On Behalf of the Rent Class

7 133, Plaintiff hereby incorporates all paragraphs of this Complaiﬁt {above and below)

8 {lin this Cause of Action.

0 134.  As a consequence of Balboa’s conduct as described above, Balboa withdrew
10 |!interim period “rent” from the bank accounts of Plaintiff and the Rent Class members and
11 |iconverted the funds to its own use and benefit,

12 135.  Any position by Balboa that the extra “rent” charges unilaterally determined and
13 |jimposed by Balboa were permissible under the proviéions in Balboa's form documents is without
14 {|merit; and such an alleged interpretation is both unwarranted and results in conversion.

15 136.  Plaintiff and the Rent Class members sustained economic damages, including
16 || prejudgment interest, as a resuit of Balboa’s conversion. Moreover, because Balboa’s actions
17 || were oppressive and malicious (including as reflected in Balboa’s admission that it charges “rent”
18 |! that does not count as an “actual payment,” but rather as the result of a scheme not disclosed to
19 || customers), Plaintiff and the Rent Class members are entitled to an award of punitive damages.
20 On Behalf of the Fee Class
21 137. Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
22 ||in this Cause of Action.

23 138,  As a consequence of Balboa’s conduct as described above, Balboa withdrew
24 [|“UCC” fees from the bank accounts of Plaintiff and the Fee Class members without authorization
25 || and converted them to its own use and benefit.
CLASS ACTION COMPLAINT
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1 139.  Any position by Balboa that the extra fees were permissible under the provisions
2 |iin Balboa’s form documents is without merit; and such an alleged interpretation is both
3 (lunwarranted and resulis in conversion.
4 [40.  Plaintiff and the Fee Class members sustained economic damages, including
S || prejudgment interest, as a result of Balboa’s conversion. Moreover, because Balboa's actions
6 | were oppressive and malicious (inciuding Balboa’s labeling of inflated fees as “UCC,” as part of
7 || an undisclosed scheme designed to dupe customers into paying inflated fees), Plaintiff and the
8 || Fee Class members are entitled to an award of punitive damages.
9 PRAYER
10 Wherefore, Plainttff, on behalf of itself and the other members of the Classes, requests
11 7| that the Court award relief against Balboa including as follows:
12 a. An order certifying the Rent Class and the Fee Class and designating Plaintiff ILS
13 PRODUCTS, LLC d/b/a INDUSTRIAL LIGHTING SYSTEMS as the Class Representative and
14 the undersigned counsel as Class Counsel,
13 b. Awarding Plaintiff and the other members of the proposed Classes damages and
i6 _
punitive damages;
17 . -
c. Awarding restitution of all amounts that Balboa improperly obtained from Plaintiff
_18 and the other members of the Classes as a result of its untawfui] and unfair business practices,;
ii d. Awarding declaratory and injunctive relief as permitted by law or equity,
;] including: enjoining Balboa from continuing the unlawful practices as set forth herein, and
7 directing Balboa to identify, with Court supervision, all victims of the misconduct aad to
23 compensate the victims with the requisite funds,
24 e. Awarding Plaintiff and the other members of the Classes pre-judgment and post-
2§ |ljudgment interest,
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£, Awarding attorneys’ fees and costs as authorized by statute including Code of
Civil Procedure § 1021.5; and
g. For such other and further relief as the Court may deem necessary or appropriate.

DEMAND FOR JURY TRIAL

Plaintiff, on behalf of itself and the other members of the Classes, hereby demands

a trial by jury of all claims so triable.

DATED: February 11, 2019

A );L—'Vt‘( Z{wum' —

Deval R, Zavef

Deval R. Zaveri (CA 213501)
James A. Tabb (CA 208188)
ZAVERI TABB, APC

402 W, Broadway, Suite 1950
San Diego, California 92101
Tel: (619) 831-6987

Fax; (619) 239-7800
dey(@zaveritabb.com
junmyfizaveritabb.com

Matthew C. Klase {CA 221276)
WEBB, KLLASE & LEMOND, LLC
1900 The Exchange, S.E., Suite 480
Atlanta, Georgia 30339

Tel: (770) 444-0998

Fax: (770) 217-9950
Matt@WebbLLC com
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NOTICE TO DEFENDANT;
(AVISO AL DEMANDADO): ELECTRONICALLY FILED
BALBOA CAPITAL CORPORATION, a California Corporation B o s T2
02/11772019 at 01:44:04 PH
YOU ARE BEING SUED BY PLAINTIFF: Clerk of the Superior Court
(LO ESTA DEMANDANDO EL DEMANDANTE): By Sarzh Loose,Deputy Clark
ILS PRODUCTS, LLC d/b/a INDUSTRIAL LIGHTING SYSTEMS, a
Texas Limited Liability Company

NOTICE! You have been sued. The court may decide against you without your being heard unless you respend within 30 days. Read the inforrmation
below.

You have 30 CALENDAR DAYS after this summeons and !egal papers are served on you to fle a written response at this court and have a copy
served on the plaintlff. Afetter or phone cali will not protect you, Your wiitlen response must be in proper legal form if you want the court to hear your
case, There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca. gov/selfnelwy, your county law libraty, or the courthouse nearest you. if you cannet pay the filing fee, ask
the court ¢lerk for a fee waiver form. If you do not file your response on tme, you may lose the gase by default, and your wages, money, ang property
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attomey right away. If yeu do not knew an atterney, you may want to call an attorney
referral setvice. If you cannct afford an atiorney, you may be eligibie for free legal services from a nonprofit legal services program. You can locale
these nonprofit groups at the California Legal Services Web site (www lawhelpcalifornia.org), the California Courts Crline Seif-Help Center
(www.courtinfo.ca. gov/selfhein), ot by contacling your local courl or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any seftlement or arbitration award of $10,000 or more in a civil case. The cowrt's lien muat be pald before the court will dismiss the case.
JAVISOI Lo han demandado. Sino respende deniro de 30 dias, la corte puede decidir en su contra sin escuchar su version. Lea fa Informacion a
continuacion,

Tiene 30 DIAS DE CALENDARIO después de que le enfreguen ssta citacion y papeies legales para presentar una respuesta por escrito en esta
corte y hacer gue se entregue una copia al demandarte. Una carta v une lamada telefdnica no lo profegen. Su respuesty por escrite liene que estar
an formale legal correctc si desaa que procesen su caso en la corfe. Es posible que haya un formuiaric que usted pueda usar para su rospuesta,
Pusde encorirar estos formularios de la corte y més Informacian en el Cenfre de Ayuda de las Cortes de California fwww,sucerte.ca.gov), en fa
biblioteca de leyas de su condade o en la corte que la quede mds cerca. 8i no puede pager la cucta de presentacion, pida af secrelario de la corte
que fe dé un formulario de exercidén de pago de cuctas. Sf no presenla surespuesta a Hemnpo, puede perder &l caso por incumplimiento y (a corte le
podrd quitar su sueldo, dinero y bienes sin mas advertancia,

Hay ofros requisitos legales, Es recomendable que liarne a un abogado inmediataments, §i no conoce a un abogado, pusds lfamar a un servicls de
remisién e abogados. Sine pueds pagar a un abogado, e% posible que cumpla con Ins requisitos para obtener servicios Jegales gratuites de un
programa de servicios legales sin fines de fucre, Pueds encontrar estos grupos sin fines de fucra en el sitio web de Califonia Legal Services,
fwww.lawhelpcalifomia.org), en ef Centro de Ayuda de las Contes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o of
colegle de abogados locales, AVISQ: Por ley, la corta tiene derscho a reclamar las cuotas y los costos exsentas por imporner un gravamen sobre
cualquier recupsracion de §10,000 6 mas de valor recibida mediante un acuerdo o una conceslén de erbifrafe en un caso de derecho civll, Tiene que
pagar &f gravamen de la corte anfes de que la corte pueda desechar el caso,

The name and address of the court is: CASEMNBER
{El nombre y direccién de lacorle es): CTVT L COMPLEX CENTER 20,201 9-01 0507 56-CU~BF~CHC
751 W. Santa Ana Bivd.

Santa Ana, CA 92701 Judge Randall ). Sherman

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
{El nombre, la direccidn y el nimero de teléfono del abogade det demandante, o del demandante que no tiene abogado. es):

Deval R. Zaveri, 402 W. Broadway, Suite 1950, San Diego, CA 92101; (619) 831-6988
BAVID H. YAMASAKI, Clerk of the Court

DATE: 02711720139 Clerk, by . Deputy
{Fecha) (Secretarin) Dblotes (Adiunto)
(For proof of service of this summons. use Proof of Service af Summans (form POS-010).)
(Para prusba de entrega de esta citation use el farmulario Proof of Service of Summens, (POS-010)). Sarah Loose
- NOTICE TO THE PERSON SERVED: You are served
[EeaLl ‘ 1. [ ] as an individual defendant.
o7 2. [ as the person sued under the ficlitious narme of (specify):
3. on behalf of (specify); Balooa Capital Corporation, a California Cosporation
under: (GCP 416.10 (corporation) [ CccR416.80 {minor}
[} ©CP416.20 (defunct corporation) 1 CCP 416,70 {conservatee)
{1 CCP 416.40 (asseciation or partnership) {] CCPF 416.90 (authorized person)
[ 1 other fspecify):

4 by personal delivery on (date):

Fem Adggted Tor Mandatory Lise SUMMONS a0 of Ul Procesde
Jutherd' kel of Saliteak
SUN-100 JHev July 126061
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Cha-010
TTORREY TR ARTY vaThWOUT Al H a5, fhy nusbsr_an:
AUl K Ziven (CA 13301, Tmes v Tabb [C A JR1R) FOR COURTUoE Ol ¥
ZAVERI TABB, AIYC
Sm ?\}r’ Bm(u'\\ ‘}‘ 7 Bilm 1950 ELIECTROMICALLY FILED
an thego, CA L Superior Court of Californi
TCLOFHONE HO - 6}() 83 l‘.6988 FAX NG 6]92397800 P CDLll'It'y’ of Grange &
| arveaney ror gamey Plaintift 'LS Praducts, LLC e
SUPERIOR COURT OF GALIFORNIA, GOUNTY OF  (Jranye G2/11/2019 at 01:44:04 PH
streerooress 751 W Santi Ana Blvid, Clerk of the Superior Cowt
mane aooress: 751 W, Santa Ana Blvd, By Saralh Loose, Deputy Clerk
ey ann e cooe: Santa Ana, CA 92701
BRATICH NANE. &mm%hﬁmﬁemﬂk@mmdgx Civil Complex Centar
CASE NAME:
1LS Products, LLC v. Balboa Capital Corporation
CIVIL CASE COVER SHEET Complex Case Designation CASEHUMBER:
Untimited [} Limited 30-2019-01050756-CU-BT-TXC
(Amount (Amount [:| Counter [1 seinder
demanded demanded is Filed with first appearance by defendant JUBSE Judge Randall ). Sherman
exceeds §25,000) 325 000 ar less) {Cal. Rules of Couri, rule 3.402) DEPT: 71015

ltems 1-6 helow must be compleled (see instruckions on page 2),
1 Check one box helow for the case type that best describes this case;

Auto Tort Coniract Provisionally Complex, Civil Litigation
Auto (22) U1 Breach of contractiwarranty (06} (Cal- Rules of Court, rules 3,400-3.403)
Uninsured motarist (46) J:‘ Rule 3,740 collections {09) D Anfitrust/Trade requlation (03}
Other P¥PDWD (Personal Injury/Property Ej Clher collections (09) [:l Cenglruction delect (10}
Damage/Wrongfu! Death) Tort [:] Insurance coverage {18) D Mases tort (40)
Asbestos {04) D Other contract {(37) D Seclrities litigation {28)
Product liabilty (24) Real Property [ 7] EnvironmentaliToxic tort (30)
Medical maipractice (45} [ Eminent domain/Inverse [ 1 tneurance coverage clalms arising from the
[ cer pupDwo (23) condemnation (14} above listed proyisionally complex case
Non-PIPD/WD (Gther) Tort L] wrongtul eviction (33) types (41)
LY Business torunfair business practice (07} [ Otherreal propetty (26) Entorcement of Judgment
] cwilrights o8) Unlawful Detainer 1 Enforcement of judgment (20)
[T 1 befamation (13) [ commerciat (3N Miscellaneous Civil Complaint
[ Fraud i) T ] residential (32) {1 rico@n
D Intellectual property (19) [:] Drugs (38) [ other compiaint {nof specified abave} (42)
% Professionai negligence (25) “udicial Review Miscellansuus Civil Petition

Cther non-FI/PDAND tort (35) Asset forfelture (05}

Farinership and corporate governance {21)

LN

Employment Petition re: arbitration award (1) |7 (yner petition frot speacified above) (43)
Wrongful termination (36) Writ of mandate {02)
[:} Other amployment {15) E Other judicial review {39)

2. Thiscase |4.)}is D isnot  complex under rule 3.400 of the California Rules of Court, If the case is complex, mark the
factors requiring exceptional judicial management:

a. D Large number of separately represented parties d. Large number of witnesses

b, E:] Extensive mation practice raising difficult or novel &, [ coordination with refated actions pending in one or more courts
jssues that will be time-consuming to resclve in other counties, states, or countries, or in a federal court

c. Substantial amount of documentary evidence f. E:J Substantial postjudgment judiciat supervision

3. Remedias sought (check ail that apply): a[ ¥} manetary  b.[ ] nonmonetary; dectaratory or injunctive relief ¢, [ ] punitive
4. Number of causes of action (specify): §; Fraud, Neg. Misrep., UCL, Breach Contract & CGFFD, U/E, Conversion
5. Thiscase L/ 1is E] isnot  aclass action suit.
6, if there are any known related cases, file and serve a notice of refated case. (You may use form CM-015,)
Date: 02/11/2019 -
Devai R, Zaveri } / ),:Lw e W«u—m

(TYPE OX PRIMT NAME}Y (SIGHATURE, QF PARTY CR ATTCRNE ¢ FOR PARTY)

NOTICE

» Plaintiff must fiie this cover sheet with the first paper filed in the action or proceading {except smali claims cases o cases filed
under the Probate Code, Family Code, or Welfare and Institutions Code), (Cal. Rutes of Court, rule 3.220.) Failure to file may result
in sanctions,

* File this cover sheet in addition to any cover sheet required by local court riie.

* {f this case is cormplex under rule 3 400 et seq. of the Catifornia Rutes of Court, you must serve a copy of this cover sheet on all
other parties to the action or procesding

+ Unless this is a collections case under rute 3 740 or a complex case, this cover sheet will be used for statistical purposes onily ol2

_Fage
Faim {\dw{uu forM;u@mLor_: Lian ClV"_ CASE COVER SHEET al ﬁu[e.ﬁ(l'j.,omt w{esl 30, 3700, 34003 400, 3 I«Jo

Sudigsal ¢ onned 9 Cafifornis o Titananits of destieasl Adpeoisnabion sig 4 an
i3 [Rev Juiy !, 2007) ey Courtintd ¢u gov
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CM-0
INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET M-010

To Plaintiffs and Others Filing Fizst Papers, If you are fiing a first paper {for example, a complaint) in a civil case, you must
cormplete and file, along with your lirst paper, the Givil Case Cover Shesl contained on page 1. This information will be used to compile
stalistics about the types and numbers of cases filed. You must complete items 1 through 8 on the sheet. In item 1, you must check
one box for the case lype that test desaribes the case. If the case fits both a general and a more speciic type of case listed in item 1,
check the more specific cne. If the case has mulfiple causes of action, check the box that best indicales the primary cause of action.
To assist you in completing the sheet, exampies of the cases that belong under each case type in item 1 are provided below. A cover
sheet must be fled only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or both to sanctions under rules 2,30 and 3.220 of the California Rules of Court,

To Parties In Rule 3.740 Collecions Cases. A 'collections case" under rule 3.740 is defined as an action for recovery of money
owed in a sum stated to be certain that is not more than $25,000, exclusive of interest and stiomey’s feas, arising from a transaction in
which property, services, ar money was acquired on credit. A collections case does notinciude an action seeking the following (1) tort
damages, (2} punitive damages, {3} recovery of real property, (4) recovery of personal property, or (5} a prejudgment writ of
attachment. The identification of a case as a rule 3.740 coltections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defsndant files a responsive pieading. A rule 3.740 collections
case will be subject to the requirements for service and cobtaining a judgmentin rule 3.740

To Partles in Complex Cases. |n complex cases only, parties must also use the Civil Case Cover Sheef to designate whether the
case is complex, If a piaintiff believes the case is complex under rule 3.400 of the Califomia Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be servad with the
complaint on al parties fo the action. A defendant may file and serve ne later than the time of its first appearance a joinder in the
plaintiffs designation, a counter-designation that the case is not compieyx, or, if the plaintff has made no designation, a designation that

the case is complex.

Aute Tert

Auto (22)-Personal Injury/Property
Damage/Mrongful Death

Uninsured Motenst {46) {if the
case Involves an uninsurad
motorist cfaim subject to
arhitration, check this itermn
instead of Auto}

Other PI{PD/WD (Personal Injury/
Property DamageMirongful Death)
Tort

Asbestos (04)

Ashestos Property Damage
Asbestos Personal injury/
Wrengfui Death

Product Liabllity {riof asbesfos or
toxic/enviranmental) {24}

Medical Maipractice (45)

Medical Malpractice—-
Physicians & Surgeons

Cther Professional Health Care
Malpractice

Other PifPOAND (23}

Premises Uability (8.9., slip
and fall)

Irtentional Bodlly injury/PD/WD
{e.g.. assault, vandalism)

intentional Infliction of
Emotional Distress

Negtigent Infliction of
Efnctionat Distress

Cther PI/PDAMWD

Non-PI/PDWD {Other) Tort

Business Tort/Unfair Business
Practice {07)

Civil Rights (e.g., discrimination,
false arrest) (not eivif
harassment) (08)

Defamation {e.g., slander, fibel)

(13)

Fraud (18)

Inteliectual Property (19)

Professional Negligence (25)
l.egal Malpractice
Cther Professional Maipractice

(not medical or legel}

Other Non-PHPDAD Tont (35)

Empioyment
Wrongiul Termination (36)
Cther Employment (15)

CASE TYPES AND EXAMPLES
Contract
Breach of Contract/Warranty (06)
Breach of Renlal/case
Contract {noé unlawful detainer
or wrongful eviction)
ContractWarranty Breach—Seller
Plaintiff {not fraud or negiigence)
Negligent Breach of Contract/
Warranty
Other Breach of ConfractWarranty
Collections (e.g., money owed, open
book accounts) (09)
Collection Gage~Seller Plaintitf
Ciher Promissory Note/Collections
Case
Insurance Coverage (not provisionally
complex} (18)
AUto Subrogation
Other Coverage

Other Contract (37)
Contractual Fraud
QOther Contract Dispute

Reat Property

Eiminert Domain/inverse
Caondemnation (14)

wrengful Eviction (33)

Other Real Property (e g., quiet title) (26}
Writ of Possession of Real Property
Mortgage Foreclesure
Quief Title
Other Real Propesty (nof eminent
domaln, landlorditenant, or
foreciostire)

Unlawtul Detainer

Commercial (31)

Residential (32)

Drugs (38) (if the case involves iffegal
drugs, check this item; otherwise,
repor! as Commercial or Residential)

Judicial Review

Asgset Forfeiture (05)

Fatition Re: Arbitration Award {11)

Wit of Mandate (02)
Writ-Adrainistrative Mandamus
Writ-Mandamus on Limited Court

Case Matter
Writ—Cther Limited Court Case
Review

Other Judicial Review {39)

Review of Health Officer Order
Nolice of Appeal-Labor
Commissioner Appeals

Provisionally Campiex Givil Litigalion (Cal,
Rules of Court Rules 3.400-2.403)
AnlitrustTrade Regulation {03}
Construction Defect (10)
Claims Involving Mass Tort {40)
Securities Litigation {28}
Environmental/Toxic Tort (30)
Insurange Coverage Claims
{arising from provisiohally complex
case type listed above) {(41)
Enforcement of Judgment
Enforcement of Judgment (20}
Abstract of Judgment {Out of
County)
Confession of Judgment {nen-
domestic relations)
Sister Stale Judgment
Administrative Agency Award
{not unpaid taxes)
Petition/Certification of Entry of
Judgment on Unpaid Taxes
Other Enforcement of Judgrment
Case
Miscellaneoys Civll Complaint
RICO (27}
Other Complaint {rof specified
above} {42)
Declaratory Relief Only
Injunctive Rellef Only {non-
harasstrant)
Mechanics Lien
Other Commercial Complaint
Case (hon-tort/nor-eomplex)
Other Civit Complaint
{nor-fort/ner-complex)
Miscellaneous Civil Petition
Partrershlp and Carporate
Govermnancs (21)
Other Petitlon {nof specified
ahova) (43)
Civil Harassment
Waorkplace Viclence
Eider/Dependant Adult
Abuse
Election Contest
Petitlon for Name Change
Petition for Relief From Late
CGlalm
Other Civil Petition

C-01 {Rew Juiy 1 20071

CIVIL CASE COVER SHEET

Page2ol2
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Registered Agent Solutions, Inc.
= R P e BT Corporate Mailing Address
REGISTERED AGENT 1701 Directors BIvd.

R * Suite 300
Austin, TX 78744

Phone: (888) 705-RASi (7274)

SERVICE OF PROCESS RECEIPT

2/14/2019
Jacquie Emert NOTICE OF CONFIDENTIALITY

Balboa Capital Corporation - - -
This notice and the informatien it contains are

575 Anton Boulevard intended to be a confidential communication only to
12th Floar the individual andfor entity to whom it is addressed.

If you have received this notice in error, immediately
Costa Mesa, CA 92626 USA call our SOP Department at (888) 705-7274.

RE: Balhoa Capital Corporation

This receipt is o inform you that Registered Agent Solutions, Inc. has received a Service of Process on behalf of the
above-referenced entity as your registered agent and is hereby forwarding the attached document(s) for your immediate
review. A summary of the service is shown below; however, it is important that you review the attached document(s) in
their entirety for complete and detailed information.

For additional information and instruction, contact the document issuer: ZAVERI TABB, APC

SERVICE INFORMATION RASi REFERENCE INFORMATION

Service Date: 2{14/2019 Service No.: 0099377

Service Time: 11:45 AM PST RASI Cffice: California

Service Method: Process Server Rec. Int. Id.: JAK

CASE INFORMATION ANSWER / APPEARANCE INFORMATION
Case Number; 30-2019-01050758-CU-BT-CXK 30 days (Be sure (o review lhe doctmenl(s)
File Date: 02/1 1/201 9 for any required response dates]
Jurisdiction: STATE OF CALIFORNIA, SUPERICR COURT OF ORANGE COUNTY

Case Title: ILS PRODUCTS, LLC VS. BALBOA CAPITAL CORPORATION

AGENCY / PLAINTIFF INFORMATION

Firm/lssuing Agent: ZAVERI TABB, APC
Attorney/Contact: DEVAL ZAVERI

Location. California

Telephone No.: 619-831-6987
DOCUMENT(S) RECEIVED & ATTACHED
Complaint

Summons

Demand for Jury Trial
Exhibits included

ADDITIONAL NOTES

Questions or Comments... Should you have any questions or need additional assistance, please contact the SOP Department at (888) 705-7274.
You have been notified of Ihis Service of Process by Insta-SOP Dallvery, & sacure ernall transmission. The transmiited documents have also baen upleadad to your Corpliance account. RASI

offers additional methods of nolificalion including Telephone Notification and FedEx Delivery. I you would like to updaie your account's notificalion preferences, please log inlo your Corpliance
account al www.rasi.com.

Thank you for your continued business!
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-

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name & Address}): FOR COURT USE ONLY'
Telephone No.: Fax No, (Opiional):

E-Mait Address {Optional):

ATTORNEY FOR (Name). . Bar No:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE

JUSTICE CENTER:

[ Central - 700 Civic Center Dr. West, Santa Ana, CA 92701-4045

L1 Civil Gomplex Center - 751 W, Sanla Ana Blvd., Santa Ana, CA 92701-4512

O Harbor ~ Newport Beach Facility — 4601 Jamboree Rd., Newport Beach, CA 92660-2595
O Norih — 1275 N, Berkeloy Ave., P.C, Box 5000, Fullerton, CA §2838-0500

PLAINTIFF/PETITIONER:
DEFENDANT/RESPONDENT:

ALTERNATIVE DISPUTE RESOLUTION (ADR) STIPULATION | CASENUMEER:

L

Plaintiff(s)/Petitioner(s),

and defendant{s)/respondent(s),

agree to the following dispute resciution process:

[ Mediation

] Arbitration {must specify code)
[JUnder section 1141.11 of the Code of Civil Procedure
[JUnder section 1280 of the Code of Civil Procedure

‘0 Neutral Case Evaluation

The ADR process must be completed no later than 90 days after the date of this Stipulation or the date the case
was referred, whichever is sooner.

[ I have an Order on Court Fee Waiver [FW-003) on file, and the selected ADR Neutral(s) are eligible fo provide
pro bono services,

[ The ADR Neutral Selection and Party List is attached to this Stipulation.

We undersiand that there may be a charge for services provided by neutrals. We understand that participating in
an ADR process does not extend the time periods specified in California Rules of Court rule 3.720 et seq,

Date:

(SIGNATURE OF PLAINTIFF OR ATTORNEY) {SIGNATURE OF PLAINTIFF OR ATTORNEY)

Date:

(SIGNATURE OF DEFENDANT OR ATTORNEY) {SIGNATURE OF DEFENDANT OR ATTORNEY)

ALTERNATIVE DISPUTE RESOLUTION {ADR) STIPULATION

Approved for Optlonal Uise California Rules of Court, rule 3,221
L1270 {Rev. July 2014}
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE

ALTERNATIVE DISPUTE RESOLUTION (ADR)
INFORMATION PACKAGE

NOTICE TO PLAINTIFF(S} AND/OR CROSS-COMPLAINANT(S):

Rule 3.221(c) of the California Rules of Court requires you to serve a copy of the ADR
Information Package along with the complaint and/or cross-complaint.

California Rules of Court — Rule 3.221
Information about Alternative Dispute Resolution (ADR}

(a) Each court shall make available to the plaintiff, at the time of filing of the complaint, an
ADR Information Package that includes, at a minimum, all of the following;

(1) General information about the potential advantages and disadvantages of ADR and
descriptions of the principal ADR processes.

(2) Information about the ADR programs available in that court, including citations to any
applicable local court rules and directions for contacting any court staff responsible for
providing parties with assistance regarding ADR.

(3) Information about the availability of local dispute resolution programs funded under the
Dispute Resolutions Program Act (DRPA), in counties that are participating in the DRPA.
This information may take the form of a list of the applicable programs or directions for
contacting the county’s DRPA coordinator.

(4) An ADR stipulation form that parties may use to stipulate to the use of an ADR process,

(b) A court may make the ADR Information Package available on its Web site as long as paper
copies are also made available in the clerk’s office.

(c) The plaintiff must serve a copy of the ADR Information Package on each defendant along

with the complaint, Cross-complainants must serve a copy of the ADR Information Package on
any new parties to the action along with the cross-complaint.

L1200 (Rev. Oct. 2014) Page 1 of 4
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE |

ADR Information

Introduction.

The courts and others offer a variety of Alternative Dispute Resolution (ADR) processes to help people
resolve disputes without a trial. ADR Is usually less formal, less expensive, and less time-consuming than
a trial. ADR can also give people more opportunity to determine when and how their dispute will be
resolved.

Most civil disputes are resolved without filing a lawsuit, and most civil lawsuits are resolved without a trial, i
|
|

BENEFITS OF ADR.

Using ADR may have a variety of benefits, depending on the type of ADR process used and the
circumstances of the particular case. Some potential benefits of ADR are summarized below.

Save Time. A dispute often can be settled or decided much sooner with ADR; ofien in a matter of
months, even weeks, while bringing a lawsuit to trial can take a year or more.

Save Money. When cases are resolved earlier through ADR, the parties may save some of the money
they would have spent on attorney fees, court costs, experis' fees, and other litigation expenses,

Increase Control Over the Process and the Outcome. In ADR, pariies typically play a greater role in
shaping both the process and its outcome. In most ADR processes, parties have more opportunity to teil
their side of the story than they do at trial. Some ADR processes, such as mediation, allow the parties to
fashion creative resclutions that are not available in a trial, Other ADR processes, such as arbitration,
allow the parties to choose an expert in a particular field to decide the dispute.

Preserve Relationships. ADR can be a less adversarial and hostile way to resolve a dispute. For
example, an experlenced mediator can help the parties effectively communicate thelr needs and point of
view to the other side. This can be an important advantage where the parties have a relationship to
preserve.,

Increase Satisfaction. In a frial, there is typically a winner and a loser. The loser is not likely to be
happy, and even the winner may not be completely satisfied with the outcorne, ADR can help the pariies
find win-win solutions and achieve their real goals, This, along with all of ADR's other potential
advantages, may increase the parties' overall satisfaction with both the dispute resolution process and the
outcome.

Improve Attorney-Client Relationships. Attorneys may alsc benefit from ADR by being seen as
probiem-solvers rather than combatants. Quick, cost-effective, and satisfying resolutions are likely to
produce happier clients and thus generate repeat business from clients and referrals of thelr friends and
associates.

DISADVANTAGES OF ADR.
ADR may not be suitable for every dispute.
Loss of protections. If ADR is binding, the parties normally give up most couri protections, inc!ud%n;; a

decision by a judge or jury under formal rules of evidence and procedure, and review for legal error by an
appellate court.

L1200 (Rev. Oct. 2014) Page 2 of 4
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Less discovery. There generally is less apporiunity to find out about the other side's case with ADR
than with litigation. ADR may not be effective if it takes place before the parties have sufficient
information to resolve the dispute.

Additional costs. The neutral may charge a fee for his or her services. |f a dispute is not resolved
through ADR, the parties may have to put time and money into both ADR and a lawsuit.

Effect of delays if the dispute is not resolved. Lawsuits must be brought within specified periods of
time, known as statues of limitation, Parties must be careful not to let a statuta of limitations run out while
a dispute is in an ADR process,

TYPES OF ADR IN CIVIL CASES.

The most commonly used ADR processes are arbifration, mediation, neutral evaluation and seftlement
conferences.

Arbitration, In arbitration, a rneutral person called an "arbitrator” hears arguments and evidence from
each side and then decldes the outcome of the dispute. Arbitration is less formal than a trial, and the rules
of evidence are often relaxed. Arbiiration may be either "binding" or "ronbinding.” Binding arbitrafion
means thal the parties waive their right to a trial and agree to accept the arbitrator's decision as final.
Generally, there is no right to appeal an arbitrator's decision. Nonbinding arbitration means that the
parties are free to request a triat if they do not accept the arbitrator’s declsion,

Cases for Which Arbitration May Be Appropriate. Arbitration is best for cases where the parties
want ancther person to decide the outcome of their dispute for them but would like to avoid the
formality, time, and expense of a frial, It may also be appropriate for complex matters where the
parties want a decision-maker who has training or experlence in the subject matter of the dispute.

Cases for Which Arbitration May Not Be Appropriate. If parties want to retain control over how
their dispute is resolved, arbitration, particularly binding arbitration, is not appropriate. In hinding
arbitration, the parties generally cannot appeal the arbitrator's award, even if it is not supported by the
evidence or the law. Even in nonbinding arbitration, if a party requests a trial and does not receive a
more favorable resuit at trial than in arbitration, there may be penalties.

Mediation. |n mediation, an impartial person called a "mediator” helps the partigs iry to reach a mutuaily
acceptable resolution of the dispute, The mediator does not decide the dispute but helps the parties
communicate so they can try to seftle the dispute themselves. Mediation leaves control of the outcome
with the parties.

Cases for Which Mediation May Be Appropriate. Mediation may be particularly useful when
parties have a relationship they want to preserve. Se when family members, neighbors, or business
partners have a dispute, mediation may be the ADR process to use. Mediation is also effeclive when
emotiohs are getting in the way of resolution. An effective mediator can hear the parties out and help
them communicate with each other in an effective and nondestructive manner,

Cases for Which Mediation May Not Be Appropriate. Mediation may not be effective if one of the
partigs is unwilling to cooperate or compromise. Mediation also may not be effective if one of the
parties has a significant advantage in power over the other, Thersfore, it may not be a good choice if
the parties have a history of abuse or victimization.

Neutral Evaluation. In neutral evaluation, each party gets a chance to present the case to a neutral
person called an “evaluator." The evaluator then gives an opinien on the strengths and weaknesses of
each party's evidence and arguments and about how the dispute could be resolved. The evaluator is

L1200 (Rev. Oct, 2014) Page 3of 4
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often an expert in the subject matter of the dispute. Although the evaluator's opinion is not binding, the
parties typically use it as a basis for trying to negotiate a resolution of the dispule.

Cases for Which Neutral Evaluation May Be Appropriate. Neutral evaluation may be most
appropriate in cases in which there are technicat issues that require special expertise to resolve or
the oniy significant issue in the case is the amount of damages.

Cases for Which Neutral Evaluation May Not Be Appropriate. Meutral evaluation may not be
appropriate when there are significant personal or emotional barriers to resolving the dispute,

Settlament Conferences. Settlement conferences may be sither mandatory or voluntary. In both types
of settiement conferences, the parties and their attorneys meet with a judge or a neutral person called a
"settlemnent officer” to discuss possible settlement of their dispute. The judge or settlement officer does
not make a decision in the case but assists the parties in evaluating the strengths and weaknesses of the
case and in negotiating a settlement. Setllement conferences are appropriate in any case where
settlement is an option, Mandatory settlement conferences are often held close to the date a case is set
for trial.

ADDITIONAL INFORMATION.,

In addition to mediation, arbitration, neutral evaluation, and settlement conferences, there are other types
of ADR, including conciliation, fact finding, mini-trials, and summary jury trials. Sometimes parties will try
a combination of ADR types, The important thing is to try to find the type or types of ADR that are most
likely to resolve your dispute,

To locate a dispute resolution program or neutral in your community.
+ Contact the California Department of Consumer Affairs, Consumer Information Center, toll free,
1-800-852-5210
+ Contact the Orange County Bar Association at (949) 440-6700
« Look In the telephone directories under "Arbitrators” or “Mediators”

Free mediation services are provided under the Orange County Dispute Resolution Program Act (DRPA)
For information regarding DRPA, contact:

»  Communify Service Programs, Inc. (948) 250-4058

e Orange County Human Relatlons (714} 480-6572

For information on the Superior Court of California, County of Orange court ordered arbitration program,
refer to Local Rule 360,

The Orange County Superior Court offers programs for Clvil Medlation and Early Neutral Evaiuation
{ENE). For the Civil Mediation program, mediators on the Court's panel have agreed to accept a fee of
$300 for up to the first two hours of a mediation session. For the ENE program, members of the Court's
panel have agreed to accept a fee of $300 for up to three hours of an ENE session. Additional
information on the Orange County Superior Court Civil Mediation and Early Neulral Evaluation (ENE)
programs Is availabie on the Court’s website at www.occourts.org.
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Attorneys for Plaintiff and the Proposed Classes

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

1.8 PRODUCTS, 1L.LC d/b/a INDUSTRIAL Case No. 30-2019-01050756-CU-BT-CXC
LIGHTING SYSTEMS, a Texas Limited
liability Company, on behalf of itself and all

pthers similarly situated,

CLASS ACTION COMFPLAINT

)

)

)

) .
) (1) Tortious Fraud and Intentional Deceit

Plaintift, ) (2) Actual Fraud

) (3) Negligent Misrepresentation

) (4) Violation of Unfair Competition Law

) (3) Breach of Contract

) {6) Breach of Good Faith and Fair Dealing

) (7) Unjust Enrichment

)

)

)

(8) Conversion

\L R

BALBOQA CAPITAL CORPORATION, a
California Corporation,

Defendant,
JURY TRIAL DEMANDED

________ . Assigned Judge Randall} Sherman
Dept: CX105
Plaintiff 1LS PRODUCTS, LLC d/b/a INDUSTRIAL LIGHTING SYSTEMS (“ILS” or

“Plaintiff"), on behalf of itself and al! those similarly situated, alteges the following based on
personal knowledge as to all allegations regarding Plaintiff and on information and behef as 10

all other allegations:

CLASS ACTION COMPLAINT
]
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1 NATURE OF THE CASE

2 l. This is a civil action seeking monetary damages, restitution, and injunctive relief

3 || from and against Defendant BALBOA CAPITAL CORPORATION (“Defendant” or “Balboa”

4 larising from Balboa’s misconduct in connection with the leasing of commercial equipment.

5 2. Small and mid-size businesses often lack the capital resources needed to fund

6 || major business expenses, so they rely on banks or financiers such as Balboa to help cover the

7 {jupfront cost of equipment through loans or eguipment leases.

8 3. A typical Balboa equipment lease involves three parties: the lessor (Balboa}, the

9 |} supplier of the equipment, and the lessee (e.g., [LS). Balboa pays the supplier, takes ownership
10 | of the equipment, then “leases” the equipment to the lessee for a fixed term requiring monthly or
11 |jquarterly payments on the lease.
12 4, Balboa frequently sends marketing materials to small and mid-sized businesses
13 It with a focus on industries where expensive equipment is often utilized, such as the agriculture,
14 |l medical, and manufacturing industries. For example, Balboa’s agents can often be found at
15 || medical supply conventions pushing Balboa agreements upon medical professionals seeking
16 |l equipment for their small and mid-sized practices.
17 5. In order to decide whether to lease equipment through Balboa, or take out a loan
18 ||to purchase the equipment, the prospective lessee/buyer must know upfront the true terms of the
19 1{lease/loan, and most importantly, the total out-of-pocket cost, When a business owner expresses
20 ||interest in an equipment lease, Balboa prepares a quote and relays it to the business’s point of
21 ||contact. Balboa quotes seemingly reasonable payment terms that state a monthiy or quarterly
22 |l dollar payment amount and the number of months or quarters that the payment amount must be
23 ||made. These terms are stated in a manner made to appear competitive with the many other
24 1 financing options available. Businesses expect Balboa to honor the deal as discussed aund quoted.
25 || However, Balboa subsequently extracts extra “rent” beyond the required periodic lease payments,

CLASS ACTION COMILAINT
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1 |}and also charges an inflated "UCC™ fee, in order to gain additional revenue and, thus, significantly

2 |l and unjustly increase the actual cost to the lessee.

3 6. Shortly after the lease is entered, and for no additional consideration or concession

4 |{whatsoever, Balboa withdraws what it fabels as “rent” from its lessee’s bank accouni. Balboa

5 || does not count this “rent” toward the required periodic lease payments, Rather, this “rent” covers

6 !}a manufactured and artificial interim period of time between (a) the date the lessee receives and

7 |iaccepts the equipment (what Balboa refers to as the lease “Commencement Date™), and (b} a later

§ [| date that Balboa chooses at its own discretion when it will start applying payments toward the

9 il agreed-upon monthly or quarterly lease payments {what Balboa refers to as the start of the fease’s
10 {|“Base Term™). Balboa charges the lessee “rent” for this artifictal interim period at or around the
11 {{time of the “Commencement Date,” and even automatically deducts the interim peried “rent”
12 {|through Automated Clearing House (*ACH”) withdrawals from the lessee’s bank account
13 |i(Balboa has businesses agree to ACH withdrawals upon entering its leases). Moreover, the length
14 |} of the interim period “rent” typically aligns with the payment interval (e.g., an interim period of
15 i approximately 89 days “rent” is assessed for leases with guarterly payment terms), so that the
16 |} interim period “rent” withdrawal looks like an expected lease payment withdrawal. However, the
17 ljinterimm period “rent” is not applied toward the required lease payments. As a result, the lessee
18 |lunknowingly makes what amounts to an extra payment on the lease based solely on Balboa’s
19 {junilateral decision to start the “Base Term” later than the “Commencement Date.”
20 7. In addition to charging interim period “rent,” Balboa also charges a fee that it calls
21 |ia “UCC” fee, giving the false impression that the fee is required by the Uniform Commercial
22 i Code (“U.C.C.”}, or at least bears some relation to the administrative fee charged by some states
23 ] with respect to filing a U,C.C. statement for leased equipment. But, in fact, the “UCC” fee is not
24 1| required to be charged to the lessee, and the amount charged by Balboa is several times higher
25 il than the amount {if any) charged by the state. Moreover, the “UCC” fee is redundant of a separate

CLABS ACTION COMPLAINT
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I 1| "Documentation Fee” that is charged to the lessee and is more than sufficient to cover any cost

(3]

of filing a U.C.C. statement, Balboa lumps this unauthorized and inflated “UCC” fee in with its

L0

first ACH withdrawals from its customers in an effort to disguise it {along with the interim period

“rent” described above).

Lh .

8. These practices by Balboa deviate from standard industry practice and change the
economics of the lease from a competitive method of financing to one that is not. Not
surprisingly, then, the Better Business Bureau (“BBB”) and numerous small business websites
are rife with complaints about Balboa’s misconduct. For example, the BBB website shows this

complaint from a small business owner dated August 9, 2017:

o o I T @

They [Balboaf are charging us more than what is in the agreement for a
lease we have with them. The contract specifies 16 total payments, but they
i1 took o full payment and called it a prorated payment retroactively and are

saying prorated payments do not apply towards the 16 total payments.
12

13

And another small business owner complaint dated November 30, 2016 states:

We used Bulboa Capital for equipment purchase. The sale rep offered a 3-
14 year 12 quarterly payment term loan. The contract was signed by me on
9:30°2016 along with a deposit of $§2,930 (the 12ih and final quarterly

15 payment), Balboa funded the loan on 10:032016. On 10/14:2016, [
16 received an invoice . . . for 83,018 that consisted: Prorated Rent 10/03.16-
171-47: 82,830 and UCC: §79. We were confused by the prorated “remt”,
17 which should have been the 1st guarter payment. Balboa customer service
pointed out the agreement actually started on 01/01:17, and that the 1st
18 invoice was for “remt” until loan started.

19 1| And another dated October 27, 2017 states;

20 We had to pay what Balboa calls “prefund rem” from 5.1°2017 until
80472017 which was $12,737.92. 8042017 was the date all equipment
21 was paid and signed off on. Then we [nevertheless] had to pay what they
call “prorated” rent of $11,082.22 for another 3 months until 11:01:2017
22 which they say is the base teim and the start of the lease. At the base term
the first payment will be made that will actuwally count as 1 of the payments
23 on the lease.
24 [Note that the terms “lease” and “loan” are often used interchangeably by Balboa’s agents and its
25

customers are usually unaware of any legal distinction. The references in the above-quoted

CLASS ACTION COMBPLAINT
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1 il complaints to “loan” agreements does not diminish their applicability to Balboa's behavior
2 |j complained of herein.]
3 9. This sampie of complaints from Balboa customers shows that ILS’s experience
4 i {discussed further below) is not an anomaly but instead is the way Balboa regularly treats its
§ || customers.
6 10.  Plaintiff brings this class action to end Balboa’s deceptive, unlawtul, and unfair
7 || practices, and to recover monies paid to Balboa that would not otherwise have been paid but for
8 [} Balboa’s malfeasance.
9 PARTIES
10 11, Plaintiff ILS designs and manufactures steel fittings, conduits, and brackets for
11 |}industrial buildings. LS is a Texas limited liability company with its principal place of business
12 il at 1910 East Tomn Green Street, Brenham, Texas 77833,
13 12.  Defendant Balboais a California corporation, Balboa’s principal place of business
14 {lis 575 Anton Boulevard, 12th Floor, Costa Mesa, California 92626. Balboa aiso has regional
15 |loffices throughout the Western United States. Balboa currently claims on its website:
16 Balboa Capital is one of the largest and most respected direct lenders in
the United States. Sivice opening our doors, we have provided more than
17 853 billion in funding to businesses in hundreds of different industries.
18 {| Balboa can be served via its registered agent for service of process, Registered Agent Solutions,
19 Y Inc.
20 JURISDICTION AND VENUE
21 13.  This class action is brought pursuant to California Code of Civil Procedure § 382
22 {|(and also California Business & Professions Code § 17203 as to claims under the UCL). The
23 |idamages and restitution sought by Plaintiff exceed the minimum jurisdictional amount of' the
24 || Superior Court and will be established according to proof at trial
25 14, 'This Court has jurisdiction over this action pursuant to the California Constitution,
CLASS ACTION COMPLAINT
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1 || Article VI, § 10, which grants the Superior Court oniginal jurisdiction in ali causes except those
2 {1 given by statute to other courts,
3 15, This Court has jurisdiction over Balboa because it is a California corporation with
4 |iits principal place of business in California. Jurisdiction is also proper pursuant to the forum
5 |} selection clause in Balboa’s form agreements,
6 k6. Venue is proper in this Court because Balboa's principal place of business is
7 |ilocated in this County and a substantial part of the wrongful conduct alleged herein took place in
8 ||this County. Venue is also proper pursuant to the forum selection clause in Balboa’s form
Q || agreements,
10 FACTUAL ALLEGATIONS
11 17, In June 2015, [LS wished to obtain a stee! pipe polishing machine for its
12 || manufacturing facilities. 1LS’s president regularly received unsolicited emails from Balboa
13 || advertising Balboa’s equipment financing services. ILS’s president decided to call Balboa for
14 !jmore details.
15 18.  Balboa offered to fully finance the purchase of the $38,000 steel pipe polishing
16 il machine and to lease the machine to ILS for three years. The deal calied for ILS to make twelve
17 11 (12) quarterly payments of $3,539.58 plus taxes to Balboa and pay 1% in “Doc Fees.”
18 19. The most important terms of the lease were the total number and amount of
19 || quarterly payments. ILS entered the lease on June 9, 2015, because the sum of the quarterly
20 (| payments plus documentation fee, as expressly quoted by Balboa, was competitive. The lease is
21 |{attached as Exhibit A. ILS calculated the amount that it would be paying back to Balboa in excess
22 || of the principal amount financed and determined that the cost of the lease was acceptable.
23 20.  Inpractice, however, Balboa knew that once the lease was entered it would extract
24 || additional monies from ILS, substantially changing the economics of the deal and making it
75 || vnacceptable.
CLASS ACTION COMPLAINT
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I 1} “Rent™ Charges Not Applied To The Lease Pavments

2 21, The JLS/Balboa lease was entered on June 9, 2015, That same day Balboa filed a
3 (i financing statement in Texas. LS received the equipment on or about August 10, 2015, which
Balboa calls the “Commencement Date” Balboa thereafter made an ACH withdrawal against
iLS’s bank account in the amount of $3,533.44 - very nearly the same amount as [LS’s quarterly
lease payment amount. But, as [LS later learned, this amount was not applied to ILS’s quarterly
lease payments, but instead was “rent” charged by Balboa for the artificial interim period between
what it calls the “Commencement Date” (in August 2015) and the date in November 2015 that

Balboa unilaterally and designated as the start of the “Base Term.”

Lo e & O

22.  Balboa’s practice is to intentionally and unfairly delay the start of the “Base Term”
11 juntil well after the actual commencement, contrary to accepted industry practice. Once the
12 !lequipment is paid for by the lessor/lender and received by the lessee, the standard industry
13 i]practice is to commence the lease and apply payments toward the required lease payments.
14 ||Balboa, however, delays the start of the “Base Term” beyond what it calls the “Commencement
15 || Date” in bad faith so that it can charge interim period “rent” to unjustly pad its bottom line. This
16 || adds significantly to the total cost of the lease and adds unjust and unearned profit for Balboa.
17 || And even if Balboa ostensibly has discretion to choose the start of the “Base Term,” Balboa
18 |{unfairly abuses that discretion and acts in bad faith to unjustly enrich itself.

19 23.  Balboa fails to disclose to its prospective customers that its business practice s to
20 |{not start the “Base Term” until a period of time after the “Commencement Date” that nearly
21 |{approximates the lease’s payment period. Most leases are paid quarierly, so to maximize its
272 |linterim period “rent” windfall, Balboa designates a “Base Term” start date that is nearly 90 days
22 ||{from the Commencement Date (7.e., nearly 90 days from the date the lessee receives and accepts
24 |ithe equipment). Balboa undertakes equivalent and likewise unlawtl] behavior on its leases paid

25 ! monthly ~ for example deaying the start of the “Base Term” for 29 days. Balboa delays the start

CLASS ACTION COMPLAINT
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b i of the *Base Term,” then claims it is entitled to *rent™ in the interim which it collects at or near
2 il the “Commencement Date” (i.e., it collects the interim period “rent” at the start of the interim
3 || period). Further, Balboa causes the delays to be at or near 89 days (for quarterly payment ieases)
4 ||or 29 days (for monthly payment lcases) so that the interim period “rent” amount is almost the
5 {|same as the first quarterly/monthly payment that the customer is expecting will be withdrawn
6 || from its account. Customers therefore do not catch on because they see an amount deducted from
7 !l their account that is roughly the same as the agreed-upon periodic lease payment. And if they do
8 |Inofice and question the additional payment (as ILS eventually did), they later learn that Balboa
9 {lcounts this first withdrawal not as one of the agreed-upon quarterly/monthly payments, but as
10 ilinterim period “rent” that does not count toward the number of agreed-upon payments.

11 24, ILS contacted Balboa when it noticed the additional withdrawal. It took several
12 |lattempts to actually speak to a Balboa representative. This is a comemon problem for Balboa’s
13 i|customers. Balboa intentionally makes it difficult for its customers to receive information
14 |lregarding excessive fees and ending leases. Balboa does this to make it more difficult for its
15 !|customers to identify Balboa’s unauthorized rent charges and excessive fees.

16 25.  1LS was eventually able to speak with a Balboa representative on the phone. By
17 |ithen, [LS had paid Balboa an initiai deposit equivalent to the last quarterly payment upon entering
18 {|the lease, plus Balboa had withdrawn nine (9) of the twelve (12) agreed-to quarterly payments
19 |l from I1.S’s bank account. However, the Balboa representative told ILS that it owed Balboa four
20 || (4) more quarterly payments, When ILS replied that Balboa had already withdrawn nine (9)
21 |l quarterly payments, the Balboa representative stated that Balboa’s accounting methods result in
22 |l ILS having made only eight (8) “actual payments,” and that the extra payment was “per the terms
23 i|of the agreement.”

24 26.  There is no justification for Balboa’s withdrawal of “rent” that essentially amounts
25 ![to an extra monthly/quarterty payment beyond the agreed-to monthly/quarterly payments,

CLASS ACTION COMPLAINT
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1 || Balboa should immediately retun all unauthorized “rent” it collected from [LS and all other

customers.,

YUCC™ Fees

S e b

27 Balboa also lumps in junk fees with its initial “rent” withdrawals in an effort to

N

unjustly etirich itself and disguise the true nature of'its withdrawals. ILS received an invoice from
Baiboa showing that Balboa withdrew amounts inciuding $79.00 for what Balboa identified as
“UCC” and $412.04 for a “Documentation” fee. Upon information and belief, Balboa charges
all of its customers a $79.00 “UCC” fee. However, none of Balboa’s form agreements state that

it will charge a $79.00 “UCC™ fee. Balboa intentionally labels the $79.00 withdrawal as “UCC”

N o0 -1 O

to lead its customers to believe that the fee is an actual Uniform Commercial Code fee. ILS
11 t{reasonably believed that the $79 00 “UCC” fee Balboa withdrew from ILS’s bank account was
12 ||to reimburse Balboa for a filing fee required by the Uniform Commercial Code,

13 23, However, there is no $79.00 filing fee under the California or Texas Uniform
14 (| Commercial Code Fee Schedules. On information and belief, Balboa charges a $79.00 “UCC”
15 lifee to all of its customers, regardless of state. Sometimes Balboa files financing statements
16 || pursuant to the Uniform Commercial Code, but the fee is not $79.00. For example, Balboa’s ILS
17 |Ifiling with the Texas Secretary of State plainly shows a $5.00 Uniform Commercial Code filing
18 i|fee. The filing fee is also $5.00 in California.

19 29 Balboa’s addition of a $79.00 “UCC” fee on top of the $412.04 “Documentation”
20 |{fee that it charged TLS is a breach of contract, intentionaily deceitful, and otherwise unlawful.
21 || Balboa has already more than recouped any administrative costs, including any filing fees under
22 |ithe Uniform Commercial Code, that it may have incurred through its collection of the
23 | “Documentation” fee. In fact, there is no basis for Balboa to collect any “Documentation” fee if
24 |[it also coliects fees as compensation for each individual administrative cost. Balboa should be

25 |irequired to refund all amounts it has collected from ILS and the putative class for “UCC” fees.

CTLASS ACTION COMPLAINT
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t CLASS ALLEGATIONS

30, Plaintiff brings this class action on behalf of itself and all persons or entities

(VS B A

similarly situated. Plaintiff seeks to represent the following Classes:

4 All United States persons or entities that entered into a lease with Balboa and paid
Balboa “rent” for the pertod of time between the “Commencement Date” of the
5 lease and the start of the lease’s “Base Term,” in addition to the required periodic
lease payments during the applicable statute of limitations periods prior to the filing
of this action and running through the trial of this matter (the “Rent Class™).

All United States persons or entities that entered into a lease with Balboa and paid
Balboa a fee labeled “UCC” during the applicable statute of limitations periods

6
7
8 prior to the filing of this action and running through the trial of this matter (the “Fee
9 Class”).

0

31.  Plaintiff reserves the right to modify or amend the definitions of the proposed
11 Classes, or add other proposed classes or subclasses, before the Court determines whether
12 certification is appropriate and as the Court may otherwise allow.

13 32 Excluded from the Classes are Plaintiff’s counsel; Balboa, its parents, subsidiaries,
14 affiliates, officers, and directors; any eatity in which Balboa has a controlling interest; all
15 || customers who make a timely election to be excluded; and all judges assigned to hear any aspect
16 of this litigation, as well as their immediate family members and staff.

17 33. The proposed Classes meet all requirements for class certification. The members
18 of the Classes are so numerous that joinder is impractical. The Classes consist of, at the very
19 least, hundreds of members and the identity of those persons and entities is within the knowledge
20 of Balboa and can be ascertained by resort to Balboa’s records.

21 34,  The claims of the representative Plaintiff are typical of the claims of the Classes.
77 Plaintiff, fike all other members, was victimized by Balboa’s improper, unfair, illegal, and
73 duplicitous practices. Moreover, Plaintiff, like all other members, has suffered pecuniary harm
54 jlasa result of Balboa's misconduct. Furthermore, the factual basis of Balboa’s misconduct is

75 |]common to members ofthe Classes and represents a common thread of conduct resulting in injury

CEASS ACTION COMPLAINT
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1 [lto all members of the Classes. .
2 35. There are numerous questions of law and fact common to the Classes and those J
3 || common questions predominate over any questions affecting only individual Class members. ‘
4 36, Among the questions of law and fact common to the Classes are whether Batboa; |
5 a. Is entitled to collect interim period “rent” from its lease customers in addition to .‘
6 |i the required quarterly/monthly lease payments;
7 b. Misleads customers by quoting a total number of payments that do not reflect the
8 || true number and amount of payments that Balboa knows will result from its practices;
9 c. Knows the number of paymeunts charged is not what customers agree to,
10 d. Intentionally delays the start of the “Base Term” to maximize its profits; and \
11 e Charges a “UCC?” fee that is unauthorized or greater than allowed by the contract. |
12 37, Other questions of [aw and fact common to the Classes include: |
13 a. The proper method or methods by which to measure damages; and s
14 b The equitable relief to which the Classes are ¢entitled.
15 38, Plaintiff’s claims are typical of the claims of other members of the Classes in that |
16 || they arise out of the same wrongfu! policies and practices. Plaintiff has suffered the harm alleged |
17 |iand has no interests antagonistic to the interests of any other member of the Classes.
18 39, Plaintiff is committed to the vigorous prosecution of this action and has retained
19 || competent counsel experienced in the prosecution of class actions. Accordingly, Plaintiff is an
20 || adequate representative and will fairly and adequately protect the interests of the Classes,
21 4Q. A class action is superior to other avaifable methods for the fair and efficient
272 1l adjudication of this controversy. Since the amount of each individual Class member’s claim is
23 [ismall relative to the complexity of the litigation, and due to Balboa’s financial resources, most
24 || Class members could not afford to seek legal redress individually for the claims alleged herein.
25 || Therefore, absent a class action, the Class members will be unable to obtain redress for their
CLASS ACTION COMPLAINT
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fosses and Balboa’s misconduct will have occurred, and continue to occur, without remedy,

41.  Even if Class members themselves could afford such individual litigation, the
court system could not, Individualized litigation would significantly increase the delay and
expense to alt parties and to the Court. Individualized litigation would also create the potential
for inconsistent or contradictory rulings. By contrast, a class action presents far fewer
managerent difficulties, allows claims to be heard which might otherwise go unheard because of
the relative expense of bringing individual lawsuits, and provides the benefits of adjudication,
econories of scale, and comprehensive supervision by a single court.

42, The prosecution of separate actions by individual Class members would create a
risk of inconsistent and varying adjudications concerning the subject of this action, which could
establish incompatible standards for Balbea.

43, Balboa refuses to correct its conduct and such inaction is generally applicable to
tite Classes, thereby making appropriate final injunctive relief or corresponding declaratory relief
with respect to the Classes as a whole. Specifically, Balboa continues to knowingly mislead and
overcharge the Classes, Class-wide declaratory and/or injunctive relief is appropriate to put an
end to these illicit practices. |

FIRST CAUSE OF ACTION
(Tortious Fraud and Intentional Deceit — Cal. Civ, Code § 1709, ef seq.)
On Behalf of the Rent Class

44, Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
in this Cause of Action.

45.  Balboa presented the terms of its lease agreement to Plaintiff and the Rent Class
members knowing the terms under each such agreement were tortiously and intentionally

deceitful. Neither the agreements nor any of Balboa’s form documents informed Plaintiff or the

y

Rent Class members that Balboa’s practice is to delay the start of the “Base Term,” and to

CLASS ACTION COMPBLATNY
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1 i} withdraw interim period “rent” in an amouant almost equaling the agreed-to periodic payments, in
2 |1addition to the number of periodic payments that bad been expressly agreed to. This is because
3 || Balboa intentionally concealed the true nature of its practices.

46.  Balboa intentionally did not disclose to Plaintiff and the Rent Class members its
intention to withdraw such substantial amounts of monies from Plaintiff and the Rent Class

members that would not count toward the total number of agreed-upon payments. Because

4
5
6
7 || Balboa failed to disclose the existence of these additional charges, the rent schedules presented
8 {|by Balboa to Plaintiff and the Rent Ciass members were false and intentionally deceptive.

G | Balboa’s fraud and deceit unilaterally changed the terms of the lease to require payments greater
0 | than those agreed to.

11 47 Balboa knowingly concealed its intention to charge these additional amounts in
12 ] order to induce Plaintiff and the Rent Class members to enter equipment lease agreements.

13 48 Plaintiff and the Rent Class members justifiably relied on Balboa’s representations
14 |l regarding the rent amounts made in the lease when entering into the equipment lease agreements.

15 !| Plaintiff and the Rent Class members relied on Balhoa's representation as to the total cost of each
16 || lease, the payment terms, and the payment schedules. Had Plaintiff and the Rent Class members
17 |} known that the terms and payment schedules presented by Balboa were inaccurate, Plaintiff and
18 |ithe Rent Class members would not have entered into Balboa’s form agreements.

19 49.  Any position by Balboa that the extra “rent” charges unilaterally determined and
20 |} imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
21 || merit, and such an alleged interpretation is both unwarranted and tortiously and intentionally
272 || deceittul,

23 50.  Balboa’s misrepresentations have caused Plaintiff damages in excess of $3,000.00.
24 || Damages suffered by the other members of the Rent Class will be proven using Balboa’s books

25 | and records and other Court-approved methods. Based upon the relevant class period and the size

CLASE ACTION COMPLAINT
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1 [tof Balboa’s ieasing business, it is likely to be at feast millions of dollars.

2 On Behalf of the Fee Class

3 51.  Pilaintiff hereby incorporates all paragraphs of this Complaint (above and below)

4 || in this Cause of Action,

5 52.  Balboa presented the terms of its lease agreement to Plaintiff and the Fee Class

6 {|members knowing the terms under each such agreement were tortiously and intentionally

7 || deceitful. Neither the agreements nor any of Balboa’s form documents authorized Balboa to

8 ilinflate “UCC” fee charges. This is because Balboa intentionally concealed the true nature of these

9 licharges.
10 53, Balboa intentionally did not disclose to Plaintiff and the Fee Class members its
11 j|intention to charge inflated “UCC”™ fees. Balboa also intentionally identified charges not required
12 || by the Uniform Commercial Code as “UCC” fees to disguise the true nature of such charges.
13 |{Because Balboa failed to disclose the true nature of these charges, and intentionally misidentified
14 |ithe charges as required by the Uniform Commercial Code, the agreements and subsequent
15 !linvoices presented by Balboa to Plaintiff and the Fee Class members were false. Balboa’s fraud
16 |junilaterally changed the terms of the lease to require payments greater than those agreed to.
17 54,  Balboa knowingly concealed its intentions to charge these additional amounts for
18 ilits pure profit in order to induce Plaintiff and the Fee Class members to enter into equipment lease
19 |} agreements,
20 55.  Plaiatiff and the Fee Class members justifiably relied on Balboa’s representations
21 || when entering into the equipment lease agreements. Plaintiff and the Fee Class members relied
22 !lon Balboa’s representation as to the total cost of each lease. Had Plaintiff and the Fee Class
23 |jmembers known that the terms presented by Balboa for each lease were not accurate and that
24 || Balboa would charge more money than it disclosed, Plaintiff and the Fee Class members would
25 linot have entered into Balboa’s form agreements.

CLASS ACTION COMPLAINT
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| 50. Any position by Balboa that the “UCC” fee charges were permissible under the
2 || fee provisions in Balboa’s form documents is without merit, and such an alleged interpretation is
3 |i both unwarranted and tortiously and intentionally deceitful,
4 57.  Balboa’s misrepresentations have caused Plaintiff damages in excess of $3,000.00.
5 |{Damages suffered by the other members of the Fee Class will be proven using Balboa’s books
6 | and records and other Court-approved methods. Based upon the relevant class period and the size
7 |l of Balboa's leasing business, it is likely to be at least hundreds of thousands of dofiars.
8 SECOND CAUSF. OF ACTION
9 (Actual Fraud - Cal. Civ, Code § 1572, ef seq.)
10 On Behalf of the Rent Class
11 58 Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
12 l]in this Cause of Action.
13 59, Balboa presented the terms of its agreements to Plaintiff and the Rent Class
14 || members knowing the terms under each such agreement were fraudulent. Balbea failed to
15 |idisclose to Plaintiff and the Rent Class members that Balboa will not start the “Base Term” for a
16 ||lease agreement for nearly 90 days after the lease’s “Commencement Date.” Balboa always elects
17 |[to delay the start of the “Base Term” for nearly 90 days - or 30 days in the case of leases paid
18 | monthly — to maximize Balboa’s profit as described above. Neither the agreement nor any of
19 j| Balboa's form documents authorized Balboa to fraudulently delay the start of the “Base Term”
20 |ito charge additional “rent.” This is because Balboa intentionally concealed the true nature of
21 |these charges as described above. Balboa also intentionally and misleadingly lumps the charges
22 ||into initial withdrawals to disguise its fraudulent conduct.
23 60.  Balboa intentionally did not disclose to Plaintitf and the Rent Class members its
24 | intention to delay the start of the “Base Term.” Because Balboa failed to disclose its intention,
25 |ithe payment schedules presented by Balboa to Plaintiff and the Rent Class members were false.
CLASS ATTION COMPLAINT
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[ i{Balboa intentionally delays the stari of the “Base Terrn” of a lease solely to maximize its profit,
2 || Balboa’s fraud unilaterally changed the terms of the lease to require payments greater than those
3 |1 agreed to.

4 61.  Balboa knowingly concealed its intention to delay the start of the “Base Term” of

5 | the leases in order to induce Plaintiff and the Rent Class members to enter its equipment lease

6 |lagreements. Balboa does not disclose that it will delay commencing a lease for approximately

7 1| three months (or one month for leases requiring monthiy payments) despite the fact that it does

8 {|s0 as part of its regular business practices.

9 62.  As aileged above, Plaintiff and the Rent Class members justifiably relted on
10 || Balboa’s representations regarding the payment amounts disclosed in the lease when entering into
11 {|the equipment lease agreements and believed Balboa’s initial withdrawals constituted an agreed-
12 !lto payment. However, Balboa never intended to honor the number of payments disclosed in its
13 || agreements with Piaintiff and the Rent Class members and knowingly intended to delay the start
14 || of the “Base Term” as alleged above. Had Plaintiff and the Rent Class members known that the
15 ||terms presented by Baiboa for each lease were not accurate and that Balboa would charge more
16 {| money than it disclosed based on its delayed start of the “Base Term” in order to collect extra
17 |l“rent,” Plaintiff and the Rent Class members would not have entered into Balboa’s form
18 || agreements.

19 63.  Any position by Balboa that the extra “rent” charges unilaterally determined and
20 ||imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
21 |i merit, and such an alleged interpretation is both unwarranted and fraudulent.

22 64, Batboa’'s fraudulent scheme has caused Plaintift damages in excess of $3,600.
23 [ Damages suffered by the other Rent Class members will be proven using Balboa’s books and
24 || records and other Court-approved methods, Based upon the refevant class period and the size of
25 || Balboa’s leasing business, it is likely to be at teast millions of dollars.
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! On Behalf of the Fee Class
2 65 Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
3 }in this Cause of Action.

66.  Balboa presented the terms of its agreements and labeling of charges on invoices
to Plaintiff and the Fee Class members knowing the terms under each such agreement and invoice

were fraudufent. Balboa’s initial invoices prominently display a charge for “UCC.” However,

4

3

6

7 1this “UCC” fee is in fact not related to any mandatory fee that Batboa pays for any Uniform
8 [ Commercial Code statement and is inflated and withdrawn to maximize Balboa’s profit as
9 ||described above. Although Balboa does pay to file Uniform Commercial Code tinancing
0 || statements, the fees are minimal (such as $5.00 in Texas) and are more than covered by Balboa’s
11 |idocumentation fee. Neither the agreement nor any of Balboa’s form documents authorized
12 1 Balboa to charge fees solely for its profit. Balboa intentionally concealed the true nature of these
13 |l charges. Balboa also intentionally and misleading lumps the charges into initial withdrawals to
14 || disguise its fraudulent conduct.

15 67. Balboa intentionally did not disclose to Plaintiff and the Fee Class members its :
16 |iintent to charge a $79.00 “UCC” fee upon entering the lease. Because Balboa failed to disclose :
17 |l the existence of these charges and because these charges are at best inflated amounts based on
18 {[ what Balboa actually pays for to file any Uniform Commercial Code statement, the invoices
19 || presented by Balboa to Plaintiff and the Fee Class members were false. Balboa’s fraud
20 {|unilaterally changed the terms of the lease to require payments greater than those agreed to.

21 68. Upon information and belief, Balboa knowingly concealed its intention to charge
72 lthese additional fees in order to induce Plaintiff and the Fee Class members to enter equipment
23 || lease agreements. For example, Balboa does not disclose that it will charge a $79.00 “UCC™ fee
24 | despite the fact that it knows ifs practice is to charge its customers a $79.00 “UCC” fee.

25 69 As alleged above, Plaintitf and the Fee Class members justifiably relied on
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| |/ Balboa’s representations regarding the fee amounts disclosed 1n the lease when entering into the

I3

equipment lease agreements. Plaintift and the Fee Class members also relied on Balboa’s

3 || representation in invoices that the $79.00 “UCC™ fee is charged to reimburse Balboa for costs it

o

incurs pursuant to the Uniform Commercial Code. - Had Plaintiff and the Fee Class members
known that the payment terms and schedule presented by Balboa for each lease were not aceourate
and that Balboa would charge more money than it disclosed, Plaintiff and the Fee Class members

would not have entered into Balboa’s form agreements,

70. Any position by Balboa that the $79.00 “UCC” fees were permissible under the

provisions in Balboa’s form documents is without merit; and such an alleged interpretation is both

o A s e e I« A )

unwarranted and fraudulent.

11 71.  Balboa’s fraudulent scheme has caused Plaintiffs damages in excess of $3,000.00.
12 !{Damages suffered by the other Fee Class will be proven using Baiboa’s books and records and
13 || other Court-approved methods. Based upon the relevant class period and size of Balboa’s leasing

14 !|business, it is likely to be at least hundreds of thousands of dollars.

15 THIRD CAUSE OF ACTION

16 (Negligent Misrepresentation — Cal, Civ, Code § 1710(2), ef seq.)

17 On Behalf of the Rent Class

18 72.  Plaintiff hereby incorporates all paragraphs of this Complaint (above and below}

19 |]in this Cause of Action,

20 73.  Balboa presented to Plaintiff and the Rent Class members agreements based upon
21 || the equipment cost Balboa would be advancing, the dollar amount of each periodic payment, and
22 [|the number of periodic payments due, Neither the agreements nor any of Balboa’s form
23 |ldocuments authorized Balboa to withdraw “rent” based on delays by Balboa in starting the Base
24 || Term in amounts almost equaling the agreed-to periodic payments, in addition to the number of

25 || periodic payments that had been expressly agreed to.

CLASS ACTION COMPLAINT
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| 74.  Balboa failed to disclose its intention to charge payments resembling agreed-to
2 i| periodic payments that Balboa did not consider part of the agreed-upon total number of periodic
3 !l payments contained in the‘lease, Because Balboa failed to disciose the nature of these charges,
4 ||the payment terms presented by Balboa to Plaintiff and the Rent Class members were false.
5 (|Balboa's actions or inaction unilaterally changed the terms of the lease to require payments
6 || greater than those agreed to,
7 75.  Upon information and belief, Balboa misrepresented its intention to charge these
8 |iadditional payments in order to induce Plainti{f and the Rent Class members to enter equipment
G || lease agreements.
10 76, Plaintiff and the Rent Class members relied on Balboa’s representations regarding
1| || the rental payment amounts madg in the lease when entering into the equipment lease agreements.
12 ||Had Plaintiff and the Rent Class members known that the terms presented by Balboa for each
13 || lease were not accurate and that Balboa would charge more money than it disclosed, Plaintiff and
14 || the Rent Class members would not have entered into Balboa’s form agreements.
15 77.  Any position by Balboa that the extra “rent” charges unilaterally determined and
16 |!imposed by Balboa were permissible under the provisions i‘n Balboa's form documents is without
17 ||merit, and such an alleged interpretation is both unwarranted and a misrepresentation.
18 78, Balboa’s misrepresentations have caused ILS damages in excess of $3,000.00.
19 || Damages suffered by the other Rent Class members will be proven using Balboa’s books and
20 ||records and other Court-approved methods. Based upon the relevant class period and size of
21 1| Balboa’s leasing business, it is likely to be at least millions of doflars.
22 On Behalf of the Fee Class
23 79.  Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
24 |iin this Cause of Action.
25 80, Neither Balboa’s form agreements nor Balboa’s form documents authorized
CLASS ACTION COMPLAINT
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1 || Balboa to charge an inflated $79.00 “UCC” tee, nor disclosed that Balboa fully intended to
2 || withdraw that amount from Plaintift’s bank account upon entering the lease.
3 81.  Balboa failed to disclose its intention to charge fees greater than those expressly
4 |istated in its agreements. Because Balboa failed to disclose the existence of these fees, the terms
5 |l presented by Balboa to Plaintiff and the Fee Class members were false. Balboa’s actions or
6 | inaction unilaterally changed the terms of the lease to require payments greater than those agreed
7 |jto.
8 82. Upon information and belief, Balboa misrepresented its intention to charge these
O i|additional fees in order to induce Plaintiff and the Fee Class members into entering equipment
10 |{lease agreements,
11 83.  Plaintiff and the Fee Class members relied on Balboa’s representations regarding
12 1| the fees disclosed when entering into the equipment lease agreements. Had Plaintiff and the Fee
13 !l Class members known that the terms presented by Balboa for each lease were not accurate and
14 !|that Balboa would charge more fees than it disclosed, Plaintiff and the Fee Class members would
15 i| not have entered into Balboa’s form agreements.
16 84,  Any position by Balboa that the extra fees were permissible under the provisions
17 ilin Balboa’s form documents is without merit; and such an alleged interpretation is both
18 ||unwarranted and a misrepresentation.
19 85.  Balboa’s misrepresentations have caused ILS damages in excess of $3,000.00.
20 ||Damages suffered by the other Fee Class members will be proven using Balboa’s books and
21 lirecords and other Court-approved methods. Based upon the relevant class period and size of
22 || Balboa’s leasing business, it is likely to be at feast hundreds of thousands of dollars.
23 (it
24 ||/
25 ||
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1 FOURTH CAUSE OF ACTION

2 (Violations of California Business and Professions Code § 17200, et seq.)

3 On Behalf of the Rent Class

4 86.  Plaintiff hereby incorporates all paragraphs of this Complaint {(above and below)

5 1!in this Cause of Action,

6 87.  Pursuant to Balboa’s form agreements, California law governs the parties’

7 relationship.

8 88, California’s Unfair Competition Law (“UCL”) Business and Professions Code §

9 117200 provides that unfair competition shall mean and include “all unfawful, unfz{ir or fraudulent
10 || business practices,” Balboa’s business acts and practices are unlawfui, unfair, and fraudulent and
1T || violate the UCL besause Balboa’s acts impair fair and honest competition, By misrepresenting
12 1] the terms of its leases, Balboa gained an unfair advantage in the marketplace by disguising the
13 || true costs of its leases and misleading customers, including Plaintiff and the Rent Class members.
14 89,  Balboa’s business practices are unfair under the UCL because it misrepresents the
L5 {] number of payments it intends to charge, withdraws monies in amounts that disguise the excessive
16 || charges, and delays the start of the “Base Term” of a lease through its own actions or inaction or
I'7 1 as an abuse of discretion in order to maximize its own profit.
18 90.  Balboa’s business practices are also unlawful because they violate statutes
19 (including Cal. Civ. Code §§ 1572 et seq., 1709 et seq., 3294, and/or 3336} and aiso constitute
20 ‘lbreach of contract, breach of the implied covenant of good faith and fair dealing, fraud, unjust
21 enrichment, and conversion,
22 91.  Balboa’s business practices are also fraudulent for the reasons set forth above.
23 92.  Balboa’s conduct is immoral, unethical, oppressive, unscrupulous, and
24 subsiantially injurious to Plaintiff and the Rent Class members.
25 93, Any position by Balboa that the extra “rent” charges unilaterally determined and
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1 [|imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
2 |lmerit; and such an alieged interpretation is both unwarranted and a breach of the UCL.
3 94.  Asaresult, Plaintiff and the Rent Class members are entitled to an order, pursuant
4 {lto California Business and Professions Code § 17203, enjoining such future conduct, and such
5 || other orders and judgments that may be necessary to restore to the Rent Class mwembers all ill-
6 1) gotten monies obtained from them by Balboa as a result of the above-described conduct.
7 On Behalf of the Fee Class
8 95.  Plainbiff hereby incorporates all paragraphs of this Complaint {above and below)
9 lin this Cause of Action,

10 96. Balboa’s business acts and practices are unlawful, unfair, and fraudulent and

11 |iviolate the UCL because Balboa’s acts impair fair and honest competition. By misrepresenting
12 {|the fees it will charge, Balboa gained an unfair advantage in the marketplace by disguising the
13 {|true costs of its leases and misleading customers, mcluding Plamtiff and the Fee Class members,
14 97.  Balboa’s business practices are unfair under the UCL because it has
15 |j misrepresented or not disclosed the fees it intends to charge, it charges fees greater than allowed
16 {|under its contracts with customers, and it charges “UCC” fees that are neither required by the
17 1} Uniform Commercial Code nor commensurate with the fees (if any) charged by states for filing
18 {ja UCC statement.

19 98, Balboa’s business practices are also untawful because they violate statutes
20 |! (including Cal. Civ. Code §§ 1572 et seq., 1709 er seq., 3294, and/or 3336) and also constitute
21 {ibreach of contract, breach of the implied covenant of good faith and fair dealing, unjust
22 [l enrichment, and conversion.

23 99.  Balboa’s business practices are also fraudulent for the reasons set forth above.
24 100. Balboa’s conduct is immoral, unethical, oppressive, unscrupulous, and

25 |{substantially injurious to Plaintiff and the Fee Class members
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1 101, Any position by Balboa that the extra fees were permissible under the provisions
2 {lin Balboa’s form documents is without merit; and such an alieged interpretation is both
3 jlunwarranted and a breach of the UCL.
4 102, Asaresult, Plaintiff and the Fee Class members are entitled to an order, pursuant
5 j|to California Business and Professions Code § 17203, enjoining such future conduct, and such
6 [jother orders and judgments that may be necessary to restore to the Fee Class members all ill-
7 || &otten monies obtained from them by Balboa as a result of the above-described conduct.
8 FIFTH CAUSE OF ACTION
9 (Breach of Contract)
10 On Behalf of the Rent Class
11 103.  Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
12 ||in this Cause of Action.
13 104.  Plaintiff and the Rent Class members entered into agreements with Balboa. These
14 agreements contained payment terms requiring a set number and amount of payments.
15 105, Plaintiff and the Rent Class members have performed, or substantially performed,
16 || their obligations under the respective agresments.
17 106, Balboa breached its contracts with Plaintiff and the Rent Class members by
18 charging sums greater than allowed under the express terms of the contracts. For example, Balboa
19 charged Plaintiff several thousand doilars in “rent” for the interim period between when the lease
20 [| was entered and Plaintiff received the equipment and the date Balboa unilaterally chose as the
21 beginning of the “Base Term.”
22 107.  Any position by Balboa that the extra “rent” charges unilaterally determined and
23 imposed by Balboa were permissible under the provisions in Balboa’s form documents is without
24 ! merit: and such an alleged interpretation is both unwarranted and a breach of contract.
25
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i08. Balboa’s breach has caused Plamtift damages in excess of $3,000. Damages
suffered by the other Rent Class members will be proven using Balboa’s books and records and
other Court-approved methods. Based upon the relevant class period and size of Balboa’s leasing
business, it is likely to be at least millions of dollars.

On Behalf of the Fee Class

109.  Plaintiff hereby incorporates all paragraphs of this Complaint {(above and below)
in this Cause of Action.

110.  Plaintiff and the Fee Class members entered into agreements with Balbca. These
agreements do not allow Balboa to charge any undisclosed fees.

111, Plaintiff and the Fee Class members have performed, or substantially performed,
their obligations under the respective agreements.

112, Balboa breached its contracts with Plaintiff and the Fee Class members by

charging a “UCC” fee not altowed by the agreement.

113, Any position by Balboa that the extra fees were permissible under the provisions

in Balboa's form documents is without merit; and such an alleged interpretation is both
unwarranted and a breach of contract.

114. Balboa’s breach has caused Plaintiff damages of at least $79.00, Damages
suffered by the other Fee Clags members will be proven using Balboa’s books and records and
other Court-approved methods. Based upon the relevant class period and size of Balboa’s leasing
business, it is likely to be at hundreds of thousands of dollars.

i
il
1
1

1t
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] SIXTH CAUSE OF ACTION
2 (Breach of the Covenant of Geod Faith and Fair Dealing)
3 On Behalf of the Rent Class
4 115, Plantiff hereby incorporates all paragraphs of this Complaint (above and below)
5 1lin this Cause of Action.
6 116, Under California law, every contract includes a ¢ovenant of good faith and fair
7 || dealing. Broadly stated, that covenant requires that neither party do anything to deprive the other
8 1| of the benetits of the agreement. A party violates the covenant if it subjectively lacks belief in
9 |ithe validity of its act or if' its conduct is objectively unreasonable.

10 117.  Breach of a specific provision of the contract is not a prerequisite. Were it

11 !l otherwise, the covenant would have no pl;actical meaning, for any breach thereof would
12 || necessarily involve breach of some other term of the contract. Nor is it necessary that the party’s
13 || conduct be dishonest. Dishonesty presupposes subjective immorality; the covenant of good faith
14 || can be breached for objectively unreasonable conduct, regardless of the actor’s motive.

15 118, Baiboa has breached the covenant of good faith and fair dealing through its
16 || practices as alleged herein, including but not limited to, its unilaterally delaying the start of the
17 li“Base Term” and the resulting practice of charging “rent” payments disguised as regular
18 |ipayments that result in a higher number and total amount of payments than quoted and agreed
19 {|upon.

20 119. Balboa’s delay in the start of the Base Term to increase the number and amount of
21 || payments it deducts from customers’ bank accounts is not a reasonable use of any discretion it is
22 ||afforded under its form agreement.

23 | 120.  Any position by Balboa that the extra “rent” charges unilaterally determined and

24 {|imposed by Balboa were permissible under the provisions in Balboa’s form documents is without

25
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1 1l merit; and such an alleged interpretation is both unwarranted and in violation of the covenant of

2 Hlgood faith and fair dealing.

3 121, Plaintiff and the Rent Class members sustained damages as a result of Balboa’s

4 1| breaches of the covenant of good faith and fair dealing. Moreover, because Balboa's actions were

5 || oppressive and malicious (including as reflected in Balboa’s admission that it charges “rent” that

6 || does not count as an “actual payment,” but rather as the result of a scheme not disclosed to

7 || customers), Plaintiff and the Rent Class members are entitled to an award of punitive damages.

8 | On Behalf of the Fee Class

9 122, Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
10 j|in this Cause of Action.
I 123. Balboa has breached the covenant of good faith and fair dealing through its
12 || practices as alleged herein, including, but not limited to, its practice of charging fees greater than
13 | those allowed by its form agreement. By doing s0, Balboa collects additional profit to which it
14 }}is not entitled and for which it provides no value or service. Balboa’s improper withdrawal of
15 || fees serves no purpose but to increase its own profit,
16 124.  Balboa’s addition of fees subsequent to entering contralts with its customers is not
17 || a reasonable use of any discretion it is afforded under its form agreement.
18 125.  Any position by Balboa that the extra fees were permissible under the provisions
19 [lin Balboa’s form documents is without merit; and such an alleged interpretation is both
20 l{unwarranted and in violation of the covenant of good faith and fair dealing.
21 126, Plaintiff and the Fee Class members sustained damages as a result of Balboa’s
22 || breaches of the covenant of good faith and fair dealing. Moreover, because Balboa's actions were
23 |joppressive and malicious (including Balboa’s labeling of fees as “UCC” despite not being
24 || required Uniform Commercial Code fees, but rather as the result of an undisclosed scheme to
25
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[ il inflate any such fees and thus designed to dupe customers), Plaintiff and the Fee Class members

2 || are entitled to an award of punitive damages.

3 SIXTH CAUSE OF ACTION

4 {Unjust Enrichment)

5 On Behalf of the Rent Class

6 (27 Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)

7 in this Cause of Action,

8 128.  As a consequence of Balboa’s conduct as described above, including its practice

Q it of unilaterally delaying the start of the “Base Term” well beyond the “Commencement Date” of
10 || the lease, Balboa has been unjustly enriched, and continues to be so, in obtaining interim period
11 ||*rent” exceeding the periodic lease payments required by the lease agreement, and should be
12 | ordered to restore such additional “rent” to Plaintiff and the Rent Class members.
13 129,  Any position by Balboa that the extra “rent” charges were permissible under
14 i provisions in Balboa’s torm documents is without merit; and such an aileged interpretation is both
15 ||unwarranted and unjustly enriches Balboa.
16 On Behalf of the Fee Class
17 130, Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
18 |iin this Cause of Aciton.
19 131.  As a consequence of Balboa’s conduct as described above, including its practice
20 |jof collecting from lessees a “UCC” fee not required by the Uniform Commercial Code nor related
21 |lto the true fee (if any) charged by any state with respect to the filing of any UCC statement,
27 | Balboa has been unjustly enriched, and continues tc be so, and should be ordered to restore such
23 1UCC” fees to Plaintiff and the Fee Class members.
24 i
25 il
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| 132, Any position by Balboa thar the extra tees were permissible under the provisions

2 11in Balboa’s form documents is without merit; and such an alleged interpretation is both

3 lunwarranted and unjosily enriches Balboa.

4 EIGHTH CAUSE OF ACTION

5 {Conversion — Cal. Civ. Code §§ 3336 and 3294)

6 On Behalf of the Rent Class

7 133, Plaintiff hereby incorporates all paragraphs of this Complaiﬁt {above and below)

8 {lin this Cause of Action.

0 134.  As a consequence of Balboa’s conduct as described above, Balboa withdrew
10 |!interim period “rent” from the bank accounts of Plaintiff and the Rent Class members and
11 |iconverted the funds to its own use and benefit,

12 135.  Any position by Balboa that the extra “rent” charges unilaterally determined and
13 |jimposed by Balboa were permissible under the proviéions in Balboa's form documents is without
14 {|merit; and such an alleged interpretation is both unwarranted and results in conversion.

15 136.  Plaintiff and the Rent Class members sustained economic damages, including
16 || prejudgment interest, as a resuit of Balboa’s conversion. Moreover, because Balboa’s actions
17 || were oppressive and malicious (including as reflected in Balboa’s admission that it charges “rent”
18 |! that does not count as an “actual payment,” but rather as the result of a scheme not disclosed to
19 || customers), Plaintiff and the Rent Class members are entitled to an award of punitive damages.
20 On Behalf of the Fee Class
21 137. Plaintiff hereby incorporates all paragraphs of this Complaint (above and below)
22 ||in this Cause of Action.

23 138,  As a consequence of Balboa’s conduct as described above, Balboa withdrew
24 [|“UCC” fees from the bank accounts of Plaintiff and the Fee Class members without authorization
25 || and converted them to its own use and benefit.
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1 139.  Any position by Balboa that the extra fees were permissible under the provisions
2 |iin Balboa’s form documents is without merit; and such an alleged interpretation is both
3 (lunwarranted and resulis in conversion.
4 [40.  Plaintiff and the Fee Class members sustained economic damages, including
S || prejudgment interest, as a result of Balboa’s conversion. Moreover, because Balboa's actions
6 | were oppressive and malicious (inciuding Balboa’s labeling of inflated fees as “UCC,” as part of
7 || an undisclosed scheme designed to dupe customers into paying inflated fees), Plaintiff and the
8 || Fee Class members are entitled to an award of punitive damages.
9 PRAYER
10 Wherefore, Plainttff, on behalf of itself and the other members of the Classes, requests
11 7| that the Court award relief against Balboa including as follows:
12 a. An order certifying the Rent Class and the Fee Class and designating Plaintiff ILS
13 PRODUCTS, LLC d/b/a INDUSTRIAL LIGHTING SYSTEMS as the Class Representative and
14 the undersigned counsel as Class Counsel,
13 b. Awarding Plaintiff and the other members of the proposed Classes damages and
i6 _
punitive damages;
17 . -
c. Awarding restitution of all amounts that Balboa improperly obtained from Plaintiff
_18 and the other members of the Classes as a result of its untawfui] and unfair business practices,;
ii d. Awarding declaratory and injunctive relief as permitted by law or equity,
;] including: enjoining Balboa from continuing the unlawful practices as set forth herein, and
7 directing Balboa to identify, with Court supervision, all victims of the misconduct aad to
23 compensate the victims with the requisite funds,
24 e. Awarding Plaintiff and the other members of the Classes pre-judgment and post-
2§ |ljudgment interest,
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£, Awarding attorneys’ fees and costs as authorized by statute including Code of
Civil Procedure § 1021.5; and
g. For such other and further relief as the Court may deem necessary or appropriate.

DEMAND FOR JURY TRIAL

Plaintiff, on behalf of itself and the other members of the Classes, hereby demands

a trial by jury of all claims so triable.

DATED: February 11, 2019

A );L—'Vt‘( Z{wum' —

Deval R, Zavef

Deval R. Zaveri (CA 213501)
James A. Tabb (CA 208188)
ZAVERI TABB, APC

402 W, Broadway, Suite 1950
San Diego, California 92101
Tel: (619) 831-6987

Fax; (619) 239-7800
dey(@zaveritabb.com
junmyfizaveritabb.com

Matthew C. Klase {CA 221276)
WEBB, KLLASE & LEMOND, LLC
1900 The Exchange, S.E., Suite 480
Atlanta, Georgia 30339

Tel: (770) 444-0998

Fax: (770) 217-9950
Matt@WebbLLC com
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