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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MARK S. HOLDEN, RICHARD ANDISIO,
EDWARD MARSHALL, ANN MARIE
MARSHALL, ARTHUR CHRISTIANI, Docket No.: 2:23-¢cv-2115
JOHNIELLE DWYER, PAWEL
KRZYKOWSKI, MARIOLA KRZYNOWEK,

JAMES HOWE, CINDY A. PEREIRA, ORDER PRELIMINARILY
individually, and on behalf of all others similarly APPROVING
situated, SETTLEMENT AND
PROVIDING FOR NOTICE
Plaintiffs, ' OF PENDENCY
V.

GUARDIAN ANALYTICS, INC,, ACTIMIZE
INC.,, and WEBSTER BANK, N.A.,

Defendants.

WILLIAM J. MARTINI U.S.D.J.:

This matter came before the Court on the unopposed motion of Plaintiffs Mark S.
Holden, Richard Andisio, Edward Marshall, Ann Marie Marshall, Arthur Christiani,
Johnielle Dwyer, Pawel Krzykowski, Mariola Krzynowek, James Howe, and Cindy A.
Pereira, individually and on behalf of the proposed Settlement Class (collectively
“Plaintiffs™) for Preliminary Approval of Class Settlement Agreement (the “Motion”)
pursuant to Fed. R. Civ. P. 23(e), and for certification of the class for settlement pursuant

to Fed. R. Civ. P. 23(a) and 23(b)(3). ECF No. 43.

WHEREAS, after six putative class actions filed in the District of New Jersey
were consolidated, see ECF No. 24, an amended complaint was filed, see ECF No. 27,
alleging that between November 27, 2022 and January 22, 2023, Defendant Guardian

Analytics, Inc. (“Guardian™) was the target of a cyberatfack perpetrated by an
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unauthorized third-party threat actor who gained access to Guardian’s network systems.
(the “Data Incident”). The personal data potentially accessed in the Data Incident
included Plaintiffs’ and Class members’ names, Social Security numbers or financial

account numbers; and

WHEREAS on November 3, 2023, Plaintiffs and Defendants Guardian, Actimize
Inc. (“Actimize”), Webster Bank, N.A. (“Webster Bank”) (collectively “Defendants”)
executed a Settlement Agreement (the “Settlement Agreement”) setting forth the terms
and conditions for the proposed settlement, including payment of $1,430,207.50 into a
“Settlement Fund.”! See Motion, Fx. 1, ECF No. 43-2; and for the reasons set forth
below, and for good cause shown,
IT IS on this 3rd day of January 2024, ORDERED that Plaintiffs’ motion is
GRANTED as follows:
1. Preliminary Approval of the Settlement
L The Court preliminarily finds that the proposed Settlement Agreement
should be approved as fair, reasonable, and adequate, satisfying the requirements under
Fed. R. Civ. P. 23 and due process so that notice of the Settlement should be given as
provided in this Order. Thus, the Settlement Agreement is hereby PRELIMINARILY
APPROVED, subject to further consideration thereof at the Final Approval Hearing
(“Final Approval Hearing”) described below.
I1. Preliminary Certification of Class

2 Pursuant to Rules 23(a) and 23(b)(3) of the Federal Rules of Civil

Unless otherwise defined herein, all capitalized terms are as defined in the Settlement Agreement.
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Procedure, the Court preliminarily cettifies, for settlement purposes only, a “Settlement
Class” of: All persons who were notified that their personally identifiable information
may have been impacted as a result of the data incident that occurred on Guardian’s
systems between November 27, 2022 and January 22, 2023 (“Class Period”). Excluded
from the Settlement Class are Defendants® officers and directors, as well as (i) all
Settlement Class Members who timely and validly request exclusion from the
Settlement Class; (ii) the judges assigned to the Litigation to evaluate the fairness,
reasonableness, and adequacy of this settlement; and (iii) any other Person found by a
court of competent jurisdiction to be guilty under criminal law of perpetrating, aiding or
abetting the criminal activity occurrence of the Data Incident or who pleads nolo
contendere to any such charge. The Settlement Class may include as many as 197,270
individuals—each, a “Settlement Class Member.”

3. The Court provisionally finds, for settlement purposes only, that: (a) the
Class is so numerous that joinder of all members is impracticable; (b) there are
questions of law and fact common to the Class; (¢) the claims or defenses of Plaintiffs
are typical of the Class; and (d) Plaintiffs will fairly and adequately protect the interests
of the Class; (¢) questions of law or fact common to Settiement Class Members
predominate over any questions affecting only individual members; and (f) a class
action and class settlement is superior to other methods available for a fair and efficient
resolution of this controversy.

4 For the purposes of the settlement only, Plaintiffs Mark S. Holden, Richard

Andisio, Edward Marshall, Ann Marie Marshall, Arthur Christiani, Johnielle Dwyer,
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Pawel Krzykowski, Mariola Krzynowek, James Howe, and Cindy A. Pereira arc
preliminarily certiﬁed as the Class Representatives.

s The Court finds that interim co-lead counsel Ben Barnow of Barnow and
Associates, P.C. and Charles E. Schaffer of Levin Sedran & Berman, LLP are
experienced and adequate counsel and are hereby provisionally designated as Class

Counsel under Federal Rule of Civil Procedure 23(a)(4).

III. Settlement Hearing Date

6 The Final Approval Hearing shall be held before this Court on April 23,
2024, at 11 AM at the Martin Luther King Building & US Courthouse, 50 Walnut
Street, Newark, NJ 07102, Courtroom MLK 4B. At this hearing, the Court will
determine: (a) whether the proposed settlement on the terms and conditions provided for
in the Settlement Agreement is fair, reasonable, and adequate to the Settlement Class
and should be approved by the Court; (b) whetﬁer a Final Judgment and Order in
accordance with the terms of the Scttlement Agreement, including dismissal with
prejudice of the claims against Defendants, should be entered; (c) whether the
Settlement Class should be finally certified for purposes of the settlement; (d) whether
Plaintiffs and Class Counsel should be finally appointed as Class Representatives and
Class Counsel; (€) the amount of aftorneys’ fees, costs, and expenses that should be
awarded to Class Counsel; and (f) whether the Court should grant Service Awards to
the Class Representatives. The Court will also hear any objections by Settlement
Class Members to: (a) the scttlement; (b) the award of attorneys’ fees, costs, and

expenses to Class Counsel; (¢) Service Awards to the Class Representatives; and (d)
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such other matters the Court deems appropriate.

iV. Notice to the Class

7 The Court approves, as to form and content, the use of the Claim Form in a
form substantially similar to the claim form attached as Exhibit A to the Settlement
Agreement,

&  The Court approves, as to form and content, the Notice of Proposed Class
Action Settlement (“Long Form Notice”) to be posted on the Settlement Website, in a
form substantially similar to the one attached as Exhibit B to the Settlement Agreement.

9 The Court approves, as to form and content, the Short Form Notice
(Postcard Notice) and SSN Postcard Notice to be mailed to Settiement Class Members
and SSN Settlement Class Members in a form substantially similar to the ones attached
as BExhibits C and D to the Settlement Agreement.

10 The Court finds that the mailing and distribution of the Class Notice
substantially in the manner and form set forth in the Settlement Agreement, attached as
Exhibit 1 to the Motion: (a) constitute the best notice to Settlement Class Members
practicable under the circumstances; (b) are reasonably calculated, under the circumstances,
to describe the terms and effect of the Scttlement Agreement and of the settlement and to
apprise Settlement Class Members of their right to object to the proposed settlement; (c) are
reasonable and constitute due, adequate, and sufficient notice to all persons entitled to
receive such notice; and (d) satisfy all applicable requirements of Federal Rule of Civil
Procedure 23(c)(2) and (€), the Due Process Clauses under the United S‘tates Constitution,

the Rules of this Court, and other applicable laws,
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11. The firm Epiq Class Action & Claims Solutions, Inc. (“Settlement
Administrator”) is hereby abpointed as Settlement Administrator to supefvise and
administer the notice procedure, as well as the processing of claims as more fully set forth
below.

12 No later than 21 days after entry of the Preliminary Approval Order (the
“Notice Date”), the Seitiement Administrator will notify Settlement Class Members of the
settlement with the Postcard Notices and SSN Posteard Notices, substantially similar to the
forms attached to the Settlement Agreement as Exhibits C and D, by U.S. mail to all
Settlement Class Members that Guardian has known addresses for, The Claims
Administrator will establish and maintain a Settlement Website throughout the Claims
Period, which will contain the Postcard Notices, the Long Form Notice, and the Claim
Form to either submit online or download and mail to the Settlement Administrator before
the Claims Deadline.

13 Settlement Class Members who wish to submit a claim in the settlement shall
complete and submit Claim Forms in accordance with the instructions contained therein.
Any such claim must be postmarked or submitted electronically no later than 90 days from
the date that the Class Notice is sent to submit a claim—the “Claims Deadline.”

4 The Claim Forms submitted by cach Settlement Class Member must: (a) be
properly completed, signed, and submitted in a timely manner in accordance with the
preceding paragraph; (b) be accompanied by adequate supporting documentation, as
required by and as specified in the Settlement Agreement; and (c) be complete and contain

no deletions or modifications of any of the printed matter contained therein.
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15 Any Settlement Class Member who files a Claim Form shall reasonably
cooperate ‘With the Settlement Administrator, including bylpromptiy responding to any
inquiry made by the Settlement Administrator. Any Settlement Class Member who does
not timely submit a Claim Form within the time provided in the Settlement Agreement
(except those Settlement Class Members who opt-out) are barred from receiving any
benefits under the Settlement Agreement and shall be bound by the Settlement Agreement,
the Final Judgment and Order, and the Releases therein, unless otherwise ordered by the
Court.

16 Settlement Class Members will have no later than 60 days from the date the
Class Notice is issued to decide whether to exclude themselves from the settlement (the
“Opt-Out Deadline”). Any Class Member wishing to opt out of the Settlement Class shail
individually sign and timely submit written notice of such intent to the Claims Administrator
at the address provided in the Class Notice. A written opt-out notice must include an
individual signature and state the name, address, and phone number of the person seeking
exclusion. A written opt-dut notice must also clearly manifest a person’s intent to be
excluded from the Settlement Class. To be cffective, a written opt-out notice must be
postmarked no later than 60 days from the date the Class Notice is issued, or any other date
set by the Court. Settlement Class Members who exclude themselves from the Settlement
shall not be eligible to receive any benefits of nor be bound by the terms of the Settlement
Agreement.

17 Any Settlement Class Member may appear in person or through counsel, at

his or her own expense, at the Final Approval Heating to object to the Settlement. No
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Settlement Class Member will be heard, and no papers submitted by any Settlement Class
Membet will be considered, unless, no lalter than 60 days from the date the Class Notice is
issued, the Settlement Class Member files with the Court and serves Class Counsel,
Guardian and Actimize’s Counsel, and Webster Bank’s Counsel with written objections
that: (i) include the case name and number; (ii) set forth the Settlement Class Member’s
full name, cutrent address, and telephone number; (iii) contain the Settlement Class
Member’s original signature; (iv) state that the Settlement Class Member objects to the
Settlement, in whole or in part; (v) set forth a statement of the legal and factual basis for the
Objection; and (vi) provide copies of any documents that the Settlement Class Member
wishes to submit in support of his/her position. In addition to the foregoing, objections
should also provide the following information: (a) a list, by case name, court, and docket
number, of all other cases in which the objector (directly or through a lawyer) has filed an
objection to any proposed class action settlement within the Tast three (3) years and (b) a list,
by case number, court, and docket number, of all other cases in which the objector has been
a named plaintiff in any class action or served as a lead plaintiff or class representative. Any
Settlement Class Member who fails to object in this manner will be deemed to have waived
and forfeited any and all rights he or she may have to appear separately and to object to the
Settlement Agreement, and the Settlement Class Member shall be bound by all the terms of
the Settlement Agreement and by all proceedings, orders, and judgments in the Litigation,
I8 If an objecting Settlement Class Member intends to appear at the Final
Approval Hearing through counsel, he or she must also identify the attorney(s) representing
the objecting Settlement Class Member who will appear at the Final Approval Hearing and

8



Case 2:23-cv-02115-WJIM-LDW Document 44 Filed 01/03/24 Page 9 of 11 PagelD: 688

include the attorney(s) name, address, phone number, e-mail address, state bar(s) to which

counsel is admitted, as well as associated state bar numbets.

V.  Final Approval Schedule and Final Approval Hearing

19 All opening briefs and documents in support of any application by Plaintiffs
for attorney’s fees, costs, and expenses, and for service awards for Class Representatives,
shall be filed and served by no later than 14 days prior to the deadline for Settlement Class
Members to object or exclude themselves from the Settlement Agreement. Plaintiffs shall
file a Motion for Final Approval of the Class Action Settlement no later than 14 days prior
to the Final Approval Hearing.

20 At or after the Final Approval Hearing, the Court shall determine whether any
applications for service awards and for attorney’s fees, costs, and expenses should be
approved. The Court reserves the right to enter a Final Judgment and Order approving the
Settlement regardless of whether it has awarded the service award, or attorney’s fees, costs,
and expenses.

21, All reasonable expenses incurred in identifying and 116tifying Settlement
Class Members, as well as administering the settlement, shall be the responsibility of
Defendants and shall be paid out of the Seitlement Fund as set forth in the Settlement
Agreement.

2 Neither this Order, the Settlement Agreement, nor any of its terms or
provisions, nor any of the negotiations or proceedings connected with it, shall be construed
as an admission or concession by Defendants of the truth of any of the allegations in the
Litigation, or of any liability, fault, or wrongdoing of any kind.

9
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2. The Court reserves the right to adjourn the date of the Final Approval Hearing
without further notice to the Settlement Class Members, and retains jurisdiction to consider
all further applications arising out of or connected with the proposed settlement, The Court
may approve the settlement, with such modifications as may be agreed to by the Parties to the
seltlement Agreement, if appropriate, without further notice to the Settlement Class.

24, If the Settlement Agreement and the settlement set forth therein is not
approved or consummated for any reason whatsoever, the Settlement Agreement and
settlement and all proceedings had in connection therewith shall be without prejudice to the
rights of the parties to the Settlement Agreement status quo ante.

25 Until otherwise ordered by the Court, the Court shall continue to stay all
proceedings in the Lawsuit other than proceedings necessary to carry out or enforce the
terms and conditions of the Settlement Agreement,

X, The preliminarily approved Settlement shall be administered according to its
terms pending the Final Approval Hearing. Deadlines arising under the Settlement and this

Order include, but are not limited to:

 EVENT | . DATE.

Guardian to provide the Class Member 7 days after entry of Preliminary Approval
Information to Settlement Administrator Order

21 days after entry of Preliminary

Notice Date Approval Order

Deadline for Plaintiffs to File Motion for
Attorneys® Fees, Costs, Expenses, and Service
Awards for Class Representatives

14 days before the Opt-Out and Objection
Deadlines

Opt-Out and Objection Deadlines 60 days after Notice Date

10
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14 Days after the Objection Deadline or

Deadline for Parties to Respond to Objections [Receipt of Any Timely Submitted
Objection, whichever is later

Deadline for Class Members

to Submit Claim Forms 90 days after Notice Date

Deadline for Plaintiffs to File Motion for Final

Approval of Class Action Settlement 14 days prior to Final Approval Hearing

No less than 100 Days after the entry of

Final Approval Hearing this Order

IT IS SO ORDERED

Date: Januat , 2024 %/M

WILLIAM ARTINY U.S.D.J.
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