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UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY 
 

 

MADELINE HERRERA, individually and 
on behalf of all others similarly situated, 
 
                                          Plaintiffs, 

 
vs. 
 
GOYA FOODS, INC., and A.N.E. 

SERVICES, INC., 
 
                                            Defendants. 

: 

: 
: 
: 
: 

: 
: 
: 
: 

: 
: 
: 
: 

: 
: 
: 

 

Civil Action No. _______________ 
 
 
 

 

DEFENDANTS’ 

NOTICE OF REMOVAL 

 

TO THE JUDGES OF THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF NEW JERSEY: 

 
 Defendants Goya Foods, Inc. (“Goya”), and A.N.E. Services, Inc. (“A.N.E.“) (collectively , 

“Defendants”) hereby notice the removal of this action from the Superior Court of New Jersey, 

Law Division, Essex County, in which it is pending, to the United States District Court for the 

District of New Jersey, pursuant to 28 U.S.C. §§ 1332, 1441 and 1446, and as grounds therefore 

show as follows: 
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I. INTRODUCTION 

1. Plaintiff Madeline Herrera (“Plaintiff”) commenced this civil action on or about 

May 13, 2021, by filing a putative class action complaint (the “Complaint”) against Defendants in 

the Superior Court, Law Division, Essex County, captioned Madeline Herrera v. Goya Foods, Inc. 

and A.N.E. Services, Inc., ESX-L-003861-21 (hereinafter referred to as the “State Court Action”).  

(See Exhibit A attached hereto).     

2. The Complaint asserts two counts against Defendants: (1) Violation of the 

Connecticut Minimum Wage Act, and (2) Breach of Contract. 

3. To date, Plaintiff has not served Defendants with the Complaint. 

II. VENUE 

4. The New Jersey Superior Court, Essex County is located within the District of New 

Jersey, Newark Vicinage.  See 28 U.S.C. § 110.  Therefore, venue is proper in this Court because 

the State Court Action is being removed to the “district and division embracing the place where 

such action is pending.” 28 U.S.C. § 1441(a).  

III. BASIS FOR REMOVAL - DIVERSITY 

5. This action is properly removable under 28 U.S.C. § 1441(a), because the United 

States District Court has original jurisdiction pursuant to 28 U.S.C. § 1332(a), which provides, 

“The district courts shall have original jurisdiction of all civil actions where the matter in  

controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between . 

. . citizens of different States. . . .” 

6. In Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 549 (2005), the 

Supreme Court held that 28 U.S.C. § 1367 permits a federal court to exercise supplemental 
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jurisdiction over the claims of all class members so long as the named plaintiff has a claim in 

excess of $75,000. 

A. The Amount in Controversy Exceeds $75,000.00 

7. This is an action to recover damages for alleged violations of the Connecticut 

Minimum Wage Act (“CMWA”), and Breach of Contract. 

8. Plaintiff purports to bring her CMWA claim on behalf of herself, and a class 

consisting of “all persons who worked, on a full time basis, for Defendants in the State of 

Connecticut during the Class period, as sales representatives and signed a Broker Agreement, 

directly or on behalf of a business entity.” (Compl ¶ 42). 

9. Plaintiff seeks to recover, among other things, alleged deductions from her 

commissions during the time period she performed services for ANE, which she claims were 

unlawful under the CMWA, as well as liquidated damages, costs and expenses of this action, and 

reasonable attorneys’ fees. (Compl. ¶¶ 60-61).  Defendants deny Plaintiff’s allegations and further 

deny that she is entitled to any damages she seeks in her Complaint. 

10. In an action under the CMWA, liquidated damages can be twice the amount of 

recovered wages.  Conn. Gen. Stat. § 31-72.  Courts routinely consider liquidated or multiple 

damages in assessing the amount-in-controversy where, as here, such damages are provided for by 

the pertinent statute.  See, e.g., Talalai v. Cooper Tire & Rubber Co., 2001 WL 1877265, *3 

(D.N.J. Jan. 8, 2001) (considering statutory treble damages in assessing amount in controversy); 

Lucas v. Ultima Framingham LLC, 973 F.Supp.2d 98, 102 (D. Mass. 2013) (“[I]f the defendants 

can now show that if plaintiff prevails he is likely to be entitled to actual damages of more than 

$25,000 – which would become more than $75,000 after the statutory trebling – they will have 

shown that this case meets the amount-in-controversy requirement.”).    
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11. Likewise, when mandated or allowed by statute, reasonable attorney’s fees may be 

included in the amount in controversy for purposes of diversity jurisdiction. Frederico v. Home 

Depot, 507 F.3d 188, 199 (3d Cir. 2007). In a successful action under the CMWA, “reasonable 

attorney's fees as may be allowed by the court.” Conn. Gen. Stat. § 31-72. 

12. Plaintiff’s costs and expenses and attorneys’ fees relating to her CMWA claim are 

accruing and will likely contribute at least tens of thousands of additional dollars to the actual 

amount in controversy. 

13. In addition to her CMWA claim on behalf of herself and the putative class, Plaintiff 

also asserts a breach of contract claim on behalf of herself, alleging “Defendants breached its 

contract of employment with Plaintiff, specifically ¶ 19 and its ‘Best Efforts’ provision entered 

into with Plaintiff, when it terminated her despite her performance being in accord with the ‘Best 

Efforts’ as she provided a legitimate explanation (her medical leave) for not providing services for 

a duration of time and therefore did not commit a non-curable breach.” (Compl. ¶ 64)    

14. In 2019, as an independent contractor sales broker performing services for ANE, 

Plaintiff received approximately $75,000.00 in commissions and other income.  See Declaration 

of Ryan T. Warden ¶ 2, attached hereto as Exhibit B.  In 2020, Plaintiff had already received 

approximately $55,000.00 in commissions and other income as of her termination in June 2020.  

Id. at ¶ 3. Had the contract not been terminated, and had Plaintiff continued to perform services 

for ANE from June 2020 until the present, it is reasonable to assume, based on her track record, 

she would have received at least $75,000.00 in commissions and other income, thus satisfying the 

amount-in-controversy requirement based on lost commissions and other income due to the alleged 

breach of contract, alone.  This is to say nothing of the “common law punitive damages” Plaintiff 

also seeks to recover on her breach of contract claim.  (Compl., Prayer for Relief (c)).   See Packard 
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v. Provident Nat. Bank , 994 F.2d 1039, 1046 (3d Cir. 1993) (citing Bell v. Preferred Life Assur. 

Soc’y, 320 U.S. 238, 240 (1943)) (“When both actual and punitive damages are recoverable, 

punitive damages are properly considered in determining whether the jurisdictional amount has 

been satisfied.”). 

15. Accordingly, the amount in controversy exceeds the sum or value of $75,000, 

exclusive of interest and costs. 

B. Complete Diversity of Citizenship Exists  

16. Upon information and belief, Plaintiff is a citizen of the State of Connecticut.  

(Compl. ¶ 3). 

17. A corporation shall be deemed to be a citizen of every State and foreign state by 

which it has been incorporated and of the State or foreign state where it has its principal place of 

business. 28 U.S.C. § 1332(c)(1). A corporation has its principal place of business where its high 

level officers direct, control, and coordinate the corporation’s activities, i.e., its “nerve center,” 

which will typically be found at its corporate headquarters. Hertz Corp. v. Friend, 559 U.S. 77, 93 

(2010). 

18. Defendant Goya is a Delaware corporation and has its principal place of business 

in New Jersey. Defendant Goya is therefore a citizen of Delaware and New Jersey within the 

meaning of  28 U.S.C. § 1332. 

19. Defendant A.N.E. is a Delaware corporation and has its principal place of business 

in New Jersey.  Defendant A.N.E. is therefore a citizen of Delaware and New Jersey within the 

meaning of  28 U.S.C. § 1332. 

20. Complete diversity of citizenship therefore exists, and this case is removable 

under 28 U.S.C. § 1441(b). 
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IV. DEFENDANTS TIMELY REMOVED PLAINTIFF’S COMPLAINT AND THE 

FORUM DEFENDANT RULE DOES NOT BAR REMOVAL 

 

21. Although Defendants are citizens of New Jersey, they have not yet been served, 

and the “forum-defendant rule” of 28 U.S.C. § 1441(b)(2) does not bar removal. That provision 

states that: 

A civil action otherwise removable solely on the basis of the jurisdiction under 
section 1332(a) of this title may not be removed if any of the parties in interest 

properly joined and served as defendants is a citizen of the State in which such action 
is brought. 
 

28 U.S.C. § 1441(b)(2) (emphasis added). 
 
22. By its plain text, the rule precludes removal by an in-state defendant based on 

diversity jurisdiction only if the defendant has been properly joined and served with the complaint. 

28 U.S.C. § 1441(b)(2). Thus, the rule does not preclude an in-state defendant’s removal of an 

action before being properly served with a complaint. 

23. That is precisely the result reached by the U.S. Court of Appeals for the Third 

Circuit in Encompass Ins. Co. v. Stone Mansion Rest. Inc., 902 F.3d 147 (3d Cir. 2019). There, the 

court reviewed the district court’s denial of the plaintiff’s motion to remand after the in-state 

defendant removed the case before being properly served with the complaint. Encompass Ins. Co., 

902 F.3d at 149. The court affirmed the district court’s denial of remand, holding that the text of 

28 U.S.C. § 1441(b)(2) is “unambiguous” and does not preclude an otherwise “forum defendant” 

from removing an action before that defendant has been properly served with the complaint. Id. at 

152-153. 

24. At the time Defendants removed this action to this Court, Plaintiff had not served 

Defendants with the Complaint. 
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25. In accordance with controlling Third Circuit precedent in Encompass, the Forum 

Defendant Rule that is set forth in 28 U.S.C. § 1441(b)(2) is inapplicable because Plaintiff did not 

serve Defendants with the Complaint at the time Defendants removed the action to this Court. 

V. ALL OTHER STATUTORY PREREQUISITES HAVE BEEN MET 

26. Written notice of the filing of this Notice of Removal will be promptly served upon 

Plaintiff’s counsel of record in accordance with 28 U.S.C. § 1446(d). 

27. A true and correct copy of this Notice of Removal will also be promptly filed with 

the Superior Court of New Jersey, Essex County, Law Division, in accordance with 28 U.S.C. § 

1446(d). A true and correct copy of Defendants’ notice to the state court is attached as Exhibit 

“C.” 

28. All pleadings filed in the state court are attached as Exhibit “A.” 

29. This case also meets the requirements for removal to this Court under 28 U.S.C. § 

1441(a) because this civil action is one in which the district courts of the United States have 

original jurisdiction, and this Court is the district court embracing the place where the state court 

action was pending. 

WHEREFORE, Defendants Goya Foods, Inc. and A.N.E. Services, Inc. request that the 

above action be removed to this Court. 

  Respectfully submitted, 

  OGLETREE, DEAKINS, NASH, 
  SMOAK & STEWART, P.C. 

 

  
 
Date: May 21, 2021     By:  s/Ryan T. Warden    

Ryan T. Warden 

10 Madison Avenue, Suite 400 
Morristown, New Jersey 07960 
(973) 656-1600 
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ryan.warden@ogletreedeakins.com 
Attorneys for Defendants Goya 
Foods, Inc. and A.N.E. Service, Inc. 

          

CERTIFICATION PURSUANT TO LOCAL RULE 11.2 
 

The undersigned counsel for Defendants certifies that the matter in controversy is not the 

subject of any other action pending in any court and Defendants knows of no other action pending 

in any court, or of any pending arbitration or administrative proceeding.   

s/Ryan T. Warden   
Ryan T. Warden 

             

  
Dated: May 21, 2021 
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  ESSEX COUNTY - CIVIL DIVISION
  SUPERIOR COURT OF NJ
  465 MARTIN LUTHER KING JR BLVD
  NEWARK           NJ 07102
                                             TRACK ASSIGNMENT NOTICE
  COURT TELEPHONE NO. (973) 776-9300
  COURT HOURS  8:30 AM - 4:30 PM

                              DATE:   MAY 13, 2021
                              RE:     HERRERA MADELINE  VS GOYA FOODS, INC.
                              DOCKET: ESX L -003861 21

       THE ABOVE CASE HAS BEEN ASSIGNED TO:  TRACK 2.

       DISCOVERY IS   300 DAYS AND RUNS FROM THE FIRST ANSWER OR 90 DAYS
  FROM SERVICE ON THE FIRST DEFENDANT, WHICHEVER COMES FIRST.

       THE PRETRIAL JUDGE ASSIGNED IS:  HON BRUCE BUECHLER

        IF YOU HAVE ANY QUESTIONS, CONTACT TEAM     001
  AT:  (973) 776-9300 EXT 57395.

        IF YOU BELIEVE THAT THE TRACK IS INAPPROPRIATE YOU MUST FILE A
   CERTIFICATION OF GOOD CAUSE WITHIN 30 DAYS OF THE FILING OF YOUR PLEADING.
        PLAINTIFF MUST SERVE COPIES OF THIS FORM ON ALL OTHER PARTIES IN ACCORDANCE
  WITH  R.4:5A-2.
                              ATTENTION:
                                               ATT: ANTHONY L. MARCHETTI
                                               MARCHETTI LAW, PC
                                               317 DELSEA DR
                                               P.O. BOX 656
                                               SEWELL           NJ 08080

  ECOURTS

ESX L  003861-21   05/14/2021 4:17:42 AM  Pg 1 of 1 Trans ID: LCV20211207291 
Case 2:21-cv-11628-ES-AME   Document 1-1   Filed 05/21/21   Page 17 of 17 PageID: 25



EXHIBIT B 
 

 

 

 
 

 

 

 
 

 

 

 
 

 

Case 2:21-cv-11628-ES-AME   Document 1-2   Filed 05/21/21   Page 1 of 3 PageID: 26



 

 

Ryan T. Warden 
Kevin P. Hishta (pro hac vice to be filed) 

Margaret Santen (pro hac vice to be filed) 

OGLETREE, DEAKINS, NASH 

SMOAK & STEWART, P.C. 
10 Madison Avenue, Suite 400 

Morristown, New Jersey 07960 
(973) 656-1600 
ryan.warden@ogletreedeakins.com 
Attorneys for Defendants Goya Foods, Inc. 

and A.N.E. Services, Inc. 
  

UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY 

 

 
MADELINE HERRERA, individually and 
on behalf of all others similarly situated, 
 

                                          Plaintiffs, 
 
vs. 
 

GOYA FOODS, INC., and A.N.E. 
SERVICES, INC., 
 
                                            Defendants. 

: 
: 
: 
: 

: 
: 
: 
: 

: 
: 
: 
: 

: 
: 
: 
: 

 
Civil Action No. _______________ 
 
 

 
 

DECLARATION OF RYAN T. WARDEN 

 
 Ryan T. Warden, being of full age, hereby declares as follows: 

 
1. I am an attorney at law in the State of New Jersey and a Shareholder in the law firm 

of Ogletree, Deakins, Nash, Smoak & Stewart, P.C., attorneys for Defendant Goya Foods, Inc. 

(“Goya”) and A.N.E. Service, Inc., incorrectly identified as “A.N.E. Services, Inc.” (“ANE,” and 

together with Goya “Defendants”) in the above captioned matter.  As such, I have personal 
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knowledge of the matters stated herein.  I make this declaration in support of Defendants’ Notice 

of Removal.  

2. I have reviewed ANE’s records and they show that Plaintiff received approximately 

$75,000.00 in commissions and other income in 2019. 

3. The records also show that Plaintiff received more than $55,000.00 in commissions 

and other income from January through June 2020. 

I declare that the foregoing statements made by me are true.  I am aware that if any of the 

foregoing statements made by me are willfully false, I am subject to punishment.   

 
 

 
Dated:   May 21, 2021      _/s/ Ryan T. Warden______ 

Ryan T. Warden 
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Ryan T. Warden (I.D. # 044322006) 

Kevin P. Hishta (pro hac vice to be filed) 
Margaret Santen (pro hac vice to be filed) 

OGLETREE, DEAKINS, NASH 

SMOAK & STEWART, P.C. 

10 Madison Avenue, Suite 400 

Morristown, New Jersey 07960 
(973) 656-1600 

ryan.warden@ogletreedeakins.com 

Attorneys for Defendants Goya Foods, Inc. 

and A.N.E. Services, Inc. 

  

 

 

MADELINE HERRERA, individually and on 

behalf of all others similarly situated, 
 

                                          Plaintiffs, 

 

vs. 

 
GOYA FOODS, INC., and A.N.E. SERVICES, 

INC., 

 

                                            Defendants. 

: 

: 

: 
: 

: 

: 

: 

: 
: 

: 

: 

: 

: 

: 
: 

: 

 

SUPERIOR COURT OF NEW JERSEY 

ESSEX DIVISION 
LAW DIVISION 

 

Docket No. ESX-L-003861-21 

 

 
 

 

DEFENDANTS’ NOTICE OF FILING NOTICE 

OF REMOVAL  

 

Defendants Goya Foods, Inc, and A.N.E. Service, Inc. (incorrectly identified as “A.N.E. 

Services, Inc.”), hereby give notice that, by the filing of a Notice of Removal, a copy of which is 

attached hereto as Exhibit “1” in the United States District Court for the District of New Jersey, 

this case has been removed to said District Court pursuant to 28 U.S.C. §§ 1332, 1441 and 1446.  

  Respectfully submitted, 

  OGLETREE, DEAKINS, NASH, 
  SMOAK & STEWART, P.C. 

 

  
 
Date: May 21, 2021     By:  s/Ryan T. Warden   

Ryan T. Warden 
10 Madison Avenue, Suite 400 
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Morristown, New Jersey 07960 
(973) 656-1600 
ryan.warden@ogletreedeakins.com 

Attorneys for Defendants Goya 
Foods, Inc. and A.N.E. Service, Inc. 
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PROOF OF SERVICE 
 

I am over the age of 18 and not a party to this action.  On this date, I served a true copy of 

the attached:  

NOTICE OF REMOVAL & LOCAL CIVIL RULE 11.2 CERTIFICATION 

 
on the party listed below, via prepaid first class mail upon her attorney of record: 

Anthony L. Marchetti, Jr.  

MARCHETTI LAW, P.C. 
317 Delsea Drive 
Sewell, NJ 08080 

 Ravi Sattiraju 

SATTIRAJU & THARNEY, LLP 
50 Millstone Rd. 
Building 300, Suite 202 
East Windsor, NJ 08520 

 
 
 
 

 
 
 
 

 I declare under penalty of perjury that the foregoing is true and correct. 
 
 
Dated:  May 21, 2021  

        s/Ryan T. Warden    
Ryan T. Warden 
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X

/s/ Ryan T. Warden
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