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                                   UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

 

LUZ HERNANDEZ, 

On behalf of herself and all others 

similarly situated, 

 

Plaintiff, 

    v. 

 

ERNIE GREEN INDUSTRIES, INC. 

 

Defendant. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

CASE NO. 1:17-cv-283 

 

JUDGE 

 

PLAINTIFF’S CLASS AND 

COLLECTIVE ACTION 

COMPLAINT 

 

Plaintiff, Luz Hernandez, by and through counsel, for her Class and Collective Action 

Complaint against Defendant, Ernie Green Industries, Inc., states and alleges the following: 

INTRODUCTION 

1. This case challenges policies and practices of Defendant that violated the Fair 

Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201-219 and the Ohio Minimum Fair Wage Act (the 

“Ohio Act”), Ohio Rev. Code Ann. § 4111.03; 43 et seq.   

2. Plaintiff brings this case as an FLSA “collective action” pursuant to 29 U.S.C. § 

216(b), which provides that “[a]n action to recover the liability“ prescribed by the FLSA “may be 

maintained against any employer … by any one or more employees for and in behalf of himself or 

themselves and other employees similarly situated.“  Plaintiff brings this case on behalf of herself 

and other “similarly-situated” persons who may join this case pursuant to § 216(b) (“Potential Opt-

Ins”). 
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3. Plaintiff also brings this case as a class action pursuant to Fed. R. Civ. P. 23 on 

behalf of herself and other members of a class of persons, defined herein, who assert factually-

related claims under the Ohio Act (the “Ohio Class”).  

JURISDICTION AND VENUE 

 

4. This Court has jurisdiction over Plaintiff’s FLSA claim pursuant to 28 U.S.C. § 

1331 and 29 U.S.C. § 216(b).  

5. This Court has supplemental jurisdiction over Plaintiff’s claims under the Ohio Act 

because those claims are so related to the FLSA claims as to form part of the same case or 

controversy.  

6. Venue is proper in this judicial district and division pursuant to 28 U.S.C. § 1391(b) 

because a substantial part of the events or omissions giving rise to Plaintiff’s claims occurred here. 

PARTIES 

 

7. At all times relevant, Plaintiff was a citizen of the United States.  From 

approximately November 2012 to November 2016, Plaintiff worked for Defendant as an hourly 

non-exempt employee in its Brooklyn, Ohio facility.  Plaintiff consents in writing to be a party to 

this collective action pursuant to 29 U.S.C. § 216(b).  Exhibit A.   

8. Defendant is a for-profit Ohio corporation.  Defendant’s principal place of business 

is in Columbus, Ohio.  Defendant’s registered agent is Samuel T. Morgan, 1785 Big Hill Road, 

Kettering, Ohio  45439. 

FACTUAL ALLEGATIONS  

 

Defendant’s Status As “Employer” 

 

9. At all times relevant, Defendant was an “employer” within the meaning of the 

FLSA, 29 U.S.C. § 203(d), and corresponding provisions of the Ohio Act. 
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10. Defendant’s hourly employees included Plaintiff, the Potential Opt-Ins who may 

join this case pursuant to 29 U.S.C. § 216(b), and all members of the Ohio Class. 

11. At all times relevant, Defendant was an enterprise within the meaning of 29 U.S.C. 

§ 203(r), and an enterprise engaged in commerce or in the production of goods for commerce 

within the meaning of 29 U.S.C. § 203(s)(1). 

Hourly Employees’ Compensation 

 

12. Plaintiff, the Potential Opt-Ins who may join this case pursuant to 29 U.S.C. § 

216(b), and the members of the Ohio Class are current or former hourly employees of Defendant.  

They were paid hourly wages as well as bonuses.  The bonuses were non-discretionary.   

13. They frequently worked more than forty (40) hours in a single workweek, entitling 

them to overtime compensation under the FLSA and the Ohio Act.  

Defendant’s Miscalculation of Overtime Compensation 

 

14. The FLSA as well as the Ohio Act required Defendant to pay overtime 

compensation to its hourly employees at one and one-half times their “regular rate,” and to include 

in the calculation of their regular rates “all remunerations for employment paid to, or on behalf of, 

the employee,” including non-discretionary bonuses.  29 U.S.C. § 207(e)(3); 29 C.F.R. 778.117; 

Ohio Rev. Code Ann. § 4111.03(A) (incorporating FLSA standards). 

15. Defendant unlawfully excluded the bonuses it paid to its hourly employees in 

determining their “regular rates” for purposes of overtime compensation.  Defendant thereby 

miscalculated and underpaid the overtime compensation it paid to its hourly employees, including 

Plaintiff, the Potential Opt-Ins who may join this case pursuant to 29 U.S.C. § 216(b), and the 

members of the Ohio Class. 
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COLLECTIVE ACTION ALLEGATIONS 

 

16. Plaintiff incorporates by reference the foregoing allegations as if fully rewritten 

herein.  

17. Plaintiff brings this case as an FLSA “collective action” pursuant to 29 U.S.C. § 

216(b), which provides that “[a]n action to recover the liability“ prescribed by the FLSA “may be 

maintained against any employer … by any one or more employees for and in behalf of himself or 

themselves and other employees similarly situated.“ 

18. The Potential Opt-Ins who are “similarly situated” to Plaintiff with respect to 

Defendant’s FLSA violations consist of: 

All present and former hourly employees of Defendant during the 

period three years preceding the commencement of this action to 

the present who were eligible for non-discretionary bonuses and 

who worked more than forty hours in one or more workweeks 

during which they earned such bonuses. 

 

19. Such persons are “similarly situated” with respect to Defendant’s FLSA violations 

in that all were hourly employees of Defendant, all were subjected to and injured by Defendant’s 

unlawful practice of excluding bonuses from the calculation of employees’ “regular rates” for 

overtime compensation, and all have the same claims against Defendant for unpaid wages and 

overtime compensation as well as for liquidated damages, attorneys’ fees, and costs. 

20. Conditional certification of this case as a collective action pursuant to 29 U.S.C. § 

216(b) is proper and necessary so that such persons may be sent a Court-authorized notice 

informing them of the pendency of this action and giving them the opportunity to “opt in.” 

21. Plaintiff cannot yet state the exact number of similarly-situated persons but avers, 

upon information and belief, that they consist of over 100 persons.  Such persons are readily 

identifiable through the payroll records Defendant has maintained, and was required to maintain, 
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pursuant to the FLSA and Ohio law.  29 U.S.C. § 211(c) & 29 C.F.R. § 215.2; Ohio Const. art. II, 

§ 34a. 

CLASS ACTION ALLEGATIONS 

(Ohio Class) 

 

22. Plaintiff incorporates by reference the foregoing allegations as if fully rewritten 

herein. 

23. Plaintiff brings this case as a class action pursuant to Fed. R. Civ. P. 23 on behalf 

of herself and other members of a class of persons who assert claims under the laws of the State 

of Ohio (the “Ohio Class”), defined as: 

All present and former hourly employees of Defendant in Ohio 

during the period two years preceding the commencement of this 

action to the present who were eligible for non-discretionary 

bonuses and who worked more than forty hours in one or more 

workweeks during which they earned such bonuses. 

 

24. The Ohio Class is so numerous that joinder of all class members is impracticable.  

Plaintiff cannot yet state the exact number of class members but aver, upon information and belief, 

that they consist of over 100 persons.  The number of class members as well as their identities are 

ascertainable from the payroll records Defendant has maintained, and was required to maintain, 

pursuant to the FLSA and Ohio law.  29 U.S.C. § 211(c) & 29 C.F.R. § 215.2; Ohio Const. art. II, 

§ 34a. 

25. There are questions of law or fact common to the Ohio Class, including but not 

limited to: 

a) Whether Defendant miscalculated the overtime compensation it 

paid to Plaintiff and other class members by excluding bonuses from 

the calculation of their “regular rates” for purposes of overtime 

compensation. 
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b) Whether Plaintiffs and other class members would have received 

additional overtime compensation if bonuses had properly been 

included in their “regular rates” of pay, and, if so, in what amount. 

 

26. Plaintiff’s claims are typical of the claims of other members of the Ohio Class.  

Plaintiff’s claims arise out of the same uniform course of conduct by Defendant, and are based on 

the same legal theories, as the claims of other class members. 

27. Plaintiff will fairly and adequately protect the interests of the Ohio Class.  

Plaintiff’s interests are not antagonistic to, but rather are in unison with, the interests of other class 

members.  Plaintiff’s counsel have broad experience in handling class action litigation, including 

wage-and-hour litigation, and are fully qualified to prosecute the claims of the Ohio Class in this 

case. 

28. The questions of law or fact that are common to the Ohio Class predominate over 

any questions affecting only individual members.  The primary questions that will determine 

Defendant’s liability to the class, listed above, are common to the class as a whole, and 

predominate over any questions affecting only individual class members. 

29. A class action is superior to other available methods for the fair and efficient 

adjudication of this controversy.  Requiring class members to pursue their claims individually 

would entail a host of separate suits, with concomitant duplication of costs, attorneys’ fees, and 

demands on court resources.  Many class members’ claims are sufficiently small that they would 

be reluctant to incur the substantial cost, expense, and risk of pursuing their claims individually.  

Certification of this case as a class action pursuant to Fed. R. Civ. P. 23 will enable the issues to 

be adjudicated for all class members with the efficiencies of class litigation.  
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COUNT ONE 

(FLSA Overtime Violations) 

 

30. Plaintiff incorporates by reference the foregoing allegations as if fully rewritten 

herein. 

31. Plaintiff brings this claim for violation of the FLSA’s overtime provisions on behalf 

of herself and the Potential Opt-Ins who may join this case pursuant to 29 U.S.C. § 216(b).   

32. The FLSA requires that hourly and other non-exempt employees receive overtime 

compensation of “not less than one and one-half times” the employees’ “regular rate.”  29 U.S.C. 

§ 207(a)(1). 

33. Plaintiff and the Potential Opt-Ins should have been paid overtime compensation at 

the rate of one and one-half times their “regular rate” for all hours worked in excess of forty hours 

per workweek. 

34. Defendant miscalculated and underpaid the overtime compensation it paid to 

Plaintiff and the Potential Opt-Ins by excluding bonuses from the calculation of their “regular 

rates.” 

35. By engaging in that practice, Defendant willfully violated the FLSA and regulations 

thereunder that have the force and effect of law. 

36. As a result of Defendant’s violations of the FLSA, Plaintiff and the Potential Opt-

Ins were injured in that they did not receive overtime compensation due to them pursuant to the 

FLSA.  29 U.S.C. § 216(b) entitles them to an award of “unpaid overtime compensation” as well 

as “an additional equal amount as liquidated damages.”  Section 216(b) further provides that “[t]he 

court … shall, in addition to any judgment awarded to the plaintiff or plaintiffs, allow a reasonable 

attorney's fee to be paid by the defendant, and costs of the action.” 

 

Case: 1:17-cv-00283  Doc #: 1  Filed:  02/10/17  7 of 10.  PageID #: 7



 8 

COUNT TWO 

(Ohio Overtime Violations) 

37. Plaintiff incorporates by reference the foregoing allegations as if fully rewritten 

herein.  

38. Plaintiff brings this claim for violation of the Ohio Act, Ohio Rev. Code Ann. § 

4111.03, on behalf of herself, the Potential Opt-Ins who worked for Defendant in Ohio and who 

may join this case pursuant to 29 U.S.C. § 216(b), and all members of the Ohio Class for which 

certification is sought pursuant to Fed. R. Civ. P. 23. 

39. At all times relevant, Defendant was an employer covered by the Ohio Act, Ohio 

Rev. Code Ann. § 4111.03. 

40. Defendant violated the Ohio Act, Ohio Rev. Code Ann. § 4111.03, by excluding 

non-discretionary bonuses from the calculation of employees’ regular rates for purposes of 

overtime compensation. 

41. Defendant’s violations of Ohio Rev. Code Ann. § 4111.03 injured Plaintiff, the 

Potential Opt-Ins who worked for Defendant in Ohio, and the Ohio Class members in that they did 

not receive overtime compensation due to them pursuant to that statute. 

42. Ohio Rev. Code Ann. § 4111.10(A) provides that Defendant, having violated § 

4111.03, is “liable to the employee[s] affected for the full amount of the overtime wage rate, less 

any amount actually paid to the employee[s] by the employer, and for costs and reasonable 

attorney’s fees as may be allowed by the court.”  
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff respectfully requests that the Court: 

A. Conditionally certify this case as an FLSA “collective action” pursuant to 29 

U.S.C. § 216(b) and direct that Court-approved notice be issued to similarly-

situated persons informing them of this action and enabling them to opt in;  

 

B. Certify this case as a class action pursuant to Fed. R. Civ. P. 23 on behalf of 

Plaintiff and other members of the Ohio Class;  

 

C. Enter judgment against Defendant and in favor of Plaintiff and other members of 

the FLSA Collective and the Ohio Class; 

 

D. Award compensatory damages to Plaintiff and other members of the FLSA 

Collective and the Ohio Class in the amount of their unpaid wages and 

commissions, as well as liquidated damages in an equal amount; and 

 

E. Award Plaintiff her costs and attorneys’ fees incurred in prosecuting this action 

and such further relief as the Court deems equitable and just.  

 

      Respectfully submitted, 

 

       s/ Shannon M. Draher    

       Hans A. Nilges (0076017) 

       Shannon M. Draher (0074304) 

       Nilges Draher, LLC 

       7266 Portage Street, N.W. 

       Suite D 

       Massillon, Ohio  44646 

       330-470-4428 

       hans@ohlaborlaw.com 

       sdraher@ohlaborlaw.com 
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JURY DEMAND 

 

  

Plaintiff hereby demand a trial by jury on all issues so triable. 

 

 /s/ Shannon M. Draher   
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CONSENT TO JOIN
PURSUANT TO 29 U.S.C. §216(b)

1. I, Luz Hernandez, hereby consent and agree and opt-in to become a plaintiff class member
in a lawsuit or arbitration brought under the Fair Labor Standards Act of 1938, as amended, 29
U.S.C. §201, et seq. against my current/former employer, Ernie Green Industries, Inc., and any of
its officers, agents, parent corporations, subsidiaries, joint employers and representatives.

2. I hereby agree to be bound by any adjudication of this action by the Court or arbitrator,
whether it is favorable or unfavorable. I further agree to be bound by any collective action
settlement herein approved by my attorneys and approved by the Court or an arbitrator as fair,
adequate, and reasonable.

--DoeuSigned by:
2/9/2017 LW) tkLYIAAA,64")

DATE: SIGNATURE: 750,CC 97054V,

Luz Hernandez

PRINTED NAME
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changes in statue.

VI. Cause of Action.  Report the civil statute directly related to the cause of action and give a brief description of the cause.  Do not cite jurisdictional
statutes unless diversity.  Example: U.S. Civil Statute: 47 USC 553  Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint.  Class Action.  Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand.  In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand.  Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases.  This section of the JS 44 is used to reference related pending cases, if any.  If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.

Date and Attorney Signature.  Date and sign the civil cover sheet.
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

GERI M. SMITH, CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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          Northern District of Ohio

Luz Hernandez 

1:17-cv-283

Ernie Green Industries, Inc. 

Ernie Green Industries Inc.  
c/o Samuel T. Morgan 
1785 Big Hill Road 
Kettering, Ohio 45439

Nilges Draher 
7266 Portage St. NW. Suite D 
Massillon, Ohio 44646
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: Ernie Green Industries Failed to Pay Proper Wages, Lawsuit Allege

https://www.classaction.org/news/ernie-green-industries-failed-to-pay-proper-wages-lawsuit-allege



