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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NEIL HAMMAN and MICHAEL Case No. '22CV0593 MMAMSB
STEWART, individually and on behalf of
all others similarly situated,

L CLASS ACTION COMPLAINT
Plaintiff,

V.
CAVA GROUP, INC,,
Defendant.
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Plaintiffs Neil Hamman and Michael Stewart (“Plaintiffs’) bring this action on
behalf of themselves, and all others similarly situated against Defendant Cava Group,
Inc. (“Defendant”). Plaintiffs make the following allegations pursuant to the
investigation of their counsel and based upon information and belief, except as to the
allegations specifically pertaining to themselves, which are based on personal
knowledge.

NATURE OF ACTION

1. Plaintiffs bring this Class action lawsuit on behalf of themselves and
similarly situated consumers (“Class Members”) who purchased for personal, family,
or household use, Defendant’s grain and salad bowls (the “Products”), which are
unfit for human consumption because the packaging in which they are contained—
and is essential and integral to delivering the Products to the consuming public'—
contains heightened levels of fluorine which is independently unsafe and which is an
indicator of further unsafe per- and polyfluoralkyl substances (“PFAS”).?

2. PFAS are a group of synthetic chemicals known to be harmful to both
the environment and humans. Because PFAS persist and accumulate over time, they
are harmful even at very low levels. Indeed, “PFAS have been shown to have a
number of toxicological effects in laboratory studies and have been associated with
thyroid disorders, immunotoxic effects, and various cancers in epidemiology
studies.””

3. In fact, scientists are studying—and are extremely concerned about—

how PFAS affect human health. Consequently, the CDC outlined “a host of health

! Due to the integral and essential nature of the packaging, the term “Product” is used
herein to denote both the Product and the Product’s packaging.
2 Discovery may reveal that additional Cava products are within the scope of this
Complaint. Accordingly, Plaintiff reserves the right to include additional food
g)roducts identified throughout the course of discovery.

Nicholas J. Heckert, et al. “Characterization of Per- and Polyfluorinated Alkyl
Substances Present in Commercial Anti-fog Products and Their In Vitro Adipogenic
Activity,” Environ. Sci. Technol. 2022, 56, 1162-1173, 1162.

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 1
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effects associated with PFAS exposure, including cancer, liver damage, decreased
fertility, and increased risk of asthma and thyroid disease.”

4. Despite Defendant’s representations to consumers that its products are
“healthy,” and ‘“‘sustainable,” including on its website and in-store signage,
independent research conducted by Consumer Reports® determined that the Products

packaging contains 508.3 parts per million (ppm) of total organic fluorine, which

is an indicator that the Product contains PFAS®

5. Thus, based on Defendant’s representations, a reasonable consumer
would expect that the Products can be safely purchased and healthily consumed as
marketed and sold. However, the Products are not safe or healthy, posing a
significant health risk to unsuspecting consumers. Nor are the Products sustainable.
Yet, neither before nor at the time of purchase does Defendant notify consumers like
Plaintiffs that their Products are unsafe, unhealthy, or harmful to the environment,
contains heightened levels of fluorine indicating the presence of PFAS, or should
otherwise be approached with caution.

6. Accordingly, Plaintiffs bring their claims against Defendant individually
and on behalf of a class of all other similarly situated for (1) violation of California’s
Unfair Competition Law, Cal. Bus. & Prof. Code § 17200, et seq.; (2) violation of
the Consumer Legal Remedies Act, Cal. Civ. Code § 1750, et seq.; (3) breach of the
Implied Warranty under Song-Beverly Consumer Warranty Act, Cal. Civ. Code §

4 Harvard T.H. Chan Sch. Of Pub. Health, Health Risks of widely used chemicals
may be underestimated (June 27, 2018), https://www.hsph.harvard.edu/news/hsph-
in-the-news/pfas-health-risks-underestimated/ (last visited Apr. 26, 2022).

> Kevin Loria, “Dangerous PFAS Chemicals Are in Your Food Packaging,”
Consumer Reports, https://www.consumerreports.org/pfas-food-
packaging/dangerous-pfas-chemicals-are-in-your-food-packaging-a3786252074/
glast visited Mar. 30, 2022).

According to Toxin Free USA, “organic fluorine results identify a quantity of
organofluorine compounds (e.g., PFAS) and excludes the possibility that fluorine
may be present from other or natural sources.” See GMO Free v. CoverGirl
Cosmetics, et al., Case No. 2021-CV-0046786B (D.C. Super. Dec. 20, 2021), Docket
No. 1, 99 30-31.
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1792, et seq. and California Commercial Code § 2314; (4) violation of California’s
False Advertising Law, Cal. Bus. & Prof. Code § 17200, et seq.; (5) Fraud; (6)
Constructive Fraud; (7) Fraudulent Inducement; (8) Money Had And Received; (9)
Fraudulent Omission or Concealment; (10) Fraudulent Misrepresentation; (11)
Negligent Misrepresentation; (12) Quasi-Contract / Unjust Enrichment; (13) Breach
of Express Warranty; and (14) Negligent Failure to Warn.

THE PARTIES

7. Plaintiff Neil Hamman is a natural person and citizen of California who
resides in Ramona, California. Plaintiff Hamman has purchased the Products from
Defendant at numerous points over the past few years, including as recently as
March 2022 from a Cava located in La Jolla, California. Prior to his purchase, Mr.
Hamman reviewed Defendant’s marketing materials and in-store signage related to
his Products, including those set out herein, including that the Products were healthy
and sustainable. Mr. Hamman understood that based on Defendant’s claims, that
Products were healthy, safe for consumption, and otherwise a sustainable product.
Mr. Hamman reasonably relied on these representations and warranties in deciding
to purchase the Products, and these representations and warranties were part of the
basis of the bargain in that he would not have purchased the Products, or would not
have purchased them on the same terms, if the true facts had been known. As a
direct result of Defendant’s material misrepresentations and omissions, Mr. Hamman
suffered and continues to suffer, economic injuries.

8. Mr. Hamman continues to desire to purchase the Products from
Defendant. However, Mr. Hamman is unable to determine if the Products are
actually healthy, safe and sustainable. = Mr. Hamman understands that the
composition of the Products may change over time. But as long as Defendant
continues to market its products as “healthy” and “sustainable,” he will be unable to
make informed decisions about whether to purchase Defendant’s Products and will

be unable to evaluate the different prices between Defendant’s Products and

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 3
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competitor’s Products. Mr. Hamman is further likely to be repeatedly misled by
Defendant’s conduct, unless and until Defendant is compelled to ensure that the
Products are marketed, labeled, packaged, and advertised as safe and sustainable, are
in fact safe and sustainable.

9. Plaintift Michael Stewart is a natural person and citizen of California
who resides in San Diego, California. Plaintiff Stewart has purchased the Products
from Defendant at numerous points over the past few years, including as recently as
January 2022 from a Cava located in San Diego, California. Prior to his purchase,
Mr. Stewart reviewed marketing materials and in-store signage related to his
Products, including those set out herein, including that the Products were healthy,
safe, and sustainable. Mr. Stewart understood that based on Defendant’s claims, that
Products were safe for consumption, and otherwise a sustainable product. Mr.
Stewart reasonably relied on these representations and warranties in deciding to
purchase the Products, and these representations and warranties were part of the
basis of the bargain in that he would not have purchased the Products, or would not
have purchased them on the same terms, if the true facts had been known. As a
direct result of Defendant’s material misrepresentations and omissions, Mr. Stewart
suffered and continues to suffer, economic injuries.

10. Mr. Stewart continues to desire to purchase the Products from
Defendant. However, Mr. Stewart is unable to determine if the Products are actually
healthy, safe, and sustainable. Mr. Stewart understands that the composition of the
Products may change over time. But as long as Defendant continues to market its
products as ‘“healthy” and “sustainable,” he will be unable to make informed
decisions about whether to purchase Defendant’s Products and will be unable to
evaluate the different prices between Defendant’s Products and competitor’s
Products. Mr. Stewart is further likely to be repeatedly misled by Defendant’s

conduct, unless and until Defendant is compelled to ensure that the Products are

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 4
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marketed, labeled, packaged, and advertised as safe and sustainable, are in fact safe
and sustainable.

11. Defendant Cava Group, Inc. (“Defendant”) is a foreign corporation with
its principal place of business located in Washington, D.C..

JURISDICTION AND VENUE

12.  This Court has subject matter jurisdiction pursuant to 28 U.S.C. §
1332(d)(2)(A), as amended by the Class Action Fairness Act of 2005 (“CAFA”),
because this case is a class action where the aggregate claims of all members of the
proposed class are in excess of $5,000,000.00, exclusive of interest and costs, there
are over 100 members of the putative class, and Plaintiffs, as well as most members
of the proposed class, are citizens of different states than Defendant.

13.  This Court has personal jurisdiction over Defendant transacts substantial
business in this District, has substantial aggregate contacts with this District, engaged
in conduct that has and had a direct, substantial, reasonably foreseeable, and intended
effect of causing injury to persons throughout this District, and purposefully availed
itself of the laws of the State of California in this District, because the acts and
transactions giving rise to this action occurred in this District.

14.  This Court is the proper venue for this action pursuant to pursuant to 28
U.S.C. § 1391 because a substantial part of the events, omissions, and acts giving
rise to Plaintiffs’ claims herein occurred in this District.

FACTUAL ALLEGATIONS

A. Food and Consumer Preferences

15.  According to a recent survey, chemicals in food (including carcinogens
or cancer-causing chemicals) represents the most important food safety issue to
consumers.” Consumers ranked this concern more highly than any other concern,

including foodborne illness from bacteria and use of pesticides.®

" Tom Neltner, “Chemicals in food continue to be a top food safety concern among
consumers,” (Sept. 16, 2021), https://blogs.edf.org/health/2021/09/16/chemicals-in-

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 5
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16. At the same time, awareness of, and an inclination toward, safer
products is guiding consumer choices. One survey, for instance, found that “when
asked to choose the top three factors they prioritize when deciding between products,
the majority of consumers surveyed said they prioritize the health/safety of products
(71%) and products free of certain toxic chemicals (70%).”

17. These findings extend to the packaging of products, with 82% of
consumers agreeing that “it is important for brands to balance safety and concern for
the environment when designing product packaging.”!”

18.  Additionally, “[t]he majority of shoppers . . . are willing to spend more
for a product they know is safer, with 42% willing to spend 5-15% more, 36%
willing to spend 16-25% more, and 17% willing to spend 1-5% more.”!!

19.  Thus, there is enormous incentive for companies such as Defendant to
market their products as safe, healthy, and sustainable. Indeed, Defendant has
repeatedly and pervasively touted these considerations as reasons to purchase the
Product over competitors, creating a context for consumers to believe that the
Products are indeed safe, healthy, and sustainable. @ Examples of these
representations are included below.

20. These include statements made directly on Defendant’s website such as
“We believe you shouldn’t have to choose healthy over satisfying . . . And we work

hard every single day to make sure that promise stands.”!?

food-continue-to-be-a-top-food-safety-concern-among-consumers/ (last visited Mar.
30, 2021).

81d.

? Made Safe, “What Shoppers Want: Safe & Healthy Products,”
https://www.madesafe.org/wp-conent/uploads/2017/07/What-Shoppers-Want.pdf
(last visited Mar. 22, 2022).

10 Gray, “New Consumer Packaging Trends Are Changing the Game for Food &
Beverage Processors,” https://www.gray.com/insights/new-consumer-packaging-
trends-are-changing-the-game-for-food-beverage-processors/ (last visited Mar. 22,
2022).

' Made Safe, “What Shoppers Want,” at 3.

12 Cava, “Cava Culture,” https://cava.com/culture (last accessed Apr. 26, 2022).

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 6
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21. Defendant states on its website that “At Cava, we are about our impact
on our communities and the world. As a part of our ongoing environmental and
social responsibility efforts we are actively working to ensure our sustainable
packaging continues to be responsibly sourced, compostable, functional, and now

PFAS free.”’® An image of this is included below:

August 5, 2020

Eliminating PFAS From Our Food Packaging

At CAVA, we Care about our Bmpact on our cormmunities and on the world at lange. As part of our cngoing
environmental and social responsibility efforts we are actively working to ensure our sustainable packaging
continues to be respansibly sourced, compostable, functional, and now PRAS free. We will eliminate PRAS
from our food packaging by mid-2021, and will publicly share progress on our Commithment in the year ahead.
22. Defendant furthers its image as a go-to restaurant for healthy foods,

stating directly on its website that it only uses “Simple Ingredients.” An example is

included below:

BFrGE T B CEEAE  osoeronuUne

CAVA

MENU ABDUT LOCATIONS MEDLA CONTACT

SIMPLE INGREDIENTS

Halt, Pegpar, Oragane, Olive OIl, Bnd Laman, LEARN M

THE CAVA STORY oy YOU ARE WHAT YOU EAT

13 Cava, “Newsroom,”
https://web.archive.org/web/20220324103526/https://cava.com/newsroom (last
accessed Apr. 26, 2022).

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 7
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23.
that “Food . ..

Defendant also highlights these attributes in its in-store signage, stating
cannot be artificial” and that “Cava Grill is evolved to be smarter,

healthier, and more transparent.” An example of this representation is set out below:

CULTURE

r " orrowed, It cannot be invented
o It Gather t. Select it Prapare it Mast importantly, consume it. Food Is eulture. Culture cannot be Borrawec [t cann: oo

Food. G : :
e artificial. Culture ks an svelution, handed down from generation to generation over the ages, shsorbed and adapted to new purposes
i sce and adapted to these

iture enclures at Cava Grill. Evelve how you eat.
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24.  To this point, Defendant also partnered with the marketing firm,

Homestead, to “[d]evelop[] visuals” that convey its sentiment to consumers. As
Homestead tells it, “[1]ively colors and honest foods led to a series of in-store posters

the promote the brand’s mission,” including those such as the following:

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED
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25. Indeed, Cava’s CEO, Brett Schulmann, also echoes Defendant’s
approach to food, noting that “[pJeople are eating out more, and they’re seeking
higher-quality ingredients. When we take these naturally health nutritional profiles,
great flavors, and fulfilling foods to a reasonable price point, we’re solving a
problem for a variety of consumers on the go.”!*

26. Mr. Schulmann further remarked that a part of this requires “an
atmosphere of transparency[.]”°

27.  Mr. Schulmann has also noted that Cava’s “better for your body” and
that “consumers are mindful about what they’re ingesting[.]”!¢

28.  Mr. Schulmann has also stated that “At Cava . . . We want to show
consumers that sustainable behavior can be the norm, easy, enjoyable and cost
less.”!”

29.  Any doubt about Cava’s attempt to boost its health and sustainable bona
fides is dispelled by the in-depth profile of Cava written by Menus of Change, run by
the Culinary Institute of America. The organization wrote that “Cava Grill. ..
targets health-conscious consumers,” and “emphasizes local sourcing and the quality
of what it sources. The chain sells diners on transparency, simplicity, and purity.”!®
30. Plaintiffs saw and relied on Defendant’s marketing, including its in-

store signage and website material outlined above in making their purchases.

4 QSR, “What Inspires Cava CEO Brtt Schulman,” (Oct. 2017),
https://www.qsrmagazine.com/start-finish-what-inspires-execs/what-inspires-cava-
?Seo-brett-schulman (last accessed Apr. 26, 2022).

1d.
16 Gary Stern, “Cava: Healthy Mediterranean Chain Expanding And Acquiring,”
Forbes (Nov. 15, 2019), https://www.forbes.com/sites/garystern/2019/11/15/cava-
healthy-mediterranean-chain-expanding-and-acquiring/?sh=3987bf901434 (last
accessed Apr. 26, 2022).
17 Suzanna Blake, “How Some Operators are Striving for Better Sustainability
Standards,” (Jan. 2022), https://www.qsrmagazine.com/content/how-some-operators-
are-striving-better-sustainability-standards (last accessed Apr. 26, 2022).
18 Menus of Change, “Cava Grill,” https://www.menusofchange.org/case-
studies/cavagrill (last accessed Apr. 26, 2022).

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 10
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Plaintiffs believed that Defendant genuinely prioritized health, sustainability, and
transparency, and did not expect that Defendant, who proudly touted these qualities,
to hide the biggest secret of all: the existence of unsafe levels of fluorine which is
indicative of cancer causing PFAS in its packaging.

B. PFAS In Food Packaging Is Harmful To Humans And The
Environment

31.  On March 24, 2022, Consumer Reports released its study, “Dangerous
PFAS Chemicals Are in Your Food Packaging.”"”

32.  Consumer Reports noted that “[t]o see how often PFAS are still found
in food containers, Consumer Reports tested more than 100 food packaging products
from restaurants and grocery chains.”?°

33.  Consumer Reports wrote that “Chains that promote healthier fare such
as Cava . . . also had some packaging that contained PFAS[.]?!

34. Consumer Reports noted that it “tested products for their total organic
fluorine content, which is the simplest way to assess a material’s total PFAS content.
That’s because all PFAS contain organic fluorine, and there are few other sources of
the compound.”??

35. Indeed, this approach “is exactly what the food packaging industry does
to determine whether PFAS w[ere] ‘intentionally added’ and can be composted or

not.”%

19 Kevin Loria, “Dangerous PFAS Chemicals Are in Your Food Packaging,”
Consumer Reports (Mar. 24, 2022), https://www.consumerreports.org/pfas-food-
packaging/dangerous-pfas-chemicals-are-in-your-food-packaging-a3786252074/
(last accessed Apr. 26, 2022).

214,

2l

21d.

23 Ketura Persellin, “Study: PFAS Exposure Through Skin Causes Harm Similar to
Ingestion,” Environmental Working Group (Jan. 13, 2022),
https://www.ewg.org/news-insights/news/study-pfas-exposure-through-skin-causes-
harm-similar-ingestion (last accessed Apr. 26, 2022).

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 11
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36. The Biodegradable Products Institute (“BPI’) has adopted 100ppm as a
threshold. Likewise, the Supply Chain Solutions Center (“SPSC”) notes that it
“recommends that companies systematically screen [their products] using a total
fluorine method and investigate levels over 100 [ppm], which indicates intentional
use."*

37. SCSC notes that “[t]he total fluorine method measures all forms of
PFAS in the fibers and does not identify individual PFAS. It is an effective
screening tool to detect intentionally added PFAS, and results should prompt a
discussion with the supplier[.]”*

38. Despite Defendant’s representations noted above, that it’s Products do
not contain PFAS—which, according to Michael Hansen, PhD, senior scientist at
Consumer Reports, “no company should tell consumers that their products are 100

percent free of PFAS™?*—Defendant’s Products contain a significant amount of

organic fluorine which indicates intentional use of PFAS. These results are as

follows:
Cava
Fiber tray for kids meal ER 548.0
Fiber bowl for grains, salad . . 508.3
Wrapper for mini Pita, pita Sandwich . . 2800
Bag for pita chips . . 260.0
Wrapper for pitos . . 2020
Wrapper for sides 133

24 Supply Chain Solutions Center, “Testing for PFAS in food packaging,”
https://supplychain.edf.org/resources/testing-for-pfas-in-food-
packaging/#:~:text=The%20total%20fluorine%20method%?20provides,certification
%)2Opr0gram% (last accessed Apr. 26, 2022).

ld.
26 See supra n. 5.

CLASS ACTION COMPLAINT — JURY TRIAL DEMANDED 12
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39. These results are significant. Because even if Defendant’s Products did

not contain PFAS, fluorine is independently worrisome. According to the Technical
University of Munich, “Fluorine is the most reactive chemical element and highly
toxic.”?’
40. Live Science confirms this, stating that “[w]hile small amounts of
fluorine are essential for maintaining the strength of our bones and teeth, too much
can have the reverse effect of causing osteoporosis or tooth decay, as well as
potentially harming the kidneys, nerves, and muscles.”?®

41. And Science Notes describes the effects of fluorine in more detail,
noting that they are “comparable to those of pure chlorine, irritating eyes and
mucous membranes and damaging the liver and kidneys.”*

42. A report published by Toxicology Mechanisms and Methods also notes
that “[d]ue to its insatiable appetite for calcium, fluorine . . . likely represents a form
of chemistry that is incompatible with biological tissues and organ system functions.
Based on an analysis of the effects of fluorine demonstrated consistently in the
literature, safe levels have not been determined nor standardized” but that “the
National Research Counsel (NRC), offer[s] strong support for an immediate

reconsideration concerning risk vs. benefit.””3°

7 Technical University of Munich (TUM). "Fluorine: Toxic and aggressive, but
widely used: Investigations with neutrons settle scientific dispute about the structure
of solid fluorine." ScienceDaily. ScienceDaily, 27 March 2019.
www.sciencedaily.com/releases/2019/03/190327112637.htm (last accessed Apr. 26,
2022).

28 Rachel Ross, “Facts About Fluorine,” Live Science (Aug. 21, 2018),
https://www.livescience.com/28779-fluorine.html (last accessed Apr. 26, 2022).

2% Ann Hemenstine, “What Is Fluoride? Fluoride vs. Fluorine” Science Notes (Sept.
30, 2021), https://sciencenotes.org/what-is-fluoride-fluoride-vs-fluorine/ (last
accessed Apr. 26, 2022).

30 Jeff Prystupa, “Fluorine — A Current Literature review. An NRC and ATSDR
based review of safety standards for exposure to fluorine and fluorides,” Toxicology
Mechanisms and Methods, Vol. 21, Iss. 2 (2011),
https://www.tandfonline.com/doi/abs/10.3109/15376516.2010.542931 (last visited
Apr. 26, 2022).
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43.  One source of measurement for safe levels is the U.S. Environmental
Protection Agency’s maximum limit of 4ppm for drinking water, noting that above
that fluoride becomes problematic to human health once that level is surpassed.”!

44.  The U.S. Public Health Service recommends a maximum of only
0.7ppm.>?

45.  These are useful benchmarks as fluoride and fluorine have significant
overlaps in their chemical properties, with the latter exposing humans and the
environment to greater toxicity.*?

46. But, as noted, this is not the only concern with Defendant’s Products.
The dangers in the presence of fluorine does not end there as fluorine indicates the
existence of PFAS, and it is beyond dispute that PFAS are harmful to the human
body. In a 2019 study, for example, the U.S. Department of Health and Human
Services’ National Toxicology Program found that PFAS have adverse effects on
human organ systems, with the greatest impact seen in the liver and thyroid
hormone.?*

47. The following figure from the European Environmental Agency
(“EEA”) shows the “[e]ffects of PFAS on human health:”%

11
11
11

31 Association of State and Territorial Dental Directors, “Natural Fluoride in
Drinking Water,” https://www.astdd.org/docs/natural-fluoride-fact-sheet-9-14-
2016.pdf (last visited Apr. 6, 2022).

21d.

33 Royal Society of Chemistry, “Fluorine,” https://www.rsc.org/periodic-
table/element/9/fluorine (last visited Apr. 6, 2022).

3% Environmental Protection Agency, PFAS Explained,
https://www.epa.gov/pfas/pfas-explained (last visited Mar. 30, 2022).

35 European Environment Agency, “Emerging Chemical Risks in Europe — ‘PFAS’*”
(Dec. 12, 2019), https://www.eea.europa.eu/publications/emerging-chemicals-risks-
in-europe (last accessed Apr. 26, 2022).
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48. The Center for Disease Control’s Agency for Toxic Substances and
Disease Registry has also recognized that exposure to high levels of PFAS may
impact the immune system and reduce antibody responses to vaccines.*

49. In total, this research demonstrates that the risk of severe health
complications arising from exposure to PFAS is both credible and substantial.

50. As noted, the harmful risks also extend to the environment where, once
introduced, they quickly spread around the globe through multiple pathways, as
demonstrated by the figure below.?’

/1

3¢ Agency for Toxic Substances and Disease Registry, “What are the health effects of
PFAS” https://www.atsdr.cdc.gov/pfas/health-effects/index.html (June 24, 2020)
(last accessed Apr. 26, 2022).

37 PFAS Free, “What are PFAS?” https://www.pfasfree.org.uk/about-pfas (last
accessed Apr. 26, 2022).
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51. And, following their introduction, PFAS cause many of the same
problems for other animals as they do for humans, including harm to the immune
system, kidney and liver function of several animals from dolphins to sea otters to
polar bears, often making their way to dinner tables of people who did not even
purchase the Product.*®

52.  All of these harms outweigh the simple reason PFAS are used in food
packaging in the first place which is simply to act “as a barrier to keep grease from
escaping” and “from leaking into people’s hands.”>’

53. But PFAS are not necessary for this intended outcome. Indeed,
numerous of Defendant’s competitors’ products have been tested by researchers and

found to contain no levels of organic fluorine.*® Accordingly, Defendant would have

3 Id.

3% Towa State University, “New study calls for mitigation, monitoring of common
grease-proofing food packaging chemicals,” News Service (Oct. 19, 2021),
https://www.news.iastate.edu/news/2021/10/19/pfas2021 (last accessed Apr. 26,
2022).

40 See supra n. 5.
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had knowledge that it could produce the Product packaging without the heightened
levels of fluorine and PFAS inherent in its current composition.

54.  Yet, Defendant chose not to, and instead concealed and affirmatively
misrepresented this information to consumers, to increase revenues by the cost
savings associated with the use of these chemicals.

55. This has not been without consequence to consumers, as fluorine and
PFAS in food packaging migrates*' onto the food, exposing consumers to both of
these via ingestion.*?

56. Thus, Defendant’s conduct has been substantially injurious to
consumers, and is actionable.

C. Defendant’s Misrepresentation and Omissions Are Actionable

57.  Plaintiffs and the Class were injured by the full purchase price of the
Products because the Products are worthless, as they are marketed as safe and
sustainable when they are not in fact safe and sustainable.

58.  Plaintiffs and Class Members bargained for products that are safe for
consumption and sustainable, and were deprived of the basis of their bargain when
Defendant sold them a product in packaging containing dangerous substances with
well-known health and environmental consequences.

59. No reasonable consumer would expect that a product marketed as safe
and sustainable would pose a risk to their health, safety, and wellbeing, or that it
would contain dangerous levels of fluorine and PFAS, which are indisputably linked

to harmful health effects in humans and the environment. Accordingly, Plaintiffs

“'T.H. Begley, “Migration of fluorochemical paper additives from food-contact
paper into foods and food simulants,” Food Additives & Contaminants: Part A, 25:3,
284-390, https://www.tandfonline.com/doi/abs/10.1080/02652030701513784 (last
accessed Apr. 26, 2022).

42 See Nat’l Toxicology Program, Per- and Polyfluoroalkyl Substances (PFAS),
https://ntp.niehs.gov/whatwestudy/topics/pfas/index/html (Aug. 3, 2021) (last
accessed Apr. 26, 2022).
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and Class Members suffered economic injuries as a result of purchasing the
Products.

60.  As the Products expose consumers to fluorine and PFAS that pose a
risk to consumers’ health, the Products are not fit for consumption by humans.
Plaintift and the Class are further entitled to damages for the injury sustained in
being exposed to high levels of fluorine and toxic PFAS, damages related to
Defendant’s conduct, and injunctive relief.

61. Moreover, because these facts relate to a critical safety-related
deficiency in the Products, Defendant was under a continuous duty to disclose to
Plaintiffs and Class Members the true standard, quality, and grade of the Products
and to disclose that the Products contained substances known to have adverse health
effects. Nonetheless, Defendant concealed and affirmatively misrepresented the
Product, as discussed herein.

62. Although Defendant is in the best position to know what content it
placed on its website and in marketing materials during the relevant timeframe, and
the knowledge that Defendant had regarding the fluorine and PFAS and its failure to
disclose the existence of fluorine and PFAS in the Product to consumers, to the
extent necessary, Plaintiffs satisfy the requirements of Rule 9(b) by alleging the
following facts with particularity:

63. WHO: Defendant made material misrepresentations and/or omissions
of fact about the Product through in-store, website representations, and marketing
statements, which include the statements that the Products are healthy, safe and
sustainable. These representations constitute omitted material information regarding
harmful chemicals in the Products packaging which is essential and integral to
delivering the Products to the consumer.

64. WHAT: Defendant’s conduct here was, and continues to be, fraudulent
because they omitted and concealed that the Product contains substances—fluorine

and PFAS—that are widely known to have significant health repercussions. Thus,
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Defendant’s conduct deceived Plaintiff and Class Members into believing that the
Products are healthy, safe, and sustainable, when they are not. Defendant knew or
should have known that this information is material to reasonable consumers,
including Plaintiffs and Class Members in making their purchasing decisions, yet
they continued to pervasively market the Product in this manner.

65. WHEN: Defendant made material misrepresentations and/or omissions
during the putative class periods, including prior to and at the time Plaintiffs and
Class Members purchased the Products, despite its knowledge that the Products
packaging contained harmful substances.

66. WHERE: Defendant’s marketing message was uniform and pervasive,
carried through material misrepresentations and/or omissions in in-store, website
representations, and marketing statements.

67. HOW: Defendant made material misrepresentations and/or failed to
disclose material facts regarding the Product, including the presence of heightened
levels of fluorine and PFAS.

68. WHY: Defendant made the material misrepresentations and/or
omissions detailed herein for the express purpose of inducing Plaintiffs, Class
Members, and all reasonable consumers to purchase and/or pay for the Products, the
effect of which was that Defendant profited by selling the Products to hundreds of
thousands of consumers.

69. INJURY: Plaintiffs and Class Members purchased, paid a premium, or
otherwise paid more for the Product when they otherwise would not have absent
Defendant’s misrepresentations and/or omissions.

TOLLING AND ESTOPPEL OF THE STATUTE OF LIMITATIONS

70.  Defendant would have had actual knowledge for years that the Products
packaging contains harmful chemicals such as fluorine and PFAS.
71.  Although Defendant was aware of the deception in its marketing and

advertising given the inclusion of fluorine and PFAS in the Product despite claims of
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the Product’s healthiness, safety and sustainability, they took no steps to warn
Plaintiff or Class Members of risks related to fluorine or PFAS in the Products.

72.  Despite its knowledge, Defendant has fraudulently misrepresented the
risks of the Products. Defendant had a duty to disclose the true nature and quality of
the Product and to disclose the health and safety risks associated with the Product.

73.  Defendant made, and continue to make, affirmative misrepresentations
to consumers, to promote sales of the Product, including that the Products are
healthy, safe and sustainable.

74.  Defendant concealed material facts that would have been important to
Plaintiffs and Class Members in deciding whether to purchase the Products.
Defendant’s concealment was knowing, and it intended to, and did, deceive
reasonable consumers, including Plaintiffs and Class Members. Accordingly,
Plaintiffs and Class Members reasonably relied upon Defendant’s concealment of
these material facts and suffered injury as a proximate result of that justifiable
reliance.

75. The fluorine and PFAS included in the formulation, design and/or
manufacture of the Product packaging were not reasonably detectible to Plaintiffs
and Class Members.

76. At all times, Defendant actively and intentionally 