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UNITED STATES DISTRICT COUR),; -
MIDDLE DISTRICT OF FLORIDA -/ UCT 16 pH biig
ORLANDO DIVISION -

JULIA GUERRERO, individually and on Civil Case Number M

behalf of all others similarly situated CO n/ C\/’ \') qg O'QL-
Plaintiff, CIVIL ACTION 6/1' l
against CLASS ACTI;)SDCOMPLAINT
DEMAND FOR JURY TRIAL

MIDLAND CREDIT MANAGEMENT,
INC.

Defendant.

Plaintiff, JULIA GUERRERO (hereinaﬁer, “Plaintiff), a Florida resident, brings this class
complaint by and through her undersigned attorneys against Defendant MIDLAND CREDIT
MANAGEMENT, INC. (hereinafter “Defendant” or “MCM?”), for its violations of the Fair Debt
Collection Practices Act 15 U.S.C. §1692 (hereinafter “FDCPA”), individually and on behalf of a
class of all others similarly situated, pursuant to Rule 23 of the Federal Rules of Civil Procedure,
based upon information and belief of Plaintiff’s counsel, except for allegations specifically
pertaining to-Plaintiff, which are based upon Plaintiff’s personal knowledge.

INTRODUCTION/PRELIMINARY STATEMENT
1. Congress enacted the FDCPA in 1977 in response to the “abundant evidence of the use of

abusive, deceptive, and unfair debt collection practices by many debt collectors.” 15 U.S.C.

§ 1692(a). At that time, Congress was concerned that “abusive debt collection practices

contribute to the number of personal bankruptcies, to material instability, to the loss of

jobs, and to invasions of individual privacy.” Id. Congress concluded that “existing laws .

. [we]re inadequate to protect consumers,” and that “the effective collection of debts”
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does not require “misrepresentation or other abusive debt collection practices.” 15 U.S.C.
§§ 1692(b) & (c).

2. Congress explained that the purpose of the Act was not only to eliminate abusive debt
collection practices, but also to “insure that those debt collectors who refrain from using
abusive debt collection practices are not competitively disadvantaged.” Id. § 1692(e). After
determining that the existing consumer protection laws were inadequate, id. § 1692(b),
Congress gave consumers a private cause of action against debt collectors who fail to

comply with the Act. Id. § 1692k.

NATURE OF THE ACTION

3. Plaintiff brings this action individually and on behalf of a Florida class seeking redress for
Defendant’s actions which violate the FDCPA.

4. It was the purpose of the FDCPA to eliminate abusive debt collection practices by debt
collectors. See 15 U.S.C. §1692(e).

5. The regulations under the FDCPA include prohibiting debt collectors from making any
false, misleading or deceptive representations, from attempting to collect an amount they
are not entitled to, and from attempting to collect an amount they were unable to verify
after a dispute.

6. Plaintiff is alleging that Defendant violated several sections in the FDCPA, including 15
U.S.C. §1692e.

7. Plaintiff is seeking statutory damages, actual damages, attorney’s fees and costs, and

declaratory and injunctive relief for the violations of the FDCPA.
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JURISDICTION AND VENUE

8. The Court has jurisdiction over this class action under 28 U.S.C. § 1331, 15 U.S.C. § 1692
et seq. and 28 U.S.C. § 2201. If applicable, the Court also has pendent jurisdiction over
the state law claims in this action pursuant to 28 U.S.C. § 1367(a).

9. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(b)(2).

PARTIES

10. Plaintiff is a natural person and a resident of Orlando, Florida.

11. Plaintiff is a “consumer” as defined by 15 U.S.C. §1692a(3).

12. MCM is a collection agency located at 2365 Northside Drive, Suite 300, San Diego,
California 92108.

13. MCM is a company that uses the mail, telephone, or facsimile in a business the principal
purpose of which is the collection of debts, or that regularly collects or attempts to collect
debts alleged to be due another.

14. Defendant is a “debt collector,” as defined under the FDCPA under 15 U.S.C. § 1692a(6).

ALLEGATIONS OF FACT
15. Plaintiff repeats, reiterates and incorporates the allegations contained in paragraphs above
herein with the same force and effect as if the same were set forth at length herein.
16. Some time prior to April 2017, an obligation was allegedly incurred to GE Capital Retail
Bank (“GE”).
17. Plaintiff’s last activity as it relates to the GE debt, was on or around June of 2013.
18. The GE obligation arose out of a transaction in which money, property, insurance or

services, which are the subject of the transaction, are primarily for personal, family or
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household purposes.

19. The alleged GE obligation is a "debt” as defined by 15 U.S.C.§ 1692a(5).

20. GE is a "creditor” as defined by 15 U.S.C.§ 1692a(4).

21. On or around January 08, 2014 GE charged off the allegd debt and later sold or assigned it
to Midland Funding, LLC.

22. Midland Funding, LLC is a subsidiary of Encore Capital Group, Inc., the nation’s largest
debt buyer and collector.

23. Midland Funding, LLC then hired the Defendant to attempt to collect the alleged debt.

24. Defendant contends that the GE debt is past due.

25. Defendant is a company that uses mail, telephone or facsimile in a business the principal
purpose of which is the collection of debts, or that regularly collects or attempts to collect
debts incurred or alleged to have been incurred for personal, family or household purposes
on behalf of creditors.

26. On or about April of 2017, Defendant sent the Plaintiff a collection letter in an attempt to
collect the alleged debt. See Exhibit A.

27. The letter was received and read by the Plaintiff.

28. The letter stated that the current balance was $2,767.12.

29. The letter further stated in part:

“The law limits how long a debt can appear on your credit report. Due to the age of
this debt, we will not report payment or non-payment of it to a credit bureau.”

30. Plaintiff read the above statement and believed, as would any unsophisticated consumer,
that this debt, or payments or non-payments of it, cannot legally ever be reported to a credit

bureau because of the age of the debt.
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31. Pursuant to the Fair Credit Reporting Act (“FCRA”), a collection account can appear on a
consumers credit report for seven years from the date of last activity. See 15 U.S.C §1681c
of the FCRA.

32. As Plaintiffs last activity was well within the seven years, Defendant statement was false
and misleading.

33. By falsely advising the Plaintiff that the law prevents her account from being account from
being credit reported, Defendant made a false and deceptive statement prohibited by the
FDCPA.

34. Defendant’s actions caused the Plaintiff a real risk of harm. For example, Plaintiff was left
with the impression that there could be no negative consequence as it relates to her credit
report if she does not pay the alleged debt. She could then find out days, months, or years
later that the Defendant or some subsequent debt collector reported said debt and impacted
her ability to obtain credit.

35. Defendant’s false statements thus clearly had the ability to impact the least sophisticated
debtor’s decision as to whether or not to pay a debt.

36. Defendant, who is a direct subsidiary of the debt buyer in this case, clearly had the
information to determine that the above statement was inaccurate.

37. The FDCPA expressly prohibits debt collectors from making any false, deceptive, or
misleading representations in connection with the collection of a debt. See 15 U.S.C.
§1692e.

38. On or around June 02, 2017, Plaintiff’s attorney sent a letter of representation and request
for validation from the Defendant for the alleged debt and the balance they were attempting

to collect.
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39.

40,

4],

42,

43.

On July 10, 2017, Defendant responded to Plaintiff’s request for validation and stated in
part:

“After reviewing the information you provided, our account notes, and information

provided by the previous creditor we have found that our information is correct.

We have also enclosed documents regarding the account.”
See Exhibit B.
The document enclosed included a billing statement from GE which listed the balance at
$2,732.12, $45.00 less than Defendant was attempting to collect. See Exhibit C.
Defendant, therefore, either did not have the proper information to verify that alleged
balance of $2,767.12 or failed to provide it to the Plaintiff.
Defendant’s statement, therefore, and its continued effort to collect $2,767.12 without
properly validating the debt, was false, deceptive, and/or misleading.

CLASS ALLEGATIONS

Plaintiff brings claims, pursuant to the Federal Rules of Civil Procedure (hereinafter
“FRCP”) Rule 23, individually and on behalf of the following consumer class (the “Class™)
consisting of: a) All consumers who have an address in the state of Florida b) who were
sent a collection letter from the Defendant ¢) attempting to collect a consumer debt owed
to Midland Funding, LLC, d) that stated “The law limits how long a debt can appear on
your credit report. Due to the age of this debt, we will not report payment or non-payment
of it to a credit bureau.” ) on a debt in which the law did not prohibit the reporting of
payments or non-payments to a credit bureau f) which letter was sent on or after a date one
year prior to the filing of this action and on or before a date 21 days after the filing of this

action.
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44,

45.

46.

47.

48.

The identities of all class members are readily ascertainable from the records of
Defendants and those companies and entities on whose behalf they attempt to collect
and/or have purchased debts.

Excluded from the Plaintiff Classes are the Defendants and all officers, members,
partners, managers, directors, and employees of the Defendants and their respective
immediate families, and legal counsel for all parties to this action and all members of
their immediate families.

There are questions of law and fact common to the Plaintiff Classes, which common
issues predominate over any issues involving only individual class members. The
principal issue is whether the Defendants’ written communications to consumers, in the
forms attached as Exhibit A, violate 15 U.S.C. § 1692e.

The Plaintiffs’ claims are typical of the class members, as all are based upon the same
facts and legal theories.

The Plaintiffs will fairly and adequately protect the interests of the Plaintiff Classes
defined in this complaint. The Plaintiffs have retained counsel with experience in
handling consumer lawsuits, complex legal issues, and class actions, and neither the
Plaintiffs nor their attorneys have any interests, which might cause them not to vigorously

pursue this action.

49. This action has been brought, and may properly be maintained, as a class action pursuant

to the provisions of Rule 23 of the Federal Rules of Civil Procedure because there is a well-
defined community interest in the litigation:
(a) Numerosity: The Plaintiffs are informed and believe, and on that basis allege, that

the Plaintiff Classes defined above are so numerous that joinder of all members
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(b)

(©)

d

(e)

would be impractical.

Common Questions Predominate: Common questions of law and fact exist as to
all members of the Plaintiff Classes and those questions predominate over any
questions or issues involving only individual class members. The principal issue is
whether the Defendants’ written communications to consumers, in the forms
attached as Exhibit A, violate 15 U.S.C. § 1692e.

Typicality: The Plaintiffs’ claims are typical of the claims of the class members.
The Plaintiffs and all members of the Plaintiff Classes have claims arising out of
the Defendants’ common uniform course of conduct complained of herein.
Adequacy: The Plaintiffs will fairly and adequately protect the interests of the class
members insofar as Plaintiffs have no interests that are averse to the absent class
members. The Plaintiffs are committed to vigorously litigating this matter.
Plaintiffs have also retained counsel experienced in handling consumer lawsuits,
complex legal issues, and class actions. Neither the Plaintiffs nor their counsel have
any interests which might cause them not to vigorously pursue the instant class
action lawsuit.

Superiority: A class action is superior to the other available means for the fair and
efficient adjudication of this controversy because individual joinder of all members
would be impracticable. Class action treatment will permit a large number of
similarly situated persons to prosecute their common claims in a single forum
efficiently and without unnecessary duplication of effort and expense that

individual actions would engender.

50. Certification of a class under Rule 23(b)(3) of the Federal Rules of Civil Procedure is
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51

52.

53.

54.

35.

56.

also appropriate in that the questions of law and fact common to members of the Plaintiff
Classes predominate over any questions affecting an individual member, and a class
action is superior to other available methods for the fair and efficient adjudication of the
controversy.

Depending on the outcome of further investigation and discovery, Plaintiffs may, at the
time of class certification motion, seek to certify a class(es) only as to particular issues

pursuant to Fed. R. Civ. P. 23(c)(4).

COUNTI
VIOLATIONS OF THE FAIR DEBT COLLECTION PRACTICES ACT
15 U.S.C. §1692e et seq.
(INDIVIDUALLY and on BEHALF OF ALL OTHERS SIMILARLY SITUATED)
Plaintiff repeats, reiterates and incorporates the allegations contained in paragraphs above
herein with the same force and effect as if the same were set forth at length herein.
Defendant’s debt collection efforts attempted and/or directed towards the Plaintiff violated
various provisions of the FDCPA, including but not limited to 15 U.S.C. § 1692e.
Pursuant to 15 U.S.C. §1692e, a debt collector is prohibited from using false, deceptive, or
misleading representation in connection with the collection of a debt.
The Defendant violated said section by:
a. Falsely representing the character, amount, and legal status of the alleged debt in
violation of 1692e(2);
b. Making false or deceptive representation in connection with the collection of a debt
in violation of 1692e(10).

By reason thereof, Defendant is liable to Plaintiff for judgment that Defendant's conduct

violated Section 1692¢ et seq. of the FDCPA, actual damages, statutory damages, costs and
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attorneys’ fees.

COUNT II
VIOLATIONS OF THE FAIR DEBT COLLECTION PRACTICES ACT
15 U.S.C. §1692e et seq.
(INDIVIDUALLY)

57. Plaintiff repeats, reiterates and incorporates the allegations contained in paragraphs above
herein with the same force and effect as if the same were set forth at length herein.

58. Defendant’s debt collection efforts attempted and/or directed towards the Plaintiff violated
various provisions of the FDCPA, including but not limited to 15 U.S.C. § 1692e.

59. Pursuant to 15 U.S.C. §1692e, a debt collector is prohibited from using false, deceptive, or
misleading representation in connection with the collection of a debt.

60. The Defendant violated said section in its July 10, 2017 letter by;

a. Falsely representing the character, amount, and legal status of the alleged debt in
violation of 1692e(2);

b. Making false or deceptive representation in connection with the collection of a debt
in violation of 1692¢(10).

61. By reason thereof, Defendant is liable to Plaintiff for judgment that Defendant's conduct
violated Section 1692¢ et seq. of the FDCPA, actual damages, statutory damages, costs and
attorneys’ fees.

DEMAND FOR TRIAL BY JURY
62. Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Plaintiff hereby requests a

trial by jury on all issues so triable.

PRAYER FOR RELIEF
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WHEREFORE, Plaintiff demands judgment against Defendants as follows:

(a) Declaring that this action is properly maintainable as a Class Action and
certifying Plaintiff as Class representative and the undersigned as Class Counsel;

(b)  Awarding Plaintiff and the Class statutory damages;

() Awarding Plaintiff and the Class actual damages;

(d  Awarding Plaintiff costs of this Action, including reasonable attorneys’ fees
and expenses;

()  Awarding pre-judgment interest and post-judgment interest; and

® Awarding Plaintiff and the Class such other and further relief as this Court

may deem just and proper.

Dated: October 9, 2017 Respectfully submitted,

s/ Katie Miller / MW

Katie M. Miller, Esq. FBN 74194
The Law Offices of Katie M. Miller, PA
154701 Highway 50, Suite 204
Clermont, FL 34711

Tel: (855) 582-2737

Fax: (407) 442-3693

Email: attorneykstone@gmail.com

PRO HAC VICE APPLICATION
TO BE FILED

Yitzchak Zelman, Esq.

MARCUS ZELMAN, LLC

1500 Allaire Avenue, Suite 101
Ocean, New Jersey 07712

Phone: (732) 695-3282

Facsimile: (732) 298-6256

Email: yzelman@marcuszelman.com
Attorneys for Plaintiff
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EXHIBIT A
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EXHIBIT B



mﬁaﬁshE%:%?chv-QgsZ%nﬁggb@JK Document 1-3 F#WW
moc nd Credit ¢, 000 300 Phone 77)
-]

Management, Inc. ¢ Diego, CA 92108 Hours of Operation Mon-Fri: 5am-4:30pm PT;

Original Creditor GE Capital Retail Bank
o870 008 Original Account Number (NN 835

Julia Guerrero . MCM Account Number T624d'
C\o Marcus & Zelman ,LLC Eﬁ Current Owner Midland ;un ing LLC
1500 Allaire Ave Ste 101  Current Balance 52,767.1 )
Ocean, NJ 07712-7603
“IlllhmlllI||||||||||h||||m||h|||u|l'lmlllllllllllunl

07-10-2017

RE: GE Capital Retail Bank  Pc Richard
Dear Julia,
We have received and processed your dispute. After reviewing the information you provided, our account notes, and information provided

by the previous creditor we have found that our information is correct. We have also enclosed documents regarding the account. If you
believe we have reached this conclusion in error, please reference the information below:

You have indicated that the following item(s) pertain to your In order for us to further investigate your inquiry please provide the
account: following documentation:

; . T Written explanation and documentation demonstrating any errors in
Ule are uncertain of what you are specifically disputing our account information

Information can be mailed to: Attention: Consumer Support Services, P.O. Box 939069, San Diego, CA 92193
Please call Consumer Support Services at (877) 231-8885 if you have any additional questions.

Sincerely,
T Bolin
Tim Bolin, Division Manager

The law limits how long a debt can appear on your credit report. Due to the age of this debt, we will not report payment or non-payment of it
to a credit bureau.
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Please understand this is a communication from a debt collector. This is an attempt to collect a debt.
Any information obtained will be used for that purpose.

To report any inaccuracies or to dispute this debt, please call (877) 231-8885

y may be monitored or recorded.

g
»
f&!ﬁ% R e

MCM Account Number

Qriginal Creditor 4
Original Account : :
Number | GhEE Charge-Off Date 01-08-2014

Current Creditor Midland Funding LLC
The sole owner of this '

Midland Credit Management, Inc.

Current Servicer

Send Pavments to: - For disputes call (877) 231-8885 or write to: | Physical Payments for Colorado Residents:

Midland Credit Management, Inc. Attn: Consurpgr Sn{pport Services ‘ 80 Garden Center
2365 Northside Drive Suite 3 :
P.O. Box 60578 | Suite 300 Broomfield, CO 80020
Los Angeles, CA 90060-0578 : roommeid, A
& San Diego, CA 92108 Phone (303) 920-4763

If your payment method is a credit or debit card, it may be processed through our international card processor. Although our
policy is to not charge consumers fees based upon their payment method, your card issuer may elect to do so due to the location
of the card processor. If an international transaction fee has been charged by your card issuer, that fee is eligible for
reimbursement. You may contact your Account Manager to modify your payment method to avoid these charges in the future
and for information to initiate your reimbursement.

We are required under state law to notify consumers of the following additional rights. This list does not contain a complete list
of the rights consumers have under applicable law:

IF YOU LIVE IN MASSACHUSETTS, THIS APPLIES TO YOU: NOTICE OF IMPORTANT RIGHTS: You have the right to make a written or
oral request that telephone calls regarding your debt not be made to you at your place of employment. Any such oral request will
be valid for only ten (10) days unless you provide written confirmation of the request postmarked or delivered within seven (7)
days of such request. You may terminate this request by writing to MCM,

IF YOU LIVE IN MINNESOTA, THIS APPLIES TO YOU: This collection agency is licensed by the Minnesota Department of Commerce.

IF YOU LIVE IN NEW YORK CITY, THIS APPLIES TO YOU: New York City Department of Consumer Affairs License Number 1140603,
1207829, 1207820, 1227728, 2022587, 2023151, 2023152, 2027425, 2027430, 2027431

IF YOU LIVE IN NORTH CAROLINA, THIS APPLIES TO YOU: North Carolina Department of Insurance Permit #101658, #4182, #4250,
and #3777, #111895, and #112039. Midland Credit Management, Inc. 2365 Northside Drive, Suite 300, San Diego, CA 92108

IF YOU LIVE IN TENNESSEE, THIS APPLIES TO YOU: This collection agency is licensed by the Collection Service Board of the
Department of Commerce and Insurance.
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MCM Account'# - IR 624
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EXHIBIT C
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O

Cardbolder Name:  JULIA GUERRER
Account Nutmber SK3
Statement Closing Daie: 127112013

P C RICHARD & SON/GECRS

GE Capital Retail Bank

=y T —
S et | ERpmiat didonin
Previous Balawe $2,558.71 New Balance
+ New Purchases $0.00 || Mimmwm Payment This Period 5124.00
S534.00

$0.00 || Amount Past Due

- Payments
533,00 || Tetad Minimum Payment Due

+/- Credits, Fees & Adjustments {nel) $688.00

M02014

~/-_Interest Charge facl) S108.41 1| Pavment Due Date
New Balunce $2,732.12 L.
PAYMENT DUE BY 5 .M. EASTERN ON THE DUE DATE.
Credit Limit 52,100,600 We My CORvErt your PAyment tnie xn electrraic debit, Sec
Available Credit s0.00 | | reverseaide.
Ovrerlirmit Amamt $632.12
Days in Billing Perid 31 { | Late Payment Warning: 11 we do nax recesve your Total
. Minimum Payment Due by the Payment Due Date listzd chove,
Pay online for free at: gogecapital.com you may have to pay a be fee up 10 $35.00.
For GE Capital Retai) Bank customer service of to repant . - . i y
N oy N Minimu Payment Warning: Making only the Taal Mininwm
yoar curd dost or stolen, call 1-§77-800-4727. . s
Payment Due will increase (he anount of inlerest you pay and

Best times to call are Wednesday - Friday, the time it takes W repay yous balance. For example:

Only the minimum 12 yean h,214.00

poyment 1 [

1 you wintld itke informatinn shout credit counseling services,
call I-877-302-8787.

il E:
Promational Promotional Billed [ Tran Date | Dewription In
Eapiration Balance Interest Churge Purchase
Date ! Amount
H e 5N i
EXPIRED $436.98 $56.98 ! o203 | PO TaterestNo Inierest I Paid bn $350.00
13|
A simimary of your promotienal puschise provided above,
Deferrad Tnterest Churpes

1 you have 3 DEFERRED INTEREST/NO INTEREST I3 PAID IN FULL promotian: To avard paying
on these promoLION(s). you ARst pity the entire applicuble Promotiunal Balonce by the Promotional Expinuion Date,

o take mose than one payment see Make Payment To address or puy onbie 1t gogesapital.com,

Amount

Tran Dute Past Date | Reference Numher

12AN2013 120372013 S50
$35.04

INTEREST CHARGED
12112013 L1203 INTEREST CHARGE ON PURCHASES $108.41
HIS PERIOD 510841

Towl Fees Charged in 2013
Totu! Interest Churged in 2013
Total Interest Paid in 2013

M T MG 4 LAPASL 1 300 FTTLOSESL XA SLEINEIZ

B P AT e

“The Company Ton Can Yomntls

Pusment Focloved $ . . . . . . .
-

Payment due wrcludes $ 534.00 past dus Plcase pay $e past due andunt PROMPTLY

Now address or o-mail?
Check the tox at loft ang
print changos on bask
FAFTTDDDDDATATDDAATDTDDDADTATTTFTDATTDTATIFET ADDDDDATATFTDADFFDFF
JULIA GUERRERD ’ ’ ° ! !
Muke Payment to: GE CAPITAL RETAIL BANK
PO BOX 26061
ORLANDO, F1, 328950061

AATAAAFDDADFAFTFTTTTFT FROFFFDATDDTFAFFADAFFNFADFATAFTFDATRRADTTT
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Case 6:17-cv-01798-RBD-GJK Document 1-4 Filed 10/16/17 Page 4 of 4 PagelD 23

Cargholder Nume:

IULIA GUERRERO

Expiration Date

Aceeurt Number: I s ; s

Statement Closiap Date: 1271172023

Annuaf

Balance Subject 1o

Interest

sarge

Type of Bulance Percentage Inerest Rate
Rate (APR)
Purchases NA 26990 $2243.51 $S5143
Deferred Interest/No [nierest I Paid In Full EXPIRED 6. 59% $431.34 $36.98

asesned a lae fee.

IMMEDIATE PAYMENT ARRANGEMENTS MUST BE MADE
TODAY ON YOUR ACCOUNT. CALL 1.8K)-299.5166

Please remeniber that il we do not receive tie towal minimum payment due an your wceount

by the due date, you will be




ClassAction.org

This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this
post: Lawsuit: Midland Credit Management Passed Along False Credit Reporting Info



https://www.classaction.org/news/lawsuit-midland-credit-management-passed-along-false-credit-reporting-info

