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Joseph A. Escarez (SBN 266644) 
jescarez@seyfarth.com
Christopher Lee (SBN 274639) 
chlee@seyfarth.com 
2029 Century Park East, Suite 3500 
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Telephone: (310) 277-7200 
Facsimile: (310) 201-5219 

Attorneys for Defendants 
GAMESTOP CORP.; and GAMESTOP, INC. 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

A. GILEWSKI, an individual, on behalf of
himself and of all others similarly situated,

Plaintiffs, 

v. 

GAMESTOP CORP., d/b/a GameStop 
Corp., a Delaware corporation; 
GAMESTOP, INC., a Minnesota 
corporation; and DOES 1-50, inclusive, 

Defendants. 

Case No.

Los Angeles Superior Court Case No. 
 19STCV17057 
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AND GAMESTOP, INC.’S NOTICE 
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Trial Date:                    None Set 
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TO THE UNITED STATES DISTRICT COURT FOR THE CENTRAL 

DISTRICT OF CALIFORNIA AND TO PLAINTIFF A. GILEWSKI AND HIS 

COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that Defendants GameStop Corp. and GameStop, Inc. 

(collectively, “Defendants”) remove this action that was originally commenced in the 

Superior Court of the State of California for the County of Los Angeles to the United States 

District Court for the Central District of California under 28 U.S.C. §§ 1332(c), 1332(d)(2), 

1441(a), 1446, and 1453.  This Court has original jurisdiction under 28 U.S.C. §§ 1332(c) 

and (d)(2) (the Class Action Fairness Act of 2005 (“CAFA”)).    

I. BACKGROUND 

On May 16, 2019, Plaintiff A. Gilewski commenced a putative class action against 

Defendants and DOES 1-50 by filing a complaint in the Superior Court of California for 

the County of Los Angeles, Case No. 19STCV17057, asserting eight causes of action for: 

(1) Unfair Business Practices, (2) Conversion, (3) Breach of Implied Contract, (4) Breach 

of Written Contract, (5) Negligence, (6) Accounting and Disgorgement, (7) Unjust 

Enrichment, and (8) Constructive Trust.  Copies of the summons, complaint, and all other 

documents filed in the state court are attached hereto collectively as Exhibit A. 

By his complaint, Plaintiff alleges that he purchased “several gaming products” from 

Defendants on April 27, 2017.  Compl. ¶ 12.  Plaintiff alleges that he purchased the 

products with his credit card and paid for one-day shipping.  Id.  Plaintiff alleges that 

Defendants failed to ship him all the products he purchased.  Id.  Consequently, Plaintiff 

returned the items he received to Defendants in exchange for a refund.  Id. at ¶13.  Plaintiff 

alleges that, although he returned the items he purchased, Defendants failed to provide a 

refund.  Id.  Plaintiff defines the putative class as follows: 

All customers of the Game Stop Defendants who placed orders in California, 

whether individuals or otherwise, to whom the Game Stop Defendants failed 

to ship ordered products, and/or failed to issue owed refunds due to return or 
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cancellation during the Class Period, and/or failed to timely ship the placed 

orders within one-day, as the consumers had paid for. 

Id. at ¶ 22. 

II. TIMELINESS OF REMOVAL 

Notice of removal is timely if it is filed within 30 days after the service of the 

complaint or summons—“The notice of removal … shall be filed within 30 days after the 

receipt by the defendant, through service or otherwise, of a copy of the initial pleading 

setting forth the claim for relief upon which such action or proceeding is based, or within 

30 days after the service of summons upon the defendant….”  28 U.S.C. §1446(b)(1). 

Plaintiff filed the complaint on May 16, 2019 and served it on Defendants on June 

21, 2019.  Defendants’ notice is timely because it is filed on July 19, 2019, which is within 

30 days of service of the summons and complaint.  See Murphy Bros., Inc. v. Michetti Pipe 

Stringing, Inc., 526 U.S. 344, 347-48 (1999) (“We hold that a named defendant’s time to 

remove is triggered by simultaneous service of the summons and complaint….”). 

III. REMOVAL UNDER THE CLASS ACTION FAIRNESS ACT (“CAFA”) 

Under CAFA, district courts have original jurisdiction for class actions “if [1] the 

class has more than 100 members, [2] the parties are minimally diverse, and [3] 

the amount in controversy exceeds $5 million.”  Dart Cherokee Basin Operating Co., LLC 

v. Owens, 135 S. Ct. 547, 552 (2014) (citing 28 U.S.C. § 1332(d)(2), (5)(B)).  

A. Plaintiff and Defendants Are Minimally Diverse 

Under 28 U.S.C. § 1332(d)(2)(A), CAFA requires only minimal diversity for the 

purpose of establishing federal jurisdiction—that is, at least one purported class member 

must be a citizen of a state different than any named defendant.  28 U.S.C. § 1332(d)(2)(A) 

(“any member of a class of plaintiffs is a citizen of a State different from any defendant”). 

Here, Plaintiff is a citizen of the State of California.  Compl. ¶ 5 (“California 

consumer who has, at all relevant times, resided in the County of Los Angeles.”); Kanter 

v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001) (a natural person’s state 

citizenship is determined by that person’s domicile—i.e., “[one’s] permanent home, where 
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[that person] resides with the intention to remain or to which [that person] intends to 

return.”). 

On the other hand, GameStop Corp. is a citizen of Delaware and Texas, while 

GameStop, Inc. is a citizen of Minnesota and Texas.  For diversity purposes, the citizenship 

of a corporation is “every state and foreign state by which it has been incorporated and of 

the state or foreign state where it has its principal place of business[.]”  28 U.S.C. 

§  1332(c)(1).  GameStop Corp. is incorporated in Delaware, while GameStop, Inc. is 

incorporated in Minnesota.  Both Defendants have their principal place of business in 

Texas.  Armour Decl. at ¶ 2; Hertz Corp. v. Friend, 559 U.S. 77, 80-81, 92-93 (2010) 

(“principal place of business” means the corporate headquarters where a corporation’s high 

level officers direct, control and coordinate its activities on a day-to-day basis, also known 

as the corporation’s “nerve center.”). 

The other defendants named in the Complaint are merely fictitious parties identified 

as “DOES 1 through 50” whose citizenship shall be disregarded for purposes of this 

removal.  28 U.S.C. § 1441(b) (for purposes of removal, “the citizenship of defendants 

sued under fictitious names shall be disregarded”); see also Soliman v. Philip Morris, Inc., 

311 F. 3d 966, 971 (9th Cir. 2002) (“Citizenship of fictitious defendants is disregarded for 

removal purposes and becomes relevant only if and when the plaintiff seeks leave to 

substitute a named defendant.”); Newcombe v. Adolf Coors Co., 157 F.3d 686, 690 (9th 

Cir. 1998) (“For purposes of removal under this chapter, the citizenship of defendants sued 

under fictitious names shall be disregarded.”). 

B. There Are More Than 100 Class Members 

A removal under CAFA requires at least 100 members in a proposed class.  See 28 

U.S.C. § 1332(d)(5)(B) (providing that CAFA jurisdiction does not apply to any class 

action in which “the number of members of all proposed plaintiff classes in the aggregate 

is less than 100”).   

Here, Plaintiff asserts a class period of May 16, 2015 to May 16, 2019 for the 

proposed class.  During the class period Defendants made over 1.9 million online sales 
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transactions in California for over 3.6 million products, generating in excess of $145 

million in revenue.  Armour Decl. at ¶ 4.  While return rates for traditional retailers average 

around 8%, online purchases are returned at a rate of 15%-30% depending on the category 

of merchandise.1  Even at the low end of 15%, that would mean that approximately 285,000 

sales may be at issue in this case.  It is reasonable to assume that more that 285,000 sales 

were made to more than 100 individuals.      

C. The Amount in Controversy Exceeds the $5 Million Statutory Minimum 

CAFA requires that the amount in controversy exceed $5,000,000, exclusive of 

interest and costs.  28 U.S.C. § 1332(d)(2).  Under CAFA, the claims of the individual 

members in a class action are aggregated to determine if the amount in controversy exceeds 

the sum or value of $5,000,000.  28 U.S.C. § 1332(d)(6).  In addition, Congress intended 

for federal jurisdiction to be appropriate under CAFA “if the value of the matter in litigation 

exceeds $5,000,000 either from the viewpoint of the plaintiff or the viewpoint of the 

defendant, and regardless of the type of relief sought (e.g., damages, injunctive relief, or 

declaratory relief).”  Senate Judiciary Committee Report, S. Rep. No. 109-14, at 42 (2005), 

reprinted in 2005 U.S.C.C.A.N. 3, 40.  The Senate Judiciary Committee’s Report on the 

final version of CAFA also makes clear that any doubts regarding the maintenance of 

interstate class actions in state or federal court should be resolved in favor of federal 

jurisdiction.  Id. at 42-43 (“If a federal court is uncertain about whether ‘all matters in 

controversy’ in a purposed class action ‘do not in the aggregate exceed the sum or value of 

$5,000,000, the court should err in favor of exercising jurisdiction over the case . . . . 

Overall, new section 1332(d) is intended to expand substantially federal court jurisdiction 

over class actions.  Its provision should be read broadly, with a strong preference that 

interstate class actions should be heard in a federal court if properly removed by any 

defendant.”). 

1https://moneyinc.com/the-return-trip-how-returns-impact-online-shopping/; 
https://www.cbre.us/about/media-center/cbre-report-holiday-ecommerce-returns-could-
reach-32-billion

Case 2:19-cv-06258   Document 1   Filed 07/19/19   Page 5 of 9   Page ID #:5



6
DEFENDANTS’ NOTICE OF REMOVAL 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

Plaintiff attempts to artificially lower the amount in controversy to “less than $5 

million,” but as explained by the Ninth Circuit, “the amount-in-controversy inquiry in the 

removal context is not confined to the face of the complaint.”  Valdez v. Allstate Ins. Co., 

372 F.3d 1115, 1117 (9th Cir. 2004); see also Rodriguez v. AT&T Mobility Servs. LLC, 

728 F.3d 975, 981 (9th Cir. 2013) (holding that the ordinary preponderance of the evidence 

standard applies even if a complaint is artfully pled to avoid federal jurisdiction); 

Guglielmino v. McKee Foods Corp., 506 F.3d 696, 702 (9th Cir. 2007) (holding that even 

if a plaintiff affirmatively pled damages less than the jurisdictional minimum and did not 

allege a sufficiently specific total amount in controversy, the removing defendant is still 

only required to show by a preponderance of evidence that the amount in controversy 

exceeds the jurisdictional threshold). 

Because the amount in controversy inquiry is not confined to the face of the 

complaint, the removing defendant bears the burden of proving by a preponderance of the 

evidence that the amount in controversy exceeds the statutory minimum.  To satisfy this 

standard, “defendants’ notice of removal need include only a plausible allegation that the 

amount in controversy exceeds the jurisdictional threshold.”  Dart Cherokee Basin 

Operating Co., 135 S.Ct. at 554.  The burden of establishing the jurisdictional threshold 

“is not daunting, as courts recognize that under this standard, a removing defendant is not 

obligated to research, state, and prove the plaintiff’s claims for damages.”  Korn v. Polo 

Ralph Lauren Corp., 536 F. Supp. 2d 1199, 1204-05 (E.D. Cal. 2008) (internal quotations 

omitted); see also Valdez v. Allstate Ins. Co., 372 F.3d 1115, 1117 (9th Cir. 2004) (“the 

parties need not predict the trier of fact’s eventual award with one hundred percent 

accuracy”). 

Here, Defendants made over 1.9 million online sales transactions in California for 

over 3.6 million products, generating in excess of $145 million in revenue during the 

relevant period.  If approximately 15% of those sales resulted in returns, then the amount 

in controversy may be approximated to be at least $21,750,000.  Indeed, only 3.45% of 

Case 2:19-cv-06258   Document 1   Filed 07/19/19   Page 6 of 9   Page ID #:6



7
DEFENDANTS’ NOTICE OF REMOVAL 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

total online California sales would need to have been returned and potentially at issue here 

in order to meet the $5 million amount in controversy.        

1. Punitive Damages 

Plaintiff also seeks punitive damages.  (Compl., Prayer for Relief ¶ 8.)  Using a 

conservative punitive to compensatory damages ratio of 2:1, the putative class’ punitive 

damages would total at least $43 million.  See, e.g., Pendergrass v. Time Ins. Co., 2010 

WL 989154, *2 (W.D. Ky. 2010) (finding a contract claim over $35,000 met the amount 

in controversy requirement based on the potential of punitive damages and attorney’s fees); 

Brantley v. Safeco Insurance Company of America, No. 1:11-CV-00054-R, 2011 WL 

3360671 (W.D.Ky. 2011) (same). 

2. Attorneys’ Fees 

Plaintiff also seeks attorneys’ fees.  (Compl., Prayer for Relief ¶ 9.)  Requests for 

attorneys’ fees must also be taken into account in ascertaining the amount in controversy.  

Galt G/S v. JSS Scandinavia, 142 F.3d 1150, 1156 (9th Cir. 1998) (claims for statutory 

attorneys’ fees are to be included in amount in controversy, regardless of whether award is 

discretionary or mandatory); Brady v. Mercedes-Benz USA, Inc., 243 F. Supp. 2d 1004, 

1010-11 (N.D. Cal. 2002) (“Where the law entitles the prevailing plaintiff to recover 

reasonable attorney fees, a reasonable estimate of fees likely to be incurred to resolution is 

part of the benefit permissibly sought by the plaintiff and thus contributes to the amount in 

controversy.”).    

A reasonable estimate of fees likely to be recovered may be used in calculating the 

amount in controversy.  Longmire v. HMS Host USA, Inc., 2012 WL 5928485, at *9 (S.D. 

Cal. Nov. 26, 2012 (“[C]ourts may take into account reasonable estimates of attorneys’ 

fees likely to be incurred when analyzing disputes over the amount in controversy under 

CAFA.”) (citing Brady v. Mercedes-Benz USA, Inc., 243 F. Supp. 2d 1004, 1010-11 (N.D. 

Cal. 2002)); Muniz v. Pilot Travel Centers LLC, 2007 U.S. Dist. LEXIS 31515, at *15 (E.D. 

Cal. Apr. 30, 2007) (attorneys’ fees appropriately included in determining amount in 

controversy). 
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In the class action context, courts have found that 25% of the aggregate amount in 

controversy is a benchmark for attorneys’ fees award under the “percentage of fund” 

calculation and courts may depart from this benchmark when warranted.  See Campbell v. 

Vitran Exp., Inc., 471 F. App’x 646, 649 (9th Cir. 2012) (attorney’s fees appropriately 

included in determining amount in controversy under CAFA); Powers v. Eichen, 229 F.3d 

1249, 1256-1257 (9th Cir. 2000) (“We have also established twenty-five percent of the 

recovery as a ‘benchmark’ for attorneys’ fees calculations under the percentage-of-

recovery approach”); Wren v. RGIS Inventory Specialists, 2011 U.S. Dist. LEXIS 38667 

at *78-84 (N.D. Cal. Apr. 1, 2011) (finding ample support for adjusting the 25% 

presumptive benchmark upward and found that plaintiffs’ request for attorneys’ fees in the 

amount of 42% of the total settlement payment was appropriate and reasonable in the case); 

Cicero v. DirecTV, Inc., 2010 U.S. Dist. LEXIS 86920 at *16-18 (C.D. Cal. July 27, 2010) 

(finding attorneys’ fees in the amount of 30% of the total gross settlement amount to be 

reasonable); see also In re Quintas Securities Litigation, 148 F. Supp. 2d 967, 973 (N.D. 

Cal. 2001) (noting that in the class action settlement context the benchmark for setting 

attorneys’ fees is 25 percent of the common fund).   

Even under the conservative benchmark of 25% of the total recovery for the 

applicable claims, attorneys’ fees alone would be upward of $5.4 million in this case. 

3. Summary 

Although Defendants deny Plaintiff’s allegations that he or the putative class are 

entitled to any relief, based on Plaintiff’s allegations and prayer for relief, and a 

conservative estimate based on those allegations, the total amount in controversy far 

exceeds the $5,000,000 threshold set forth under 28 U.S.C. § 1332(d)(2) for removal 

jurisdiction. 

Because minimal diversity of citizenship exists, and the amount in controversy 

exceeds $5,000,000, this Court has original jurisdiction of this action pursuant to 28 U.S.C. 

§ 1332(d)(2).  This action is therefore a proper one for removal to this Court pursuant to 

28 U.S.C. § 1441(a). 
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IV. VENUE 

Venue lies in the United States District Court for the Central District of California, 

pursuant to 28 U.S.C. §§ 1391(a), 1441, and 84(c).  This action originally was brought in 

Los Angeles County Superior Court of the State of California, which is located within the 

Central District of California.  28 U.S.C. § 84(c).  Therefore, venue is proper because it is 

the “district and division embracing the place where such action is pending.”  28 U.S.C.    

§ 1441(a). 

A true and correct copy of this Notice of Removal will be promptly served on 

Plaintiff and filed with the Clerk of the Los Angeles County Superior Court of the State of 

California as required under 28 U.S.C. § 1446(d). 

V. NOTICE TO STATE COURT AND TO PLAINTIFF 

Defendants will give prompt notice of the filing of this Notice of Removal to 

Plaintiff and to the Clerk of the Superior Court of the State of California in the County of 

Los Angeles.  The Notice of Removal is concurrently being served on all parties. 

VI. PRAYER FOR REMOVAL 

WHEREFORE, Defendants pray that this civil action be removed from Superior 

Court of the State of California for the County of Los Angeles to the United States District 

Court for the Central District of California. 

DATED: July 19, 2019 Respectfully submitted, 

SEYFARTH SHAW LLP 

By: /s/ Christopher Lee 
Joseph A. Escarez 
Christopher Lee 
Attorneys for Defendants 
GAMESTOP CORP.; and 
GAMESTOP, INC. 
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SUM.100
SUMMONS 

(CITACION JUDICIAL)
POR COURT use OHLY 

(SOLOPARA USOOeiACORTe}

NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):
GAMESTOP COUP., d/b/a GameStop Corp., a Delaware corporation; 
GAMESTOP, INC., a Minnesota corporation; and DOES I-50, inclusive

CONFORMED COPY . 
ORIGINAL FILED

Superior Court of California 
County of Los Anoejes

MAY 1 6 2019
YOU ARE BEING SUED BY PLAINTIFF:
(Lo estA demandando el DEMANDANTE):
A. GILEWSK.I, an individual, on behalf of himself and of all others 
similarly situated

itrri R. ^ter, Etosim OfHttr/CItrk of Court
71 Deputy

^^Slcven Drew

NOnCEl You have been sued. The court rtiay decide against youvvilhoul your being heard urtless you respond within 30 days. Read the information 
below.

You have 30 CALENDAR DAYS after this summons artd legal papers are served on you lo file a written response at this court and have a copy 
served on the plaintiff. A letter or phone cell will rwl proteci you. Your wrflten response must be in proper legal form if you want the court to hear your 
case. There may be a courl form that you can use for your response. You can find these court forms and more information at the California Courts 
Online Self-Help Center {vMW.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee. ask 
the court cleric for a fee waiver form. If you do not f3e your response on time, you may lose the case by default, and your wages, money, and property 
may be taken without further warning from the court.

There are other legal requirements. You may want to call an atlomey right away. If you do not know an attorney, you may want lo call an attorney 
referral service. If you cannot afford an attorney, you ntay be eligible for free legal services from a nonprofit legal services program. You can locate 
Ihese nonprofii groups at the California Legal ^ivlces Web site [wwwJewhetpcaiifomia.org). the California Courts Online Self-Help Center 
{www.courtinfo.ca.gov/selfhalp), or by contaiiling your local court or county bar association. NOTE: The court has a statutory lien for waived fees and 
costs on any setUemeni ex arbitralion award of S 10.000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
;AVfSOf Lo han demanda^o. $l no rasponde deniro da 30 dias, la corte puede deddir en su contra sin escuchar su version. Lea la informacitn a 
conlinuaciOn.

riena 30 DiAS DE CALENDARIO daspuOs do qua la enfreguen esia dtaclOn y papeles lagalas para preseniar una respuesia por ascrito an esia 
corte y hacer que se eniregue una copia el demandanle. Una carta o una llemada tolefOnka no h profegen. Su respuesia por escrito tiano quo esiar 
en formato legal correcto si dasaa qua procesen su caso en la cone. Es posible que haya un formulario que usted pueda user para su respuesta. 
Puede encontrar asfos lormulerios de le corte y mis inlormaciOn en el Centro de Ayuda da las Cortes da California (www.aucone.ca.gov), en la 
biblioleca de leyes de su condado o en fa corte quo le puede mds cerca. Si no puede pagar la cuola de praseniadOn, pida al secreiario da la corte 
que le dd un formulario de exencfdn de pogo do cuofas. Si' no presenta su respuosta a Uempo, puede perdar el caso por incumplimienlo y la corte le 
podrd quiiar su sueldo, dinero y bienes sfn m6$ advertenda.

Hay otros roquisltos legates. Es rocomondable que Uame a un abogado /nmed/afamenfe. Si no conoco a un abogado, puede Hamer e un servicio de 
remisibn a abogados. Si no puede pegar a un ab^ado. os posible que cumpla con los roquisltos para oblanar serviclos legales gratultos da un 
programe de sorvidos logalas sin fines da lucre. Puede encontrar esfos grvpos sin fines do lucro on el sitio web da California Legal Services, 
fwww.lawhelpcalifomia.org.!. en el Centro do Ayuda de las Cortes de Celifomia. (www.sucone.ca.gov) o ponlOndose an conlacto con la corte o el 
cofegio de abogados locales. AVISO: Por ley. la corte tiene derac^o e reclamar las cuofas ylos costos exenfos por Importer un gravamen sobre 
cualquier recupereciOn de $10,0000 mOs de valor recibide medianfe un acuerdo o una concesiOn do erbllrajo en un caso de derocho civil. Tiene que 
pagar el gravamen de lo corte antos de que la corte pueda desecher ef caso.

y

'‘i9STCVl7057The name and address of the court is;
(£1 nombre y direccldn de le corte es): Los Angeles Superior Court 
600 South Commonwealth Avenue, Los Angeles CA 90005

CASE NUl
(Nunttmd'

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(El nombre. la diroccidn ye! nOmero de tel^fono del abogado del demandante, o del demandanle qua no tiene abogado, es): 
Giacomo Gallai, SBN 227544, Hua Callai & Gonzalez, 433 N. Camden Dr. 4th FI., Bev. Hills CA 90210

MAY 1 6 2019 STEVEN DREW . Deputy 
(Ad/unto)

Clerk, by 
fSeeretanb)

DATE;
(Peeba) Shenl R. Carter, Clerti
^For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
(Para prueba de ertfrega de esia citatidn usa el formulario Proof of Service of Summons. (POS-010)).

NOTICE TO THE PERSON SERVED: You are served
1. I I as an individuai defendant.
2. I I as the person sued under the fictitious name of (specify):

ISEAII

3 I X I on

under: CS CC^416.10 (corporation)
I } CCP 416.20 (defunct corporation)
I I CCP 416.40 (association or partnership) [
I I other (specify):

] by personal delivery on (date):

behalf of (specffy).Q3meStop, Inc., a Minnesota corporation
I----- 1 CCP 416.60 (minor)
I I CCP 416.70 (conservatee)

] CCP 416.90 (authorized person)

4- [
P«C» 1 ot 1

SUMMONSPoim Adopted ta> Uandelory Use 
Judicial Council oi C^ifenia 
SUM.I00 (Rev. AXy I. 20091

Code or CM Precedwe H < > r.ro. au 
WHW. eo««tnlb.ca. pev
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