
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

 
RYAN D. GESTEN, individually,    ) 
and on behalf of others similarly situated,  ) 
       ) 
  Plaintiff,    )  
       )  
 v.      )  Case No. __________  
       )   
BURGER KING CORPORATION d/b/a  ) 
BURGER KING,     )  
       ) 
  Defendant.    ) 
_________________________________________ ) 
 
 

NOTICE OF REMOVAL 

Defendant Burger King Corporation d/b/a Burger King (“Burger King”), through the 

undersigned counsel, and pursuant to 15 U.S.C. § 1681, et seq. and 28 U.S.C. §§ 1331, 1441, and 

1446, files its Notice of Removal of the action captioned as Ryan D. Gesten v. Burger King 

Corp., Case No. 17-25296, from the Circuit Court of the Eleventh Judicial Circuit in and for 

Miami-Dade County, Florida, to the United States District Court for the Southern District of 

Florida.  As grounds for removing this action, Burger King states as follows:   

1. On October 30, 2017, plaintiff Ryan Gesten filed a class action complaint (the 

“Complaint”) against Burger King in the Circuit Court of the Eleventh Judicial Circuit in and for 

Miami-Dade County, Florida.  This action was assigned Case No. 17-25296.  A true and accurate 

copy of the Complaint is attached hereto as Exhibit 1.  Copies of all other pleadings, process, 

orders, and materials in the state court action are also included chronologically in Exhibit 1. 

2. Burger King was served with a copy of the Complaint and Summons on January 

15, 2018.  See Exhibit 1. 

3. Plaintiff’s Complaint alleges a single count -- a willful violation of the Fair and 

Accurate Credit Transactions Act (“FACTA”), 15 U.S.C. § 1681, et seq. -- based on Burger King 
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allegedly providing plaintiff with a receipt bearing the first six and last four digits of his credit 

card number.  See Complaint ¶¶ 1, 63-70. 

4. Plaintiff brings his Complaint on behalf of himself and a proposed class of 

consumers, defined as follows: 

(i) All persons in the United States (ii) who, when making payment at one of 
Burger King Corporation’s restaurants across the country (iii) made such payment 
using a credit or debit card (iv) and were provided with a point of sale receipt (v) 
which displayed more than the last 5 digits of the card number and/or the 
expiration date of the credit or debit card (vi) within the two (2) years prior to the 
filing of the complaint. 

 
See Complaint ¶ 54. 
 

5. Based upon the allegations of the Complaint and for the reasons discussed below, 

Burger King timely removes this action pursuant to 28 U.S.C. § 1331 (federal question). 

FEDERAL QUESTION JURISDICTION 

6. District courts have original jurisdiction of all civil actions arising under the 

Constitution, laws, or treaties of the United States.  28 U.S.C. § 1331. 

7. Plaintiff’s sole cause of action is an alleged violation of a federal statute -- the 

Fair and Accurate Credit Transactions Act (“FACTA”), 15 U.S.C. § 1681, et seq. 

8. Although Burger King strongly contests liability and does not believe plaintiff or 

any putative class members are entitled to any relief whatsoever, federal question jurisdiction 

exists pursuant to 28 U.S.C. § 1331 because plaintiff’s claims arise under federal law. 

9. Because this Court may exercise original jurisdiction over this action pursuant to 

28 U.S.C. § 1331 (federal question), removal is proper pursuant to 28 U.S.C. § 1441(a). 

10. Contemporaneously herewith, Burger King provided plaintiff written notice of the 

filing of this Notice of Removal as required by 28 U.S.C. § 1446(d). 

11. Pursuant to the requirements of 28 U.S.C. § 1446(d), Burger King will file a copy 

of this Notice of Removal with the Clerk of the Circuit Court of the Eleventh Judicial Circuit in 
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and for Miami-Dade County, Florida. 

12. The Notice of Removal is timely filed under 28 U.S.C. § 1446(b) because Burger 

King was served with the Complaint on January 15, 2018, and Burger King is filing this Notice 

of Removal within thirty (30) days of service. 

13. This Notice of Removal is filed in the District Court of the United States for the 

district and division in which the case is pending. 

14. Burger King’s Corporate Disclosure Statement is attached hereto as Exhibit 2. 

15. Burger King’s Notice of Related Case and Motion to Stay This Action Until the 

Eleventh Circuit Decides the Pending Appeal in Tarr v. Burger King Corp. are filed 

contemporaneously herewith as Exhibits 3 and 4 respectively.  These documents will be 

separately filed once this case has been docketed and a judicial assignment has been made.  

16. Burger King has given the undersigned attorneys authority to sign and file this 

Notice of Removal. 

17. Because Burger King is the only named defendant, it need not obtain consent of 

any other party to effectuate removal of this case.  See 28 U.S.C. § 1446(b)(2)(A). 

WHEREFORE, Burger King respectfully requests that the action captioned as Ryan D. 

Gesten v. Burger King Corp., Case No. 17-25296, pending in the Circuit Court of the Eleventh 

Judicial Circuit in and for Miami-Dade County, Florida, be removed to this Court, and that this 

Court grant any other relief as it may deem just and proper. 
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Dated:  February 5, 2018    Respectfully submitted, 

 
 

/s/ Anthony Upshaw   
Anthony Upshaw (Fla. Bar No. 861091) 
McDermott Will & Emery LLP 
333 Southeast 2nd Avenue, Suite 4500 
Miami, Florida 33131-4336 
305.358.3500 
305.347.6500 fax 
aupshaw@mwe.com 
 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE  

I hereby certify that on February 5, 2018, a copy of the foregoing was electronically filed 

with the Clerk of the Court using the CM/ECF system, and the foregoing document was served 

via electronic mail upon Scott D. Owens (scott@scottdowens.com), SCOTT D. OWENS, P.A., 3800 

Ocean Dr., Ste. 235, Hollywood, Florida 33019; Bret L. Lusskin, Jr. (blusskin@lusskinlaw.com), 

BRET LUSSKIN, P.A., 20803 Biscayne Blvd., Ste. 302, Aventura, Florida 33180; Keith J. Keogh 

(keith@keoghlaw.com), KEOGH LAW, LTD., 55 W. Monroe St., Ste. 3390, Chicago, IL 60603, 

Counsel for Plaintiff Ryan D. Gesten. 

  
/s/ Anthony Upshaw   
Anthony Upshaw 
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21. Importantly, the Clarification Act did not amend FACTA to allow publication of 

the expiration date of the card number. Instead, it simply provided amnesty for certain past 

violators up to June 3, 2008. 

22. In the interim, card processing companies continued to alert their merchant 

clients, including Defendants, of FACTA's requirements. According to a Visa Best Practice 

Alert in 2010: 

Some countries already have laws mandating PAN truncation and the suppression 
of expiration dates on cardholder receipts. For example, the United States Fair and 
Accurate Credit Transactions Act (FACTA) of 2006 prohibits merchants from 
printing more than the last five digits of the PAN or the card expiration date on 
any cardholder receipt. (Please visit http://www.ftc.govios/statutes/fcrajump.shtm  
for more information on the FACTA.) To reinforce its commitment to protecting 
consumers, merchants, and the overall payment system. Visa is pursuing a global 
security objective that will enable merchants to eliminate the storage of full PAN 
and expiration date information from their payment systems when not needed for 
specific business reasons. To ensure consistency in PAN truncation methods, Visa 
has developed a list of beSt practica to-be tted until any new-global mles-gainto 	— 
effect. 

See Visa Alert attached hereto as Exhibit A. 

23. As noted above, the processing companies have required that credit card or debit 

card expiration dates not be shown since 2003 and still require it. For example, American 

Express requires: 

Pursuant to Applicable Law, truncate the Card Number and do not print the Card's 
Expiration Date on the copies of Charge Records delivered to Card Members. 
Truncated Card Number digits must be masked with replacement characters such 
as "x," "," or '1," and not blank spaces or numbers. 

See Exhibit B, attached hereto. 

24. Similarly, MasterCard required in a section titled Primary Account Number 

(PAN) truncation and Expiration Date Omission: 

Page 6 of 17 
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(as opposed to a credit card), as well as the brand of credit or debit card (i.e., Visa, American 

Express, etc.), the store location, transaction date and time, and name of the cashier. 

34. The inclusion of the first six digits of Plaintiffs card numbers on his receipts 

reduced the number of digits an identity thief would need to obtain thereby reducing the 

difficulty of guessing the card numbers in a way which can be calculated with mathematical 

precision. 

35. Assumi.ng a 16 digit credit card number, exposing ten digits, as was done here, 

means that only six digits need to be guessed and so there are 106 (ten to the sixth power) 

possible combinations or 1,000,000 choices for an identity thief to guess from. If instead only the 

five digits permitted under FACTA are exposed there are eleven digits that need to be guessed, 

and similarly 1011 (ten to the eleventh power) possible combinations of remaining digits, or 

100,000,000,000. 

36. Additionally, a cashier who handles Plaintiffs credit card would only need to 

commit six digits of Plaintiff's card number to memory, instead of eleven, and retain Plaintiffs 

carelessly discarded receipt in order to obtain Plaintiffs entire debit card number. 

37. FACTA's truncation requirements were meant to reduce consumer risks of 

payment card fraud and identity theft, but Buller King's practices do the opposite by exposing 

account digits and by empowering criminals to commit effective social-engineering attacks. 

D. Defendants' Misdeeds 

38. At all times relevant herein. Defendant was acting by and through its agents, 

servants and/or employees, each of which were acting within the course and scope of their 

agency or employment, and under the direct supervision and control of Defendant. 

Page 9 of 17 

Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 12 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 13 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 14 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 15 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 16 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 17 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 18 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 19 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 20 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 21 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 22 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 23 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 24 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 25 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 26 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 27 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 28 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 29 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 30 of 35



Page 1 of 1

2/5/2018https://www2.miami-dadeclerk.com/ocs/ViewerHTML5.aspx?QS=B6%2f9EwnZlIiih%2bg...

Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 31 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 32 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 33 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 34 of 35



Case 1:18-cv-20450-CMA   Document 1-2   Entered on FLSD Docket 02/05/2018   Page 35 of 35



Exhibit 2 

Case 1:18-cv-20450-CMA   Document 1-3   Entered on FLSD Docket 02/05/2018   Page 1 of 4



UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

RYAN D. GESTEN, individually,  

and on behalf of others similarly situated, 

Plaintiff, 

v. 

BURGER KING CORPORATION d/b/a 

BURGER KING, 

Defendant. 

Case No. _______________ 

DEFENDANT’S CERTIFICATE OF INTERESTED PARTIES 

AND CORPORATE DISCLOSURE STATEMENT 

Defendant Burger King Corporation d/b/a Burger King (“Defendant”), by and through its 

attorneys, hereby discloses the following pursuant to Rule 7.1 of the Federal Rules of Civil 

Procedure, that it is a non-governmental corporate entity, and submits this Certificate of 

Interested Parties and Corporate Disclosure Statement. 

1. Defendant Burger King Corporation certifies that Defendant is a wholly-owned

subsidiary of Burger King Holdings, Inc.  Defendant further states that Restaurant Brands 

International Limited Partnership indirectly owns more than 10% of Defendant’s stock.  

Restaurant Brands International Limited Partnership is owned by Restaurant Brands International 

Inc., which is also a publicly-held company and indirectly owns more than 10% of Defendant’s 

stock. 

2. Defendant also provides a full and complete list of all other persons, associations,

firms, partnerships, or corporations having either a financial interest in or other interest which 

could be substantially affected by the outcome of this particular case: 

 Ryan D. Gesten, Plaintiff

Case 1:18-cv-20450-CMA   Document 1-3   Entered on FLSD Docket 02/05/2018   Page 2 of 4



2 

 

 

 

 Bret Leon Lusskin, Jr., Bret Lusskin, P.A., Counsel for Plaintiff 

 Keith James Keogh, Keogh Law, Ltd., Counsel for Plaintiff 

 Scott David Owens, Scott D. Owens, P.A., Counsel for Plaintiff 

 Anthony Nolan Upshaw, McDermott Will & Emery LLP, Counsel for Defendant 

 Kerry Alan Scanlon, McDermott Will & Emery LLP, Counsel for Defendant 

 Jeremy Marc White, McDermott Will & Emery LLP, Counsel for Defendant    

3. Defendant expressly reserves the right to amend or supplement this Disclosure 

Statement in the future. 

Dated:  February 5, 2018    Respectfully submitted, 

 

/s/ Anthony Upshaw   

Anthony Upshaw (Fla. Bar No. 861091) 

MCDERMOTT WILL & EMERY LLP 

333 Southeast 2nd Avenue, Suite 4500 

Miami, Florida 33131-4336 

305.358.3500 

305.347.6500 fax 

aupshaw@mwe.com 

Attorneys for Defendant  
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CERTIFICATE OF SERVICE  

I hereby certify that on February 5, 2018, a copy of the foregoing was electronically filed 

with the Clerk of the Court using the CM/ECF system, and the foregoing document was served 

via electronic mail upon Scott D. Owens (scott@scottdowens.com), SCOTT D. OWENS, P.A., 3800 

Ocean Dr., Ste. 235, Hollywood, Florida 33019; Bret L. Lusskin, Jr. (blusskin@lusskinlaw.com), 

BRET LUSSKIN, P.A., 20803 Biscayne Blvd., Ste. 302, Aventura, Florida 33180; Keith J. Keogh 

(keith@keoghlaw.com), KEOGH LAW, LTD., 55 W. Monroe St., Ste. 3390, Chicago, IL 60603, 

Counsel for Plaintiff Ryan D. Gesten. 

  
/s/ Anthony Upshaw   
Anthony Upshaw 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

 
 

RYAN D. GESTEN, individually,    ) 
and on behalf of others similarly situated,  ) 
       ) 
  Plaintiff,    )  
       )  
 v.      )  Case No. __________  
       )   
BURGER KING CORPORATION d/b/a  ) 
BURGER KING,     )  
       ) 
  Defendant.    ) 
_________________________________________ ) 
 

DEFENDANT’S NOTICE OF RELATED CASE 
 

Pursuant to Local Rule 3.8, defendant Burger King Corporation d/b/a Burger King 

(“Burger King”) hereby provides this notice of a related case.    

Burger King’s Civil Cover Sheet identifies an identical case that was decided by Judge 

Robert N. Scola, Jr. on September 27, 2017, involving the same parties and the same cause of 

action -- a single claim under the Fair and Accurate Credit Transactions Act (“FACTA”).  Gesten 

v. Burger King Corporation, Case No. 1:17-cv-22541-RNS (dismissed on Sept. 27, 2017) 

(“Gesten I”).  The facts here are also nearly identical to another case, Tarr v. Burger King 

Corporation, Case No. 1:17-cv-23776-FAM, which was dismissed by Judge Federico A. Moreno 

on January 5, 2018 and is currently pending on appeal before the U.S. Court of Appeals for the 

Eleventh Circuit (Case No. 18-10279-CC).  In Tarr, plaintiff claims that more than the last five 

(5) digits of his debit card number were printed on a receipt he allegedly received at a Burger 

King restaurant in Sunny Isles, Florida, which is the same Burger King location involved in this 

case.  Tarr, Doc. 1, Compl. ¶¶ 31, 33, 36.  In fact, plaintiff Tarr -- an attorney who previously 

served as co-counsel with plaintiff Gesten in another lawsuit -- alleges that he only became 

aware of a possible FACTA violation “due to the complaint previously filed against Burger King 
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for the same violation” in the Gesten I case.  Id. ¶¶ 34 & n.11.  The Tarr and Gesten I cases 

involved the same restaurant, the same defendant, the same attorneys, and the same cause of 

action as this case.   

Dated:  February 5, 2018    Respectfully submitted, 

 
 

/s/ Anthony Upshaw   
Anthony Upshaw (Fla. Bar No. 861091) 
McDermott Will & Emery LLP 
333 Southeast 2nd Avenue, Suite 4500 
Miami, Florida 33131-4336 
305.358.3500 
305.347.6500 fax 
aupshaw@mwe.com 
 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE  

I hereby certify that on February 5, 2018, a copy of the foregoing was electronically filed 

with the Clerk of the Court using the CM/ECF system, and the foregoing document was served 

via electronic mail upon Scott D. Owens (scott@scottdowens.com), SCOTT D. OWENS, P.A., 3800 

Ocean Dr., Ste. 235, Hollywood, Florida 33019; Bret L. Lusskin, Jr. (blusskin@lusskinlaw.com), 

BRET LUSSKIN, P.A., 20803 Biscayne Blvd., Ste. 302, Aventura, Florida 33180; Keith J. Keogh 

(keith@keoghlaw.com), KEOGH LAW, LTD., 55 W. Monroe St., Ste. 3390, Chicago, IL 60603, 

Counsel for Plaintiff Ryan D. Gesten. 

  
/s/ Anthony Upshaw   
Anthony Upshaw 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

 
 

RYAN D. GESTEN, individually,    ) 
and on behalf of others similarly situated,  ) 
       ) 
  Plaintiff,    )  
       )  
 v.      )  Case No. __________  
       )   
BURGER KING CORPORATION d/b/a  ) 
BURGER KING,     )  
       ) 
  Defendant.    ) 
_________________________________________ ) 
 
 

DEFENDANT’S MOTION TO STAY THIS ACTION UNTIL THE ELEVENTH  
CIRCUIT DECIDES THE PENDING APPEAL IN TARR v. BURGER KING CORP.  

 
Defendant Burger King Corporation d/b/a Burger King (“Burger King”) hereby moves to 

stay this action until the United States Court of Appeals for the Eleventh Circuit decides the 

pending appeal in Tarr v. Burger King Corp., No. 18-10279-CC (11th Cir.).   

PRELIMINARY STATEMENT 

 The Tarr appeal -- which involves the same FACTA claim, the same attorneys and the 

same Burger King restaurant -- raises identical issues of Article III standing and lack of concrete 

injury as plaintiff’s complaint in this case and which this Court recently addressed in granting 

Burger King’s motions to dismiss on two separate occasions.  See Gesten v. Burger King Corp., 

Case No. 1:17-cv-22541-RNS, 2017 WL 4326101 (S.D. Fla. Sept. 27, 2017) (hereinafter “Gesten 

I”); Tarr v. Burger King Corp., Case No. 1:17-cv-23776-FAM, 2018 WL 318477 (S.D. Fla. Jan. 

5, 2018).  After the dismissal of Gesten I and Tarr for lack of subject-matter jurisdiction, 

plaintiff’s attorneys refiled Gesten I in Florida state court and around the same time appealed the 

Tarr decision to the Eleventh Circuit.  The outcome of that appeal will directly impact whether 

this case should be litigated in state or federal court.   
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Plaintiff’s attorneys’ decision to proceed in both courts simultaneously has forced Burger 

King into a procedural catch-22, requiring it to remove this case from state court or otherwise 

lose its ability to do so in the future.  While this Court in Gesten I properly concluded that 

plaintiff lacks standing to pursue his FACTA claim, if this case proceeds in state court during the 

pendency of the Tarr appeal, Burger King’s 30-day removal period would expire and it would be 

irreparably harmed in the event the Eleventh Circuit reverses the decision on standing in Tarr 

and holds that jurisdiction is proper in federal court.  As a result, a stay of this action until the 

Eleventh Circuit decides Tarr would prevent any irreparable harm to Burger King, promote 

judicial economy, permit any future proceedings in this case to be guided by the Eleventh 

Circuit’s decision, and prevent the unnecessary expenditure of the parties’ resources.  Thus, 

Burger King’s motion to stay should be granted. 

FACTUAL BACKGROUND 

On July 7, 2017, less than four weeks after purchasing a meal for $7.16 from Burger 

King’s restaurant in Sunny Isles Beach, Florida, plaintiff Ryan Gesten filed a lawsuit in the 

United States District Court for the Southern District of Florida seeking to certify a nationwide 

class of defendant’s customers who, beginning on July 7, 2015, allegedly received printed 

receipts that display the first six and last four digits of their credit or debit card number in 

violation of FACTA.  Gesten I, Doc. 1, Compl. ¶¶ 31, 44.  In response, Burger King moved to 

dismiss plaintiff’s case for lack of subject-matter jurisdiction pursuant to Federal Rule of Civil 

Procedure 12(b)(1) because plaintiff, who maintained possession of his receipt at all times and 

has not been the victim of identity theft, failed to allege a concrete injury and therefore lacks 

Article III standing to pursue his claim.  Id., Doc. 12, Mot. to Dismiss.  On September 27, 2017, 

Judge Robert N. Scola, Jr. granted Burger King’s motion to dismiss finding that plaintiff alleged 

no actual harm or material risk of harm.  Gesten I, 2017 WL 4326101, at *5.   
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Approximately two weeks later, on October 14, 2017, plaintiff’s attorneys filed a nearly 

identical class action lawsuit against Burger King on behalf of Andrew Tarr, who claimed that he 

made purchases at the same Burger King restaurant in Sunny Isles Beach, Florida and received, 

but later discarded, receipts for transactions containing the first six and the last four digits of his 

debit card number.  Tarr, Doc. 1, Compl. ¶¶ 31-33.  Burger King again moved to dismiss 

plaintiff’s case for lack of subject-matter jurisdiction.  Id., Doc. 12, Mot. to Dismiss.  During the 

pendency of that case, plaintiff’s attorneys allowed the appeal deadline for Gesten I to pass.  On 

January 5, 2018, Judge Federico A. Moreno held that plaintiff Tarr also did not have standing to 

litigate his case in federal court because his complaint “alleges only bare procedural violations 

divorced from any concrete harm or material risk of harm” and “typifie[d] the abusive lawsuits 

brought under [FACTA].”  Tarr, 2018 WL 318477, at *4.   

Plaintiff refiled his FACTA lawsuit in the Circuit Court of the Eleventh Judicial Circuit in 

and for Miami-Dade County Florida (Gesten v. Burger King Corp., Case No. 17-25296 

(hereinafter “Gesten II”)) on October 30, 2017.  More than two months later -- and just three 

days prior to filing a notice of appeal in Tarr (Tarr, Doc. 24, Notice of Appeal) -- plaintiff’s 

attorneys served the Gesten II complaint on Burger King.  In order to preserve its ability to 

litigate in federal court in the event that the Eleventh Circuit reverses the Tarr decision, Burger 

King timely filed its notice of removal of the Gesten II action with this Court.  

LEGAL STANDARD 
 

As the U.S. Supreme Court held in Landis v. N. American Co., “the power to stay 

proceedings is incidental to the power inherent in every court to control the disposition of the 

causes on its docket with economy of time and effort for itself, for counsel, and for litigants [and] 

[h]ow this can best be done calls for the exercise of judgment, which must weigh competing 

interests and maintain an even balance.”  299 U.S. 248, 254 (1936).  Therefore, this Court has 
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broad discretion to stay this case “as an incident to its power to control its own docket.”  Clinton 

v. Jones, 520 U.S. 681, 706-07 (1997); see also Air Line Pilots Ass’n v. Miller, 523 U.S. 866, 879 

n.6 (1998); White v. United States, 2009 WL 10674926, at *2-3 (S.D. Fla. Sept. 15, 2009).  

For example, a district court may “stay a case pending the resolution of related 

proceedings in another forum.”  Ortega Trujillo v. Conover & Co. Commc’ns, Inc., 221 F.3d 

1262, 1264 (11th Cir. 2000); see also NIACCF, Inc., v. Cold Stone Creamery, Inc., 2012 WL 

1852941, at *1 (S.D. Fla. May 21, 2012) (Scola, J.) (same); Miccosukee Tribe of Indians of 

Florida v. S. Florida Water Mgmt. Dist., 559 F.3d 1191, 1198 (11th Cir. 2009) (explaining that a 

stay may be warranted where a federal appellate decision in a related case “is likely to have a 

substantial or controlling effect on the claims and issues”).  “[T]he general principle is to avoid 

duplicative litigation,” and this principle “rest[s] on considerations of ‘[w]ise judicial 

administration, giving regard to conservation of judicial resources and comprehensive 

disposition of litigation.’ ”  I.A. Durbin, Inc. v. Jefferson National Bank, 793 F.2d 1541, 1551 

(11th Cir. 1986) (internal citations omitted).  The stay cannot be “immoderate – that is to say, too 

long, too indefinite, or without proper justification. . . .”  NIACCF, Inc., 2012 WL 1852941, at *1 

(internal quotations omitted); CTI-Container Leasing Corp. v. Uiterwyk Corp., 685 F.2d 1284, 

1288 (11th Cir. 1982).  “To this end, courts also must consider the relative prejudice and hardship 

‘worked on each party if a stay is or is not granted,’ and general efficiency.”  Jacobs v. Ocwen 

Loan Servicing, LLC, 2017 WL 1733855, at *1 (S.D. Fla. Apr. 14, 2017) (Scola, J.) (citing Fitzer 

v. Am. Institute of Baking, Inc., 2010 WL 1955974 (S.D. Ga. May 13, 2010)).  This Court has 

both the discretion and good cause to stay this case until the Eleventh Circuit decides the appeal 

in Tarr. 

ARGUMENT 

Courts have routinely stayed a pending action until an appellate court has ruled on a 
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similar case.  See, e.g., Miccosukee Tribe of Indians of Florida, 559 F.3d at 1198 (recognizing 

that “the reason for the district court’s stay was at least a good one, if not an excellent one: to 

await a federal appellate decision that is likely to have a substantial or controlling effect on the 

claims and issues in the stayed case” where the stayed case and the appealed case were “so 

similar”); Tel. Sci. Corp. v. Hilton Grand Vacations Co., LLC, 2015 WL 7444409, at *2 (M.D. 

Fla. Nov. 20, 2015) (exercising its discretion to stay a TCPA case where the Supreme Court’s 

decision in Spokeo, Inc. v. Robins would determine whether allegations of similar technical 

violations under the FCRA are sufficient to establish Article III standing); Greco v. National 

Football League, 116 F. Supp. 3d 744, 761 (N.D. Tex. 2015) (staying case pending the Fifth 

Circuit’s resolution of an appeal filed in “a related case with nearly identical factual and legal 

issues” because the issues would “very likely bear on [the] case” and “[t]he risk of duplicative 

litigation [was] too great for [the] Court to ignore”).   

Similarly, in White v. United States, this District concluded that a stay was warranted 

where a similar, related case was pending before the Eleventh Circuit: 

The factual scenarios underlying Case No. 08-60666 and the present case are 
virtually identical.  Notably, the cases seek disposition of the very same assets 
… [t]he cases are brought against the same defendants, and the siblings … 
have been named plaintiffs in both suits.  Moreover, the key jurisdictional 
issue of exhaustion of administrative remedies and whether the appropriate 
forum for relief for plaintiffs is the Federal Circuit arises in both cases.  
Accordingly, the Eleventh Circuit’s disposition of Case No. 08-60666, which 
is presently on appeal, will undoubtedly affect the disposition of this case.  As 
a result, litigation in this Court would only serve to duplicate efforts, and 
would be a waste of the resources of the judiciary and the parties. 

2009 WL 10674926, at *2-3 (emphasis added).  In fact, several courts have granted motions to 

stay in light of a pending appeal in a similar FACTA case that will likely affect the court’s subject 

matter-jurisdiction.  See, e.g., Gennock v. Kirkland’s, Inc., 2018 U.S. Dist. LEXIS 15515, at *5-7 

(W.D. Pa. Jan. 31, 2018) (granting defendant’s motion to stay pending the Third Circuit’s 

decision in Kamal v. J. Crew Group, Inc., a similar FACTA action addressing the same issue of 
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Article III standing); Salvatore v. Microbilt Corp., 2015 WL 5008856, at *2 (M.D. Pa. Aug. 20, 

2015) (granting stay of FACTA action pending resolution of Spokeo where “any harm that the 

plaintiff may [have] arguably face[d] [was] substantially outweighed by . . . the benefits to be 

realized by placing the litigation on hold while [Spokeo was] decided”); Jacobson v. Peter Pan, 

Inc., Case No. 4:16-cv-00596, Order, Doc. 26 (D. Ariz. Feb. 2, 2017) (granting motion to stay a 

pending FACTA action until the Ninth Circuit decides a similar case in Noble v. Nevada Checker 

Cab Corp.); Zuniga v. The Men’s Warehouse, Inc., slip. op., No. 17-cv-05223, Doc. 41 (C.D. Cal. 

Oct. 13, 2017) (staying FACTA case because the outcome in Noble v. Nevada Checker Cab 

Corp. would “have a significant impact on the legal issue” in the case).   

Here, a stay is warranted because a denial of the instant motion to stay would cause 

Burger King irreparable harm and hardship.  Plaintiff’s attorneys have placed Burger King in an 

unusual posture where it must defend itself simultaneously in state and federal court in virtually 

identical cases, where it has already been determined there is no Article III standing.  The Tarr 

appeal will resolve the issue of whether Article III standing is conferred to FACTA plaintiffs who 

have not suffered identity theft, which directly impacts whether this Court has subject-matter 

jurisdiction over plaintiff Gesten’s claim.  In the event the Eleventh Circuit reverses the Tarr 

decision and concludes that FACTA plaintiffs, like Gesten, have standing to bring their claims in 

federal court, this case would proceed in federal court.1   

Having to simultaneously litigate parallel cases involving the same alleged FACTA 

violation and the same Burger King restaurant in both state and federal court would require the 

parties to expend significant resources and neither promotes judicial economy nor general 

                                                 
1  Plaintiff’s attorneys have argued that there are four District Judges within the Eleventh Circuit 
who have ruled that FACTA plaintiffs who have not suffered identity theft still meet Article III’s 
standing requirements.  Therefore, there is not an insignificant risk that Tarr will be reversed, 
which would extinguish Burger King’s removal rights if the stay is not granted. 
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efficiency.  These duplicative litigations would also risk inconsistent rulings with respect to 

discovery motions, motions for class certification, and motions for summary judgment in the 

event the Eleventh Circuit reverses Tarr and that case proceeds in federal court while Gesten II 

continues to proceed in state court.  More importantly, if the Eleventh Circuit reverses the 

standing decision in Tarr, this case would no longer be removable as 28 U.S.C. § 1446’s 30-day 

deadline will have passed.  Consequently, in order to preserve its ability to litigate in federal 

court, Burger King removed Gesten II to this Court.  Granting a stay until the Eleventh Circuit 

decides the pending appeal in Tarr would prevent Burger King from being irreparably harmed. 

Finally, a stay of discovery is warranted here because there will be no prejudice to 

plaintiff while Tarr is being decided given that plaintiff does not contend that he suffered any 

actual harm in the first place, much less that there is any ongoing injury.  And plaintiff cannot 

assert that he will be harmed in any way given that he seeks only statutory damages.  If Tarr is 

reversed, this case can easily resume with no prejudice to either party, and if the lower court’s 

decision is affirmed, this case would be remanded to state court without any harm caused to the 

parties.  Given that the Tarr appeal will not last indefinitely, Burger King’s request to stay the 

proceedings until the conclusion of the appeal in Tarr is of a definite duration.  Salvatore, 2015 

WL 5008856, at *2 (granting stay of FACTA action pending resolution of Spokeo where briefing 

had not yet concluded); Ramirez v. Trans Union, LLC, 2015 WL 6159942, at *2 (N.D. Cal. June 

22, 2015) (granting defendant’s motion to stay FCRA action because “[t]he possible prejudice to 

Plaintiff that will result from a stay is minimal, as the Spokeo decision will likely be issued 

within a year”).  Like Burger King, plaintiff will benefit from avoiding any unnecessary 

expenditure of time, effort, and resources during this short amount of time until the Eleventh 

Circuit decides the pending appeal in Tarr.   
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CONCLUSION 
 

For all the foregoing reasons, Burger King respectfully requests that the Court grant its 

motion to stay this case until the Eleventh Circuit decides the pending appeal in Tarr. 

CERTIFICATE OF GOOD-FAITH CONFERENCE 
 

Pursuant to Local Rule 7.1(a)(3), counsel for Burger King hereby certifies that its counsel 

met and conferred with plaintiff’s counsel by email on February 2, 2018, who indicated that 

plaintiff opposes this motion.  

 
Dated:  February 5, 2018    Respectfully submitted, 

 
 

/s/ Anthony Upshaw   
Anthony Upshaw (Fla. Bar No. 861091) 
McDermott Will & Emery LLP 
333 Southeast 2nd Avenue, Suite 4500 
Miami, Florida 33131-4336 
305.358.3500 
305.347.6500 fax 
aupshaw@mwe.com 
 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE  

I hereby certify that on February 5, 2018, a copy of the foregoing was electronically filed 

with the Clerk of the Court using the CM/ECF system, and the foregoing document was served 

via electronic mail upon Scott D. Owens (scott@scottdowens.com), SCOTT D. OWENS, P.A., 3800 

Ocean Dr., Ste. 235, Hollywood, Florida 33019; Bret L. Lusskin, Jr. (blusskin@lusskinlaw.com), 

BRET LUSSKIN, P.A., 20803 Biscayne Blvd., Ste. 302, Aventura, Florida 33180; Keith J. Keogh 

(keith@keoghlaw.com), KEOGH LAW, LTD., 55 W. Monroe St., Ste. 3390, Chicago, IL 60603, 

Counsel for Plaintiff Ryan D. Gesten. 

  
/s/ Anthony Upshaw   
Anthony Upshaw 
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ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: FACTA Class Action Against Burger King Removed to Southern District of Florida

https://www.classaction.org/news/facta-class-action-against-burger-king-removed-to-southern-district-of-florida

	1. On October 30, 2017, plaintiff Ryan Gesten filed a class action complaint (the “Complaint”) against Burger King in the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade County, Florida.  This action was assigned Case No. 17-25296...
	2. Burger King was served with a copy of the Complaint and Summons on January 15, 2018.  See Exhibit 1.
	3. Plaintiff’s Complaint alleges a single count -- a willful violation of the Fair and Accurate Credit Transactions Act (“FACTA”), 15 U.S.C. § 1681, et seq. -- based on Burger King allegedly providing plaintiff with a receipt bearing the first six and...
	4. Plaintiff brings his Complaint on behalf of himself and a proposed class of consumers, defined as follows:
	5. Based upon the allegations of the Complaint and for the reasons discussed below, Burger King timely removes this action pursuant to 28 U.S.C. § 1331 (federal question).
	6. District courts have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.  28 U.S.C. § 1331.
	7. Plaintiff’s sole cause of action is an alleged violation of a federal statute -- the Fair and Accurate Credit Transactions Act (“FACTA”), 15 U.S.C. § 1681, et seq.
	8. Although Burger King strongly contests liability and does not believe plaintiff or any putative class members are entitled to any relief whatsoever, federal question jurisdiction exists pursuant to 28 U.S.C. § 1331 because plaintiff’s claims arise ...
	9. Because this Court may exercise original jurisdiction over this action pursuant to 28 U.S.C. § 1331 (federal question), removal is proper pursuant to 28 U.S.C. § 1441(a).
	10. Contemporaneously herewith, Burger King provided plaintiff written notice of the filing of this Notice of Removal as required by 28 U.S.C. § 1446(d).
	11. Pursuant to the requirements of 28 U.S.C. § 1446(d), Burger King will file a copy of this Notice of Removal with the Clerk of the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade County, Florida.
	12. The Notice of Removal is timely filed under 28 U.S.C. § 1446(b) because Burger King was served with the Complaint on January 15, 2018, and Burger King is filing this Notice of Removal within thirty (30) days of service.
	13. This Notice of Removal is filed in the District Court of the United States for the district and division in which the case is pending.
	14. Burger King’s Corporate Disclosure Statement is attached hereto as Exhibit 2.
	15. Burger King’s Notice of Related Case and Motion to Stay This Action Until the Eleventh Circuit Decides the Pending Appeal in Tarr v. Burger King Corp. are filed contemporaneously herewith as Exhibits 3 and 4 respectively.  These documents will be ...
	16. Burger King has given the undersigned attorneys authority to sign and file this Notice of Removal.
	17. Because Burger King is the only named defendant, it need not obtain consent of any other party to effectuate removal of this case.  See 28 U.S.C. § 1446(b)(2)(A).
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